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E s t a  e s  l a  d e c i s i ón  d e  l a  J u n t a  d e  A p e la c i o n e s  s o b r e  s u s  b e n e f i c i o s  d e  s e g u r o  d e  
d e s e mp l e o .   E s t e  a v i s o  c o n t i e n e  i n f o r ma c i ó n  i mp o r t a n t e  s o b r e  s u  d e r e c h o  d e  
r e c i b i r  b e n e f i c i o s  d e  s e g u r o  d e  d e s e m p l eo .   S i  u s t e d  n o  e s t á  d e  a c u e r d o  c o n  l a  
d e c i s i ó n ,  s ó l o  t i e n e  3 0  d í a s  p a r a  a p e l a r  d e s d e  l a  f e c h a  d e  l a  d e c i s i ó n .   N o s  p u e d e  
l l a ma r  a l  ( 6 0 2 )  3 4 0 - 8 4 4 7  y  l e  t r a d u c i r emos  e s t e  av i so  a l  e spaño l .  
 

D E C I S I O N 
DISMISS ED  

 
 

THE EM PLOYER  p e t i t i o ne d  fo r  a  h e a r i n g  f r o m t h e  D e p a r t m e n t ’ s  l e t t e r  
d a t e d  N o v e mbe r  3 0 ,  2 0 0 5 ,  w h i c h  r e f e r r e d  t o  t h e  l a t e  r e s p o n s e  b y  t h e  E mp l o y e r  t o  
t h e  N o t i c e  t o  E mp l o y e r ,  U B - 1 1 0 .   T h e  D e p ar t me n t ’ s  l e t t e r  a l s o  r e f e r r e d  t o  t h e  
E mp l o y e r ’ s  l a t e  a p p l i c a t i o n  f o r  r e c o n s i d e ra t i on  o f  t h e  N o t i c e  o f  B e n e f i t  C h a r g e s ,  
U B - 6 0 2 .   T h e  D e p a r t me n t ’ s  l e t t e r  c on t a ined  t he  fo l l owing  ru l i ngs  and  
i n s t r uc t i on s :  

…  t h e  No t i c e  t o  E mp l o y e r ,  U B - 1 1 0 ,  w a s  ma i l e d  t o  t h e  
a d d r e s s  o f  r e c o r d  f o r  y o u r  f i r m o n  0 7 / 1 4 / 2 0 0 5 .   A  p r o t e s t  
t o  paymen t  o f  bene f i t s  was  no t  r e t u r n e d  t i me l y ,  t h e r e f o r e ,  
you r  r e sponse  t o  t he  No t i ce  o f  Bene f i t  Cha rges ,  UC-602 ,  
c a n n o t  b e  a c c e p t e d  a s  a  t i m e l y  p r o t e s t  t o  b e ne f i t s  p a i d  t o  
t h i s  c l a i ma n t .  
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T h i s  d e t e r mi n a t i o n  o n  t h e  u n t i me l i n e s s  o f  y o u r  r e s p o n s e  
b e c o me s  f i n a l  u n l e s s  a n  a p pe a l  i s  f i l ed  w i t h i n  f i f t e e n  ( 15 )  
d a y s  a f t e r  t h e  d a t e  o f  t h i s  l e t t e r .  …  

A r i z o n a  R e v i s e d  S t a t u t e s  ( A .R .S . )  §  23 -732 (B)  p rov ide s  
t h a t  t h e  N o t i c e  o f  B e n e f i t  C h a r g e s  s h a l l  be c o me  f i n a l  
u n l e s s  a n  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  i s  f i l e d  w i t h i n  
f i f t e en  (15 )  days  o f  t he  da t e  o f  t h e  N o t i c e .   D e p a r t me n t  
R e g u l a t i o n  R 6 - 3 - 1 4 0 4  r e q u i r e s  t ha t  t h e  p o s t m a r k  d a t e  o f  
t he  app l i c a t i on  be  cons ide r ed  t he  da t e  o f  ma i l i ng .   Your  
a p p l i c a t i o n  w a s  p o s t ma r k e d  O c t o b e r  2 5 ,  2 0 0 5 ,  1 8  d a y s  
a f t e r  t h e  d a t e  o f  t h e  N o t i c e .   S ince  you r  app l i c a t i on  wa s  
n o t  f i l e d  w i t h i n  f i f t e e n  ( 15 )  d a y s  a n d  b e c a us e  y o u  ha v e  
n o t  e s t a b l i s h e d  a  g o o d  a n d  s u f f i c i e n t  r e a s o n  f o r  t h e  d e l a y  
i n  s u b mi t t i n g  t h e  a p p l i c a t i o n ,  t h e  N o t i c e  o f  B e n e f i t  
C h a r g e s  d a t e d  O c t o b e r  7 ,  2 0 0 5  mu s t  b e  h e l d  t o  b e  f i n a l .  

T h i s  d e c i s i o n  o n  t h e  u n t i me l i n e s s  o f  y o u r  a p p l i c a t i o n  
b e c o me s  f i n a l  u n l e s s  a  w r i t t en  r e q u e s t  f o r  r e v i e w  b y  t h e  
U n e mp l o y me n t  I n s u r a n c e  A p p e a l s  B o a r d  i s  f i l e d  w i t h i n  
f i f t e en  (15 )  days  o f  t he  da t e  o f  t h i s  l e t t e r .  … 

*           *           *  
 
T h e  E mp l o y e r ’ s  pe t i t i o n  wa s  d a t e d  D e c e mb e r  1 9 ,  2 0 05 ,  a n d  wa s  f i l e d  b y  

ma i l  o n  D e c e mb e r  2 0 ,  2 0 0 5 ,  a c c o r d i n g  t o  t he  p o s t ma r k .   T h e  A p p e a l s  B o a r d  h a s  
j u r i s d i c t i o n  t o  c on s i d e r  t he  t i me l i n e s s  o f  t he  p e t i t i on  fo r  r e v i e w  f i l e d  i n  t h i s  
ma t t e r  p u r s u a n t  t o  A . R . S .  §  2 3 - 7 2 4 ( B ) .  

 
THE AP P EALS B O ARD FOUND tha t  t he  t a k ing  o f  ev idence  was  neces sa ry  

t o  a  p r o p e r  a d j u d i c a t i o n  o f  t h e  i s s u e s  u n d e r  r e v i e w .   A c c o rd ing ly ,  a  t e l ephone  
hea r ing  was  convened  be fo re  ROBERT T .  NALL,  a n  Admi n i s t r a t i ve  Law Judge ,  
on  T u e s d a y ,  A u g u s t  1 2 ,  2 0 0 8 .   A t  t h a t  t i me ,  a l l  p a r t i e s  w e r e  g i v e n  a n  
o p p o r t u n i t y  t o  p r e s e n t  e v i dence  on  t he  fo l l owing  i s sue s :  
 

1 .  Whe t h e r  t h e  E mp l o y e r  f i l ed  a  t i me l y  p e t i t i on  fo r  r e v i e w  
b y  t h e  A p p e a l s  B o a r d  o f  t h e  D e p a r t me n t ’ s  l e t t e r .  

2 .  I f  a  t i me l y  p e t i t i o n  f o r  r ev i e w  w a s  f i l e d ,  w h e t h e r  t h e  
E mp l o y e r  f i l e d  a  t i me l y  a p p l i c a t i o n  fo r  r e d e t e r mi n a t i o n  
b y  t h e  D e p a r t me n t ,  p u r s u a n t  t o  A . R . S .  §  2 3 - 7 3 2 ( B ) .  

3 .  I f  b o t h  a  t i me l y  p e t i t i o n  fo r  r e v i e w  a n d  a  t i me l y  
a p p l i ca t i o n  fo r  r ed e t e r mi n a t i o n  w e re  f i l e d ,  w h e t h e r  t h e  
N o t i c e  o f  B e n e f i t  C h a r g e s ,  UC-602 ,  da t ed  Ju ly  14 ,  2005 ,  
b e c a me  f i n a l  p r i o r  t o  t h e  f i l i n g  b y  t h e  E mp l o y e r  o f  a n  
app l i c a t i on  fo r  r e cons ide r a t i o n .   A l s o ,  w h e t h e r  t h e  
d o c u me n t s  f i l e d  b y  t h e  Emp l o y e r  c a n  b e  c o n s i d e r e d  a  
t i me l y  p r o t e s t  t o  be n e f i t s  p a i d  t o  t h i s  c l a i ma n t .  
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O n  t h e  s c h e d u l e d  d a t e  o f  h e a r i n g ,  a n  E mp l o y e r  w i t n e s s  a p p e a r e d  a nd  
t e s t i f i e d .   C o u n s e l  f o r  t h e  D e p a r t m e n t  a n d  a  w i t n e s s  f o r  t h e  D e p a r t me n t  a l s o  
a p p e a r e d .   E x h i b i t s  1  t h r ou g h  1 0 E  w e r e  a dmi t t e d  i n t o  e v i d e n c e .   We  h a v e  
c a r e f u l l y  r e v i e w e d  t h e  r e c o r d .   

 
THE APP EALS B OAR D FINDS tha t  we  a r e  una b l e  t o  p r o c e e d  t o  a  r e v i e w  

o n  t h e  me r i t s  o f  t h i s  c a se ,  b e c a u s e  t h e  E mp l o y e r  h a s  f a i l e d  t o  c o mp l y  w i t h  t h e  
r e g u l a t o r y  p r e r e q u i s i t e s  t h a t  w o u l d  e n t i t l e  t h e  E m p l o y e r  t o  a  r e v i e w  o f  t h e  
D e p a r t me n t ' s  d e n i a l  o f  i t s  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  o f  a  B e n e f i t  C h a r g e  
N o t i c e .   

 
A r i z o n a  R e v i s e d  S t a t u t e s  §  2 3 - 7 3 2 ( B ) ,  p r o v i d e s  i n  p e r t i n e n t  p a r t :  

 
B .  T h e  d e p a r t me n t  m a y  g i v e  q u a r t e r l y  n o t i f i c a t i o n  t o  

e mp l o y e r s  o f  b e n e f i t s  p a i d  a n d  c h a r g e a b l e  t o  t h e i r  
a c c o u n t s  o r  o f  t h e  s t a t u s  o f  s u c h  a c c ou n t s ,  a n d  s u c h  
no t i f i c a t i on ,  i n  t he  absence  o f  a n  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  f i l e d  w i t h i n  f i f t e e n  d a y s  a f t e r  
ma i l i n g ,  s h a l l  b e c o me  c o n c l u s i v e  a n d  b i n d i n g  u p o n  
t h e  e mp l o y e r  f o r  a l l  p u r p o s e s .   A  r e d e t e r mi n a t i o n  o r  
den i a l  o f  an  app l i c a t i on  by  t he  depa r tme n t  sha l l  
b e c o me  f i n a l  u n l e s s  w i t h i n  f i f t e e n  d a y s  a f t e r  
ma i l i n g  o r  d e l i v e r y  t h e r e o f  a n  a p p e a l  i s  f i l e d  w i t h  
t h e  a p p e a l s  b o a r d .   T h e  r e d e t e r mi na t i o n s  ma y  b e  
i n t r o d u c e d  i n  a n y  s u b s e q u e n t  a d mi n i s t r a t i v e  o r  
j u d i c i a l  p r o c e e d i ng s  i n v o l v i n g  t h e  de t e r mi n a t i o n  o f  
t h e  r a t e  o f  c o n t r i b u t i o n s  o f  any  emp loye r  fo r  any  
c a l e n d a r  y e a r  …  [ E mp h a s i s  a d d e d ] .    

 
A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 5 0 6 ( B ) ,  p r o v i d e s  i n  p e r t i n e n t  

pa r t :  
 
B .  Pe t i t i on  fo r  hea r i ng  o r  r ev i ew  

1 .  A n y  i n t e r e s t e d  p a r t y  t o  a  r e cons ide r ed  
d e t e r mi n a t i o n  o r  a  den i a l  o f  app l i c a t i on  fo r  
r e c o n s i de r e d  d e t e rmi n a t i o n  o r  a  pe t i t i on  fo r  
r e a s s e s s me n t  m a y  p e t i t i on  t h e  A p p e a l s  B o a r d  
f o r  r e v i ew .   T h e  p e t i t i o n  s h a l l  b e  i n  w r i t i ng  
and  sha l l  be  s i gned  by  t he  appe l l an t  o r  t he  
a u t h o r i z e d  a g e n t .   The  pe t i t i on  sha l l  be  f i l ed  
w i t h i n  15  c a l e n da r  d a y s  a f t e r  t he  ma i l i n g  o f  
t h e  r e c on s i d e r e d  d e t e r mi n a t i o n  o r  d e n i a l  
t h e r e o f  i n v o l v i n g  o n e  o f  t h e  f o l l o w i n g  i s s u e s :  

a .  B e n e f i t s  p a i d  an d  c h a r ge a b l e  t o  t h e  
a c c o u n t  (A .R .S .  §  23 -732 ) ;  
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b .  T h e  r a t e  o f  c o n t r i b u t i o n s  ( A . R . S .  §  2 3 -
7 3 2 ) ;  …  [ E mp h a s i s  a d d e d ] .  

*           *           *  

 
T h e  r e c o r d  r e v e a l s  t h a t  a  c o p y  o f  t h e  d e c i s i o n  o f  t h e  D e p a r t me n t  w a s  s e n t  

b y  ma i l  o n  N o v e m b e r  3 0 ,  2 0 0 5 ,  t o  t h e  E mp l o y e r ' s  l a s t  k n o w n  a d d r e s s  o f  r e c o r d .   
T h e  p e t i t i o n  t o  t h e  A p p e a l s  B o a r d ,  h o w e ve r ,  w a s  f i l e d ,  a s  i nd i c a t e d  by  t h e  
p o s t ma r k ,  o n  D e c e m b e r  2 0 ,  2 0 0 5  ( B d .  E x h .  2 ) ,  w h i c h  i s  mo r e  t h a n  1 5  d a y s  f r o m  
t h e  d a t e  o f  t h e  d e c i s i o n .   T h e  p e t i t ion ,  t he r e fo r e ,  was  no t  f i l ed  w i th in  t he  
s t a t u t o r y  t i me .  
 

A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 4 0 4  p r o v i d e s  i n  p a r t :  
 

A .  E x c e p t  a s  o t h e r w i s e  p rov ided  by  s t a tu t e  o r  by  
D e p a r t me n t  r e g u l a t i o n ,  a n y  p a y me n t ,  a p p e a l ,  
a p p l i c a t i o n ,  r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  
r e p o r t ,  o r  o t h e r  i n fo r ma t i o n  o r  d o c u me n t  s u b mi t t e d  
t o  t he  De p a r t me n t  s h a l l  be  c o n s i d e r e d  r e c e i v e d  b y  
a n d  f i l e d  w i t h  t h e  D e p a r t me n t :  

1 .  I f  t r a n smi t t e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e  o r  i t s  s uc c e s s o r ,  o n  t h e  d a t e  i t  i s  
ma i l e d  a s  s h o w n  b y  t h e  p o s t ma r k ,  o r  i n  t h e  
a b s e n c e  o f  a  p o s t m a r k  t h e  pos t a g e  me t e r  ma r k ,  
o f  t h e  e nv e l o p e  i n  w h i c h  i t  i s  r e c e i v e d ;  o r  i f  
n o t  p o s t ma r k e d  o r  p o s t a g e  me t e r  m a r k e d  o r  i f  
t h e  ma r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  o n  
t h e  d o c u me n t  a s  t h e  d a t e  o f  c o mpl e t i o n .  

2 .  I f  t r a n s mi t t e d  b y  a n y  me a ns  o the r  t han  t he  
U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  suc c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e c e i v e d  b y  t h e  D e p a r t me n t .  

*     *     *  
B .  T h e  s u b m i s s i o n  o f  a n y  p a y me n t ,  a p p e a l ,  a p p l i c a t i o n ,  

r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  r e p o r t ,  o r  o t h e r  
i n fo r ma t i o n  o r  d oc u me n t  n o t  w i t h i n  t h e  s p ec i f i e d  
s t a t u t o r y  o r  r e g u l a t o r y  p e r i od  sha l l  be  cons ide r ed  
t i me l y  i f  i t  i s  e s t a b l i s he d  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r t me n t  t h a t  t h e  d e l a y  i n  s u b mi s s i o n  w a s  d u e  t o :  
D e p a r t me n t  e r r o r  o r  mi s i n f o r ma t i o n ,  d e l a y  o r  o t h e r  
a c t i o n  o f  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  
s u c c e s s o r ,  o r  w h e n  t h e  d e l a y  i n  s u b mi s s i on  w a s  
b e c a u s e  t h e  i n d i v i d u a l  c han g e d  h i s  ma i l i n g  ad d r e s s  
a t  a  t i me  w h e n  t h e r e  w o u l d   h a v e  b e e n  n o  r e a s o n  f o r  
h i m t o  n o t i f y  t h e  De p a r t me n t  o f  t h e  a d d r e s s  c h a n g e .  

*     *     *  
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I n  t h e  p e t i t i o n ,  t h e  E mp l o y e r  s o u g h t  “ … to  p ro t e s t  pay ing  any  bene f i t s  f o r  
t h i s  p r e v i o u s  e mp l o y e e . ”   T h e  E mp l o y e r  o f f e r e d  n o  e x p l a n a t i o n  fo r  f i l i ng  a  l a t e  
p e t i t i o n  f o r  r e v i e w  ( E x h .  1 A ) .   T h e  E mp lo y e r ’ s  w i t n e s s  a t t r i b u t e d  t h e  p r e v i o u s  
l a t e  f i l i ng  o n  O c t o b e r  2 4 ,  2 0 0 5 ,  t o  “ p r o b a b l y”  w a i t i n g  f o r  t h e  a c c o u n t a n t ,  b u t  t h e  
w i t n e s s  w a s n ’ t  h e r e  a n d  d id  n o t  “ …  k n o w  w h y  i t  w a s  s o  l a t e . ”  ( T r .  p .  1 3 ) .   T h e  
l e t t e r  w a s  ma i l e d  t o  t h e  Emp l o y e r ’ s  p o s t  o f f i c e  b o x ,  w h i c h  w a s  i t s  t h e n - c u r r e n t  
l a s t  k n ow n  a d d r e s s  ( T r .  p .  9 ) .   T h e  E mp l o y e r ’ s  w i t ne s s  o f f e r e d  n o  a d d i t i o na l  
e x p l a n a t i o n  f o r  f i l i n g  a  l a t e  p e t i t i o n  f o r  r e v i e w .  
 

T h e  E mp l o y e r  h a s  n o t  a l l e g e d  a n d  e s t ab l i s h e d  a n y  f a c t  w h i c h ,  i f  a c c e p t e d  
a s  t r ue ,  wou ld  i nvoke  t he  p rov i s i ons  o f  Ar i zona  Admi n i s t r a t i ve  Code ,  Sec t i on  
R 6 - 3 - 1 4 0 4 ( B )  a n d  p e r mi t  f i n d i n g  t h e  p e t i t i o n  f o r  r e v i e w t i me l y  f i l e d .   
A c c o r d i n g l y ,   

 
THE APPEALS BOARD DISMISS ES  t h i s  a p p e a l .   T h e  d e c i s i o n  o f  t h e  

D e p a r t me n t  i s s u e d  o n  N o v e m b e r  3 0 ,  2 0 0 5 ,  r ema ins  i n  f u l l  f o r ce  and  e f f ec t .  
 
 

DATE D:  
 

APPEAL S BOARD 
 
 
  
HUGO M .  FRANC O,  Cha i rman  
 
 
  
WI LLIAM G.  DADE,  Me mber  
 
 
  
MARILYN J .  WHI TE,  Member  
 

_____________________________________________________________________________________ 
 
PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
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d i sab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  
_____________________________________________________________________________________ 
 

RIGHT TO FURTHER REVIEW  BY THE APPE AL S BOARD 
 

P u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) ,  t h e  f i n a l  d a t e  fo r  f i l i n g  a  r e q u e s t  fo r  
 
r e v i e w  i s  ____________________________. 
 

INSTRUCTIONS FOR FIL I NG A REQUEST  FOR  
REVIEW  OF THE BOARD' S  DECI S I ON 

 
1 .  A  r eques t  f o r  r ev i ew  mus t  be  f i l ed  i n  wr i t i ng  by  ma i l ,  by  fa x ,  o r  by  

I n t e r ne t  w i t h i n  30  c a l e n d a r  d a y s  f r o m t h e  ma i l i n g  d a t e  o f  t h e  A p p e a l s  
B o a r d ' s  d e c i s i o n .   W h e n  f i l i n g  b y  I n t e r n e t ,  g o  t o  w w w . a z u i . c o m,  and  t hen  
c l i c k  “ F i l e  a n  A p p e a l ” .   ( T h e  o p t io n  o f  f i l i n g  a  r e q u e s t  f o r  r e v i e w  b y  
I n t e r ne t  i s  o n l y  a v a i l a b l e  t o  c l a ima n t s  a t  t h i s  t i m e ) .   T he  r e q u e s t  fo r  
r e v i e w  i s  c o n s i d e r e d  f i l e d  o n  t h e  d a t e :   ( A )  s h o w n  b y  t h e  p o s t ma r k  w h e n  
ma i l e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e  t o  t h e  A p p e a l s  B o a r d ,  1 1 4 0  E .  
Wash ing ton  S t r ee t ,  Box  14 ,  [Su i t e  104 ] ,  P h o e n i x ,  A r i z o n a  8 5 0 3 4 ,  o r  t o  a n y  
p u b l i c  e m p l o y me n t  o f f i c e  i n  t h e  U n i t e d  S t a t e s  o r  Canada ;  (B )  r e ce ived  by  
f a x  a t  t h e  A p p e a l s  B o a r d ’ s  f a x  n u mbe r :  ( 6 0 2 )  2 5 3 - 9 4 7 3 ;  o r  ( C )  r e c e i v e d  v i a  
t h e  I n t e rne t .   A  w r i t t e n  r e q u e s t  fo r  r e v i e w  ma y  a l s o  b e  f i l e d  i n  p e r s on  a t  
t h e  A p p ea l s  B o a r d  o r  d e l i ve r e d  t o  t he  A p p e a l s  B o a r d  b y  a  me a n s  o t h e r  t h a n  
t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e .   I f  t h e  r e qu e s t  fo r  r e v i e w  i s  f i l e d  i n  
p e r s o n  o r  d e l i v e r e d  b y  a  me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e ,  
t h e  r e q ues t  f o r  r e v i e w  s h a l l  b e  c o n s i de r e d  f i l e d  o n  t h e  da t e  i t  i s  r e c e i v e d .   

 
2 .  P a r t i e s  m a y  b e  r e p r e s e n t e d  i n  t h e  f o l l o w i n g  ma n n e r :  
 

A n  i n d i v i d u a l  p a r t y  ( e i t h e r  c l a i ma n t  o r  o p p o s i n g  p a r t y )  ma y  r e p r e s e n t  
h i ms e l f  o r  b e  r e p r e s e n t e d  by  a  d u l y  a u tho r i zed  agen t  who  i s  n o t  c h a r g i n g  a  
f e e  f o r  t h e  r e p r e s e n t a t i o n .   A n  e mp lo y e r ,  i n c l u d i n g  a  c o r p o r a t e  e mp l o y e r ,  
ma y  r e p r e s e n t  i t s e l f  t h r o u g h  a n  o f f i c e r  o r  e mp l o y e e .   A n  a t t o r n e y  
a u t h o r i z e d  t o  p r a c t i c e  l a w  i n  t h e  S t a t e  o f  A r i z o n a  ma y  r e p r e s e n t  a n y  p a r t y .   
A  d u l y  a u t h o r i z e d  a g e n t ,  w h o  i s  c h a r g i n g  a  f e e ,  b u t  i s  n o t  a n  a t t o r n e y ,  m a y  
a l s o  r e p r e s e n t  a n y  p a r t y ,  p r o v i d e d  t h a t  a n  a t t o r n e y  a u t h o r i z e d  t o  p r ac t i c e  
l a w  i n  t h e  S t a t e  o f  A r i z o n a  i s  r e s p o n s i b l e  f o r  a n d  s u p e r v i s e s  s u c h  a g e n t .  

 
3 .  T h e  r e q u e s t  f o r  r e v i e w  mu s t  b e  s i g n ed  b y  t h e  p r o p e r  p a r t y ,  e x c e p t  w h e n  t h e  

r e q u e s t  fo r  r e v i e w  i s  f i l e d  v i a  t h e  I n t e r n e t .   A  r e q u e s t  f o r  r e v i e w  f i l e d  b y  
ma i l ,  b y  f a x ,  o r  v i a  t h e  I n t e r n e t  mu s t  i n c l u d e  a  me m o r a n d u m c o n t a i n i n g  
a p p r o p r i a t e  c i t a t i o n s  t o  t h e  r e c o r d ,  r u l e s ,  a n d  o t h e r  a u t h o r i t y ,  w h i c h  s t a t e s  
t h e  r e a so n s  w h y  t h e  A pp e a l s  B oa r d ' s  dec i s i on  i s  i n  e r ro r .   Upon  a  
c l a i ma n t ’ s  o r  a n  e m p l o y e r ’ s  mo t i o n ,  and  fo r  good  cause ,  t he  Appea l s  Boa rd  
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ma y  e x t e n d  t h e  t i me  f o r  f i l i n g  a  r e q u e s t  f o r  r e v i e w .   A n y  mo t i o n  f o r  a n  
e x t e n s i o n  o f  t i me  t o  s u b mi t  a  r e q u e s t  fo r  r e v i e w  mus t  b e  f i l e d  w i t h i n  3 0  
d a y s  o f  t h e  A p p e a l s  B o a r d ’ s  d e c i s i o n .  

 
4 .  T h e  t i me l y  f i l i n g  o f  a  r e q ue s t  fo r  r ev i e w i s  a  p r e r e q u i s i t e  t o  an y  fu r t h e r  

appea l .   I f  you  have  any  ques t i ons  a bou t  f i l i ng  a  r eques t  f o r  r ev i ew ,  c a l l  
t h e  A p p e a l s  B o a r d  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  

 
_____________________________________________________________________________________ 

A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  o n  
t o :  
 
 
( x )  E r :  XXXXX Acc t .  No :  XXXXX 
 
 
( x )  ROBE RT J  DUNN I I I  

ASSISTANT ATT ORNE Y GENE RAL CFP/CLA 
1275  W WASHINGTON –  S ITE  CODE 040A 
PHOENIX,  AZ   85007 -2926  

 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 
         F o r  T h e  A p p e a l s  B o a r d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
A p p e a l s  B o a r d  N o .  T - 1 0 3 0 8 7 8 - 0 0 1 - B R  

_____________________________________________________________________________________ 
I n  t h e  Ma t t e r  o f :  
 
 
XXX AZ DES  EA,  UI  T AX SE CT ION 

℅  ROBE RT J  DUNN   
ASST  ATTORNEY GENERAL CFP/ CLA 
1275  W WASHINGTON ST  -  SC  040A 
PHOENIX,  AZ   85007 -2926  

 
E mp l o y e r  D e p a r t me n t  

_____________________________________________________________________________________ 
IMPORTANTE- - -DECISIÓN DE LA JUNTA DE APELACIONES 

 
E s t a  e s  l a  d e c i s i ón  d e  l a  J u n t a  d e  A p e la c i o n e s  s o b r e  s u s  b e n e f i c i o s  d e  s e g u r o  d e  
d e s e mp l e o .   E s t e  a v i s o  c o n t i e n e  i n f o r ma c i ó n  i mp o r t a n t e  s o b r e  s u  d e r e c h o  d e  
r e c i b i r  b e n e f i c i o s  d e  s e g u r o  d e  d e s e m p l eo .   S i  u s t e d  n o  e s t á  d e  a c u e r d o  c o n  l a  
d e c i s i ó n ,  s ó l o  t i e n e  3 0  d í a s  p a r a  a p e l a r  d e s d e  l a  f e c h a  d e  l a  d e c i s i ó n .   N o s  p u e d e  
l l a ma r  a l  ( 6 0 2 )  3 4 0 - 8 4 4 7  y  l e  t r a d u c i r emos  e s t e  av i so  a l  e spaño l .  
 

D  E  C  I  S  I  O  N  
AFFIRM ED UPO N RE VIE W  

 

T h e  DEP ARTME NT,  t h r o u g h  c o u n s e l ,  r e q u e s t s  r ev i ew  o f  t he  Appea l s  
B o a r d  d e c i s i o n  i s s u e d  o n  J a n u a r y  1 7 ,  2 0 0 8 ,  w h i c h  r e v e r s e d  t h e  R e c o n s i d e r e d  
D e t e r mi n a t i o n  i s s u e d  b y  t h e  D e p a r t m e n t  o n  J u l y  6 ,  2 0 0 5 ,  a n d  h e l d :  

 
1 .  E f f ec t i ve  J anua ry  1 ,  2000 ,  s e r v i c e s  p e r f o r me d  b y  

i n d i v i d ua l s  a s  p e t - s i t t e r s  d o e s  n o t  c o n s t i t u t e  
Employment  a s  d e f i n e d  i n  A . R . S .  § §  2 3 - 6 1 3 . 0 1 ,  2 3 -
6 1 5  o r  2 3 - 6 1 7 ,  a n d  s u c h  i n d i v i d u a l s  a r e  n o t  
E m p l o y e e s  w i t h i n  t h e  m e a n i n g  o f  A . R . S .  §  2 3 -
6 1 3 . 0 1  a n d  A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  
R 6 - 3 - 1 7 2 3 .  

2 .  T h e  r e m u n e r a t i o n  p a i d  t o  i n d i v i d u a l s  f o r  t h e  
s e r v i ce s  p e r fo r me d  d o e s  n o t  c o n s t i t u t e  W a g e s  
w i t h i n  t h e  me a n i n g  o f  A .R .S .  §  23 -622 ,  wh ich  mus t  



be  r epo r t ed  and  on  wh i c h  s t a t e  t a xe s  fo r  
u n e mpl o y me n t  i n s u r a n c e  a r e  r e q u i r e d  t o  b e  p a i d .  

3 .  The  Employe r  i s  no t  l i a b l e  f o r  Ar i z ona  
U n e mp l o y me n t  I n s u r a n c e  t a x e s  o n  w a g e s  f o r  t h e  
q u a r t e r s  e n d i n g  M a r c h  3 1 ,  2 0 0 0  t h r o u g h  D e c e mb e r  
3 1 ,  2 0 0 1 ,  u n d e r  A . R . S .  §  2 3 - 6 1 3 .  

 
T h e  r e q ue s t  h a s  be e n  t i me l y  f i l e d  a nd  t h e  A p p e a l s  B o a r d  h a s  j u r i s d i c t i o n  i n  

t h i s  ma t t e r  p u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) .   A s  s u g g e s t e d  b y  c o u n s e l  f o r  t h e  
b u s i n e s s  e n t i t y  i n  t h i s  c a s e  i n  h i s  r e s p o n s e  t o  t h e  D e p a r t m e n t ’ s  r e q u e s t  f o r  
r e v i e w ,  w e  r e f e r  t o  t h e  b u s i n e s s  e n t i t y  a s  t h e  “ B u s i n e s s ” .  

 
I n  t he  r eques t  f o r  r ev i ew ,  t he  Depa r t me n t ,  t h r o u g h  c o u n s e l ,  c o n t e n d s  t h a t  

A . R . S .  §  2 3 - 6 1 4 ( E )  j u s t i f i e s  i t s  c o n c l us ion  “… tha t  worke r s  who  a r e  no t  
c o mpl e t e l y  i n d e p e n d e n t  s h a l l  b e  d e e me d  e mp l o y e e s  r e g a r d l e s s  o f  w h e t h e r  i t  i s  
t h e  t e mp o r a r y  s e r v i c e s  e m p l o y e r  o r  i t s  c l i e n t  t h a t  i s  e x e r t i n g  c o n t r o l  o v e r  t h e  
w o r k e r . ”   C o u n s e l  s u m m a r i z e s  t h a t :  “ …  co n t r o l  i s  a  f a c t o r  r e g a r d l e s s  o f  w h o  i s  
e x e r c i s i n g  i t . ”   H o w e v e r ,  t h e  D e p a r t me n t ’ s  c o u n s e l  d i d  n o t  p o i n t  o u t  i n  w h a t  w a y  
t h e  w o r k e r s  i n v o l v e d  w i t h  t h i s  B u s i n e s s  “ …  a r e  n o t  c o mpl e t e l y  i n d e p e n d e n t ”  o f  
t h e  B u s i n e s s .   T h e  D e p a r t me n t ’ s  c o u n s e l  d i d  no t  po i n t  ou t  wha t  s t a t u t e  de ems  t h e  
B u s i n e s s  i n  t h i s  c a s e  t o  b e  a  “ t e mp o r a r y  s e r v i c e s  e mp l o y e r ” .   F r o m t h e  e v i d e n c e ,  
w e  c o n c l u d e  t h e  D e p a r t me n t  d i d  n o t  me e t  i t s  b u r d e n  t o  e s t a b l i s h  t h a t  l a b e l i n g  t he  
B u s i n e s s  a s  a  “ t e m p o r a r y  s e r v i c e s  e m p l o y e r ” ,  w o u l d  b e  p r o p e r .  

 
T h e  D e p a r t me n t ,  t h r o u g h  c o u n s e l ,  d i s a g ree s  w i th  t he  Appea l s  Boa rd ’ s  

a n a l y s i s  o f  c o n t r o l  f a c t o r s  l i s t e d  i n  A r i z o n a  A d mi n i s t r a t i ve  Code ,  Sec t i on  R6-3 -
1 7 2 3 ( D ) .   S p e c i f i c a l l y ,  t h e  D e p a r t me n t  c o n tends  t ha t  i n s t ruc t i ons  p rov ided  by  
t h e  p e t  o w n e r s ,  r a t h e r  t h a n  b y  t h e  B u s i n es s ,  “ …  c l e a r l y  s h o w s  c o n t r o l  e x e r c i se d  
by  t he  pe t  owne r s  and  f avo r s  f i n d i n g  a n  e mp l o y me n t  r e l a t i o n s h i p . ”   We  c o n c l u d e  
f r o m t h e  e v i d e n c e  t h a t  c o n t r o l  e x e r c i s e d  b y  t h e  p e t  o w n e r s  d o e s  n o t  t e n d  t o  
e s t a b l i s h  a n  e mp l o y me n t  r e l a t i o n s h i p  b e t w e e n  t h e  pe t  s i t t e r s  a n d  t h e  B u s i n e s s  
t h a t  i s  t he  s u b j e c t  o f  t h i s  c a s e .   T h e  R e c o n s i de r e d  D e t e r mi n a t i o n  i n  t h i s  ca s e  d i d  
n o t  i n v o l v e  a d j u d i c a t i n g  a ny  r e l a t i onsh ip  be tween  t he  pe t  owne r s  and  t he  pe t  
s i t t e r s .   W h a t e v e r  r e l a t i on s h i p  ma y  e x i s t  b e t w e e n  t h e  p e t  o wn e r s  a n d  t h e  p e t  
s i t t e r s  w a s  n o t  b e f o r e  t h e  Ap p e a l s  B oa r d  f o r  c o n s i d e r a t i o n  o r  f o r  r e v i e w ,  a n d  h a s  
n o  p e r t i ne n c e  t o  t h i s  c a s e .  

 
T h e  D e p a r t me n t ,  t h r o u g h  c o u n s e l ,  c o n t e n d s  t h a t  t he  “ O r a l  o r  Wr i t t e n  

R e p o r t s ”  c r i t e r i o n  f a v o r s  f i n d i n g  a n  e mp l o y me n t  r e l a t i o n s h i p .   T h i s  c o n t e n t i o n  
s e e ms  b a s e d  o n  e x i s t e n c e  o f  i n f o r ma t i o n  u sed  t o  p r e pa r e  i n v o i c e s  t o  t he  c l i e n t  
p e t  o w n e r s  ( T r .  p .  5 6 ;  B d .  E x h s .  1 1 ,  1 7 ) .   We  d i s a g r e e ,  b e c a u s e  me r e l y  e x p e c t i n g  
a  c h e c k l i s t  r e p or t i n g  d a t e s  on  wh ich  s e rv i ce s  we re  pe r fo r med  i s  no t  an  exe rc i s e  
o f  “ c o n t r o l ”  u n l e s s  t h e  p e t  s i t t e r s  a r e  i n s t r uc t e d  b y  t h e  B u s i n e s s  t o  p e r fo r m  
c e r t a i n  s e r v i ce s  on  c e r t a i n  d a t e s  o r  i n  a  c e r t a i n  ma n n e r .   T h e  B u s i n e s s  d i d  n o t  
supe rv i s e  t he  work  i n  any  way  (T r .  pp .  2 8 ,  4 2 ) .   T h e  D e p a r t me n t  d i d  n o t  me e t  i t s  
b u r d e n  t o  e s t a b l i s h  t h a t  a n y  s u c h  i n s t ruc t i o n s  eve r  e x i s t ed .  
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T h e  D e p a r t me n t ,  t h r o u g h  c o u n s e l ,  c o n t ends  t ha t  “… work  was  r equ i r ed  t o  
b e  p e r f o r me d  o n  t he  p e t  o w n e r s ’  p r e mi s e s  a n d  t h e  p e t  s i t t e r s  l a c k e d  t h e  r e q u i s i t e  
i n d e p e n d e n c e  o f  a c t i o n  t o  p e r f o r m t h e i r  s e r v i c e s  a t  a n o t h e r  l oca t i on  o f  t he i r  own  
c h o o s i n g . ”   I n t r i g u i n g l y ,  n o  c i t a t i o n  t o  t he  e v i d e n c e  o f  r e c o r d  w a s  p r e s e n t e d  t o  
s u p p o r t  t h i s  c o n t e n t i o n  t ha t  t h e  “ P l a c e  o f  W o r k ”  c r i t e r i o n  f a v o r s  f i nd i n g  a n  
e mp l o y m e n t  r e l a t i o n s h i p .   M o s t  o f  t he  d r i v e r s  s u p p l y  t he i r  o w n  v e h i c l e s ,  
a u t o mo b i l e  i n s u r a n c e ,  g a s ,  c o mp u t e r s  a n d  g r o o mi n g  s u p p l i e s  w i t h o u t  a n y  
r e i mb u r s e me n t  f r o m t h e  B u s i n e s s  ( Tr .  p p .  3 0 ,  31 ) .   I f  t he i r  c l i e n t  doesn ’ t  pay  fo r  
s e r v i c e s  o r  i f  t h e y  p e r f o r m a  p o o r  j o b  a n d  t h e  c l i e n t  doesn ’ t  pay ,  t hen  t he  worke r  
does  no t  ge t  pa id  fo r  t he  j o b  ( T r .  p .  3 1 ) .   T h e  p e t  s i t t e r s  work  on  t he i r  own  
schedu l e s  w i thou t  i n s t ruc t i ons  f rom the  Bus ine s s ,  and  can  o b t a i n  t h e i r  o w n  
s u b s t i t u t e s  ( T r .  p p .  4 2 ,  4 3 ) .   T h e  c l i e n t s  p r o v i d e  c o d e s  a n d  k e y s  t o  a c c e s s  t h e i r  
p r e mi s e s  d i r e c t l y  t o  t h e  p e t  s i t t e r s  (T r .  pp .  73 ,  79 ,  80 ) .   The  Bus ine s s  does  no t  
p r ov ide  any  p l ace  o f  work .   We  conc lude  f rom the  ev idence  t ha t ,  b ecause  t he  
B u s i n e s s  d o e s  n o t  p r o v i d e  a n y  p l a c e  o f  w o r k ,  t h i s  f a c t o r  f a v o r s  i n d e p e n d e n c e .  

 
T h e  D e p a r t me n t ,  t h r o u g h  c o u n s e l ,  c o n t en d s  t h a t  “ r e a l  w o r l d  c i r c u ms t a n c e s  

f o r  t h e  p e t  s i t t e r s ”  me a n t  t h a t  t h e  “ Ri g h t  t o  D i s c h a r g e ”  c r i t e r i o n  f a v o r s  
c l a s s i f i c a t i o n  a s  e m p l o y men t .   Howeve r ,  t he  c i r cums t a n c e s  l i s t e d  b y  c o u n s e l  
e a c h  w o u l d  i n v o l ve  l o s s  o f  a  c l i e n t  a n d  a r e  n o t  s y n o n ym o u s  w i t h  “ d i s c h a r g e ”  b y  
t h e  B u s i n e s s .   N o t h i n g  i n  t h e  e v i d e n c e  d i c t a t e s  t ha t  a  p e t  s i t t e r  w o u l d  b e  
p r e c l u de d  f r o m a c c e p t i n g  w o r k  a s  a  v e n d o r  f o r  a n o t h e r  c l i e n t  u n d e r  t h e  l i s t e d  
“ r e a l  w o r l d  c i r c ums t a n c e s ” ,  w h i c h  w o u l d  b e  t h e  de f i n i t i o n  o f  a  t e r mi n a t e d  
b u s i n e s s  r e l a t i o n sh i p .   T e r mi n a b i l i t y  o n  6 0  d a y s  o f  n o t i c e  h as  n e v e r  oc c u r r e d ,  
a n d  t h e  c o n t r a c t  p r o v i s i o n  a n d  e x p e c t a t i o n  o f  “ c a u s e ”  a r e  d i s t i n c t l y  d i f f e r e n t  
f r o m t h e  d i s c h a r g e  r i g h t s  o f  a n  e mp l o y e r  ( T r .  p p .  7 4 - 7 7 ,  7 9 ;  B d .  E x h s .  1 3 ,  1 8 ) .   
T h e  D e p a r t me n t  a c k n o w l e d g e s  t h a t  a  o n e - ye a r  c o n t r a c t  e x i s t e d .   We  c o n c l u d e  
t h a t  t h e  D e p a r t me n t  d i d  n o t  me e t  i t s  b u r d e n  t o  e s t a b l i s h  t h a t  a  “ R i g h t  t o  
D i s c h a r ge ”  e x i s t ed  b e t w e e n  t h e  B u s i n e s s  a nd  t h e  p e t  s i t t e r s ,  a n d  w e  c o n c l u d e  
t h a t  i t s  a b s e n c e  f a v o r s  i n d e p e n d e n c e .  

 
Rega rd ing  t he  “Se t  Hour s  o f  Wor k”  c r i t e r i o n ,  t h e  D e p a r t me n t ,  t h r o u g h  

c o u n s e l ,  a r g u e s  t h a t  “ …  t h e  p e t  o w n e r s ’  r i g h t  t o  e s t a b l i s h  a p p o i n t me n t  t i me s  i s  
s u f f i c i e n t  e v i d e nc e  o f  c o n t r o l .   T h i s  f a c t o r  i nd i c a t e s  a n  e mp l o y me n t  
r e l a t i o n s h i p . ”   U n c o n t r a d i c t e d  t e s t i m o n y  e s t a b l i s h e d  “ …  t h e  t i me  t h e y  g e t  t h e r e  
i s  u p  t o  t h e  s i t t e r ”  ( T r .  p .  5 3 ) .   H o w e v e r ,  n o  p e t  o w n e r  i s  a  p a r t y  t o  t h i s  c a s e .   
T h e  a n a l y s i s  i n  t h i s  c a s e  mus t  b e  l i mi t e d  t o  t h e  r e l a t i o n sh i p  b e t w e e n  t he  
B u s i n e s s  a n d  t h e  pe t  s i t t e r s  w h o m t h e  D ep a r t me n t  c o n t e n d s  a r e  e mp l o y e e s .   T h e  
D e p a r t me n t ’ s  c o n t e n t i o n  i s  n o t  s u p p o r t e d  b y  t h e  e v i d e n c e .  

 
R e g a r d i n g  t h e  “ T r a i n i n g ”  c r i t e r i on ,  t h e  D e p a r t me n t ,  t h r o u g h  c o u n s e l ,  

c o n t e n d s  t h a t  “ …  s o me  a mou n t  o f  t r a i n i n g ”  e v i d e n c e s  t he  Bus ine s s  he ld  conce rns  
f o r  h o w  t h e  s e r v i c e s  a r e  t o  b e  p e r f o rme d .   H o w e v e r ,  u n c o n t r a d i c t e d  e v i d e n c e  
e s t a b l i s h e d  t h a t  t h e  B u s i n e s s  “ …  d o e s  n o t  c o n t r a c t  w i t h  i n d i v i d u a l s  w h o  a r e  n o t  
c e r t i f i e d  t o  p e r f o r m C P R  o n  p e t s ,  n o r  d o  t hey  c o n t r a c t  w i t h  i nd iv idua l s  who  a r e  
n o t  e x p e r i e n c e d  i n  c a r i n g  f o r  a n i ma l s . ”  ( T r .  p p .  5 7 ,  5 8 ) .   S o me t i me s  p e t  s i t t e r s  
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w o u l d  n e e d  t o  a d mi n i s t e r  me d i c a t i o n s  and  i n j ec t i ons  (T r .  p .  63 ) ,  ye t  no  ev idence  
i n d i c a t e s  t h a t  t h e  B u s i n e s s  t r a i n e d  t he m t o  d o  s o .   T h e  e v i d e n c e  e s t a b l i s he s  t ha t  
t h e  p e t  s i t t e r s  w e r e  v e t e r i n a r y  t e c h n i c ians  a l r e ady  (T r .  pp .  7 7 ,  7 8 ;  B d .  E x h s .  1 3 ,  
18 ) .   The  a l l eged  “ t r a in ing”  t o  wh ich  couns e l  r e f e r s  i n  t h e  r eques t  f o r  r ev i ew  i s  
no t  suppo r t ed  by  t he  ev i d e n c e .   We  c o n c l u d e  t h a t  i t s  a b s e n c e  f a v o r s  
i ndependence .  

 
R e g a r d i n g  t h e  “ T o o l s  a n d  M a t e r i a l s ”  f a c t o r ,  t h e  D e p a r t me n t ,  t h r o u g h  

c o u n s e l ,  c o n f u s e s  t h e  p r o v i s i o n  o f  f o o d  and  med ica t i on  by  t he  pe t  owne r  w i th  t he  
B u s i n e s s  i n  t h i s  ca s e .   N o  e v i d e n c e  e s t a b l i s he s  t h a t  t h e  B u s i ne s s  p r o v i d e d  a n y  
f o o d  o r  m e d i c a t i o n  t o  a  p e t  s i t t e r ,  n o r  t h a t  t h e  c o n t r a c t  b e t w e e n  t h e  B u s i n e s s  a n d  
a  p e t  s i t t e r  r e q u i r e d  t h e  B u s i n e s s  t o  p rov ide  any th ing .   Con t r a ry  t o  t he  
D e p a r t me n t ’ s  c o n t e n t i o n ,  t h e  a b s e n c e  o f  a n y  t o o l s  a n d  ma t e r i a l s  p r o v i d e d  b y  t h e  
B u s i n e s s  f a v o r s  i n d e p e n d e n c e .  

 
S i mi l a r l y ,  t h e  D e p a r t me n t ,  t h r o u g h  c o u n s e l ,  c o n f u s e s  “ …  t h e  p u r c h a s e  o f  

i t e ms  f o r  t h e  a n i m a l s ”  a n d  p o t e n t i a l  r e i mb u r s e me n t  b y  t h e  p e t  o w n e r s ,  w i t h  t h e  
r e l a t i o n s h i p  b e t w e e n  p e t  s i t t e r s  a n d  t h e  B u s i n es s  t h a t  i s  a t  i s s ue  i n  t h i s  c a se .   N o  
e v i d e n c e  e s t a b l i s he s  t h a t  t he  B u s i n e s s  r e i mb u r s e d  t h e  pe t  s i t t e r s .   T h e  a b se n c e  o f  
“ E x p e n s e  R e i mb u r s e me n t ”  b y  t h e  B u s i n e s s  f a v o r s  i n d e p e n d e n c e .  

 
Rega rd ing  f ac to r s  o f  i ndependence ,  t h e  D e p a r t me n t ,  t h r o u g h  c o u n s e l ,  

c o n t e n d s  t h a t  t h e  B o a r d  a n d  t h e  B u s i n e s s  “ … f a i l s  t o  i d e n t i f y  a  s i n g l e  e x a mp l e  
o f  h o w  a  p e t  s i t t e r  h a s  h e l d  t h e ms e l ve s  o u t  t o  t h e  p u b l i c  f o r  i n d e p e n d e n t  
s e r v i c e s . ”   T h i s  c o n t e n t i o n  i g n o r e s  c r e d i b l e ,  u n c o n t r a d i c t e d  t e s t i mo n y  t h a t  a  p e t  
s i t t e r  h a d  a  c o n t r a c t  w i t h  s o me o n e  e l s e  t o  pe r f o r m s e rv i ce s  a s  an  i ndependen t  
con t r ac to r  and  d id ,  i n  f ac t ,  “… work  fo r  a  s i gn i f i c a n t  n u mb e r  o f  n o n - c o mpa n y  
c l i e n t s  d u r i n g  t h e  t i me  p e r i o d  a t  i s s u e ,  a n d  …  f o u n d  t h a t  t h e  mo s t  e c o n o mi c a l  
a d v e r t i s i n g  w a s  r e f e r r a l s  f r o m e x i s t i ng  … c l i en t s . ”  (T r .  pp .  71 ,  72 ) .   We  
c o n c l u d e  f r o m t h e  e v i d enc e  t h a t  t h e  “ Av a i l a b i l i t y  t o  P ub l i c ”  f a c t o r  o f  
i n d e p e n d e n c e  i s  a m p l y  d e m o n s t r a t e d  b y  u n r e f u t e d  e v i de n c e .  

 
S i mi l a r l y ,  t h e  D e p a r t me n t ,  t h r o u g h  c o u n s e l ,  c o n t e n d s  t h a t  t h e  “ B o a r d  h a s  

f a i l e d  t o  n o t e  s o  mu c h  a s  a  s i n g l e  c a s e  w h e r e  a  p e t  s i t t e r  h a s  e n g a g e d  i n  a  
s i mu l t a n e o u s  c o n t r a c t  w i t h  a  t h i r d  p a r t y  f o r  s i mi l a r  s e r v i c e s ” ,  a n d  c o n t e n d s  t h e  
f a c t o r  o f  “ S i mu l t a n e o u s  C o n t r a c t s ”  c l e a r l y  shows  a  l a ck  o f  i ndependence .   The  
u n c o n t r ov e r t e d  e v i d e n c e  t h a t  a  spe c i f i c  pe t  s i t t e r  i n  f a c t  d i d  w or k  fo r  a  
s i gn i f i c an t  numbe r  o f  non -company  c l i en t s  du r ing  t he  t ime  pe r i od  a t  i s sue  (T r .  
pp .  71 ,  72 )  s a t i s f i e s  t h i s  f a c to r .   We  conc l u d e  t h a t  t h e  e v i d e n c e  d e mo n s t r a t e s  a  
pe t  s i t t e r  engaged  i n  a  s imu l t aneous  con t r ac t  w i t h  a  t h i r d  pa r t y  fo r  s i mi l a r  
s e r v i c e s ,  a n d  t h e  D e p a r t me n t ’ s  c o n t e n t i o n  i s  i n v a l i da t e d  b y  t ha t  e v i d e nc e .   We  
c o n c l u d e  t h e  “ S i mu l t a n e o u s  C o n t r ac t s ”  f a c to r  f avo r s  i ndependence .  

 
T h e  D e p a r t me n t ’ s  c o u n s e l  c o n t e n d s  t ha t  t he  concep t  o f  “P ro f i t  o r  Los s”  

w a s  mi s a p p l i e d .   C r e d i b l e ,  u n c o n t r a d i c t e d  e v i d e n c e  i nd i c a t e d  t h a t  t h e  ab i l i t y  o f  
p e t  s i t t e r s  t o  r e a l i z e  a  p r o f i t  i s  a f f e c t e d  b y  t h e  n u mbe r  a n d  t y p e  o f  a s s i g n me n t s  
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t hey  accep t  and  by  t he  s equence  o r  o rde r  i n  wh ich  t hey  pe r fo rm those  
a s s i g n me n t s  ( T r .  p .  6 7 ;  B d .  E x h .  1 5 ) .   C r e d i b l e ,  u n c o n t r a d i c t e d  e v i d e n c e  
e s t a b l i s he d  t h a t  pe t  s i t t e r s  “ …  a c t u a l l y  h ave  t h e  o p t i o n  a v a i l a b l e  t o  t h e m t o  o f f e r  
a  r educed  p r i c e  f r om l e s s  t han  wha t ’ s  on  t he  sugges t ed  p r i c e  l i s t  … And ,  i f  t hey  
d i d ,  i t  w o u l d  …  c o me  o u t  o f  t h e i r  s h a r e  … ”  ( T r .  p .  4 9 ) .   C l e a r l y ,  c o n t r o l  o v e r  
p r i c e  a n d  e x p e n s e s ,  a n d  t h e r e f o r e  n e t  i n c o me ,  l i e s  w i t h  t h e  p e t  s i t t e r  b u t  n o t  w i t h  
t h e  B u s i n e s s .   We  c o n c l ud e  t h e  ev i d e nc e  e s t a b l i s he s  t h a t  pe t  s i t t e r s  h a d  t h e  
p o t e n t i a l  f o r  r e a l i z i n g  p r o f i t  o r  l o s s ,  and  f avo r s  i ndependence .  

 
R e g a r d i n g  t h e  “ S i g n i f i c a n t  I n v e s t m e n t ”  f a c t o r ,  t h e  D e p a r t me n t ,  t h r o u g h  

counse l ,  con t ends  t ha t  t he  absence  o f  s i g n i f i c a n t  i n v e s t me n t  i n d i c a t e s  a n  
e mp l o y m e n t  r e l a t i o n s h i p  r a t h e r  t h a n  r e ma i ns  n e u t r a l .   W e  c o n c u r  t h a t  a b s e n c e  o f  
s i g n i f i c a n t  i n v e s t me n t  f a v o r s  e mp l o y me n t .   H o w e v e r ,  n o  s i g n i f i c a n t  i n v e s t me n t  
w a s  n e e d e d  b y  a  p e t  s i t t e r  t o  p e r f o r m  t h e  d u t i e s  r e q u e s t e d  b y  t h e  p e t  o w n e r s .   We  
n o t e  t h e  e v i d e n c e  s t r o n g l y  s u g g e s t  t h a t ,  i f  a  s i g n i f i c a n t  i n v e s t me n t  h a d  b e c o me  
nece s sa ry ,  i t  l i k e ly  wou ld  have  come  f r o m  t h e  p e t  s i t t e r  a n d  n o t  f r o m t h e  
B u s i n e s s .  

 
I n  a r r i v i n g  a t  t h e  d e c i s i o n ,  t h e  A p p e a l s  Boa rd  app l i ed  t he  app rop r i a t e  l aw ,  

A . R . S .  § §  2 3 - 7 2 4 ( B ) ,  2 3 - 6 1 5 ,  2 3 - 6 1 3 ,  2 3 - 6 1 3 . 0 1 ( A ) ,  a n d  2 3 - 6 2 2 ( A ) ,  a n d  A r i z o n a  
A d mi n i s t r a t i v e  C o d e ,  S e c t i o n s  R 6 - 3 - 1 7 2 3  a n d  R 6 - 3 - 1 7 0 5 ( B ) ,  a n d  c a s e  l a w ,  t o  t h e  
f a c t s  i n  t h i s  c a se  a n d  fo u n d  t h e  s e r v i ce s  p r o v i d e d  a s  p e t  s i t t e r s  w e r e  n o t  
e mp l o y m e n t ,  t h e  i n d i v i d u a l s  w e r e  n o t  e mp l o y e e s  o f  t h e  B u s i n e s s ,  r e mu n e r a t i o n  
p a i d  t o  i n d i v i d u a l s  b y  t h e  B u s i n e s s  wa s  n o t  w a g e s ,  a n d  t h e  B u s i n e s s  i s  n o t  l i a b l e  
f o r  A r i z ona  U n e m p l o y me n t  I n s u r a nce  t ax e s  o n  w a g e s  f o r  t h e  q u a r t e r s  e n d i n g  
M a r c h  3 1 ,  2 0 0 0  t h r o u g h  D e c e mb e r  3 1 ,  2 0 0 1 ,  u n d e r  A . R . S .  §  2 3 - 6 1 3 .  

 
T h e  A p p e a l s  B o a r d  c o n c l u d e d  t h a t  ma n y  o f  t h e  f a c t o r s  u p o n  w h i c h  t h e  

o r i g i n a l  t a x  a u d i t o r  b a s e d  h i s  c o n c l u s ions  we re  no t  f a c tua l l y  suppo r t ed  by  t he  
e v i d e n c e ,  a n d  i n de e d  w e r e  c o n t r a d i c t e d  b y  t h e  e v i de n c e .   S p e c i f i c a l l y ,  t he  
a u d i t o r  c o n c l u d e d  t h a t  p e t - s i t t e r s  a r e  t r a i n e d  f o r  a  w e e k  a n d  i mp l i e d  t h a t  t h e  
b u s i n e s s  o w n e r s  g i v e  p e t - s i t t e r s  k e y s  and  s ecu r i t y  codes  t o  t he  pe t  owne r  
p r e mi s e s  ( T r .  p p .  1 1 - 1 9 ) .   T h e  f i e l d  a u d i t o r  d i d  n o t  me e t  w i t h  a n y  o f  t h e  p e t -
s i t t e r s  ( T r .  p .  2 0 ) ,  a n d  t h e  f a c t u a l  o r  e v i d e n t i a r y  b a s i s  unde r ly ing  h i s  
conc lu s ions  was  no t  adequa t e ly  spec i f i ed .   These  unde r ly ing  f ac to r s  a r e  
c o n t r a d i c t e d  b y  t he  e v i d e n c e .  

 
W e  h a v e  t h o r o u g h l y  e x a mi n e d  t h e  f a c t o r s  e s t ab l i shed  by  t he  f ac t s  i n  t h i s  

c a s e ,  a n d  w e  h a v e  c o n s i d e r e d  t h e  r e l e v a n t  l aw  a n d  a d mi n i s t r a t i v e  r u l e s  a s  t h ey  
a r e  a p p l i c a b l e  t o  t h o s e  f a c t s .   We  h a v e  c o n s i d e r e d  t h e  e v i d e n c e  a s  i t  r e l a t e s  t o  
t h e  f a c t o r s  s e t  ou t  i n  t he  A r i z o na  A d mi n i s t r a t i ve  Code ,  Subsec t i ons  R6-3 -
1 7 2 3 ( D )  a n d  ( E ) .   We  c o n c l u d e  t h a t  t he  ex i s t ence  o f  s i gned  “ independen t  
c o n t r ac t o r  a g r e e me n t s ”  i n  t h i s  c a s e ,  w h i c h  c o n s i s t e n t l y  w e r e  fo l l ow e d  i n  
p r a c t i c e ,  w a s  a  ma j o r  f a c t o r  t o w a r d s  r emo v i n g  t h e  r e l a t i o n s h i p  f r o m e mp l o y me n t  
s t a t u s  f o r  t a x a t i o n  p u r p o s e s .   We  c o n c l u d e  t h a t  t h e  s e r v i c e s  p e r f o r me d  b y  
i n d i v i d ua l s  a s  p e t - s i t t e r s  d o  n o t  c o n s t i t u t e  e mp l o y me n t .  
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I n  t h i s  ca s e ,  t h e  E mp l o y e r  p a i d  f e e s  t o  t he  p e t - s i t t e r s  fo r  p e t - s i t t i ng  

s e r v i c e s ,  a c c o r d i n g  t o  a n  e s t a b l i s h e d  s c h e d u l e  o f  f e e s  t h a t  t h e  pe t  s i t t e r s  c o u l d  
r e d u c e  o r  mo d i f y .   We  c o n c l u d e  f r o m t he  e v i d e n c e  t h a t  s u c h  r e mu n e r a t i o n  t o  
i ndependen t  con t r ac to r s  does  no t  cons t i t u t e  w a g e s  a s  c o n te mp l a t e d  b y  t h e  
a p p l i c a b l e  s t a t u t e s  a n d  a dmi n i s t r a t i ve  ru l e s .    

 
T h e  B o a r d ' s  p r i o r  d e c i s i o n  i s  f u l l y  suppo r t ed  by  t he  g r ea t e r  we igh t  o f  t he  

c r e d i b l e  a n d  p r o b a t i v e  e v i de n c e  o f  r e c o r d .  
 
THE AP P EALS B O ARD FINDS tha t :  
 
1 .  T h e  DEP ARTME NT ,  t h rough  counse l ,  h a s  no t  submi t t ed  any  newly -

d i s c o v e r e d  ma t e r i a l  e v i d e n c e  w h i c h ,  w i t h  r e a sonab l e  d i l i gence ,  cou ld  no t  have  
b e e n  d i s c o v e r e d  a n d  p r o d u c e d  a t  t h e  t i me  o f  a n y  h e a r i n g ;  

 
2 .  T h e r e  w a s  n o  p r e j u d i c i a l  i r r e gu l a r i t y  i n  t h e  a d mi n i s t r a t i v e  

p r o c e e d i ng s  o n  t he  p a r t  o f  t h e  D e p a r t men t .   S p e c i f i c a l l y ,  t h e r e  w a s  n o  m a t e r i a l  
o r  p r e j u d i c i a l  e r r o r  i n  t he  a d mi s s i o n  o r  e x c l u s i o n  o f  e v i d e n c e  a n d  n o  p r e j u d i c i a l  
e r r o r s  o f  l a w  w e r e  ma d e  a t  a n y  h e a r i n g  o r  d u r i n g  t h e  p r o g r e s s  o f  t h i s  ma t t e r ;  

 
3 .  The re  was  no  acc iden t  o r  su rp r i s e  i n  t he  p roceed ings  wh ich  cou ld  no t  

h a v e  b e e n  p r e v e n t e d  b y  o r d i n a r y  d i l i g e n c e ;  
 
4 .  T h e  A p p e a l s  B o a r d ' s  d e c i s i o n  i nvo lved  no  abuse  o f  d i s c r e t i on  

d e p r i v i n g  a n y  p a r t y  o f  a  f u l l  a n d  f a i r  h e a r i n g ,  a n d  i t  w a s  s u p p o r t e d  b y  t h e  
g r e a t e r  we i g h t  o f  t h e  c r e d i b l e  e v i de nc e  a n d  b y  a p p l i ca b l e  l a w ;  

 
5 .  A l l  i n t e r e s t e d  p a r t i e s  w e r e  n o t i f i e d  o f  t h e  f i l i n g  o f  t h e  r e q ue s t  fo r  

r e v i e w ,  a n d  w e r e  a l l o w e d  a t  l e a s t  1 5  d a y s  i n  w h i ch  t o  r e spond .   Acco rd ing ly ,  
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THE APPEALS BOARD A F F I R M S  i t s  d e c i s i o n ,  t h e r e  h a v i n g  b e e n  
e s t ab l i shed  no  good  and  su f f i c i en t  g rounds  wh ich  wou ld  cause  u s  t o  r eve r se  o r  
mod i fy  t ha t  dec i s i on ,  o r  t o  o rde r  t he  t ak ing  o f  add i t i ona l  ev idence .  

 
DATE D:  
 

APPEAL S BOARD 
 
 
  
HUGO M .  FRANC O,  Cha i rman  
 
 
  
WI LLIAM G.  DADE,  Me mber  
 
 
  
MARILYN J .  WHI TE,  Member  
 

_____________________________________________________________________________________ 
 
PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  
_____________________________________________________________________________________ 
 

RIGHT OF APPEAL TO THE ARI ZONA T AX COURT  
 

Th i s  dec i s i on  on  r ev i ew  by  t he  Appea l s  B o a rd  i s  t h e  f i n a l  a d m i n i s t r a t i ve  
d e c i s i o n  o f  t h e  D e p a r t me n t  o f  E c o n o mi c  S e c u r i t y .   H o w e v e r ,  a n y  p a r t y  ma y  
a p p e a l  t he  d e c i s i on  t o  t h e  A r i z o n a  T a x  C o u r t ,  w h i c h  i s  t h e  T a x  D e p a r t me n t  o f  
t h e  S u p e r i o r  C o u r t  i n  M a r i c o p a  C o u n t y .   S e e ,  A r i z o n a  R e v i s e d  S t a t u t e s ,  § §  1 2 -
9 0 1  t o  1 2 - 9 1 4 .   I f  y o u  h a v e  q u e s t i o ns  a b o u t  t h e  p r o c e d u r e s  o n  f i l i n g  a n  a p p e a l ,  
y o u  mu s t  c o n t a c t  t h e  T a x  Cour t  a t  ( 602 )  506 -3763 .  
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F o r  y o u r  i n f o r ma t i o n ,  w e  s e t  f o r t h  t h e  p r o v i s i o n s  o f  A r i z o n a  R e v i s e d  
S t a t u t e s ,  §  4 1 - 1 9 9 3 ( C )  a n d  ( D ) :  
 

C .  A n y  p a r t y  a g g r i e v e d  b y  a  d e c i s i o n  o n  r e v i e w  o f  t h e  
a p p e a l s  b o a r d  c o n c e r n i n g  t a x  l i a b i l i t y ,  c o l l e c t i o n  o r  
e n f o r c e m e n t  ma y  a p p e a l  t o  t h e  t a x  c o u r t ,  a s  d e f i n e d   
i n  s e c t i o n  1 2 - 1 6 1 ,  w i t h i n  t h i r t y  d a y s  a f t e r  t h e  d a t e  
o f  ma i l i ng  o f  t h e  d e c i s i o n  o n  r e v i ew .   T h e  ap p e l l a n t  
n e e d  n o t  p a y  a n y  o f  t h e  t a x  p e n a l t y  o r  i n t e r e s t  
u p h e l d  b y  t h e  a p p e a l s  b o a r d  i n  i t s  d e c i s i o n  o n  
r ev i ew  be fo re  i n i t i a t i ng ,  o r  i n  o rde r  t o  ma in t a in  an  
a p p e a l  t o  t h e  t a x  co u r t  p u r su a n t  t o  t h i s  s e c t i o n .  

 
D .  A n y  a p p e a l  t h a t  i s  t a k en  t o  t a x  c ou r t  p u r s ua n t  t o  

t h i s  s ec t i on  i s  sub j ec t  t o  t he  fo l l owing  p rov i s i ons :  
 

1 .  N o  i n j u n c t i o n ,  wr i t  o f  m a n d a mu s  o r  o t h e r  
l ega l  o r  equ i t ab l e  p roce s s  ma y  i s s u e  i n  a n  
a c t i o n  i n  a n y  c o ur t  i n  t h i s  s t a t e  aga i n s t  a n  
o f f i c e r  o f  t h i s  s t a t e  t o  p reve n t  o r  en j o i n  t h e  
c o l l e c t i o n  o f  a n y  t a x ,  pena l t y  o r  i n t e r e s t .  

 
2 .  T h e  a c t i o n  s h a l l  n o t  b e g i n  mo r e  t h a n  t h i r t y  

d a y s  a f t e r  t h e  d a t e  o f  ma i l i n g  o f  t h e  a p p e a l s  
boa rd ' s  dec i s i on  on  r ev i ew .   Fa i l u r e  t o  b r i ng  
t h e  a c t i on  w i t h i n  t h i r t y  d ay s  a f t e r  t h e  d a t e  o f  
ma i l i n g  o f  t h e  a p p e a l s  b o a r d ' s  d e c i s i o n  o n  
r e v i e w  co n s t i t u t e s  a  w a i v e r  o f  t h e  p r o t e s t  a n d  
a  w a i v e r  o f  a l l  c l a i ms  a ga i n s t  t h i s  s t a t e  a r i s i n g  
f r o m o r  b a s e d  o n  t h e  i l l eg a l i t y  o f  t h e  t a x ,  
p e n a l t i e s  a n d  i n t e r e s t  a t  i s sue .  

 
3 .  The  s cope  o f  r ev i ew  o f  a n  a p p e a l  t o  t a x  c o u r t  

p u r s u a n t  t o  t h i s  s e c t i on  sha l l  be  gove rned  by  
s e c t i o n  1 2 - 9 1 0 ,  a p p l y i n g  s e c t i o n  2 3 - 6 1 3 . 0 1  a s  
t h a t  s e c t i o n  r e a d s  o n  t h e  d a t e  t h e  a p p e a l  i s  
f i l e d  t o  t h e  t a x  c o u r t  o r  a s  t h e r e a f t e r  a me n d e d .   
E i t h e r  p a r t y  t o  t he  a c t i on  ma y  appe a l  t o  t he  
c o u r t  o f  a p p e a l s  o r  s u p r e m e  c o u r t  a s  p r o v i d e d  
b y  l a w .  

 
4 .  T h e  a c t i o n  c a n n o t  b e  i n i t i a t e d  o r  ma i n t a i n e d  

u n l e s s  t h e  a p p e l l a n t  h as  p r e v i o u s l y  f i l e d  a  
t i me l y  r e q u e s t  f o r  r e v i e w unde r  s ec t i on  23 -672  
o r  4 1 - 1 9 9 2  a n d  a  d e c i s i o n  o n  r e v i e w  h a s  b e e n  
i s s u e d .  
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A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  b y  c e r t i f i e d  ma i l  o n   
t o :  
 
 
  E r :  XXXXX Acc t .  No :  XXXXX 
 
( x )  XXXXX     A t t o rney  fo r  t he  Bus ine s s  
 
 
( x )  ROBE RT J  DUNN I I I  

ASSISTANT ATT ORNE Y GENE RAL CFP/CLA 
1275  W WASHINGTON –  S ITE  CODE 040A 
PHOENIX,  AZ   85007 -2926  

 
 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 
         F o r  T h e  A p p e a l s  B o a r d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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I n  t h e  Ma t t e r  o f :  
 
XXXXX STATE OF  ARIZONA ES A -  TAX UNIT  

℅  ROBE RT DUNN I I I  
ASSISTANT ATT ORNE Y GENE RAL 
1275  W WASHINGTON ST  -  CFP /CLA 
PHOENIX,  AZ   85005 -2926   

 
E mp l o y e r  D e p a r t me n t  

_____________________________________________________________________________________ 
IMPORTANTE- - -DECISIÓN DE LA JUNTA DE APELACIONES 

 
E s t a  e s  l a  d e c i s i ón  d e  l a  J u n t a  d e  A p e la c i o n e s  s o b r e  s u s  b e n e f i c i o s  d e  s e g u r o  d e  
d e s e mp l e o .   E s t e  a v i s o  c o n t i e n e  i n f o r ma c i ó n  i mp o r t a n t e  s o b r e  s u  d e r e c h o  d e  
r e c i b i r  b e n e f i c i o s  d e  s e g u r o  d e  d e s e m p l eo .   S i  u s t e d  n o  e s t á  d e  a c u e r d o  c o n  l a  
d e c i s i ó n ,  s ó l o  t i e n e  3 0  d í a s  p a r a  a p e l a r  d e s d e  l a  f e c h a  d e  l a  d e c i s i ó n .   N o s  p u e d e  
l l a ma r  a l  ( 6 0 2 )  3 4 0 - 8 4 4 7  y  l e  t r a d u c i r emos  e s t e  av i so  a l  e spaño l .  
 

D E C I S I O N 
AFFIRM ED  

 
 

THE E M P L O YE R  p e t i t i o n e d  f o r  a  h e a r i n g  f r o m  t h e  R e c o n s i d e r e d  
D e t e r mi n a t i o n  i s s u e d  o n  A p r i l  9 ,  2 0 0 8 ,  w h ich  no t ed  t he  t ax  r a t e  no t i c e  was  
i s s u e d  o n  J a n u a r y  4 ,  2 0 0 8 ,  a n d  a f f i r me d  t he  D e p a r t me n t ’ s  a c t i o n  o f  F e b r u a r y  2 5 ,  
2008 ,  “… to  r e tu rn  you r  vo lun t a ry  payme n t  f o r  b e i n g  p o s t ma r k e d  a f t e r  t h e  
J a n u a r y  3 1 ,  2 0 0 8  d e a d l i n e . ”   T h e  R e c o n s i d e re d  D e t e r mi n a t i o n  h e l d  a s  f o l l o w s :  

D e p a r t me n t  r e c o r d s  i n d i c a t e  t ha t  on  J anua ry  4 ,  2008 ,  [ t he  
T a x p a y e r ]  w a s  i s s u e d  a  t a x  r a t e  n o t i c e  f o r  c a l e n d a r  yea r  
2 0 0 8 .  …  I n c l u d e d  i n  t h e  v o l u n t a r y  p a y me n t  i n s t r u c t i o n s  i s  
a  b o l d e d  s e n t e n c e  “ V o l u n t a r y  p a y m e n t  r e m i t t a n c e  m u s t  
b e  p o s t m a r k e d  n o  l a t e r  t h a n  J a n u a r y  3 1 ,  o f  t h i s  y e a r . ”  
A r i z o n a  R e v i s e d  S t a t u t e s  ( A .R .S . )  §  23 -726 .C .  con t a in s  
t h e  f o l l o w i n g  p r o v i s i o n s  r e l a t i ng  t o  vo lun t a ry  paymen t s .  

*           *           *  
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Y o u r  v o l u n t a r y  p a y me n t  w a s  p o s t ma r k e d  F e b r u a r y  2 0 ,  
2 0 0 8 ,  w h i c h  i s  b e y o n d  t h e  a l l o wa b l e  t i me f r a me  f o r  
a c c e p t i n g  t h e  p a y m e n t .  

T h e r e fo r e ,  t h i s  R e c o n s i d e red  D e t e r m i n a t i o n  a f f i r ms  t h e  
D e p a r t me n t ’ s  a c t i o n  o f  F e b r ua ry  25 ,  2008  t o  r e tu rn  you r  
v o l u n t a r y  p a y me n t  f o r  b e i n g  p o s t ma r k e d  a f t e r  t h e  J a n u a r y  
31 ,  2008  dead l i ne .  … 

The  pe t i t i on  hav ing  been  t ime ly  f i l ed ,  t h e  A pp e a l s  B oa r d  h a s  j u r i s d i c t i on  
i n  t h i s  ma t t e r  p u r s u a n t  t o  A . R . S .  §  2 3 - 7 2 4 ( B ) .  

 
A t  t h e  d i r e c t i o n  o f  t h e  A p p e a l s  B o a r d  a n d  f o l l o w i n g  p r o p e r  n o t i c e  t o  a l l  

p a r t i e s ,  a  h e a r i n g  w a s  c o n d u c t e d  b e fo r e  ROBERT T .  NALL,  a n  Ad mi n i s t r a t i ve  
L a w  J u d g e ,  o n  J u l y  2 2 ,  2 0 0 8 .   A t  t h a t  t i me ,  a l l  p a r t i e s  w e r e  g iven  an  oppo r tun i t y  
t o  p r e s e n t  e v i d e nce  o n  t h e  fo l l o w i n g  i s s u e s :  

1 .  W h e t h e r  t h e  e mp l o y i n g  u n i t  ma d e  a  t i me l y  v o l u n t a r y  
p a y me n t  r e mi t t a n ce ,  i n  o r de r  t o  l o we r  t he  a s s i g n e d  t ax  
r a t e  f r o m 5 . 4 0 %  u n d e r  A . R . S .  §  2 3 - 7 2 6 ( C ) .  

2 .  W h e t h e r  t h e  e m p l o y i n g  u n i t  r e ma i n s  l i a b l e  a t  t h e  
a s s i g n e d  r a t e  o f  5 . 4 0 %  f o r  t h e  t a x  p e r i o d  a d d r e s s e d  b y  
t h e  “ D E T E R M I N A T I O N  O F  U N E M P L O Y M E N T  T A X  
RATE FOR CALENDAR YEAR  2 0 0 8 ”  n o t i c e  d a t e d  
J anua ry  4 ,  2008 ,  unde r  A .R .S .  §§  23 -613  AND 23 -730 .  

 
T h e  f o l l ow i n g  p e r s o n s  a p pe a r e d  a t  t he  h e a r i n g :   t w o  w i t n e s s es  fo r  t h e  

E mp l o y e r ,  o n e  o f  w h o m d i d  n o t  t e s t i f y ;  a  D e p a r t me n t  w i t n e s s ;  a n d  t h e  A s s i s t a n t  
A t to rney  Gene ra l  a s  t he  Depa r tme n t ’ s  couns e l .   A t  t h e  h e a r i n g ,  Boa rd  Exh ib i t s  1  
t h r o u g h  9  w e r e  a dmi t t e d  i n t o  t h e  r e c o r d  a s  e v i d e n c e  ( T r .  p .  5 ) .  

 
W e  h a v e  c a r e f u l l y  r e v i e w e d  t h e  r e c o r d ,  a n d   
 
THE APP EALS B OAR D FI NDS the  f ac t s  pe r t i n e n t  t o  t h e  i s s ue  b e fo r e  u s  

a n d  n e c e s s a r y  t o  ou r  d e c i s io n  a r e :   
 
1 .  T h e  E m p l o y i n g  U n i t  f i l e d  a  v o l u n t a r y  p a y me n t  f o r  i t s  

E x p e r i e n c e  R a t i n g  A c c o u n t  o n  F e b r u a r y  2 0 ,  2 0 0 8 ,  i n  t h e  a mo u n t  
o f  $ X , X X X . X X .   T h e  E mp l o y e r ’ s  c h e c k  t o  t h e  D e p a r t me n t  w a s  
d a t e d  F e b r u a r y  2 0 ,  2 0 0 8 .   T h e  E m p l o y i n g  U n i t  h o p e d  t h e  
p a y me n t  w o u l d  p e r mi t  l o w e r i n g  i t s  2008  r a t e  f r om 5 .40% to  
2 . 0 8 %  ( Tr .  p .  6 ;  Ex h .  3 ) .  

2 .  O n  J a n u a r y  4 ,  2 0 0 8 ,  t h e  D e p a r t me n t  i s s u e d  a  
DETERM I NATION OF  UNEMPLOYMENT TAX RATE FOR 
CALENDAR YEAR 2008  t o  t he  Emplo y e r ,  w h i c h  i n c l u d e d :   “ A  
VOLUNT ARY PAYMENT OF  $X, X XX.XX MAY BE  MADE TO 
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OBTAIN THE NEXT LOWER TAX RATE OF  2 .0 8 . ”   The  
d o c u me n t  i n c l u d e d  t h e  f o l l o w i n g  i n s t r u c t i o n :   V o l u n t a r y  
p a y me n t  r e mi t t a n ce  mu s t  b e  p o s t ma r k e d  n o  l a t e r  t h a n  J a n u a r y  
3 1 ,  o f  t h i s  y e a r .  …  M a i l  t o  A r i z o n a  D e p a r t me n t  o f  E c o n o mi c  
Secu r i t y ,  Expe r i ence  Ra t i ng  Un i t  …”  (Exh .  2 ) .  

3 .  O n  F e b r u a r y  2 5 ,  2 0 0 8 ,  t h e  D e p a r t me n t  r e t u r n e d  t h e  v o l u n t a r y  
p a y me n t  t o  t h e  Emp l o y e r ,  a n d  h e l d  t h e  r a t e  s h o w n  o n  t h e  r a t e  
de t e rmina t i on  da t ed  J anua ry  4 ,  2008 ,  w i l l  r ema in  on  t he  
accoun t  (Exh .  4 ) .  

4 .  T h e  E mp l o y e r  f i l e d  a  t i me l y  a p p e a l  o n  M a r c h  7 ,  2 0 0 8  ( E x h .  5 ) .  

5 .  T h e  D e p a r t me n t  i s s u e d  i t s  R e c o n s i d e r e d  D e t e r mi n a t i o n ,  
a f f i r mi n g  t h e  a c t i on  o f  r e t u rn i n g  t h e  v o l u n t a r y  p a y me n t  a n d  n o t  
c h a n g i n g  t h e  t a x  r a t e  ( E x h .  6 ) .  

6 .  T h e  E mp l o y e r  f i l e d  a  t i me l y  p e t i t i o n  f o r  a  h e a r i n g ,  e x p l a i n i n g  
t h a t  t h e  E mp l o y e r  s u b s t a n t i a l l y  i n c r ea s e d  i t s  p r e s e n c e  i n  
A r i z o n a  d u r i n g  2 0 0 8  a n d  c o n t e n d i n g  t h a t  i t  v i e w e d  a  “ …  h i g h e r  
r a t e  fo r  t h e  r e ma i n d e r  o f  t h e  y e a r ”  a s  a n  i ne q u i t a b l e  p e n a l t y  
(Exh .  7 ) .  

7 .  The  Employe r  d id  no t  submi t  a  vo lun t a ry  paymen t  p r i o r  t o  
J a n u a r y  3 1 ,  2 0 0 8 ,  b e c a u s e  i t s  c o n t r o l l e r  d i d  n o t  r e a l i z e  t h a t  
ma k i n g  t h e  p a y me n t  o n  t i m e  w o u l d  s a v e  t h e  E mp l o y e r  “ …  s o  
m u c h  mo n e y . ”   ( T r .  p p .  6 ,  8 ) .    

 
A r i z o n a  R e v i s e d  S t a t u t e s ,  §  2 3 - 7 2 6 ,  p rov ide s  i n  pa r t  a s  f o l l ows :  
 

C o n t r i b u t i o n s ;  v o l u n t a r y  p a y me n t  
 

A .  C o n t r i b u t i o n s  s h a l l  a c c r ue  a n d  b e c o me  p a y a b l e  b y  
e a c h  e mp l o y e r  f o r  e a c h  c a l e n d a r  y e a r  i n  w h i c h  t h e  
e mp l o y e r  i s  s u b j ec t  t o  t h i s  c h a p t e r  w i t h  r e s pe c t  t o  
w a g e s  f o r  e mp l o y me n t .   T h e  c o n t r i b u t i o n s  s h a l l  
b e c o me  d u e  a n d  b e  p a i d  b y  e a c h  e mp l o y e r  t o  t he  
c o m mi s s i o n  f o r  t h e  f u n d  i n  a c c o r da n c e  w i t h  s u c h  
r e g u l a t i on s  a s  t h e  c o m mi s s i o n  p r e s c r i b e s ,  a n d  s h a l l  
n o t  b e  d e d u c t e d ,  i n  w h o l e  o r  i n  p a r t ,  f r o m t h e  w a g e s  
o f  i n d i v i d u a l s  i n  t h e  e mp l o y e r ' s  e mp l o y .  

*           *           *  
C .  A n  e mp l o y e r  ma y  ma k e  v o l u n t a r y  p a y m e n t s  i n  

a d d i t i o n  t o  t h e  c o n t r i b u t io n s  r e q u i r e d  u n d e r  t h i s  
c h a p t e r  t h a t  s h a l l  b e  c r e d i t e d  t o  t h e  e mp l o y e r ' s  
a c c o u n t  i n  a c c o r da n c e  w i t h  c o m mi s s i o n  r e g u l a t i o n .   
T h e  v o l un t a r y  p ay me n t s  sha l l  be  i n c l u d e d  i n  t h e  
e mp l o y e r ' s  a c c o u n t  a s  o f  t h e  e mp l o y e r ' s  mos t  r e c e n t  
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c o mp u t a t i o n  d a t e  i f  t h e y  a r e  ma de  on  o r  be fo r e  t he  
f o l l o w i n g  J a n u a r y  3 1 .   V o l u n t a r y  p a y me n t s  w h e n  
a c c e p t e d  f r o m a n  e mp l o y e r  w i l l  n o t  b e  r e f u n d e d  i n  
w h o l e  o r  i n  p a r t .   [ E mp h a s i s  a d d e d ] .  

 
A l s o  i n fo r ma t i v e  i s  A r i z o n a  R e v i s e d  S t a t u t e s  §  2 3 - 7 3 2 ( B) ,  wh ich  p rov ide s  

i n  p a r t  a s  fo l l o w s :  
 

B .  T h e  d e p a r t me n t  m a y  g i v e  q u a r t e r l y  n o t i f i c a t i o n  t o  
e mp l o y e r s  o f  b e n e f i t s  p a i d  a n d  c h a r g e a b l e  t o  t h e i r  
a c c o u n t s  o r  o f  t h e  s t a t u s  o f  s u c h  a c c ou n t s ,  a n d  s u c h  
no t i f i c a t i on ,  i n  t he  absence  o f  a n  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  f i l e d  w i t h i n  f i f t e e n  d a y s  a f t e r  
ma i l i n g ,  s h a l l  b e c o me  c o n c l u s i v e  a n d  b i n d i n g  u p o n  
t h e  e mp l o y e r  f o r  a l l  p u r p o s e s .   A  r e d e t e r mi n a t i o n  o r  
den i a l  o f  an  app l i c a t i on  by  t he  depa r tme n t  sha l l  
b e c o me  f i n a l  u n l e s s  w i t h i n  f i f t e e n  d a y s  a f t e r  
ma i l i n g  o r  d e l i v e r y  t h e r e o f  a n  a p p e a l  i s  f i l e d  w i t h  
t h e  a p p e a l s  b o a r d .   T h e  r ed e t e r mi n a t i o n s  ma y  b e  
i n t r o d u c e d  i n  a n y  s u b s e q u e n t  a d mi n i s t r a t i v e  o r  
j u d i c i a l  p r o c e e d i ng s  i n v o l v i n g  t h e  de t e r mi n a t i o n  o f  
t h e  r a t e  o f  c o n t r i b u t i o n s  o f  any  emp loye r  fo r  any  
c a l e n d a r  y e a r  …    

 
A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 4 0 4  p r o v i d e s  i n  p e r t i n e n t  

pa r t :  

A .  E x c e p t  a s  o t h e r w i s e  p rov ided  by  s t a tu t e  o r  by  
Depa r tme n t  r egu l a t i on ,  any  paymen t ,  appea l ,  app l i -
c a t i o n ,  r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  r e p o r t ,  
o r  o t h e r  i n fo r ma t i o n  o r  d oc u me n t  s u b mi t t e d  t o  t h e  
D e p a r t me n t  s h a l l  b e  c o ns i d e r e d  r e c e i v e d  b y  a n d  
f i l e d  w i t h  t h e  D e p a r t me n t :  

1 .  I f  t r a n smi t t e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e  o r  i t s  s uc c e s s o r ,  o n  t h e  d a t e  i t  i s  
ma i l e d  a s  s h o w n  b y  t h e  p o s t ma r k ,  o r  i n  t h e  a b -
s e n c e  o f  a  p o s t ma r k  t h e  p os t a g e  me t e r  ma r k ,  
o f  t h e  e nv e l o p e  i n  w h i c h  i t  i s  r e c e i v e d ;  o r  i f  
n o t  p o s t ma r k e d  o r  p o s t a g e  me t e r  m a r k e d  o r  i f  
t h e  ma r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  o n  
t h e  d o c u me n t  a s  t h e  d a t e  o f  c o mpl e t i o n .  

2 .  I f  t r a n s mi t t e d  b y  a n y  me a ns  o the r  t han  t he  
U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  suc c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e c e i v e d  b y  t h e  D e p a r t me n t .  

*           *           *  
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B .  T h e  s u b m i s s i o n  o f  a n y  p a y me n t ,  a p p e a l ,  a p p l i c a t i o n ,  
r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  r e p o r t ,  o r  o t h e r  
i n fo r ma t i o n  o r  d oc u me n t  n o t  w i t h i n  t h e  s p ec i f i e d  
s t a t u t o r y  o r  r e g u l a t o r y  p e r i od  sha l l  be  cons ide r ed  
t i me l y  i f  i t  i s  e s t a b l i s he d  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r t me n t  t h a t  t h e  d e l a y  i n  s u b mi s s i o n  w a s  d u e  t o :  
D e p a r t me n t  e r r o r  o r  mi s i n f o r ma t i o n ,  d e l a y  o r  o t h e r  
a c t i o n  o f  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  
s u c c e s s o r ,  o r  w h e n  t h e  d e l a y  i n  s u b mi s s i o n  w a s  b e -
c a u s e  t h e  i n d i v i d u a l  c h a n g e d  h i s  ma i l i n g  a d d r e s s  a t  
a  t i me  w h e n  t h e r e  w o u l d   h a v e  b e e n  n o  r e a s o n  f o r  
h i m t o  n o t i f y  t h e  De p a r t me n t  o f  t h e  a d d r e s s  c h a n g e .  

1 .  F o r  s u b m i s s i o n  t ha t  i s  n o t  w i t h i n  t he  s t a t u t o r y  
o r  r e g u l a t o r y  p e r i o d  t o  b e  c o n s i d e r e d  t i me l y ,  
t h e  i n t e r e s t e d  p a r t y  mus t  s u b mi t  a  w r i t t e n  e x -
p l a n a t i o n  s e t t i n g  f o r t h  t h e  c i r c u ms t a n c e s  o f  
t h e  d e l a y .  

2 .  T h e  D i r e c t o r  s h a l l  d e s igna t e  pe r sonne l  who  
a r e  t o  de c i d e  w he t h e r  a n  e x t e n s i on  o f  t i m e  
s h a l l  be  g r a n t e d .  

3 .  N o  s u b m i s s i o n  s ha l l  be  c on s i d e r e d  t i me l y  i f  
t h e  d e l a y  i n  f i l i ng  w a s  u n r e a s o n a b le ,  a s  d e -
t e r mi n e d  b y  t h e  D e p a r t me n t  a f t e r  co n s i d e r i ng  
t h e  c i r c ums t a n c e s  i n  t h e  c a se .  

*           *           *  
C .  Any  no t i c e ,  r epo r t  f o rm,  d e t e r mi n a t i o n ,  d e c i s i o n ,  

a s s e s s me n t ,  o r  o t h e r  d o c u me n t  ma i l e d  b y  t h e  
D e p a r t me n t  s h a l l  b e  c o ns i d e r e d  a s  h a v i ng  b e e n  
s e r v e d  on  t h e  a d dr e s s e e  o n  t h e  d a t e  i t  i s  ma i l e d  t o  
t h e  a d d r e s s e e ’ s  l a s t  k n o w n  a d d r e s s  i f  no t  s e rve d  i n  
p e r s o n .  . . .  [ E mp h a s i s  a d d e d ] .  

 
 

T h e  r e c o r d  r e v e a l s  t h a t  t he  E mp l o y e r ’ s  v o l un t a r y  p a yme n t  w a s  s u b mi t t ed  
o n  F e b r u a r y  2 0 ,  2 0 0 8 .   I n  o r d e r  t o  b e  e f f e c t i v e  a s  t h e  r e a s o n  f o r  a  r e d u c t i o n  i n  
r a t e ,  t h e  E mp l o y e r  w a s  r e q u i r e d  t o  s u b mi t  i t s  v o l u n t a r y  p a y me n t  b y  J a n u a r y  3 1 ,  
2 0 0 8 .   T h e  E mp l o y e r  d i d  n o t  s u b mi t  i t s  v o l u n t a r y  p a y me n t  w i t h i n  t h e  t i me  p e r i o d  
a l l o w e d  by  l a w .    

 
T h e  E mp l o y e r  h a s  n o t  a l l e g e d  a n d  e s t ab l i s h e d  a n y  f a c t  w h i c h ,  i f  a c c e p t e d  

a s  t r ue ,  wou ld  i nvoke  t he  p rov i s i ons  o f  Ar i zona  Admi n i s t r a t i ve  Code ,  Sec t i on  
R 6 - 3 - 1 4 0 4 ( B )  a n d  p e r mi t  f i n d i n g  t h e  p a y me n t  w a s  s u b mi t t e d  t i me l y .   
A c c o r d i n g l y ,  t h e  t a x  r a t e  m u s t  r e ma i n  u n c h a n g e d .  
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THE AP P EALS B O ARD AF FIRMS  t h e  R e c o n s i d e r e d  De t e r mi n a t i o n  i s s u e d  
o n  A p r i l  9 ,  2 0 0 8 .  

 
The  DET ERMINATION OF  UNEM PLOYME NT TAX RATE FOR 200 8  

i s s u e d  o n  J a n u a r y  4 ,  2 0 0 8 ,  r e ma i n s  i n  e f f e c t .  
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PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  
_____________________________________________________________________________________ 
 

RIGHT TO FURTHER REVIEW  BY THE APPE AL S BOARD 
 

P u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) ,  t h e  f i n a l  d a t e  fo r  f i l i n g  a  r e q u e s t  fo r  
 
r e v i e w  i s  ____________________________. 
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INSTRUCTIONS FOR FIL I NG A REQUEST  FOR  
REVIEW  OF THE BOARD' S  DECI S I ON  

 
1 .  A  r eques t  f o r  r ev i ew  mus t  b e  f i l e d  i n  w r i t i n g  w i t h i n  30  ca l enda r  days  f rom 

t h e  ma i l i n g  d a t e  o f  t h e  A p p e a l s  B o a r d ' s  d e c i s i o n .   T h e  r e q u e s t  fo r  r e v i e w 
i s  c o n s i de r e d  f i l ed  o n  t h e  d a t e  i t  i s  ma i l e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e ,  a s  s h o w n  b y  t h e  p o s t ma r k ,  t o  a n y  p u b l i c  e mp l o y me n t  o f f i c e  i n  t h e  
U n i t e d  S t a t e s  o r  C a n a d a ,  o r  t o  t he  Appea l s  Boa rd ,  1140  E .  W a s h i n g t o n ,  
B o x  1 4 ,  [ S u i t e  1 0 4] ,  P h o e n i x ,  A r i z o n a  8 5 0 3 4 .   A  w r i t t e n  r e q u e s t  f o r  r e v i e w  
ma y  a l s o  b e  f i l e d  i n  p e r s on  a t  t h e  a b o v e  l oc a t i o ns  o r  t r a n s mi t t e d  b y  a  
me a n s  o t h e r  t h a n  t h e  U n i t ed  S t a t e s  P o s t a l  S e r v i c e .   I f  i t  i s  f i l ed  i n  p e r s o n  
o r  t r a n s m i t t e d  b y  a  me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i ce ,  i t  
w i l l  b e  co n s i d e r ed  f i l e d  o n  t h e  d a t e  i t  i s  r e c e i v e d .   

2 .  P a r t i e s  m a y  b e  r e p r e s e n t e d  i n  t h e  f o l l o w i n g  ma n n e r :  

A n  i n d i v i d u a l  p a r t y  ( e i t h e r  c l a i ma n t  o r  o p p o s i n g  p a r t y )  ma y  r e p r e s e n t  
h i ms e l f  o r  b e  r e p r e s e n t e d  by  a  d u l y  a u tho r i zed  agen t  who  i s  n o t  c h a r g i n g  a  
f e e  f o r  t h e  r e p r e se n t a t i o n ;  a n  e mp l o y e r ,  i n c l u d i n g  a  c o r p o r a t e  e mp l o y e r ,  
ma y  r e p r e s e n t  i t s e l f  t h r o u g h  a n  o f f i c e r  o r  e m p l o y e e ;  o r  a  d u l y  a u t h o r i z e d  
a g e n t  w h o  i s  c h a r g i n g  a  f e e  ma y  r e p r e se n t  a n y  p a r t y ,  p r o v i d i n g  t h a t  a n  
a t t o r n e y  a u t h o r i z ed  t o  p r a c t i ce  l aw  i n  t h e  S t a t e  o f  A r i z o n a  s h a l l  b e  
r e spons ib l e  f o r  and  supe rv i s e  such  agen t .  

3 .  T h e  r e q u e s t  f o r  r e v i e w  m u s t  b e  s ig n e d  b y  t h e  p r o p e r  p a r t y  a n d  mu s t  b e  
a c c o mpa n i e d  b y  a  me m o r a n d u m s t a t i n g  t he  r ea sons  why  t he  appea l s  boa rd ' s  
d e c i s i o n  i s  i n  e r r o r  a n d  c o n t a i n i n g  app rop r i a t e  c i t a t i ons  o f  t he  r eco rd ,  
r u l e s  and  o the r  au tho r i t y .   Upon  mo t ion ,  and  fo r  good  cause ,  t he  Appea l s  
B o a r d  m a y  e x t e nd  t h e  t i me  f o r  f i l i n g  a  r e q u e s t  f o r  r e v i e w .   T h e  t i m e l y  
f i l i n g  o f  s u c h  r e q u e s t  f o r  r e v i e w  i s  a  p r e r e q u i s i t e  t o  a n y  f u r t h e r  a p p e a l .   I f  
y o u  h a v e  a n y  q u e s t i o n s  a bo u t  f i l i n g  a  w r i t t e n  r e q u e s t  f o r  r e v i e w ,  c a l l  t h e  
A p p e a l s  B o a r d  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  

_____________________________________________________________________________________ 

A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  o n  
t o :  
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E mp l o y e r  D e p a r t me n t  
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D E C I S I O N 
REVERS ED  

 
 

THE EM PLOYER  p e t i t i o n e d  o n  A p r i l  7 ,  2 0 0 5 ,  f o r  a  h e a r i n g  f r o m t h e  
R e c o n s i d e r e d  D e t e r mi n a t i o n  i s s u e d  on  March  11 ,  2005 ,  wh ich  a f f i rmed  t he  
D e t e r mi n a t i o n  o f  L i a b i l i t y  fo r  E mp l o y me n t  o r  Wa g e s  i s s u e d  b y  t h e  D e p a r t me n t  
on  Ju ly  24 ,  2003 .   The  Recons ide r ed  De t e rmina t i on  he ld  i n  pa r t  t ha t :  

…  t h e  s e r v i c e s  p e r f o r me d  b y  t he  w o r k e r s  a s  b e ha v i o r a l  
h e a l t h c a r e  w o r k e r s  c o n s t i t u t e  e mp l o y me n t  e f f e c t i v e  J u l y  2 2 ,  
2 0 0 1 ,  a n d  a l l  f o r ms  o f  r e mu n e r a t i o n  p a i d  t o  t h e s e  i n d i v i d u a l s  
c o n s t i t u t e  w a g e s .   T h e  D e t e r mi n a t i o n  i n c l u de s  t h e  i n d iv i d u a l s  
a n d  a mo u n t s  s h o w n  o n  t h e  R e p o r t  o f  Wa g e s  P a i d  E a c h  
E mp l o y e e  f o r m ( U C - 0 2 0 - A )  f o r  q u a r t e r s  e n d i n g ,  S e p t e m b e r  
3 0 ,  2 0 0 1  t h r o u g h  D e c e mb e r  3 1 ,  2 0 0 2 .   T h e r e f o r e ,  t h e  J u l y  2 4 ,  
2 0 0 3  D e t e r mi n a t i o n  t o  D T G  w a s  p r o p e r l y  i s s u e d .  

 
The  appea l  hav ing  been  t ime ly  f i l ed ,  t he  Appea l s  Boa rd  ha s  j u r i sd i c t i on  i n  

t h i s  ma t t e r  p u r s u a n t  t o  A . R . S .  §  2 3 - 7 2 4 ( B ) .   We  r e f e r  t o  t h e  n o n - e mp l o y i n g  
b u s i n e s s  e n t i t y  a s  t h e  “ C o r po r a t i o n ” .  

 
A n  i n - p e r s o n  h e a r i n g  w a s  h e l d  be fo re  ROBE RT T .  NAL L,  an  

A d mi n i s t r a t i v e  L a w  J u d g e ,  a t  1 1 4 0  E .  W a s h i n g t o n  S t r e e t ,  [ S u i t e  1 0 4 ] ,  i n  
P h o e n i x ,  A r i z o n a ,  o n  T u e s d a y ,  O c t o b e r  2 3 ,  2 0 0 7 .   

Appea l s  Boa rd  No .  T -1038797 -001 -B  -  Page  1  



A l l  p a r t i e s  w e r e  g i v e n  a n  oppo r tun i t y  t o  p r e sen t  ev idence  on  t he  fo l l owing  
i s s u e s :  
 

1 .  W h e t h e r  t h e  e mp l o y i n g  u n i t  i s  l i a b l e  f o r  A r i z o n a  
U n e mp l o y me n t  I n s u r a n c e  t a x e s  p u r s u a n t  t o  A . R . S .  §  
2 3 - 6 1 3 ,  a n d  t h e  N o t i c e s  o f  A s s e s s me n t .  

2 .  W h e t h e r  s e r v i c e s  p e r f o r me d  b y  t h e  i n d i v i d u a l s  
c o n s t i t u t e d  “ e mp l o y me n t ” ,  a s  d e f i n e d  i n  A . R . S .  §  
2 3 - 6 1 5 ,  a n d  a r e  n o t  “ e x e mp t ”  o r  e x c l u d e d  f r o m  c o v -
e r a g e  u n d e r  A . R . S .  § §  2 3 - 6 1 3 . 0 1 ,  2 3 - 6 1 5 ,  o r  2 3 - 6 1 7 .  

3 .  W h e t h e r  r e mu n e r a t i o n  p a i d  t o  t h e  i n d i v i d u a l  f o r  
s u c h  s e rv i c e s  c on s t i t u t e s  “ w a g e s ” ,  a s  d e f i n e d  i n   
A .R .S .  §  23 -622 ,  wh ich  mus t  b e  r e p o r t e d  a n d  o n  
w h i c h  S t a t e  t a x e s  f o r  U n e m p l o y me n t  I n s u r a n c e  a r e  
r equ i r ed  t o  be  pa id .  

 
The  fo l l owing  pe r sons  appea red  a t  t he  he a r i n g :   f o u r  C o r p o r a t i o n  w i t n e s s e s  

w h o  t e s t i f i e d ,  t h r e e  a t t o r n e y s  a s  t he  E mp l o y e r ’ s  c o u n s e l ,  t w o  D e p a r t me n t  
w i tne s se s  who  d id  no t  t e s t i f y  (T r .  p p .  1 5 3 ,  1 5 4 ) ,  a n d  t h e  As s i s t a n t  A t t o r n e y  
G e n e r a l  a s  t h e  D e p a r t me n t ’ s  c o u n s e l .   A t  t h e  h e a r i n g ,  B o a r d  E x h i b i t s  1  t h r o u g h  
4 0  a n d  1 0 1  t h r o u g h  1 2 0  w e r e  a d mi t t e d  i n t o  t he  r e c o r d  a s  e v i d e n c e .  

 
The  APP EALS B OAR D FI NDS the  fo l l owi n g  f a c t s  p e r t i ne n t  t o  t h e  i s s ue s  

h e r e  u n d e r  c o n s i d e r a t i o n :  
 

1 .  T h e  C o r p o r a t i o n  i n v o l v e d  i n  t h i s  c a s e  w a s  i n c o r p o r a t e d  a s  a n  
A r i z o n a  C o r p o r a t i o n  o n  M a y  2 5 ,  2 0 0 1 .   T h e  C o r p o r a t i o n  a c t e d  
a s  a  r e f e r r a l  agency  by  s end ing  behav io r a l  hea l t hca r e  
p r o f e s s i o n a l s ,  w h e n  r e q u e s t e d ,  t o  v a r i o u s  e n t i t i e s  a n d  a g e n c i e s  
n a t i o n w i d e .   ( T r .  p p .  8 2 ,  8 3 ,  8 9 - 9 8 ,  1 2 1 ,  1 7 8 ;  S t i p .  4 ;  B d .  E x h .  
1 ) .  

2 .  T h e  C o r p o r a t i o n  h a s  c e r t a i n  e mp loyees  who  pe r fo rm  sa l e s  and  
ma rke t i ng  func t i ons .   The  behav i o ra l  h e a l t hc a r e  s e r v i c e s  t h a t  
a r e  t h e  su b j e c t  o f  t h i s  c a se  w e r e  p e r f o r me d  b y  o t h e r  i n d i v i d u a l s  
w h o  p o s s e s s  p r o p e r  c r e d e n t i a l s .  ( T r .  p p .  7 7 - 8 5 ,  9 9 ,  1 1 4 - 1 1 6 ,  
1 7 6 - 1 7 8 ,  1 8 9 ,  1 9 7 ,  2 0 5 ,  2 0 6 ) .  

3 .  T h e  e n t i t i e s  a n d  a g e n c i e s  w h o  r eques t ed  behav io r a l  hea l t hca r e  
p r o f e s s i on a l  s e r v i c e s  s p e c i f i e d  t h e  t a s k s ,  l oc a t i o n ,  s c h e d u l e ,  
and  r a t e  o f  pay .   The  Employe r  w o u l d  r e c e i v e  a n  o v e r h e a d  
ma r k - u p ,  a d d e d  i n t o  t h e  c o n t r a c t .   ( T r .  p p .  9 8 - 1 0 0 ,  1 0 3 - 1 0 9 ,  
1 7 9 ,  1 8 3 ;  E x h .  1 0 6 ) .  

4 .  T h e  C o r p o r a t i o n  op e r a t e s  i n  s i mi l a r  f a s h i o n  t o  1 2  o t he r  r e l a t e d  
c o r p o r a t i o n s  w h i c h  a r e  i n c o r p o r a t e d  i n  o t h e r  s t a t e s ,  i n c l u d i n g  
Pennsy lvan i a .   The  ope ra t i on  o f  t h e  C o r p o r a t i o n  i n  A r i z o n a  i s  
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o f  t h e  s a me  f u n d a me n t a l  n a t u r e  a s  t he  ope ra t i on  o f  t h e  r e l a t e d  
P e n n s y l v a n i a  c o r p o r a t i o n  n a me d  i n  a n  I n t e r n a l  R e v e n u e  S e r v i ce  
( I R S )  l e t t e r .   T h e  s a me  o w n e r s  a n d  c o r p o r a t e  o f f i c e r s  o p e r a t e  
t he  Ar i zona  Corpo ra t i on  and  t he  o the r  co rpo ra t i ons ,  u s ing  
p r e c i s e l y  t h e  s a me  b u s i n e s s  mo d e l  a n d  f o l l o w i n g  t h e  s a me  
p r a c t i c e s  a n d  p r o c e d u r e s .  ( T r .  p p .  4 2 - 4 4 ,  8 1 - 8 3 ,  9 6 - 9 8 ,  1 9 3 ;  
S t i p .  2 ) .  

5 .  T h e  C o r p o r a t i o n ,  a n d  t h e  r e l a t e d  c o r p o r a t i o n s ,  c on s i s t e n t l y  
h a v e  t r e a t e d  t h e  b e h a v i o r a l  h e a l t h c a r e  p r o f e s s i ona l s  a s  
i n d e p e n d e n t  c o n t r a c t o r s  f o r  t a x a t i on  pu rpose s .   The  behav io r a l  
h e a l t hc a r e  p r o f e s s i o n a l s  w e r e  n e ve r  l i s t e d  a s  e mp l o y e e s  i n  
r epo r t s  t o  t he  f ede ra l  gove rnme n t ’ s  IRS ,  and  a l l  s t a t e  t ax ing  
a g e n c i e s .   T h e  C o r p o r a t i o n  i s s u e d  1 0 9 9  r e p o r t s  t o  a l l  o f  t h e  
b e h a v i o r a l  h e a l t h c a r e  p r o fe s s iona l s  (T r .  pp .  96 ,  97 ,  189 )  

6 .  T h e  C o r p o r a t i o n  a n d  t h e  r e l a t e d  b us i n e s s e s  en t e r e d  i n t o  w r i t t e n  
a g r e e me n t s  w i t h  e a c h  p r o s p e c t i v e  b e h a v i o r a l  he a l t hc a r e  
p r o f e s s i o n a l ,  w h i c h  s p e c i f i e d  t ha t  t h e  r e l a t i o n s h i p  w a s  n o t  a n  
e mp l o y m e n t  r e l a t i o n s h i p .  (T r .  pp .  82 ,  83 ,  92 ,  112 -114 ;  Bd .  
Exhs .  5 ,  11 ,  102A) .  

7 .  T h e  I R S  h a s  c o n c l u d e d  t h a t  t h e  t r ea t me n t  o f  be h a v i o ra l  
h e a l t hc a r e  p r o f e s s i o n a l s  a s  i n d e p e n d e n t  c o n t r a c t o r s ,  b y  t h e  
Corpo ra t i on ’ s  r e l a t ed  co rpo ra t ion  i n  Pennsy lvan i a ,  i s  co r r ec t  
f o r  f ede r a l  t ax  pu rpose s .   The  f e d e r a l  t a x  t r e a t me n t  i s  e mb o d i e d  
i n  a  l e t t e r ,  w h i ch  fo l l o w e d  a  t a x  a u d i t ,  t h a t  t h e  IRS  w o u l d  
r e q u i r e  “ n o  c h a ng e ”  i n  t h e  p r ac t i c e s  o f  t he  Pennsy lvan i a  
c o r p o r a t i o n .   T h e  I R S  l e t t e r  i s sued  i n  2001  was  e f f ec t i ve  fo r  
t a x  y e a r  1 9 9 8  a n d  r e ma i ne d  u n a me n d e d  f o r  a l l  t a x  y e a r s  
t h e r e a f t e r  ( T r .  p p .  4 2 ,  4 5 - 4 9 ,  8 6 ,  9 6 ;  E x h .  1 0 1 ) .  

8 .  T h e  “ n o  c h a n g e ”  l e t t e r  fo l l o w i n g  a n  a u d i t  i s  a  c u s t o ma r y  
me thod  u sed  by  t he  IRS  to  exp re s s  a  conc lu s ion  t ha t  t he  
o r g a n i z a t i o n  r e c e i v i n g  t h e  l e t t e r  qua l i f i ed  fo r  p ro t ec t i on  unde r  
S e c t i o n  5 3 0  o f  t h e  R e v e n u e  A c t  o f  1 9 7 8 .   T h e  I R S  d i d  n o t  i s s u e  
a n  “ S S - 8 ”  r u l i n g ,  w h i c h  t y p i c a l l y  w o u l d  b e  a p p l i c a b l e  t o  me r e l y  
o n e  i n d i v i d u a l .   ( B d .  E x h .  9 ) .  

9 .  C e r t a i n  h e a l t hc a r e  p r o f e s s i o n a l s ,  w h o  r e c e i ve d  w o r k  
o p p o r t u n i t i e s ,  h a d  o r  o p e r a t e d  t h e i r  o w n  b u s i n e s s  i n t e r e s t s  
a p a r t  f r o m  t h e i r  r e l a t i o n s h i p  w i t h  t h e  C o r p o r a t i o n  ( Tr .  p p .  1 3 6 -
142 ,  157 ,  160 ,  168m 172 ;  Exh .  103 ) .  

 
We conc lude  t ha t  t he  ru l i ng  by  t he  IRS  w a s  a p p l i c a b l e  t o  a l l  o f  t h e  me n t a l  

a n d  b e h a v i o r a l  h e a l t h c a r e  p r o f e s s i o n a l s  r e g i s t e r e d  o n  t h e  C o r p o r a t i o n ’ s  d a t a b a s e ,  
b e c a u s e  t h e  o p e r a t i o n  o f  t h e  C o r p o r a t i o n  i n  A r i z o n a  i s  o f  t h e  s a me  f u n d a me n t a l  
n a t u r e  a s  t h e  o p e ra t i o n  o f  t h e  r e l a t ed  P e nnsy lvan i a  co rpo ra t i on  name d  i n  t he  IRS  
l e t t e r .   
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A l t h o u g h  t h e  a p p l i c a b l e  l a w  p r o v i d e s  e xc e p t i o n s  t o  e m p l o y me n t  s t a t u s  f o r  
c e r t a i n  i n d u s t r i e s ,  n o  p r o v i s i o n  e x i s t s  t o  e x c l u d e  b e h a v i o r a l  h e a l t h c a r e  w o r k e r s ,  
a s  a  g roup  (T r .  pp .  39 ,  72 ,  73 ) .  

A r i z o n a  R e v i s e d  S t a t u t e s  §  23 -615  de f i ne s  “ emp loymen t”  a s  f o l l ows :  
 

“ E mp l o y me n t ”  m e a n s  a n y  s e r v i ce  o f  wha t eve r  na tu r e  
p e r f o r me d  b y  a n  e m p l o y e e  f o r  t h e  p e r s o n  e mp l o y i n g  h i m ,  
i n c l u d i n g  s e r v i ce  i n  i n t e r s t a t e  c o m me r c e ,  a n d  i n c l u d e s :  

1 .  An  i nd iv idua l ' s  en t i r e  s e rv i ce  pe r fo rme d  w i th in  o r  
bo th  w i th in  and  w i th o u t  t h i s  s t a t e  …   

*           *           *  
7 .  A n  i n d i v i d u a l ' s  s e r v i c e  w h e r e v e r  p e r f o r me d  w i t h i n  

t h e  U n i t e d  S t a t e s  o r  C a n a d a  i f :  

( a )  T h e  s e r v i c e  i s  n o t  c o v e r e d  u n d e r  t h e  
u n e mpl o y me n t  c o m p e n s a t i o n  l a w  o f  a n y  o t h e r  
s t a t e  o r  Ca n a d a ,  a n d  

( b )  T h e  p l a c e  f r o m w h i c h  t he  s e r v i c e  i s  d i r ec t e d  
o r  c o n t r o l l e d  i s  i n  t h i s  s t a t e .  

8 .  N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n s  o f  t h i s  
c h a p t e r ,  s e r v i ce  w i t h  r e spe c t  t o  w h i c h  a  t a x  i s  
r e q u i r e d  t o  b e  p a i d  u n d e r  any  f ede ra l  l aw  impos ing  
a  t a x  a g a i n s t  wh i c h  c r e d i t  ma y  b e  t a k e n  f o r  
c o n t r i b u t i o n s  r e q u i r e d  t o  b e  p a i d  i n t o  a  s t a t e  
u n e mp l o y me n t  fu n d  o r  w h i ch  a s  a  c on d i t i o n  fo r  fu l l  
t a x  c r e d i t  a g a i ns t  t h e  t a x  i mp o s e d  b y  t h e  f e d e r a l  
u n e mpl o y me n t  t a x  a c t  i s  r e q u i r e d  t o  b e  c o v e r e d  
unde r  t h i s  chap t e r .   

A r i z o n a  R e v i s e d  S t a t u t e s  §  2 3 - 6 1 3 . 0 1 ( A )  p r o v i d e s  i n  p a r t  a s  f o l l o w s  ( Ex h .  
112 ) :  
 

E mp l o y e e ;  d e f i n i t i o n ;  e x e m p t  e mp l o y me n t  

A .  “ E mp l o y e e ”  me a n s  a n y  i n d i v i d u a l  w h o  p e r f o r ms  
s e r v i c e s  f o r  a n  e m p l o y i n g  u n i t  a n d  w h o  i s  s u b j e c t  t o  
t h e  d i r e c t i o n ,  r u l e  o r  c o n t r o l  o f  t h e  e mp l o y i n g  u n i t  
a s  t o  b o t h  t h e  me t h o d  o f  p e r f o r mi n g  o r  e x e c u t i n g  
t h e  s e r v i c e s  a n d  t h e  r e su l t  t o  be  e f f e c t e d  o r  
a c c o mpl i s h e d ,  e x c e p t  e mp l o y e e  does  no t  i nc lude :  

1 .  A n  i n d i v i d u a l  w h o  p e r f o r ms  s e r v i c e s  a s  a n  
i n d e p e n d e n t  c o n t r a c t o r ,  b u s i n e s s  p e r s o n ,  a g e n t  
o r  c o n s u l t a n t ,  o r  i n  a  c a p a c i t y  c ha r a c t e r i s t i c  
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o f  a n  i n d e p e n d e n t  p r o fe s s i o n ,  t r a d e ,  s k i l l  o r  
occupa t i on .  

2 .  An  i nd iv idua l  sub j ec t  t o  t he  d i r ec t i on ,  r u l e ,  
c o n t r o l  o r  s u b j e c t  t o  t he  r i g h t  o f  d i r e c t i o n ,  
r u l e  o r  c o n t r o l  o f  a n  e mp l o y i n g  u n i t  s o l e l y  
b e c a u s e  o f  a  p r o v i s i o n  o f  l a w  r e gu l a t i n g  t h e  
o r g a n i z a t i o n ,  t r a d e  o r  b u s i n e s s  o f  t h e  
e mp l o y i n g  u n i t .  

3 .  A n  i n d i v i d u a l  o r  c l a s s  o f  i nd iv idua l s  t ha t  t he  
f e d e r a l  g o v e r n me n t  h a s  d e c i d e d  n o t  t o  a n d  
d o e s  n o t  t r e a t  a s  a n  e mp l o y e e  o r  e mp l o y e e s  f o r  
f e d e r a l  u n e mpl o y me n t  t a x  p u r p o s e s .  …  
[ E mp h a s i s  a d d e d ] .    

A r i z o n a  R e v i s e d  S t a t u t e s  §  2 3 - 6 1 4  i nc ludes  de f i n i t i ons  o f  “Employ ing  
u n i t ”  a s  fo l l o w s :  

 
E mp l o y i n g  u n i t ;  t em p o r a r y  s e r v i ce s  e mp l o y e r ;   
p r o fe s s i ona l  e mp l o y e r  o r g a n i z a t i o n ;  de f i n i t i o ns  

 
A .  " E mpl o y i n g  u n i t "  me a n s  a n  i n d i v i d u a l  o r  t y p e  o f  

o r g a n i z a t i o n ,  i n c l u d i n g  a  p a r t ne r sh ip ,  a s soc i a t i on ,  
t r u s t ,  e s t a t e ,  j o in t - s t ock  comp any ,  i n su rance  
c o mpa n y  o r  c o r p o r a t i o n ,  w h e t h e r  d o me s t i c  o r  
f o r e i g n ,  o r  t h e  r e c e i v e r ,  t r u s t e e  i n  b a n k r u p t c y ,  
t r u s t e e  o r  s u c c e s s o r  o f  an y  o f  t h e  f o r e g o i n g ,  o r  t h e  
l e g a l  r e p r e s e n t a t i v e  o f  a  d e c e a se d  p e r s o n ,  w h i c h  
ha s ,  o r  subsequen t  t o  J anua ry  1 ,  1936  had ,  one  o r  
m o r e  i n d i v i d u a l s  p e r f o r mi n g  s e r v i ce s  fo r  i t  w i t h i n  
t h i s  s t a t e .   E f f e c t i v e  J a n u a r y  1 ,  1 9 6 2 ,  " e mp l o y i n g  
u n i t "  s ha l l  i nc l ude  a n y  f e d e r a l  i n s t r u me n t a l i t y  
w h i c h  i s  n e i t h e r  w h o l l y  n o r  p a r t i a l l y  o w n e d  b y  t h e  
U n i t e d  S t a t e s  a n d  w h i c h  h a s  o n e  o r  m o r e  i n d i v i d u a l s  
p e r fo r mi n g  s e r v i ce s  fo r  i t  w i t h i n  t h i s  s t a t e .  

*           *           *  
D.     A  p ro f e s s iona l  emp loye r  o r g a n i z a t i o n  o r  a  t e mp o r a r y  

s e r v i c e s  e mp l o y e r  t h a t  c o n t r ac t s  t o  supp ly  a  worke r  
t o  p e r fo rm  s e r v i ce s  fo r  a  c u s t o me r  o r  c l i e n t  i s  t h e  
e mp l o y e r  o f  t h e  wo r k e r  w h o  p e r f o r ms  t h e  s e r v i c e s .   
A  c u s t ome r  o r  c l i e n t  who  con t r ac t s  w i th  an  
i n d i v i d u a l  o r  e n t i t y  t ha t  i s  no t  a  p ro f e s s iona l  
e mp l o y e r  o r g a n i z a t i o n  o r  a  t e mp o r a r y  s e r v i c e s  
e mp l o y e r  t o  e n g a g e  a  w o r k e r  t o  p e r f o r m s e r v i c e s  i s  
t h e  e mp l o y e r  o f  t h e  w o r k e r  w h o  p e r f o r ms  t h e  
s e r v i c e s .   E x c e p t  a s  p r o v i d ed  i n  s u b se c t i o n  F  o f  t h i s  
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s e c t i o n ,  a n  i n d i v i d u a l  o r  e n t i t y  t h a t  i s  n o t  a  
p r o f e s s i o n a l  e mp l o y e r  o r g a n i z a t i o n  o r  a  t e m p o r a r y  
s e r v i c e s  e mp l o y e r ,  t h a t  c o n t r a c t s  t o  s u p p l y  a  w o r k e r  
t o  p e r fo r m s e r v i c es  t o  a  c us tomer  o r  c l i en t  and  t ha t  
p a y s  r e m u n e r a t i o n  t o  t h e  w o r k e r  a c t s  a s  t h e  a g e n t  o f  
t h e  e m p l o y e r  f o r  p u r p o s e s  o f  p a y m e n t  o f  
r e mu n e r a t i o n .   

*           *           *  
 
A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 7 2 3  p r o v i d e s  i n  p e r t i n e n t  

pa r t :  
 

A .  “ E mp l o y e e ”  me a n s  a n y  i n d i v i d u a l  w h o  p e r f o r ms  
s e r v i c e s  f o r  a n  e m p l o y i n g  u n i t ,  a n d  w h o  i s  s u b j e c t  
t o  t h e  d i r e c t i o n ,  r u l e  o r  c o n t r o l  o f  t h e  e mp l o y i n g  
u n i t  a s  t o  b o t h  t h e  me t h o d  o f  p e r f o r m i n g  o r  
e x e c u t i n g  t h e  s e r v i c e s  a n d  t h e  r e s u l t  t o  be  a f f e c t e d  
o r  a ccompl i shed .   Wh e t h e r  a n  i n d i v i d u a l  i s  a n  
e mp l o y e e  u n d e r  t h i s  d e f i n i t i o n  s h a l l  b e  d e t e r mi n e d  
b y  t h e  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e .  

1 .   “Con t ro l ”  a s  u sed  i n  A .R .S .  §  23 -613 .01 ,  
i n c l u d es  t h e  r i g h t  t o  c o n t r o l  a s  w e l l  a s  c o n t r o l  
i n  f a c t .  

2 .   “ M e t h o d ”  i s  d e f i n e d  a s  t h e  w a y ,  p r o c e d u r e  o r  
p r o c e s s  fo r  d o i n g  s o me t h i n g ;  t h e  me a n s  u s e d  
i n  a t t a i n i n g  a  r e s u l t  a s  d i s t i n g u i s h e d  f r o m t h e  
r e su l t  i t s e l f .  

B .  “ E mp l o y e e ”  a s  d e f i n e d  i n  s u b s e c t i o n  ( A )  d o e s  n o t  
i nc lude :  

1 .  A n  i n d i v i d u a l  w h o  p e r f o r ms  s e r v i c e s  f o r  a n  
e mp l o y i n g  u n i t  i n  a  c a p a c i t y  a s  a n  i n d e p e n d e n t  
con t r ac to r ,  i ndependen t  bus ine s s  pe r son ,  
i n d e p e n d e n t  a g e n t ,  o r  i n d e p e n d e n t  c o n s u l t a n t ,  
o r  i n  a  c a p a c i t y  c h a ra c t e r i s t i c  o f  a n  
i ndependen t  p ro f e s s ion ,  t r ade ,  sk i l l  o r  
occupa t i on .   T h e  e x i s t e n c e  o f  i n d e p e n d e n c e  
s h a l l  b e  d e t e r mi n e d  b y  t h e  p r e p o n d e r a n c e  o f  
t h e  e v i de n c e .  

*           *           *  
C .  T h e  f o l l o w i n g  s e r v i c e s  a r e  e x e m p t  e mp l o y me n t  

unde r  t h i s  Chap t e r ,  un l e s s  t h e r e  i s  e v i d e n c e  o f  
d i r e c t i o n ,  r u l e  o r  c o n t r o l  s u f f i c i e n t  t o  s a t i s fy  t h e  
d e f i n i t i on  o f  a n  e mp l o y e e  u n d e r  su b s e c t i o n  ( A )  o f  
t h i s  S e c t i o n ,  w h i c h  i s  d i s t i n c t  f r o m  a n y  e v i d e n c e  o f  

Appea l s  Boa rd  No .  T -1038797 -001 -B  -  Page  6  



d i r e c t i o n ,  r u l e  o r  c o n t r o l  r e l a t e d  t o  o r  a s s o c i a t e d  
w i t h  e s t ab l i s h i ng  t h e  n a t u re  o r  c i r c ums t a n c e s  o f  t h e  
s e r v i ce s  c o n s i d e red  p u r s u a n t  t o  t h i s  su b s e c t i o n :  

1 .  S e r v i c e s  b y  a n  i n d i v i d u a l  f o r  a n  e m p l o y i n g  
un i t  wh ich  a r e  no t  a  pa r t  o r  p roce s s  o f  t he  
o r g a n i z a t i o n ,  t r a d e  o r  b u s i n e s s  o f  t h e  
e mp l o y i n g  u n i t ,  a n d  t h e  i nd i v i dua l  i s  no t  
t r e a t e d  b y  t h e  e m p l o y i n g  u n i t  i n  a  ma n n e r  
g e n e r a l l y  c h a r a c t e r i s t i c  o f  t h e  t r e a t me n t  o f  
e mp l o y e e s .  

a .  S e r v i c e s  b y  a n  i n d i v i d u a l  no t  t r e a t e d  b y  
t h e  e mp l o y i n g  u n i t  i n  a  ma n n e r  g e n e r a l l y  
c h a r a c t e r i s t i c  o f  t h e  t r e a t me n t  o f  
emp loyees  me a ns  t he  i nd iv idua l  
p e r f o r mi n g  t h e  s e r v i c e s  i s  no t  t r e a t ed  by  
t h e  e mp l o y i n g  u n i t  i n  s u bs t a n t i a l l y  t h e  
s a me  m a n n e r  a s  e mp l o y e e s  o f  t h a t  
e mp l o y i n g  u n i t .  

b .  T h e  w o r d s  " p a r t "  and  "p roces s "  a r e  no t  
synonymous .   I f  t he  i nd iv idua l  pe r fo rms  
s e r v i c e s  w h i c h  a r e  e i t he r  a  p a r t  o f  o r  
p r o c e s s  i n  t h e  o r g a n i z a t i o n ,  t r a d e  o r  
b u s i n e s s ,  t h e  c o n d i t i ons  o f  t h i s  
p a r a g r a ph  a r e  n o t  me t  a n d  t h e  s e r v i c e s  
c a n n o t  b e  e x e mp t  u n d e r  t h i s  p a r a g r a p h .   
" P r o c e s s"  r e f e r s  t o  t h o s e  s e r v i c e s  w h i c h  
a r e  d i r e c t l y  r e s p ons i b l e  f o r  c a r r y i ng  o u t  
t h e  f u n d a me n t a l  p u r p o s e  o r  p u r p o s e s  f o r  
wh ich  t he  o rgan i za t i on ,  t r ade  o r  bus ine s s  
e x i s t s ;  e . g . ,  p a i n t i n g  a n d  r e p a i r i n g  
a u t o mo b i l e  b o d i e s  i n  a n  a u t o mo b i l e  b o d y  
pa in t  and  r epa i r  shop .   "Pa r t "  r e f e r s  t o  
any  o the r  s e rv i ce s  wh ich  a r e  e s s en t i a l  t o  
t h e  o p e r a t i o n  o r  ma i n t e n a n c e  o f  t h e  
o r g a n i z a t i o n ,  t r a d e  o r  b u s i n e s s ;  e . g . ,  
r o u t i n e  c l e a n i n g  o f  p r e mi s e s  a n d  
ma i n t e n a n c e  o f  t o o l s ,  e q u i p me n t  a n d  
b u i l d i n g .   I n  a d d i t i o n  t o  s e r v i ce s  w h i c h  
a r e  a  p a r t  o f  o r  p r o c e s s  i n  t h e  
o rgan i za t i on ,  t r ade  o r  bus ine s s ,  t he r e  a r e  
t h o s e  s e r v i c e s  w h i c h  a r e  f o r  t h e  p u r po s e s  
o f  t h e  o r g a n i z a t i o n ,  t r a de  o r  b u s i ne s s  b u t  
a r e  me r e l y  a n c i l l a r y  o r  i n c i d e n t a l  a n d  
a r e  n o t  e s s e n t i a l  o r  n e ces s a r y  t o  t h e  
c o n d u c t  o f  t h e  o r g a n i z a t i o n ,  t r a d e  o r  
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b u s i n e s s ;  e . g . ,  l a n d s c a p i n g  a r e a  a r o u n d  
t h e  a u t o m o b i l e  b o d y  p a i n t  a n d  r e p a i r  
shop .   [Emphas i s  added ] .  

 
A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t io n  R 6 - 3 - 1 7 2 3 ( D ) ( 2 )  i d e n t i f i e s  c o m m o n  

i n d i c i a  o f  c o n t r o l  o v e r  t h e  me t h o d  o f  p e r f o r m i n g  o r  e x e c u t i n g  s e r v i c e s  t h a t  ma y  
c r e a t e  a n  e mp l o y me n t  r e l a t i o n s h i p .   Ad d i t i o n a l  f a c t o r s  t o  b e  c o n s i d e r e d  i n  
d e t e r mi n i n g  w h e t h e r  a n  i n d i v i d u a l  m a y  b e  a n  i n d e p e n d e n t  c o n t r a c t o r  r a t h e r  t h a n  
a n  e mp l o y e e  a r e  e n u me r a t e d  i n  A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 -
1 7 2 3 ( E ) .   T e s t i mo n y  w a s  p r e s e n t e d ,  h o w e v e r ,  t h a t  i n  l i g h t  o f  t h e  “ S e c t i o n  5 3 0 ”  
i mp a c t  i n  t h i s  c a s e ,  a n a l y s i s  u n d e r  t h e se  “ C o m m o n  L a w ”  t e s t s  i s  n e i t h e r  p r o p e r  
n o r  n e c e s s a r y  ( T r .  p p .  3 7 ,  3 8 ,  4 1 ) .  

 
T h e  A r i z o n a  C o u r t  o f  A p p e a l s ,  i n  t h e  c a s e  o f  A r i z o n a  D e p a r t m e n t  o f  

E c o n o m i c  S e c u r i t y  v .  L i t t l e ,  24  Ar i z .  App  480 ,  539  P .2d  954  (1975 ) ,  made  i t  
c l e a r  t h a t  a l l  s e c t i o n s  o f  t h e  E mp l o y men t  S e c u r i t y  L a w s h o u l d  b e  g i v e n  t h e  l o n g -
e s t a b l i s he d  l i b e r a l  c o n s t r uc t i o n  i n  a n  e f f o r t  t o  i n c l u d e  a s  ma n y  t y p e s  o f  
e mp l o y m e n t  r e l a t i o n s h i p s  a s  p os s i b l e ,  w h e n  t h e  C o u r t  h e l d :  
 

T h e  d e c l a r a t i o n  o f  p o l i c y  i n  t h e  A c t  i t s e l f  i s  t h e  a c h i e ve -
me n t  o f  s o c i a l  s e c u r i t y  by  encou rag ing  emp loye r s  t o  
p r o v i d e  m o r e  s t a b l e  e mp l o y me n t  a n d  b y  t h e  s y s t e ma t i c  
a c c u mul a t i o n  o f  f u n d s  d u r i n g  p e r i ods  o f  e mp l o y me n t  t o  
p r o v i d e  b e n e f i t s  f o r  p e r i o d s  o f  u n e mp l o y me n t  [ S e e  A . R . S .  
§  23 -601 ] .  

 
T h i s  v i ew  w a s  r e i t e r a t e d  b y  t h e  A r i z o n a  Co u r t  o f  A p p e a l s  i n  t h e  c a s e  o f  

W a r e h o u s e  I n d e m n i t y  C o r p o r a t i o n  v .  A r i zona  Depar tmen t  o f  Economic  Secur i t y ,  
128  Ar i z .  504 ,  627  P .2d  235  (App .  1981 ) ,  whe re  t he  Cour t  r u l ed :  
 

T h e  A r i z o n a  S u p r e me  C o u r t  h as  no t ed ,  howeve r ,  t ha t  t he  
A r i z o n a  E mp l o y m e n t  S e c u r i t y  A c t  i s  r e me d i a l  l e g i s l a t i o n .   
A l l  s ec t i ons ,  i nc lud ing  t he  t ax ing  s ec t i on ,  shou ld  be  g iven  
a  l i b e r a l  i n t e r p r e t a t i o n  . . .  [ E mp h a s i s  a d d e d ] .  

 
T h e  D e p a r t me n t  h a s  t h e  b u r d e n  o f  p r o o f .   I n  t h i s  c a s e ,  t h e  D e p a r t me n t  

p r e s e n t e d  n o  t e s t i m o n y  t o  r e b u t  t h e  c r e d i b l e  t e s t i mo n y  o f  t h e  C o r p o r a t i o n ’ s  
w i tne s se s  t ha t  t he  behav io r a l  hea l t hca r e  p r o f e s s i o n a l s  w e r e  i n  t h e  s a me  c l a s s  o f  
i n d i v i d u a l s  t h a t  t h e  I R S  d i d  n o t  t r e a t  a s  e mp l o y e e s  p u r s u a n t  t o  S e c t i o n  5 3 0  o f  
t he  Revenue  Ac t  o f  1978 .   We  no t e  t ha t  many  o f  t he  f ac to r s  upon  wh ich  t he  
o r i g i n a l  t a x  a u d i t o r  b a s e d  h i s  c o n c l u s i o n s ,  a r e  no  l onge r  c ruc i a l .   Many  o f  h i s  
f a c t o r s  a r e  n o t  f a c t u a l l y  s u p p o r t e d  b y  t he  e v i d e n c e  i n  t h i s  c a s e ,  a n d  a r e  
c o n t r a d i c t e d  b y  t he  e v i de n c e  i n  t h i s  c a s e .   S p e c i f i c a l l y ,  t h e  C o r p o r a t i o n  u s e s  a n  
i n d e p e n d e n t  c o n t r a c t o r  d o c u me n t  w i t h  e a c h  p r o f e s s i o na l .   We  c o n c l u d e  t h a t  t h e  
e x i s t e n c e  o f  s i g n e d  “ i n d e p e n d e n t  c o n t r a c t o r  a g r e e me n t s ”  i n  t h i s  c a s e ,  w h i c h  
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c o n s i s t e n t l y  w e re  fo l l o w e d  i n  p r ac t i c e ,  i s  a  ma j o r  f a c t o r  t o w a rd s  r e mo v i n g  t h e  
r e l a t i o n s h i p  f r o m e mp l o y m e n t  s t a t u s  f o r  t axa t i on  pu rpose s .    

 
M o r e  i m p o r t a n t l y ,  w e  c o n c l u d e  t h a t  t h e  f e d e r a l  g o v e r n me n t ,  n o t a b l y  t h e  

I R S ,  h a s  r e v i e w e d  t h e  b u s i n e s s  p r a c t i c e s  i n v o l v e d  a n d  h a s  c o n c l u d e d  t h a t  t h e  
w o r k e r s  a r e  n o t  e mp l o y e e s  o f  t h e  C o rp o r a t i o n ’ s  “ s i s t e r  c o rpo ra t i on” .   We  
c o n c l u d e  t h e  b u s i ne s s  p r a c t i c e s  a r e  su f f i c i e n t l y  u n i f o r m  a mo n g  t h e  c o r p o r a t i o n s  
t o  i n c l u d e  t h e  C o r p o r a t i o n  i n  t h e  f e d e r a l  g o v e r n me n t  r u l i n g .   W e  c o n c l u d e  t h a t  
t h e  s e r v i c e s  p e r f o r me d  b y  i n d i v i d u a l s  a s  h e a l t h c a r e  p r o fe s s i o n a l s  i n  t h i s  c a s e  d o  
n o t  c o n s t i t u t e  e mp l o y me n t  b y  t h e  Cor p o r a t i on .   Uncon t r ad i c t ed  expe r t  t e s t imony  
e s t a b l i s h e d  t h a t  t h e  p r i ma r y  r e q u i r e me n t s  f o r  “ s a f e  h a r b o r ”  s t a t u s  k n o w n  a s  
Un i t ed  S t a t e s  Code  “Sec t i on  530  o f  t he  Revenue  Ac t  o f  1978”  (T r .  pp .  33 -38 ,  54 ,  
5 5 ) ,  a r e  c o n s i s t e n t  t r e a t me n t ,  c o mp l i an c e  w i t h  t i me l y  F o r m 1 0 9 9  i s s u a n c e  t o  
t h o s e  p e r s o n s  d e s i g n a t e d  a n d  t r e a t e d  a s  i n d e p e n d e n t  c o n t r a c t o r s ,  a n d  r e a s o n a b l e  
r e l i a n c e  u p o n  t h e  s t a t u t o r y  p r o v i s i o n s  o r  a  r u l i n g  ( T r .  p p .  3 6 ,  4 9 - 5 1 ,  6 2 - 6 6 ,  6 8 -
7 2 ;  E x h .  1 0 1 ) .   A r g u a b l y ,  p e r t i n e n t  p r o v i s i ons  o f  Ar i zona ’ s  s t a t u t e  i nco rpo ra t e  
F e d e r a l  t a x  p r i n c i p l e s  ( T r .  p p .  2 6 ,  6 5 ,  6 6 ) .   B a s e d  u p o n  t h e  u n c o n t e s t e d  e v i d e n c e  
o f  a  p r i o r  I R S  a u d i t  i n ve s t i ga t i on  fo l l o w e d  b y  a n  I R S  l e t t e r  t o  a  r e l a t ed  
co rpo ra t i on ,  we  conc lude  t ha t  t he  Corpo r a t i o n  me e t s  a l l  o f  t h e s e  r e q u i r e me n t s  
a n d  c l e a r l y  f a l l s  wi t h i n  t h e  p r o v i s i ons  o f  A .R .S .  §  23 -613 .01 (A) (3 ) .  

 
A r i z o n a  R e v i s e d  S t a t u t e s  §  2 3 - 6 2 2 ( A )  d e f i n e s  “ w a g e s ”  a s :  

“ Wa g e s ”  me a n s  a l l  r e m u n e r a t i o n  f o r  s e r v i ce s  f r o m  
w h a t e v e r  s o u r c e ,  i n c l u d i n g  c o m mi s s i o n s ,  b o n u s e s  a n d  
f r i nge  bene f i t s  and  t he  ca sh  va l u e  o f  a l l  r e mu n e r a t i o n  i n  
a n y  me d i u m o t h e r  t h a n  c a s h .   . . .  

 
A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t io n  R 6 - 3 - 1 7 0 5 ( B )  p r o v i d e s  i n  p e r t i n e n t  

pa r t :  

T h e  n a me  b y  w h i c h  t h e  r e m u n e r a t i o n  f o r  e m p l o y me n t ,  o r  
p o t e n t i a l  e mp l o y me n t  a s  p r o v i d e d  i n  . . .  [ A . A . C .  R 6 - 3 -
1705 (G) ] ,  i s  de s igna t ed  o r  t he  ba s i s  on  wh ich  t he  
r e mu n e r a t i o n  i s  pa i d  i s  i mma t e r i a l .   I t  ma y  b e  p a i d  i n  
c a s h  o r  i n  a  me d i u m o t h e r  t h a n  c a s h ,  o n  t he  ba s i s  o f  p i e c e  
work  o r  pe r cen t age  o f  p ro f i t s ,  o r  i t  ma y  b e  p a i d  o n  a n  
h o u r l y ,  d a i l y ,  w e e k l y ,  mon t h l y ,  a n n u a l  o r  o t h e r  b a s i s .   
T h e  r e m u n e r a t i o n  ma y  a l s o  b e  p a i d  o n  t h e  b a s i s  o f  a n  
e s t i ma t e d  o r  a g r e e d  u p o n  a mo u n t  i n  o r d e r  t o  r e s o l v e  a n  
i s s u e  a r i s i n g  o u t  o f  an  emp loyme n t  o r  po t en t i a l  
e mp l o y m e n t  r e l a t i o n s h i p .  

 
I n  t h i s  c a s e ,  t h e  C o r p o r a t i o n  p a i d  p e r s o n s  w h o ,  a s  a  m a t t e r  o f  f e d e r a l  l a w ,  

a r e  n o t  c o n s i d e r e d  e mp l o y e e s .   W e  co n c l u d e  f r o m  t h e  e v i d e n c e  t h a t  s u c h  
r e mu n e r a t i o n  t o  i n d e p en d e n t  co n t r a c t o r s  d o e s  n o t  c o n s t i t u t e  w a g e s  a s  
c o n t e mp l a t e d  b y  t h e  a p p l i c a b l e  s t a t u t e s  a n d  a d mi n i s t r a t i v e  r u l e s .   A c c o r d i n g l y ,  
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THE AP PEALS BOARD REVERS ES  t h e  R e c o n s i de r e d  D e t e r mi n a t i on  
i s sued  on  March  11 ,  2005 .  

 
1 .  E f f ec t i ve  w i th  t he  t ax  yea r  1998 ,  t he  IRS  i s sued  a  

“ n o  c h a n g e ”  l e t t e r  t a c i t l y  a p p r o v i n g  t h e  s t a t u s  o f  
t h e  w o r k e r s  i n  q u e s t i on .   Wor k  p e r f o r me d  b y  
i n d i v i d u a l s  a s  c o n t r a c t e d  h e a l t hc a r e  p r o f e s s i o n a l s  
d o e s  n o t  c o n s t i t u t e  E m p l o y m e n t  b y  t h e  C o r p o r a t i o n  
a s  d e f i n e d  i n  A . R . S .  § §  2 3 - 6 1 3 . 0 1 ,  2 3 - 6 1 5  o r  2 3 -
6 1 7 ,  a n d  s u c h  i n d i v i d u a l s  a r e  n o t  E m p l o y e e s  w i t h i n  
t he  mean ing  o f  A .R .S .  §  2 3 - 6 1 3 . 0 1  a n d  A r i z o n a  
A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 7 2 3 .  

2 .  The  r emune ra t i on  pa id  t o  i nd iv idua l  con t r ac t ed  
h e a l t hc a r e  p r o f e s s i o n a l s  f o r  t h e  s e r v i c e s  pe r f o r me d  
d o e s  n o t  c o n s t i t u t e  W a g e s  w i t h i n  t h e  me a n i n g  o f  
A . R . S .  §  2 3 - 6 2 2 ,  w h i c h  m u s t  b e  r e p o r t e d  a n d  o n  
w h i c h  s t a t e  t a x e s  f o r  u n em p l o y me n t  i n s u r a n c e  a r e  
r equ i r ed  t o  be  pa id .  

3 .  The  Corpo ra t i on  i s  n o t  l i a b l e  f o r  Ar i zona  
U n e mp l o y me n t  I n s u r a n c e  t a x e s  o n  w a g e s  f o r  t h e  
qua r t e r s  end ing  Sep t embe r  30 ,  2001  t h rough  
D e c e mb e r  3 1 ,  2 0 0 2 ,  u n d e r  A . R . S .  §  2 3 - 6 1 3 .  

 
 

DATE D:  
 

 
APPEAL S BOARD 

 
 
  
HUGO M .  FRANC O,  Cha i rman  
 
 
  
WI LLIAM G.  DADE,  Me mber  
 
 
  
MARILYN J .  WHI TE,  Member  

 
_____________________________________________________________________________________ 
 
PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
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d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  
_____________________________________________________________________________________ 
 

RIGHT TO FURTHER REVIEW  BY THE APPE AL S BOARD 
 

P u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) ,  t h e  f i n a l  d a t e  fo r  f i l i n g  a  r e q u e s t  fo r  
 
r e v i e w  i s  ____________________________. 
 

INSTRUCTIONS FOR FIL I NG A REQUEST  FOR  
REVIEW  OF THE BOARD' S  DECI S I ON  

 
1 .  A  r eques t  f o r  r ev i ew  mus t  b e  f i l e d  i n  w r i t i n g  w i t h i n  30  ca l enda r  days  f rom 

t h e  ma i l i n g  d a t e  o f  t h e  A p p e a l s  B o a r d ' s  d e c i s i o n .   T h e  r e q u e s t  fo r  r e v i e w 
i s  c o n s i de r e d  f i l ed  o n  t h e  d a t e  i t  i s  ma i l e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e ,  a s  s h o w n  b y  t h e  p o s t ma r k ,  t o  a n y  p u b l i c  e mp l o y me n t  o f f i c e  i n  t h e  
U n i t e d  S t a t e s  o r  C a n a d a ,  o r  t o  t he  Appea l s  Boa rd ,  1140  E .  W a s h i n g t o n ,  
B o x  1 4 ,  [ S u i t e  1 0 4] ,  P h o e n i x ,  A r i z o n a  8 5 0 3 4 .   A  w r i t t e n  r e q u e s t  f o r  r e v i e w  
ma y  a l s o  b e  f i l e d  i n  p e r s on  a t  t h e  a b o v e  l oc a t i o ns  o r  t r a n s mi t t e d  b y  a  
me a n s  o t h e r  t h a n  t h e  U n i t ed  S t a t e s  P o s t a l  S e r v i c e .   I f  i t  i s  f i l ed  i n  p e r s o n  
o r  t r a n s m i t t e d  b y  a  me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i ce ,  i t  
w i l l  b e  co n s i d e r ed  f i l e d  o n  t h e  d a t e  i t  i s  r e c e i v e d .   

 
2 .  P a r t i e s  m a y  b e  r e p r e s e n t e d  i n  t h e  f o l l o w i n g  ma n n e r :  
 

A n  i n d i v i d u a l  p a r t y  ( e i t h e r  c l a i ma n t  o r  o p p o s i n g  p a r t y )  ma y  r e p r e s e n t  
h i ms e l f  o r  b e  r e p r e s e n t e d  by  a  d u l y  a u tho r i zed  agen t  who  i s  n o t  c h a r g i n g  a  
f e e  f o r  t h e  r e p r e se n t a t i o n ;  a n  e mp l o y e r ,  i n c l u d i n g  a  c o r p o r a t e  e mp l o y e r ,  
ma y  r e p r e s e n t  i t s e l f  t h r o u g h  a n  o f f i c e r  o r  e m p l o y e e ;  o r  a  d u l y  a u t h o r i z e d  
a g e n t  w h o  i s  c h a r g i n g  a  f e e  ma y  r e p r e se n t  a n y  p a r t y ,  p r o v i d i n g  t h a t  a n  
a t t o r n e y  a u t h o r i z ed  t o  p r a c t i ce  l aw  i n  t h e  S t a t e  o f  A r i z o n a  s h a l l  b e  
r e spons ib l e  f o r  and  supe rv i s e  such  agen t .  

 
3 .  T h e  r e q u e s t  f o r  r e v i e w  m u s t  b e  s ig n e d  b y  t h e  p r o p e r  p a r t y  a n d  mu s t  b e  

a c c o mpa n i e d  b y  a  me m o r a n d u m s t a t i n g  t he  r ea sons  why  t he  appea l s  boa rd ' s  
d e c i s i o n  i s  i n  e r r o r  a n d  c o n t a i n i n g  app rop r i a t e  c i t a t i ons  o f  t he  r eco rd ,  
r u l e s  and  o the r  au tho r i t y .   Upon  mo t ion ,  and  fo r  good  cause ,  t he  Appea l s  
B o a r d  m a y  e x t e nd  t h e  t i me  f o r  f i l i n g  a  r e q u e s t  f o r  r e v i e w .   T h e  t i m e l y  
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A p p e a l s  B o a r d  N o .  T - 1 0 3 8 7 9 7 - 0 0 1 - B  -  P a g e  1 2  

f i l i n g  o f  s u c h  r e q u e s t  f o r  r e v i e w  i s  a  p r e r e q u i s i t e  t o  a n y  f u r t h e r  a p p e a l .   I f  
y o u  h a v e  a n y  q u e s t i o n s  a bo u t  f i l i n g  a  w r i t t e n  r e q u e s t  f o r  r e v i e w ,  c a l l  t h e  
A p p e a l s  B o a r d  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  

 
_____________________________________________________________________________________ 

A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  o n  
t o :  
 

( x )     E r :  ATTN:  xxx              Acc t .  No :   xxxxxx  
 
 
( x )  ROBE RT J  DUNN I I I  

ASSISTANT ATT ORNE Y GENE RAL CFP/CLA 
1275  W WASHINGTON –  S ITE  CODE 040A 
PHOENIX,  AZ   85007 -2926  

 
 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 

F o r  T h e  A p p e a l s  B o a r d  



 

Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
A p p e a l s  B o a r d  N o .  T - 1 0 6 9 0 2 4 - 0 0 1 - B  
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I n  t h e  Ma t t e r  o f :  
 
XXXXX STATE OF  ARIZONA E  S  A  TAX UNIT  

℅  ROBE RT DUNN I I I  
ASST  ATTORNEY GENERAL  CFP / CLA 
1275  W WASHINGTON ST ,  SC  040A 
PHOENIX,  AZ   85007 -2976   

 
E mp l o y e r  D e p a r t me n t  

 ____________________________________________________________________________________ 
IMPORTANTE- - -DECISIÓN DE LA JUNTA DE APELACIONES 

 
E s t a  e s  l a  d e c i s i ón  d e  l a  J u n t a  d e  A p e la c i o n e s  s o b r e  s u s  b e n e f i c i o s  d e  s e g u r o  d e  
d e s e mp l e o .   E s t e  a v i s o  c o n t i e n e  i n f o r ma c i ó n  i mp o r t a n t e  s o b r e  s u  d e r e c h o  d e  
r e c i b i r  b e n e f i c i o s  d e  s e g u r o  d e  d e s e m p l eo .   S i  u s t e d  n o  e s t á  d e  a c u e r d o  c o n  l a  
d e c i s i ó n ,  s ó l o  t i e n e  3 0  d í a s  p a r a  a p e l a r  d e s d e  l a  f e c h a  d e  l a  d e c i s i ó n .   N o s  p u e d e  
l l a ma r  a l  ( 6 0 2 )  3 4 0 - 8 4 4 7  y  l e  t r a d u c i r emos  e s t e  av i so  a l  e spaño l .  
 

D  E  C  I  S  I  O  N  
DISMISS ED  

 

THE EMPLOYER,  t h rough  i t s  au tho r i zed  r ep re sen t a t i ve ,  ha s  a sked  t o  
w i t h d r a w i t s  p e t i t i o n  f o r  h e a r i n g  p u r s u an t  t o  A .R .S .  §  23 - 6 7 4 ( A )  a n d  A r i z o n a  
A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 5 0 2 ( A ) .  

 
T H E  E m p l o y e r ’ s  a u t h o r i z e d  r e p r e sen t a t i ve  f i l ed  a  r eques t  f o r  

r e cons ide r a t i on  o r  appea l  f r om the  Dep a r t me n t ’ s  l e t t e r  d a t e d  O c t o b e r  1 ,  2 0 0 7 ,  
w h i c h  r e f e r r e d  t o  t h e  l a t e  f i l i n g  o f  t h e  E m p l o y e r ’ s  p r o t e s t  t o  t h e  N o t i c e  t o  
E mp l o y e r ,  U B - 1 1 0 .   T h e  l e t t e r  a l s o  r e f e r r e d  t o  t h e  l a t e  f i l i n g  o f  t h e  E mp l o y e r ’ s  
a p p l i c a t i o n  f o r  r e c o n s i d e ra t i on  o f  t he  No t i ce  o f  Bene f i t  Cha rges ,  UB-602 .    

T h e  A p p e a l s  B o a r d  h a s  j u r i sd i c t i o n  i n  t h i s  ma t t e r  p u r s u an t  t o  A . R . S .  §  2 3 -
724 .  

 



A r i z o n a  A d mi n i s t r a t i v e  Code ,  Sec t i on  R6-3 -1502 (A)  p rov ide s  i n  pe r t i nen t  
pa r t :  

 
A .  T h e  B o a r d  o r  a  h e a r i n g  o f f i c e r  i n  t h e  D e p a r t me n t ' s  

Of f i c e  o f  Appea l s  ma y  i n fo r ma l ly  d i spose  o f  an  
a p p e a l  o r  p e t i t i o n  w i t h o u t  f u r t h e r  a p p e l l a t e  r e v i e w  
o n  t h e  me r i t s :  

 
1 .  B y  w i t h d r a w a l ,  i f  t h e  a p p e l l a n t  w i t hd r a w s  t h e  

a p p e a l  i n  w r i t i n g  o r  o n  t h e  r e c o r d  a t  a n y  t i me  
b e f o r e  t h e  d e c i s i o n  i s  i s s u e d ;  . . .  [ E mp h a s i s  
added ] .  

 
W e  h a v e  c a r e f u l l y  r e v i e w e d  t h e  r e c o r d .  

 
THE APPEALS BOARD FINDS the r e  i s  no  r ea son  t o  w i thho ld  g r an t i ng  t he  

r e q u e s t .   A c c o r d i n g l y ,  
 
THE AP P EALS B OAR D DISMISSES  t h e  p e t i t i o n .   An y  s c h e d u l e d  h e a r i n g  

i s  c a n c e l l e d .   T h i s  d e c i s i o n  d o e s  n o t  a f f e c t  a n y  a g r e e me n t  e n t e r e d  i n t o  b e t w e e n  
t h e  E mp l o y e r  a n d  t h e  D e p a r t me n t ,  e i t h e r  c o n c u r r e n t l y  w i t h  t h e  w i t h d r a w a l  o r  
subsequen t  t he r e to .   
 
 

DATE D:  
 

APPEAL S BOARD 
 
 
  
HUGO M .  FRANC O,  Cha i rman  
 
 
  
WI LLIAM G.  DADE,  Me mber  
 
 
  
ROBE RT NALL,  Ac t ing  Member  
 

_____________________________________________________________________________________ 
 
PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
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f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  
_____________________________________________________________________________________ 
 

RIGHT TO FURTHER REVIEW  BY THE APPE AL S BOARD 
 

P u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) ,  t h e  f i n a l  d a t e  fo r  f i l i n g  a  r e q u e s t  fo r  
 
r e v i e w  i s  ____________________________. 
 

INSTRUCTIONS FOR FIL I NG A REQUEST  FOR  
REVIEW  OF THE BOARD' S  DECI S I ON  

 
1 .  A  r eques t  f o r  r ev i ew  mus t  b e  f i l e d  i n  w r i t i n g  w i t h i n  30  ca l enda r  days  f rom 

t h e  ma i l i n g  d a t e  o f  t h e  A p p e a l s  B o a r d ' s  d e c i s i o n .   T h e  r e q u e s t  fo r  r e v i e w 
i s  c o n s i de r e d  f i l ed  o n  t h e  d a t e  i t  i s  ma i l e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e ,  a s  s h o w n  b y  t h e  p o s t ma r k ,  t o  a n y  p u b l i c  e mp l o y me n t  o f f i c e  i n  t h e  
U n i t e d  S t a t e s  o r  C a n a d a ,  o r  t o  t he  Appea l s  Boa rd ,  1140  E .  W a s h i n g t o n ,  
B o x  1 4 ,  [ S u i t e  1 0 4] ,  P h o e n i x ,  A r i z o n a  8 5 0 3 4 .   A  w r i t t e n  r e q u e s t  f o r  r e v i e w  
ma y  a l s o  b e  f i l e d  i n  p e r s on  a t  t h e  a b o v e  l oc a t i o ns  o r  t r a n s mi t t e d  b y  a  
me a n s  o t h e r  t h a n  t h e  U n i t ed  S t a t e s  P o s t a l  S e r v i c e .   I f  i t  i s  f i l ed  i n  p e r s o n  
o r  t r a n s m i t t e d  b y  a  me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i ce ,  i t  
w i l l  b e  co n s i d e r ed  f i l e d  o n  t h e  d a t e  i t  i s  r e c e i v e d .   

 
2 .  P a r t i e s  m a y  b e  r e p r e s e n t e d  i n  t h e  f o l l o w i n g  ma n n e r :  
 

A n  i n d i v i d u a l  p a r t y  ( e i t h e r  c l a i ma n t  o r  o p p o s i n g  p a r t y )  ma y  r e p r e s e n t  
h i ms e l f  o r  b e  r e p r e s e n t e d  by  a  d u l y  a u tho r i zed  agen t  who  i s  n o t  c h a r g i n g  a  
f e e  f o r  t h e  r e p r e se n t a t i o n ;  a n  e mp l o y e r ,  i n c l u d i n g  a  c o r p o r a t e  e mp l o y e r ,  
ma y  r e p r e s e n t  i t s e l f  t h r o u g h  a n  o f f i c e r  o r  e m p l o y e e ;  o r  a  d u l y  a u t h o r i z e d  
a g e n t  w h o  i s  c h a r g i n g  a  f e e  ma y  r e p r e se n t  a n y  p a r t y ,  p r o v i d i n g  t h a t  a n  
a t t o r n e y  a u t h o r i z ed  t o  p r a c t i ce  l aw  i n  t h e  S t a t e  o f  A r i z o n a  s h a l l  b e  
r e spons ib l e  f o r  and  supe rv i s e  such  agen t .  

 
3 .  T h e  r e q u e s t  f o r  r e v i e w  m u s t  b e  s ig n e d  b y  t h e  p r o p e r  p a r t y  a n d  mu s t  b e  

a c c o mpa n i e d  b y  a  me m o r a n d u m s t a t i n g  t he  r ea sons  why  t he  appea l s  boa rd ' s  
d e c i s i o n  i s  i n  e r r o r  a n d  c o n t a i n i n g  app rop r i a t e  c i t a t i ons  o f  t he  r eco rd ,  
r u l e s  and  o the r  au tho r i t y .   Upon  mo t ion ,  and  fo r  good  cause ,  t he  Appea l s  
B o a r d  m a y  e x t e nd  t h e  t i me  f o r  f i l i n g  a  r e q u e s t  f o r  r e v i e w .   T h e  t i m e l y  
f i l i n g  o f  s u c h  r e q u e s t  f o r  r e v i e w  i s  a  p r e r e q u i s i t e  t o  a n y  f u r t h e r  a p p e a l .   I f  
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y o u  h a v e  a n y  q u e s t i o n s  a bo u t  f i l i n g  a  w r i t t e n  r e q u e s t  f o r  r e v i e w ,  c a l l  t h e  
A p p e a l s  B o a r d  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  

 
_____________________________________________________________________________________ 

A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  b y  c e r t i f i e d  ma i l  o n  
t o :  
 
 E r :   XXXXX Acc t .  No :  XXXXX 
 
(x )  XXXXX 
 
(x )  ROBE RT J  DUNN I I I  

ASSISTANT ATT ORNE Y GENE RAL CFP/CLA 
1275  W WASHINGTON –  S ITE  CODE 040A 
PHOENIX,  AZ   85007 -2926  

 
 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 

F o r  T h e  A p p e a l s  B o a r d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
A p p e a l s  B o a r d  N o .  T - 1 0 6 9 0 2 5 - 0 0 1 - B  

_____________________________________________________________________________________ 
I n  t h e  Ma t t e r  o f :  
 
XXXXX STATE OF  ARIZONA E  S  A  TAX UNIT  

℅  ROBE RT DUNN I I I  
ASST  ATTORNEY GENERAL CFP/ CLA 
1275  W WASHINGTON ST ,  SC  040A 
PHOENIX,  AZ   85007 -2976   

 
E mp l o y e r  D e p a r t me n t  

_____________________________________________________________________________________ 
IMPORTANTE- - -DECISIÓN DE LA JUNTA DE APELACIONES 

 
E s t a  e s  l a  d e c i s i ón  d e  l a  J u n t a  d e  A p e la c i o n e s  s o b r e  s u s  b e n e f i c i o s  d e  s e g u r o  d e  
d e s e mp l e o .   E s t e  a v i s o  c o n t i e n e  i n f o r ma c i ó n  i mp o r t a n t e  s o b r e  s u  d e r e c h o  d e  
r e c i b i r  b e n e f i c i o s  d e  s e g u r o  d e  d e s e m p l eo .   S i  u s t e d  n o  e s t á  d e  a c u e r d o  c o n  l a  
d e c i s i ó n ,  s ó l o  t i e n e  3 0  d í a s  p a r a  a p e l a r  d e s d e  l a  f e c h a  d e  l a  d e c i s i ó n .   N o s  p u e d e  
l l a ma r  a l  ( 6 0 2 )  3 4 0 - 8 4 4 7  y  l e  t r a d u c i r emos  e s t e  av i so  a l  e spaño l .  
 

D E C I S I O N 
AFFIRM ED  

 
 

THE EM PLOYER  f i l ed  a  Reques t  f o r  Recons ide r a t i on /Appea l  f r om the  
D e p a r t me n t ’ s  l e t t e r  d a t e d  J u n e  1 9 ,  2 0 0 7 ,  w h i c h  r e f e r r e d  t o  t h e  l a t e  f i l i n g  o f  t h e  
E mp l o y e r ’ s  p r o t e s t  t o  t h e  N o t i c e  t o  E mp loye r ,  UB-110 .   The  l e t t e r  a l so  r e f e r r ed  
t o  t h e  l a t e  f i l i n g  o f  t h e  E m p l o y e r ’ s  a p p l i ca t i o n  fo r  r ec o n s i d e ra t i o n  o f  t he  N o t i c e  
o f  Bene f i t  Cha rges ,  UB-602 .   The  l e t t e r  c o n t a i n e d  t h e  f o l l o w i n g  r u l i n g s  a n d  
i n s t r uc t i on s :  

…  t h e  N o t i c e  t o  E mp l o y e r ,  U B - 1 1 0 ,  w a s  ma i l e d  t o  t h e  
a d d r e s s  o f  r e c o r d  f o r  y o u r  f i r m  o n  1 1 / 1 7 / 2 0 0 6 .   A  p r o t e s t  t o  
p a y me n t  o f  b e n e f i t s  w a s  n o t  r e t u r n e d  t i me l y ,  t h e r e f o r e ,  y o u r  
r e s p o n s e  t o  t h e  N o t i c e  o f  B e n e f i t  C h a r g e s ,  U C - 6 0 2 ,  c a n n o t  b e  
a c c e p t e d  a s  a  t i me l y  p r o t e s t  t o  b e n e f i t s  p a i d  t o  t h i s  c l a i ma n t .  
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T h i s  d e t e r mi n a t i o n  o n  t h e  u n t i me l i n e s s  o f  y o u r  r e s p o n s e  
b e c o me s  f i n a l  u n l e s s  a n  a p p e a l  i s  f i l e d  w i t h i n  f i f t e en  ( 1 5 )  
d a y s  a f t e r  t h e  d a t e  o f  t h i s  l e t t e r .  …  

D e p a r t me n t  R e g u l a t i o n  R 6 - 3 - 1 4 0 4  r e q u i r e s  t h a t ,  i f  
t r a n s mi t t e d  b y  a n y  me a n s  o t h e r  t h an  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e  o r  i t s  s u c ce s s o r ,  t he  d a t e  o f  t h e  a p p l i c a t i o n  s h a l l  b e  
c o n s i d e r e d  t h e  d a t e  i t  i s  r e c e i v e d  b y  t h e  D e p a r t me n t .   Y o u r  
a p p l i c a t i o n  w a s  f a x e d  o n  M a y  1 4 ,  2 0 0 7 ,  3 1  d a y s  a f t e r  t h e  
da t e  o f  t he  No t i ce .   S ince  you r  app l i c a t i on  was  no t  f i l ed  
w i t h i n  f i f t e e n  ( 1 5 )  d a y s  a n d  b e c a u s e  yo u  h a v e  n o t  e s t a b l i s h e d  
a  g o o d  a n d  s u f f i c i e n t  r e a so n  f o r  t h e  d e l a y  i n  s u b mi t t i n g  t h e  
a p p l i c a t i o n ,  t h e  N o t i c e  o f  B e n e f i t  C h a r g e s  d a t e d  Ap r i l  13 ,  
2 0 0 7  mu s t  b e  h e l d  t o  b e  f i n a l .  … .  

*           *           *  
 
The  Empl oye r ’ s  pe t i t i on  t o  t he  Boa rd  w a s  t i me l y  f i l e d .   T h e  A p p e a l s  B o a r d  

h a s  j u r i sd i c t i o n  t o  c o n s i d e r  t h e  t i me l i n e s s  i s s ue  i n  t h i s  ma t t e r  p u r s u a n t  t o  A . R . S .  
§  23 -724 (B) .  

 
THE AP P EALS B O ARD FOUND tha t  t he  t a k ing  o f  ev idence  was  neces sa ry  

t o  p r o p e r l y  a d j u d i c a t e  t h e  i s s u e s  u n d e r  r e v i e w .   A c c o r d i n g l y ,  a  t e l e p h o n e  h e a r i n g  
was  convened  be fo r e  ROBERT T .  NALL,  a n  A d mi n i s t r a t i ve  Law Judge ,  on  
T u e s d a y ,  A u g u s t  1 2 ,  2 0 0 8 .   A t  t h a t  t i me ,  a l l  p a r t i e s  we re  g iven  an  oppo r tun i t y  t o  
p r e s e n t  e v i d e n c e  on  t h e  f o l l o w i n g  i s su e s :  
 

1 .  W h e t h e r  t h e  E mp l o y e r  f i l e d  a  t i me l y  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  b y  t h e  D e p a r t me n t ,  p u r s u a n t  t o  A . R . S .  §  
2 3 - 7 3 2 ( B ) .  

2 .  I f  a  t i m e l y  a p p l i c a t i o n  fo r  r e d e t e rmi n a t i o n  w a s  f i l e d ,  
whe the r  t he  No t i ce  o f  Bene f i t  Cha rges ,  UC-602 ,  became  
f i n a l  p r i o r  t o  t h e  f i l i ng  b y  t h e  E mp l o y e r  o f  a n  
app l i c a t i on  fo r  r e cons ide r a t i o n .   A l s o ,  w h e t h e r  t h e  
d o c u me n t s  f i l e d  b y  t h e  Emp l o y e r  c a n  b e  c o n s i d e r e d  a  
t i me l y  p r o t e s t  t o  be n e f i t s  p a i d  t o  t h i s  c l a i ma n t .  

 
O n  t h e  s c h e d u l e d  d a t e  o f  h e a r i n g ,  n o  E mp l o y e r  w i t n e s s  a p p e a r e d  t o  t e s t i f y .   

C o u n s e l  f o r  t h e  D e p a r t me n t  a n d  a  w i t n e s s  f o r  t h e  D e p a r t me n t  a l s o  a p p e a r e d .   
E x h i b i t s  1  t h r o u g h  1 8  w e r e  a d mi t t e d  i n t o  e v i de n c e .   W e  h a v e  c a r e f u l l y  r e v i e w e d  
t h e  r e c o r d .   

 
THE APP EALS B OAR D FI NDS the  f ac t s  pe r t i n e n t  t o  t h e  i s s ue  b e fo r e  u s  

a n d  n e c e s s a r y  t o  ou r  d e c i s io n  a r e :   
 
1 .  T h e  D e p a r t me n t  ma i l e d  a  B e n e f i t  C h a r g e  N o t i c e  t o  t h e  E m-

p l o y e r ’ s  a d d r e s s  o f  r e c o r d  o n  A p r i l  1 3 ,  2 0 0 7  ( B d .  E x h .  7 ) .  
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2 .  T h e  E mp l o y e r ’ s  a p p e a l  f r o m t h e  B e n e f i t  Ch a r g e  N o t i c e  w a s  
f i l ed  by  f ax  on  May  14 ,  2007  (Bd .  Exh .  7 ) .  

3 .  The  Depa r tme n t  i s sued  i t s  d e c i s i o n  o n  t he  t i me l i n e s s  o f  t h e  
E mp l o y e r ’ s  a p p l i c a t i o n  o n  J u n e  1 9 ,  2 0 0 7 ,  w h i c h  h e l d  t h a t  
b e c a u s e  t h e  E mp l o y e r  d i d  n o t  f i l e  a n  a p p l i c a t i o n  t o  r e c o n s i d e r  
t h e  b e n e f i t  c ha r g e  n o t i ce  w i t h i n  15  d a y s ,  “ …  t h e  N o t i c e  o f  
Bene f i t  Cha rges  da t ed  Apr i l  13 ,  2007  mus t  be  he ld  t o  be  f i na l . ”  
( B d .  E x h .  5 ) .   

4 .  T h e  D e p a r t me n t  a l s o  c o n c l u d e d  t h a t  a  p r o t e s t  t o  p a y me n t  o f  
b e n e f i t s  w a s  n o t  r e t u r ned  t i me l y  fo l l o w i n g  t h e  N o t i c e  t o  
E mp l o y e r ,  U B - 1 1 0 ,  t h a t  w a s  ma i l e d  t o  t h e  Emp l o y e r ’ s  a d d r e s s  
o f  r e co rd  on  November  17 ,  2006  (Bd .  Exh .  5 ) .  

5 .  T h e  E mp l o y e r  r e q u e s t e d  a  r e v i e w in  i t s  l e t t e r  da t ed  June  25 ,  
2 0 0 7  ( B d .  E x h .  2 A / 2 B ) .   T h e  E mp l o y e r  s t a t e d :   “ F o r  w h a t e v e r  
r e a s o n  we  d i d  n o t  r e c e i ve  t h e  f i r s t  l e t t e r  r e ga r d i n g  t h i s  c a s e ” .  
T h e  E mp l o y e r  d i d  n o t  i d e n t i f y  w h i c h  l e t t e r  i t  c o n t e n d s  w a s  n o t  
r e c e i v e d  a n d  d i d  n o t  s p e c i f y  wha t  e f fo r t s  t he  Empl oye r  ha s  
ma d e  t o  e n s u r e  i t s  ma i l  i s  r e c e i v e d .   T h u s ,  t h e  E mp l o y e r  h a s  
o f f e r ed  no  adequa t e  exp l ana t i on  fo r  f i l i n g  a  l a t e  a p p l i ca t i o n  t o  
r e c o n s i de r  t h e  B en e f i t  C h a r g e  N o t i c e ,  n o r  h a s  t h e  E mp l o y e r  
a d e q u a t e l y  e x p l a i ne d  i t s  f a i l u r e  t o  f i l e  a  t i me l y  p r o t e s t  t o  t he  
N o t i c e  t o  E mp l o y e r .  

 

A r i z o n a  R e v i s e d  S t a t u t e s  §  2 3 - 7 3 2 ( B ) ,  p r o v i d e s  i n  p e r t i n e n t  p a r t :  
 

B .  T h e  d e p a r t me n t  m a y  g i v e  q u a r t e r l y  n o t i f i c a t i o n  t o  
e mp l o y e r s  o f  b e n e f i t s  p a i d  a n d  c h a r g e a b l e  t o  t h e i r  
a c c o u n t s  o r  o f  t h e  s t a t u s  o f  s u c h  a c c ou n t s ,  a n d  s u c h  
no t i f i c a t i on ,  i n  t he  absence  o f  a n  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  f i l e d  w i t h i n  f i f t e e n  d a y s  a f t e r  
ma i l i n g ,  s h a l l  b e c o me  c o n c l u s i v e  a n d  b i n d i n g  u p o n  
t h e  e mp l o y e r  f o r  a l l  p u r p o s e s .   A  r e d e t e r mi n a t i o n  o r  
den i a l  o f  an  app l i c a t i on  by  t he  depa r tme n t  sha l l  
b e c o me  f i n a l  u n l e s s  w i t h i n  f i f t e e n  d a y s  a f t e r  
ma i l i n g  o r  d e l i v e r y  t h e r e o f  a n  a p p e a l  i s  f i l e d  w i t h  
t h e  a p p e a l s  b o a r d .   T h e  r e d e t e r mi na t i o n s  ma y  b e  
i n t r o d u c e d  i n  a n y  s u b s e q u e n t  a d mi n i s t r a t i v e  o r  
j u d i c i a l  p r o c e e d i ng s  i n v o l v i n g  t h e  de t e r mi n a t i o n  o f  
t h e  r a t e  o f  c o n t r i b u t i o n s  o f  any  emp loye r  fo r  any  
c a l e n d a r  y e a r  …  [ E mp h a s i s  a d d e d ] .    
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A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 5 0 6 ( B ) ,  p r o v i d e s  i n  p e r t i n e n t  
pa r t :  

 
B .  Pe t i t i on  fo r  hea r i ng  o r  r ev i ew  

1 .  A n y  i n t e r e s t e d  p a r t y  t o  a  r e cons ide r ed  
d e t e r mi n a t i o n  o r  a  d e n i a l  o f  a p p l i c a t i o n  f o r  
r e cons ide r ed  de t e rmina t i on  o r  a  pe t i t i on  fo r  
r e a s se s sme n t  ma y  pe t i t i on  t he  Appea l s  Boa rd  
fo r  r e v i ew .   T h e  p e t i t i o n  s h a l l  b e  i n  w r i t i ng  
and  sha l l  be  s i gned  by  t he  appe l l an t  o r  t he  
a u t h o r i z ed  a g e n t .   T h e  p e t i t i o n  s h a l l  b e  f i l e d  
w i t h i n  15  c a l e n da r  d a y s  a f t e r  t he  ma i l i n g  o f  
t h e  r e c on s i d e r e d  d e t e r mi n a t i o n  o r  d e n i a l  
t he r eo f  i nvo lv ing  one  o f  t he  fo l l owing  i s sue s :  

a .  B e n e f i t s  p a i d  an d  c h a r ge a b l e  t o  t h e  
accoun t  (A .R .S .  §  23 -732 ) ;  

b .  T h e  r a t e  o f  c o n t r i b u t i o n s  ( A . R . S .  §  2 3 -
7 3 2 ) ;  …   

*           *           *  

 
The  r eco rd  r evea l s  t ha t  a  copy  o f  t he  Bene f i t  Cha rge  No t i ce  was  s en t  by  

ma i l  o n  A p r i l  1 3 ,  2 0 0 7 ,  t o  t h e  E mp l o y e r ' s  l a s t  k n o w n  a d d r e s s  o f  r e c o r d .   T h e  
a p p l i c a t i o n  t o  r e c o n s i d e r ,  h o w e v e r ,  was  f i l ed  by  f ax  on  May  14 ,  2007  (Bd .  Exh .  
7 ) ,  w h i c h  i s  mor e  t h a n  1 5  d a y s  f r o m t h e  d a t e  o f  t h e  B e n e f i t  C h a r g e  N o t i ce .   T h e  
E mp l o y e r ’ s  a p p l i c a t i o n ,  t h e r e f o r e ,  w a s  n o t  f i l e d  w i t h i n  t h e  s t a t u t o r y  t i me .  
 

A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 4 0 4  p r o v i d e s  i n  p a r t :  
 

A .  E x c e p t  a s  o t h e r w i s e  p rov ided  by  s t a tu t e  o r  by  
D e p a r t me n t  r e g u l a t i o n ,  a n y  p a y me n t ,  a p p e a l ,  
a p p l i c a t i o n ,  r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  
r e p o r t ,  o r  o t h e r  i n fo r ma t i o n  o r  d o c u me n t  s u b mi t t e d  
t o  t he  De p a r t me n t  s h a l l  be  c o n s i d e r e d  r e c e i v e d  b y  
a n d  f i l e d  w i t h  t h e  D e p a r t me n t :  

1 .  I f  t r a n smi t t e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e  o r  i t s  s uc c e s s o r ,  o n  t h e  d a t e  i t  i s  
ma i l e d  a s  s h o w n  b y  t h e  p o s t ma r k ,  o r  i n  t h e  
a b s e n c e  o f  a  p o s t m a r k  t h e  pos t a g e  me t e r  ma r k ,  
o f  t h e  e nv e l o p e  i n  w h i c h  i t  i s  r e c e i v e d ;  o r  i f  
n o t  p o s t ma r k e d  o r  p o s t a g e  me t e r  m a r k e d  o r  i f  
t h e  ma r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  o n  
t h e  d o c u me n t  a s  t h e  d a t e  o f  c o mpl e t i o n .  
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2 .  I f  t r a n s mi t t e d  b y  a n y  me a ns  o the r  t han  t he  
U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  suc c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e c e i v e d  b y  t h e  D e p a r t me n t .  

*     *     *  
B .  T h e  s u b m i s s i o n  o f  a n y  p a y me n t ,  a p p e a l ,  a p p l i c a t i o n ,  

r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  r e p o r t ,  o r  o t h e r  
i n fo r ma t i o n  o r  d oc u me n t  n o t  w i t h i n  t h e  s p ec i f i e d  
s t a t u t o r y  o r  r e g u l a t o r y  p e r i od  sha l l  be  cons ide r ed  
t i me l y  i f  i t  i s  e s t a b l i s he d  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r t me n t  t h a t  t h e  d e l a y  i n  s u b mi s s i o n  w a s  d u e  t o :  
D e p a r t me n t  e r r o r  o r  mi s i n f o r ma t i o n ,  d e l a y  o r  o t h e r  
a c t i o n  o f  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  
s u c c e s s o r ,  o r  w h e n  t h e  d e l a y  i n  s u b mi s s i on  w a s  
b e c a u s e  t h e  i n d i v i d u a l  c han g e d  h i s  ma i l i n g  ad d r e s s  
a t  a  t i me  w h e n  t h e r e  w o u l d   h a v e  b e e n  n o  r e a s o n  f o r  
h i m t o  n o t i f y  t h e  De p a r t me n t  o f  t h e  a d d r e s s  c h a n g e .  

*     *     *  

I n  t he  pe t i t i on ,  t he  Employe r  i nd i ca t ed :   “Fo r  wha t eve r  r e a son  we  d id  no t  
r e c e i v e  t h e  f i r s t  l e t t e r  r e ga r d i n g  t h i s  c a se ” .   T h e  f i r s t  l e t t e r  wa s  t h e  No t i c e  t o  
E mp l o y e r  d a t e d  N o v e mbe r  1 7 ,  2 0 0 6 .   T h e  E mp l o y e r  d i d  n o t  me e t  t h e  s t a t u t o r y  
r e q u i r e m e n t  t o  b e c o me  a n  i n t e r e s t e d  p a r t y  t o  t h e  c a se ,  b e c a u s e  t h e  E mp l o y e r  d i d  
n o t  f i l e  a  t i me l y  p r o t e s t .   T h e  Emp l o y e r  h a s  n o t  e x p r e s s l y  s t a t e d  i t  d i d  n o t  
r e c e i v e  t h e  N o t i c e  o f  B e n e f i t  C h a r g e s  ( B d .  E x h .  7 ) ,  w h i c h  w o u l d  b e  u n l i k e l y  
b e c a u s e  t h e  E mp l o y e r  h a n d- w r o t e  i t s  a p p l i c a t i o n  f o r  r e v i e w  on  t h e  N o t i c e  o f  
B e n e f i t  C h a r g e s .   T h e  E mp l o y e r  h a s  o f f e r e d  n o  a d e q u a t e  e x p l a n a t i o n  f o r  f i l i n g  a  
l a t e  a p p l i c a t i o n  fo r  r ev i ew  (Bd .  Exhs .  5 ,  7 ) .  

 
T h e  E mp l o y e r  h a s  n o t  a l l e g e d  a n d  e s t ab l i s h e d  a n y  f a c t  w h i c h ,  i f  a c c e p t e d  

a s  t r ue ,  wou ld  i nvoke  t he  p rov i s i ons  o f  Ar i zona  Admi n i s t r a t i ve  Code ,  Sec t i on  
R 6 - 3 - 1 4 0 4 ( B )  a n d  p e r mi t  f i n d i n g  t h e  a p p l i c a t i o n  f o r  r e v i e w  t i me l y  f i l e d .   
A c c o r d i n g l y ,   

 
THE AP P EALS B OAR D A F F I R M S  t h e  D e p a r t me n t ’ s  d e c i s i o n  d a t e d  J u n e  

19 ,  2007 ,  on  t he  l a t e  f i l i ng  o f  t h e  E mp l o y e r ’ s  a p p l i c a t i on  fo r  r ev i ew  o f  t he  
N o t i c e  o f  B e n e f i t  C h a r g e s .  
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T h e  N o t i c e  o f  B e n e f i t  C h a r g e s  d a t e d  A p r i l  1 3 ,  2 0 0 7 ,  r e ma i n s  i n  f u l l  f o r c e  
a n d  e f f e c t .  
 
 

DATE D:  
 
 

APPEAL S BOARD 
 
 
  
HUGO M .  FRANC O,  Cha i rman  
 
 
  
WI LLIAM G.  DADE,  Me mber  
 
 
  
MARILYN J .  WHI TE,  Member  
 

_____________________________________________________________________________________ 
 
PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  
_____________________________________________________________________________________ 
 
 

RIGHT TO FURTHER REVIEW  BY THE APPE AL S BOARD 
 

P u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) ,  t h e  f i n a l  d a t e  fo r  f i l i n g  a  r e q u e s t  fo r  
 
r e v i e w  i s  ____________________________. 
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INSTRUCTIONS FOR FIL I NG A REQUEST  FOR  
REVIEW  OF THE BOARD' S  DECI S I ON  

 
1 .  A  r eques t  f o r  r ev i ew  mus t  b e  f i l e d  i n  w r i t i n g  w i t h i n  30  ca l enda r  days  f rom 

t h e  ma i l i n g  d a t e  o f  t h e  A p p e a l s  B o a r d ' s  d e c i s i o n .   T h e  r e q u e s t  fo r  r e v i e w 
i s  c o n s i de r e d  f i l ed  o n  t h e  d a t e  i t  i s  ma i l e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e ,  a s  s h o w n  b y  t h e  p o s t ma r k ,  t o  a n y  p u b l i c  e mp l o y me n t  o f f i c e  i n  t h e  
U n i t e d  S t a t e s  o r  C a n a d a ,  o r  t o  t he  Appea l s  Boa rd ,  1140  E .  W a s h i n g t o n ,  
B o x  1 4 ,  [ S u i t e  1 0 4] ,  P h o e n i x ,  A r i z o n a  8 5 0 3 4 .   A  w r i t t e n  r e q u e s t  f o r  r e v i e w  
ma y  a l s o  b e  f i l e d  i n  p e r s on  a t  t h e  a b o v e  l oc a t i o ns  o r  t r a n s mi t t e d  b y  a  
me a n s  o t h e r  t h a n  t h e  U n i t ed  S t a t e s  P o s t a l  S e r v i c e .   I f  i t  i s  f i l ed  i n  p e r s o n  
o r  t r a n s m i t t e d  b y  a  me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i ce ,  i t  
w i l l  b e  co n s i d e r ed  f i l e d  o n  t h e  d a t e  i t  i s  r e c e i v e d .   

 
2 .  P a r t i e s  m a y  b e  r e p r e s e n t e d  i n  t h e  f o l l o w i n g  ma n n e r :  
 

A n  i n d i v i d u a l  p a r t y  ( e i t h e r  c l a i ma n t  o r  o p p o s i n g  p a r t y )  ma y  r e p r e s e n t  
h i ms e l f  o r  b e  r e p r e s e n t e d  by  a  d u l y  a u tho r i zed  agen t  who  i s  n o t  c h a r g i n g  a  
f e e  f o r  t h e  r e p r e se n t a t i o n ;  a n  e mp l o y e r ,  i n c l u d i n g  a  c o r p o r a t e  e mp l o y e r ,  
ma y  r e p r e s e n t  i t s e l f  t h r o u g h  a n  o f f i c e r  o r  e m p l o y e e ;  o r  a  d u l y  a u t h o r i z e d  
a g e n t  w h o  i s  c h a r g i n g  a  f e e  ma y  r e p r e se n t  a n y  p a r t y ,  p r o v i d i n g  t h a t  a n  
a t t o r n e y  a u t h o r i z ed  t o  p r a c t i ce  l aw  i n  t h e  S t a t e  o f  A r i z o n a  s h a l l  b e  
r e spons ib l e  f o r  and  supe rv i s e  such  agen t .  

 
3 .  T h e  r e q u e s t  f o r  r e v i e w  m u s t  b e  s ig n e d  b y  t h e  p r o p e r  p a r t y  a n d  mu s t  b e  

a c c o mpa n i e d  b y  a  me m o r a n d u m s t a t i n g  t he  r ea sons  why  t he  appea l s  boa rd ' s  
d e c i s i o n  i s  i n  e r r o r  a n d  c o n t a i n i n g  app rop r i a t e  c i t a t i ons  o f  t he  r eco rd ,  
r u l e s  and  o the r  au tho r i t y .   Upon  mo t ion ,  and  fo r  good  cause ,  t he  Appea l s  
B o a r d  m a y  e x t e nd  t h e  t i me  f o r  f i l i n g  a  r e q u e s t  f o r  r e v i e w .   T h e  t i m e l y  
f i l i n g  o f  s u c h  r e q u e s t  f o r  r e v i e w  i s  a  p r e r e q u i s i t e  t o  a n y  f u r t h e r  a p p e a l .   I f  
y o u  h a v e  a n y  q u e s t i o n s  a bo u t  f i l i n g  a  w r i t t e n  r e q u e s t  f o r  r e v i e w ,  c a l l  t h e  
A p p e a l s  B o a r d  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  

 
_____________________________________________________________________________________ 
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A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  o n  
t o :  
 
 
( x )  E r :   XXXXX Acc t .  No :   XXXXX 
 
 
( x )  ROBE RT J  DUNN I I I  

ASSISTANT ATT ORNE Y GENE RAL CFP/CLA 
1275  W WASHINGTON –  S ITE  CODE 040A 
PHOENIX,  AZ   85007 -2926  

 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 
    F o r  T h e  A p p e a l s  B o a r d  



 

Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
A p p e a l s  B o a r d  N o .  T - 1 0 6 9 0 3 8 - 0 0 1 - B  

 ____________________________________________________________________________________ 
I n  t h e  Ma t t e r  o f :  
 
XXXXX STATE OF  ARIZONA ES A,  TAX UNIT  

℅  R O B E R T  D U N N  I I I  - -  C F P / C L A  
ASST ATTORNEY GENERAL  
1275  W WASHINGTON ST ,  SC  040A 
PHOENIX,  AZ   85007 -2976  

 
E mp l o y e r  D e p a r t me n t  

 ____________________________________________________________________________________ 
IMPORTANTE- - -DECISIÓN DE LA JUNTA DE APELACIONES 

 
E s t a  e s  l a  d e c i s i ón  d e  l a  J u n t a  d e  A p e la c i o n e s  s o b r e  s u s  b e n e f i c i o s  d e  s e g u r o  d e  
d e s e mp l e o .   E s t e  a v i s o  c o n t i e n e  i n f o r ma c i ó n  i mp o r t a n t e  s o b r e  s u  d e r e c h o  d e  
r e c i b i r  b e n e f i c i o s  d e  s e g u r o  d e  d e s e m p l eo .   S i  u s t e d  n o  e s t á  d e  a c u e r d o  c o n  l a  
dec i s i ón ,  só lo  t i ene  30  d í a s  pa r a  ape l a r  de sde  l a  f e cha  de  l a  dec i s i ón .     Nos  
puede  l l amar  a l  ( 602 )  340 -8447  y  l e  t r aduc i r emos  e s t e  av i so  a l  e spaño l .  
 

D  E  C  I  S  I  O  N  
DISMISS ED  

 

THE EMPLOYER,  t h rough  i t s  au tho r i zed  r ep re sen t a t i ve ,  ha s  a sked  t o  
w i t h d r a w i t s  p e t i t i o n  f o r  h e a r i n g  p u r s u an t  t o  A .R .S .  §  23 - 6 7 4 ( A )  a n d  A r i z o n a  
A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 5 0 2 ( A ) .  

 
T h e  A p p e a l s  B o a r d  h a s  j u r i sd i c t i o n  i n  t h i s  ma t t e r  p u r s u an t  t o  A . R . S .  §  2 3 -

724 .  
 
A r i z o n a  A d mi n i s t r a t i v e  Code ,  Sec t i on  R6-3 -1502 (A)  p rov ide s  i n  pe r t i nen t  

pa r t :  
 

A .  T h e  B o a r d  o r  a  h e a r i n g  o f f i c e r  i n  t h e  D e p a r t me n t ' s  
Of f i c e  o f  Appea l s  ma y  i n fo r ma l ly  d i spose  o f  an  
a p p e a l  o r  p e t i t i o n  w i t h o u t  f u r t h e r  a p p e l l a t e  r e v i e w  
o n  t h e  me r i t s :  



 
1 .  B y  w i t h d r a w a l ,  i f  t h e  a p p e l l a n t  w i t hd r a w s  t h e  

a p p e a l  i n  w r i t i n g  o r  o n  t h e  r e c o r d  a t  a n y  t i me  
b e f o r e  t h e  d e c i s i o n  i s  i s s u e d ;  . . .  ( e mp h a s i s  
added ) .  

 
W e  h a v e  c a r e f u l l y  r e v i e w e d  t h e  r e c o r d .  

 
THE APPEALS BOARD FINDS the r e  i s  no  r ea son  t o  w i thho ld  g r an t i ng  t he  

w i t h d r a wa l  r e q u e s t .   A c c o r d i n g l y ,  
 
THE AP P EALS B OAR D DISMISSES  t h e  p e t i t i o n .   An y  s c h e d u l e d  h e a r i n g  

i s  c a n c e l l e d .   T h i s  d e c i s i o n  d o e s  n o t  a f f e c t  a n y  a g r e e me n t  e n t e r e d  i n t o  b e t w e e n  
t h e  E mp l o y e r  a n d  t h e  D e p a r t me n t ,  e i t h e r  c o n c u r r e n t l y  w i t h  t h e  w i t h d r a w a l  o r  
subsequen t  t he r e to .   
 
 

DATE D:  
 

 
APPEAL S BOARD 

 
 
  
HUGO M .  FRANC O,  Cha i rman  
 
 
  
WI LLIAM G.  DADE,  Me mber  
 
 
  
MARILYN J .  WHI TE,  Member  
 

_____________________________________________________________________________________ 
 
PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
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d i sab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  
_____________________________________________________________________________________ 
 

RIGHT TO FURTHER REVIEW  BY THE APPE AL S BOARD 
 

P u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) ,  t h e  f i n a l  d a t e  fo r  f i l i n g  a  r e q u e s t  fo r  
 
r e v i e w  i s  ____________________________. 
 

INSTRUCTIONS FOR FIL I NG A REQUEST  FOR  
REVIEW  OF THE BOARD' S  DECI S I ON  

 
1 .  A  r eques t  f o r  r ev i ew  mus t  b e  f i l e d  i n  w r i t i n g  w i t h i n  30  ca l enda r  days  f rom 

t h e  ma i l i n g  d a t e  o f  t h e  A p p e a l s  B o a r d ' s  d e c i s i o n .  T h e  r e q u e s t  f o r  r e v i e w  i s  
c o n s i d e red  f i l e d  o n  t h e  d a t e  i t  i s  ma i l e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e ,  a s  s h o w n  b y  t h e  p o s t ma r k ,  t o  a n y  p u b l i c  e mp l o y me n t  o f f i c e  i n  t h e  
U n i t e d  S t a t e s  o r  C a n a d a ,  o r  t o  t he  Appea l s  Boa rd ,  1140  E .  W a s h i n g t o n ,  
B o x  1 4 ,  [ S u i t e  1 0 4] ,  P h o e n i x ,  A r i z o n a  8 5 0 3 4 .   A  w r i t t e n  r e q u e s t  f o r  r e v i e w  
ma y  a l s o  b e  f i l e d  i n  p e r s on  a t  t h e  a b o v e  l oc a t i o ns  o r  t r a n s mi t t e d  b y  a  
me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e .  I f  i t  i s  f i l ed  i n  p e r so n  
o r  t r a n s m i t t e d  b y  a  me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i ce ,  i t  
w i l l  b e  co n s i d e r ed  f i l e d  o n  t h e  d a t e  i t  i s  r e c e i v e d .   

 
2 .  P a r t i e s  m a y  b e  r e p r e s e n t e d  i n  t h e  f o l l o w i n g  ma n n e r :  
 

A n  i n d i v i d u a l  p a r t y  ( e i t h e r  c l a i ma n t  o r  o p p o s i n g  p a r t y )  ma y  r e p r e s e n t  
h i ms e l f  o r  b e  r e p r e s e n t e d  by  a  d u l y  a u tho r i zed  agen t  who  i s  n o t  c h a r g i n g  a  
f e e  f o r  t h e  r e p r e se n t a t i o n ;  a n  e mp l o y e r ,  i n c l u d i n g  a  c o r p o r a t e  e mp l o y e r ,  
ma y  r e p r e s e n t  i t s e l f  t h r o u g h  a n  o f f i c e r  o r  e m p l o y e e ;  o r  a  d u l y  a u t h o r i z e d  
a g e n t  w h o  i s  c h a r g i n g  a  f e e  ma y  r e p r e se n t  a n y  p a r t y ,  p r o v i d i n g  t h a t  a n  
a t t o r n e y  a u t h o r i z ed  t o  p r a c t i ce  l aw  i n  t h e  S t a t e  o f  A r i z o n a  s h a l l  b e  
r e spons ib l e  f o r  and  supe rv i s e  such  agen t .  

 
3 .  T h e  r e q u e s t  f o r  r e v i e w  m u s t  b e  s ig n e d  b y  t h e  p r o p e r  p a r t y  a n d  mu s t  b e  

a c c o mpa n i e d  b y  a  me m o r a n d u m s t a t i n g  t he  r ea sons  why  t he  appea l s  boa rd ' s  
d e c i s i o n  i s  i n  e r r o r  a n d  c o n t a i n i n g  app rop r i a t e  c i t a t i ons  o f  t he  r eco rd ,  
r u l e s  and  o the r  au tho r i t y .   Upon  mo t ion ,  and  fo r  good  cause ,  t he  Appea l s  
B o a r d  m a y  e x t e nd  t h e  t i me  f o r  f i l i n g  a  r e q u e s t  f o r  r e v i e w .   T h e  t i m e l y  
f i l i n g  o f  s u c h  r e q u e s t  f o r  r e v i e w  i s  a  p r e r e q u i s i t e  t o  a n y  f u r t h e r  a p p e a l .   I f  
y o u  h a v e  a n y  q u e s t i o n s  a bo u t  f i l i n g  a  w r i t t e n  r e q u e s t  f o r  r e v i e w ,  c a l l  t h e  
A p p e a l s  B o a r d  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  

 
_____________________________________________________________________________________ 

Appea l s  Boa rd  No .  T -1069038 -001 -B  -  Page  3  
 



Appea l s  Boa rd  No .  T -1069038 -001 -B  -  Page  4  
 

 
A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  o n  
t o :  
 
 E r :  XXXXX Acc t .  No :  XXXXX 
 
(x )  XXXXX  
  
( x )  ROBE RT J  DUNN I I I  
 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 
         F o r  T h e  A p p e a l s  B o a r d  



 

Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
A p p e a l s  B o a r d  N o .  T - 1 0 6 9 1 1 3 - 0 0 1 - B  

 ____________________________________________________________________________________ 
I n  t h e  Ma t t e r  o f :  
 
XXXXX STATE OF  ARIZONA E  S  A  TAX UNIT  

℅  ROBE RT DUNN I I I  
ASST  ATTORNEY GENERAL CFP/ CLA 
1275  W WASHINGTON ST ,  SC  040A 
PHOENIX,  AZ   85007 -2976  

 
E mp l o y e r  D e p a r t me n t  

 ____________________________________________________________________________________ 
IMPORTANTE- - -DECISIÓN DE LA JUNTA DE APELACIONES 

 
E s t a  e s  l a  d e c i s i ón  d e  l a  J u n t a  d e  A p e la c i o n e s  s o b r e  s u s  b e n e f i c i o s  d e  s e g u r o  d e  
d e s e mp l e o .   E s t e  a v i s o  c o n t i e n e  i n f o r ma c i ó n  i mp o r t a n t e  s o b r e  s u  d e r e c h o  d e  
r e c i b i r  b e n e f i c i o s  d e  s e g u r o  d e  d e s e m p l eo .   S i  u s t e d  n o  e s t á  d e  a c u e r d o  c o n  l a  
d e c i s i ó n ,  s ó l o  t i e n e  3 0  d í a s  p a r a  a p e l a r  d e s d e  l a  f e c h a  d e  l a  d e c i s i ó n .   N o s  p u e d e  
l l a ma r  a l  ( 6 0 2 )  3 4 0 - 8 4 4 7  y  l e  t r a d u c i r emos  e s t e  av i so  a l  e spaño l .  
 

D  E  C  I  S  I  O  N  
DISMISS ED  

 

THE EMPLOYER,  t h rough  i t s  au tho r i zed  r ep re sen t a t i ve ,  ha s  a sked  t o  
w i t h d r a w i t s  p e t i t i o n  f o r  h e a r i n g  p u r s u an t  t o  A .R .S .  §  23 - 6 7 4 ( A )  a n d  A r i z o n a  
A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 5 0 2 ( A ) .  

 
T h e  A p p e a l s  B o a r d  h a s  j u r i sd i c t i o n  i n  t h i s  ma t t e r  p u r s u an t  t o  A . R . S .  §  2 3 -

724 .  
 
A r i z o n a  A d mi n i s t r a t i v e  Code ,  Sec t i on  R6-3 -1502 (A)  p rov ide s  i n  pe r t i nen t  

pa r t :  
 

A .  T h e  B o a r d  o r  a  h e a r i n g  o f f i c e r  i n  t h e  D e p a r t me n t ' s  
Of f i c e  o f  Appea l s  ma y  i n fo r ma l ly  d i spose  o f  an  
a p p e a l  o r  p e t i t i o n  w i t h o u t  f u r t h e r  a p p e l l a t e  r e v i e w  
o n  t h e  me r i t s :  



 
1 .  B y  w i t h d r a w a l ,  i f  t h e  a p p e l l a n t  w i t hd r a w s  t h e  

a p p e a l  i n  w r i t i n g  o r  o n  t h e  r e c o r d  a t  a n y  t i me  
b e f o r e  t h e  d e c i s i o n  i s  i s s u e d ;  . . .  ( e mp h a s i s  
added ) .  

 
W e  h a v e  c a r e f u l l y  r e v i e w e d  t h e  r e c o r d .  

 
THE APPEALS BOARD FINDS the r e  i s  no  r ea son  t o  w i thho ld  g r an t i ng  t he  

w i t h d r a wa l  r e q u e s t .   A c c o r d i n g l y ,  
 
THE AP P EALS B OAR D DISMISSES  t h e  p e t i t i o n .   An y  s c h e d u l e d  h e a r i n g  

i s  c a n c e l l e d .   T h i s  d e c i s i o n  d o e s  n o t  a f f e c t  a n y  a g r e e me n t  e n t e r e d  i n t o  b e t w e e n  
t h e  E mp l o y e r  a n d  t h e  D e p a r t me n t ,  e i t h e r  c o n c u r r e n t l y  w i t h  t h e  w i t h d r a w a l  o r  
subsequen t  t he r e to .   
 
 

DATE D:  
 

APPEAL S BOARD 
 
 
  
HUGO M .  FRANC O,  Cha i rman  
 
 
  
WI LLIAM G.  DADE,  Me mber  
 
 
  
MARILYN J .  WHI TE,  Member  
 

_____________________________________________________________________________________ 
 
PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  
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RIGHT TO FURTHER REVIEW  BY THE APPE AL S BOARD 
 

P u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) ,  t h e  f i n a l  d a t e  fo r  f i l i n g  a  r e q u e s t  fo r  
 
r e v i e w  i s  ____________________________. 
 

INSTRUCTIONS FOR FIL I NG A REQUEST  FOR  
REVIEW  OF THE BOARD' S  DECI S I ON  

 
1 .  A  r eques t  f o r  r ev i ew  mus t  b e  f i l e d  i n  w r i t i n g  w i t h i n  30  ca l enda r  days  f rom 

t h e  ma i l i n g  d a t e  o f  t h e  A p p e a l s  B o a r d ' s  d e c i s i o n .  T h e  r e q u e s t  f o r  r e v i e w  i s  
c o n s i d e red  f i l e d  o n  t h e  d a t e  i t  i s  ma i l e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e ,  a s  s h o w n  b y  t h e  p o s t ma r k ,  t o  a n y  p u b l i c  e mp l o y me n t  o f f i c e  i n  t h e  
U n i t e d  S t a t e s  o r  C a n a d a ,  o r  t o  t he  Appea l s  Boa rd ,  1140  E .  W a s h i n g t o n ,  
B o x  1 4 ,  [ S u i t e  1 0 4] ,  P h o e n i x ,  A r i z o n a  8 5 0 3 4 .   A  w r i t t e n  r e q u e s t  f o r  r e v i e w  
ma y  a l s o  b e  f i l e d  i n  p e r s on  a t  t h e  a b o v e  l oc a t i o ns  o r  t r a n s mi t t e d  b y  a  
me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e .  I f  i t  i s  f i l ed  i n  p e r so n  
o r  t r a n s m i t t e d  b y  a  me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i ce ,  i t  
w i l l  b e  co n s i d e r ed  f i l e d  o n  t h e  d a t e  i t  i s  r e c e i v e d .   

 
2 .  P a r t i e s  m a y  b e  r e p r e s e n t e d  i n  t h e  f o l l o w i n g  ma n n e r :  
 

A n  i n d i v i d u a l  p a r t y  ( e i t h e r  c l a i ma n t  o r  o p p o s i n g  p a r t y )  ma y  r e p r e s e n t  
h i ms e l f  o r  b e  r e p r e s e n t e d  by  a  d u l y  a u tho r i zed  agen t  who  i s  n o t  c h a r g i n g  a  
f e e  f o r  t h e  r e p r e se n t a t i o n ;  a n  e mp l o y e r ,  i n c l u d i n g  a  c o r p o r a t e  e mp l o y e r ,  
ma y  r e p r e s e n t  i t s e l f  t h r o u g h  a n  o f f i c e r  o r  e m p l o y e e ;  o r  a  d u l y  a u t h o r i z e d  
a g e n t  w h o  i s  c h a r g i n g  a  f e e  ma y  r e p r e se n t  a n y  p a r t y ,  p r o v i d i n g  t h a t  a n  
a t t o r n e y  a u t h o r i z ed  t o  p r a c t i ce  l aw  i n  t h e  S t a t e  o f  A r i z o n a  s h a l l  b e  
r e spons ib l e  f o r  and  supe rv i s e  such  agen t .  

 
3 .  T h e  r e q u e s t  f o r  r e v i e w  m u s t  b e  s ig n e d  b y  t h e  p r o p e r  p a r t y  a n d  mu s t  b e  

a c c o mpa n i e d  b y  a  me m o r a n d u m s t a t i n g  t he  r ea sons  why  t he  appea l s  boa rd ' s  
d e c i s i o n  i s  i n  e r r o r  a n d  c o n t a i n i n g  app rop r i a t e  c i t a t i ons  o f  t he  r eco rd ,  
r u l e s  and  o the r  au tho r i t y .   Upon  mo t ion ,  and  fo r  good  cause ,  t he  Appea l s  
B o a r d  m a y  e x t e nd  t h e  t i me  f o r  f i l i n g  a  r e q u e s t  f o r  r e v i e w .   T h e  t i m e l y  
f i l i n g  o f  s u c h  r e q u e s t  f o r  r e v i e w  i s  a  p r e r e q u i s i t e  t o  a n y  f u r t h e r  a p p e a l .   I f  
y o u  h a v e  a n y  q u e s t i o n s  a bo u t  f i l i n g  a  w r i t t e n  r e q u e s t  f o r  r e v i e w ,  c a l l  t h e  
A p p e a l s  B o a r d  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  

 
_____________________________________________________________________________________ 
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A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  o n  
t o :  
 
 E r :  XXXXX Acc t .  No :  XXXXX 
 
(x )  XXXXX 
  
( x )  ROBE RT J  DUNN I I I  

ASSISTANT ATT ORNE Y GENE RAL CFP/CLA 
1275  W WASHINGTON –  S ITE  CODE 040A 
PHOENIX,  AZ   85007 -2926  

 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 
         F o r  T h e  A p p e a l s  B o a r d  



 

Arizona Department of 
Economic Security 

 
 

Appeals Board 
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 ____________________________________________________________________________________ 
I n  t h e  Ma t t e r  o f :  
 
XXXXX STATE OF  ARIZONA E  S  A  TAX UNIT  

℅  ROBE RT DUNN I I I  
ASST  ATTORNEY GENERAL CFP/ CLA 
1275  W WASHINGTON ST ,  SC  040A 
PHOENIX,  AZ   85007 -2976  

 
E mp l o y e r  D e p a r t me n t  

 ____________________________________________________________________________________ 
IMPORTANTE- - -DECISIÓN DE LA JUNTA DE APELACIONES 

 
E s t a  e s  l a  d e c i s i ón  d e  l a  J u n t a  d e  A p e la c i o n e s  s o b r e  s u s  b e n e f i c i o s  d e  s e g u r o  d e  
d e s e mp l e o .   E s t e  a v i s o  c o n t i e n e  i n f o r ma c i ó n  i mp o r t a n t e  s o b r e  s u  d e r e c h o  d e  
r e c i b i r  b e n e f i c i o s  d e  s e g u r o  d e  d e s e m p l eo .   S i  u s t e d  n o  e s t á  d e  a c u e r d o  c o n  l a  
d e c i s i ó n ,  s ó l o  t i e n e  3 0  d í a s  p a r a  a p e l a r  d e s d e  l a  f e c h a  d e  l a  d e c i s i ó n .   N o s  p u e d e  
l l a ma r  a l  ( 6 0 2 )  3 4 0 - 8 4 4 7  y  l e  t r a d u c i r emos  e s t e  av i so  a l  e spaño l .  
 

D  E  C  I  S  I  O  N  
DISMISS ED  

 

THE EMPLOYER,  t h rough  i t s  au tho r i zed  r ep re sen t a t i ve ,  ha s  a sked  t o  
w i t h d r a w i t s  p e t i t i o n  f o r  h e a r i n g  p u r s u an t  t o  A .R .S .  §  23 - 6 7 4 ( A )  a n d  A r i z o n a  
A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 5 0 2 ( A ) .  

 
T h e  A p p e a l s  B o a r d  h a s  j u r i sd i c t i o n  i n  t h i s  ma t t e r  p u r s u an t  t o  A . R . S .  §  2 3 -

724 .  
 
A r i z o n a  A d mi n i s t r a t i v e  Code ,  Sec t i on  R6-3 -1502 (A)  p rov ide s  i n  pe r t i nen t  

pa r t :  
 

A .  T h e  B o a r d  o r  a  h e a r i n g  o f f i c e r  i n  t h e  D e p a r t me n t ' s  
Of f i c e  o f  Appea l s  ma y  i n fo r ma l ly  d i spose  o f  an  
a p p e a l  o r  p e t i t i o n  w i t h o u t  f u r t h e r  a p p e l l a t e  r e v i e w  
o n  t h e  me r i t s :  



 
1 .  B y  w i t h d r a w a l ,  i f  t h e  a p p e l l a n t  w i t hd r a w s  t h e  

a p p e a l  i n  w r i t i n g  o r  o n  t h e  r e c o r d  a t  a n y  t i me  
b e f o r e  t h e  d e c i s i o n  i s  i s s u e d  . . .  [ E mp h a s i s  
added ] .  

 
W e  h a v e  c a r e f u l l y  r e v i e w e d  t h e  r e c o r d .  

 
THE APPEALS BOARD FINDS the r e  i s  no  r ea son  t o  w i thho ld  g r an t i ng  t he  

w i t h d r a wa l  r e q u e s t .   A c c o r d i n g l y ,  
 
THE AP P EALS B OAR D DISMISSES  t h e  p e t i t i o n .   An y  s c h e d u l e d  h e a r i n g  

i s  c a n c e l l e d .   T h i s  d e c i s i o n  d o e s  n o t  a f f e c t  a n y  a g r e e me n t  e n t e r e d  i n t o  b e t w e e n  
t h e  E mp l o y e r  a n d  t h e  D e p a r t me n t ,  e i t h e r  c o n c u r r e n t l y  w i t h  t h e  w i t h d r a w a l  o r  
subsequen t  t he r e to .   
 
 

DATE D:  
 

APPEAL S BOARD 
 
 
  
HUGO M .  FRANC O,  Cha i rman  
 
 
  
WI LLIAM G.  DADE,  Me mber  
 
 
  
MARILYN J .  WHI TE,  Member  
 

_____________________________________________________________________________________ 
 
PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  
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RIGHT TO FURTHER REVIEW  BY THE APPE AL S BOARD 
 

P u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) ,  t h e  f i n a l  d a t e  fo r  f i l i n g  a  r e q u e s t  fo r  
 
r e v i e w  i s  ____________________________. 
 

INSTRUCTIONS FOR FIL I NG A REQUEST  FOR  
REVIEW  OF THE BOARD' S  DECI S I ON  

 
1 .  A  r eques t  f o r  r ev i ew  mus t  b e  f i l e d  i n  w r i t i n g  w i t h i n  30  ca l enda r  days  f rom 

t h e  ma i l i n g  d a t e  o f  t h e  A p p e a l s  B o a r d ' s  d e c i s i o n .   T h e  r e q u e s t  fo r  r e v i e w 
i s  c o n s i de r e d  f i l ed  o n  t h e  d a t e  i t  i s  ma i l e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e ,  a s  s h o w n  b y  t h e  p o s t ma r k ,  t o  a n y  p u b l i c  e mp l o y me n t  o f f i c e  i n  t h e  
U n i t e d  S t a t e s  o r  C a n a d a ,  o r  t o  t he  Appea l s  Boa rd ,  1140  E .  W a s h i n g t o n ,  
B o x  1 4 ,  [ S u i t e  1 0 4] ,  P h o e n i x ,  A r i z o n a  8 5 0 3 4 .   A  w r i t t e n  r e q u e s t  f o r  r e v i e w  
ma y  a l s o  b e  f i l e d  i n  p e r s on  a t  t h e  a b o v e  l oc a t i o ns  o r  t r a n s mi t t e d  b y  a  
me a n s  o t h e r  t h a n  t h e  U n i t ed  S t a t e s  P o s t a l  S e r v i c e .   I f  i t  i s  f i l ed  i n  p e r s o n  
o r  t r a n s m i t t e d  b y  a  me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i ce ,  i t  
w i l l  b e  co n s i d e r ed  f i l e d  o n  t h e  d a t e  i t  i s  r e c e i v e d .   

 
2 .  P a r t i e s  m a y  b e  r e p r e s e n t e d  i n  t h e  f o l l o w i n g  ma n n e r :  
 

A n  i n d i v i d u a l  p a r t y  ( e i t h e r  c l a i ma n t  o r  o p p o s i n g  p a r t y )  ma y  r e p r e s e n t  
h i ms e l f  o r  b e  r e p r e s e n t e d  by  a  d u l y  a u tho r i zed  agen t  who  i s  n o t  c h a r g i n g  a  
f e e  f o r  t h e  r e p r e se n t a t i o n ;  a n  e mp l o y e r ,  i n c l u d i n g  a  c o r p o r a t e  e mp l o y e r ,  
ma y  r e p r e s e n t  i t s e l f  t h r o u g h  a n  o f f i c e r  o r  e m p l o y e e ;  o r  a  d u l y  a u t h o r i z e d  
a g e n t  w h o  i s  c h a r g i n g  a  f e e  ma y  r e p r e se n t  a n y  p a r t y ,  p r o v i d i n g  t h a t  a n  
a t t o r n e y  a u t h o r i z ed  t o  p r a c t i ce  l aw  i n  t h e  S t a t e  o f  A r i z o n a  s h a l l  b e  
r e spons ib l e  f o r  and  supe rv i s e  such  agen t .  

 
3 .  T h e  r e q u e s t  f o r  r e v i e w  m u s t  b e  s ig n e d  b y  t h e  p r o p e r  p a r t y  a n d  mu s t  b e  

a c c o mpa n i e d  b y  a  me m o r a n d u m s t a t i n g  t he  r ea sons  why  t he  appea l s  boa rd ' s  
d e c i s i o n  i s  i n  e r r o r  a n d  c o n t a i n i n g  app rop r i a t e  c i t a t i ons  o f  t he  r eco rd ,  
r u l e s  and  o the r  au tho r i t y .   Upon  mo t ion ,  and  fo r  good  cause ,  t he  Appea l s  
B o a r d  m a y  e x t e nd  t h e  t i me  f o r  f i l i n g  a  r e q u e s t  f o r  r e v i e w .   T h e  t i m e l y  
f i l i n g  o f  s u c h  r e q u e s t  f o r  r e v i e w  i s  a  p r e r e q u i s i t e  t o  a n y  f u r t h e r  a p p e a l .   I f  
y o u  h a v e  a n y  q u e s t i o n s  a bo u t  f i l i n g  a  w r i t t e n  r e q u e s t  f o r  r e v i e w ,  c a l l  t h e  
A p p e a l s  B o a r d  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  

 
_____________________________________________________________________________________ 
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A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  o n  
t o :  
 
 
 E r :   XXXXX Acc t .  No :  XXXXX 
 
(x )  XXXXX 
  
( x )  ROBE RT J  DUNN I I I  

ASSISTANT ATT ORNE Y GENE RAL CFP/CLA 
1275  W WASHINGTON –  S ITE  CODE 040A 
PHOENIX,  AZ   85007 -2926  

 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 
         F o r  T h e  A p p e a l s  B o a r d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
A p p e a l s  B o a r d  N o .  T - 1 0 6 9 0 2 3 - 0 0 1 - B  

_____________________________________________________________________________________ 
I n  t h e  Ma t t e r  o f :  
 
xxx  STATE OF  ARIZONA E  S  A  TAX UNIT  

℅  ROBE RT DUNN I I I  
ASST  ATTORNEY GENERAL CFP/ CLA 
1275  W WASHINGTON ST ,  SC  040A 
PHOENIX,  AZ   85007 -2976   

 
E mp l o y e r  D e p a r t me n t  

_____________________________________________________________________________________ 
IMPORTANTE- - -DECISIÓN DE LA JUNTA DE APELACIONES 

 
E s t a  e s  l a  d e c i s i ón  d e  l a  J u n t a  d e  A p e la c i o n e s  s o b r e  s u s  b e n e f i c i o s  d e  s e g u r o  d e  
d e s e mp l e o .   E s t e  a v i s o  c o n t i e n e  i n f o r ma c i ó n  i mp o r t a n t e  s o b r e  s u  d e r e c h o  d e  
r e c i b i r  b e n e f i c i o s  d e  s e g u r o  d e  d e s e m p l eo .   S i  u s t e d  n o  e s t á  d e  a c u e r d o  c o n  l a  
d e c i s i ó n ,  s ó l o  t i e n e  3 0  d í a s  p a r a  a p e l a r  d e s d e  l a  f e c h a  d e  l a  d e c i s i ó n .   N o s  p u e d e  
l l a ma r  a l  ( 6 0 2 )  3 4 0 - 8 4 4 7  y  l e  t r a d u c i r emos  e s t e  av i so  a l  e spaño l .  
 

D E C I S I O N 
AFFIRM ED  

 
 

THE EM PLOYER  p e t i t i o ne d  fo r  a  h e a r i n g  f r o m t h e  D e c i s i o n  l e t t e r  d a t e d  
J anua ry  30 ,  2007 ,  wh ich  r e f e r r ed  t o  t he  Emp l o y e r ’ s  l a t e  a p p e a l  f r o m t h e  
D e t e r mi n a t i o n  o f  L i a b i l i t y  f o r  E mp lo y m e n t  o r  W a g e s ,  a n d  f r o m t h e  
D e t e r mi n a t i o n  o f  U n e mp l o y me n t  I n s u r a n c e  L i a b i l i t y .   T h e  D e p a r t me n t ’ s  D e c i s i o n  
l e t t e r  c o n t a i n e d  t h e  f o l l o w i n g  r u l i n g s  a n d  i n s t r u c t i o n s :  

O n  J a n u a r y  2 8 ,  2 00 3 ,  t h e  D e p a r t me n t  r e c e i ved  a n  u n t i me l y  
a p p e a l  … t o  t h e  D e t e r mi n a t i o n s  o f  L i a b i l i t y  fo r  E mp l o y me n t  
o r  Wa g e s  a n d  U n e mp l o y me n t  I n s u r an c e  L i a b i l i t y  
( D e t e r mi n a t i o n s )  i s s u e d  D e c e m b e r  3 0 ,  2 0 0 2  …  T h e  
D e t e r mi n a t i o n s  a nd  N o t i c e  fu r t h e r  s t a t e d  t h e y  w o u l d  b e c o me  
f i na l  un l e s s  wr i t t en  r eques t  f o r  r e cons ide r a t i on  was  f i l ed  
w i th in  f i f t e en  days  o f  t he  da t e  o f  i s suance .  … 
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Your  f axed  l e t t e r  o f  J anua ry  28 ,  2003  was  twen ty -n ine  days  
a f t e r  t h e  i s s u a n ce  o f  t h e  D e t e rmi n a t i o n s  a n d  N o t i c e .   
C o n s e q u e n t l y ,  t h e y  h a v e  b e c o me  f i n a l .  …  A c c o r d i n g l y ,  i t  i s  
t h e  D e p a r t me n t ’ s  D e c i s i on  t h a t  t h e  D e t e r mi n a t i o n s  a n d  
N o t i c e  i s s u e d  …  D e c e mb e r  3 0 ,  2 0 0 2  a r e  f i n a l .   T h i s  
D e c i s i o n  w i l l  a l so  b e c o m e  f i n a l  un l e s s  …  f i l e s  a  w r i t t e n  
p e t i t i o n  f o r  a  f o r ma l  h e a r i n g  b e fo r e  t h e  D e p a r t me n t  o f  
E c o n o mi c  S e c u r i t y  A p p e a l s  B o a r d ,  on  t he  i s sue  o f  t ime l i ne s s  
o n l y ,  w i t h in  30  days  o f  t he  d a t e  o f  t h i s  l e t t e r .  …  

 
T h e  E mp l o y e r ’ s  p e t i t i o n  f o r  a  f o r ma l  h e a r i n g  w a s  t i me l y  f i l e d .   T h e  

A p p e a l s  B o a r d  h a s  j u r i s d i c t i o n  t o  co n s i d e r  t h e  t i me l i n e s s  i s s ue  i n  t h i s  ma t t e r  
p u r s u a n t  t o  A . R . S .  §  2 3 - 7 2 4 ( B ) .  

 
T H E  A P P E A L S  B O A R D  c o n d u c t e d  a  t e l e phone  hea r i ng  be fo r e  ROBERT T .  

N A L L ,  a n  A d mi n i s t r a t i v e  L a w  Ju d g e ,  f r o m P h o e n i x ,  A r i z o n a ,  o n  F r i d a y ,  M a r c h  
6 ,  2009 .   T h e  s c h e d u l e d  i s s u e s  t o  b e  c o n s i d e r e d  w e r e :    

1 .  W h e t h e r  t h e  E m p l o y e r  f i l e d  a  t i me l y  r e q u e s t  f o r  
r e cons ide r a t i on  by  t he  Depa r tme n t  o f  t he  
DETERM I NATION OF  LIABILITY FOR EMPLOYMENT 
OR WAGES da t ed  December  30 ,  2002 ,  pu r suan t  t o  
A . R . S .  §  2 3 - 7 2 4  a n d  A r i z o n a  Ad mi n i s t r a t i v e  C o d e ,  
S e c t i o n  R6 - 3 - 1 4 0 4 .  

2 .  W h e t h e r  t h e  E m p l o y e r  f i l e d  a  t i me l y  r e q u e s t  f o r  
r e cons ide r a t i on  by  t he  Depa r tme n t  o f  t he  
DETERM I NATION OF  UNEMPLOYMENT INSURANCE 
L I A B I L I T Y  d a t e d  D e c e m b e r  3 0 ,  2 0 0 2 ,  p u r s u a n t  t o  
A . R . S .  §  2 3 - 7 2 4  a n d  A r i z o n a  Ad mi n i s t r a t i v e  C o d e ,  
S e c t i o n  R6 - 3 - 1 4 0 4 .  

 
A t  t h e  h e a r i n g ,  a  w i t n e s s  f o r  t h e  E mp l o y e r  a p p e a r e d  a n d  t e s t i f i e d ,  a n d  a  

r e p r e se n t a t i v e  f r om t h e  T a x  S e c t i o n  o f  t he  D e p a r t me n t  a p p e a r e d  a n d  t e s t i f i e d .   
T h e  D e p a r t me n t  w a s  r e p r e se n t e d  b y  c o u n s e l .   B o a r d  E x h i b i t s  1 - 2 5  w e r e  a d mi t t e d  
i n t o  t he  r e c o r d .  

 
THE APP EALS B OAR D FI NDS the  f ac t s  pe r t i n e n t  t o  t h e  i s s ue  b e fo r e  u s  

a n d  n e c e s s a r y  t o  ou r  d e c i s io n  a r e :  
 

1 .  A  DE TERMINATION OF  LIABILITY FOR  
EMPLOYMENT OR WA GE S was  s e n t  b y  c e r t i f i e d  ma i l  o n  
D e c e mb e r  3 0 ,  2 0 0 2 ,  t o  t h e  E m p l o y e r ' s  l a s t  k n ow n  a d d r e s s  
o f  r e c o r d .   T h e  D e t e r mi n a t i o n  a d v i s e d  t h e  Emp l o y e r  t h a t  
t h e  D e t e r mi n a t i o n  w o u l d  b e c o me  f i n a l  u n l e s s  a  w r i t t e n  
r e q u e s t  f o r  r e c o n s i d e r a t i o n  w as  f i l e d  w i t h  t h e  D e p a r t m e n t  
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w i t h i n  f i f t e e n  ( 1 5 )  d a y s  a f t e r  t h e  da t e  o f  t h e  D e t e r m i n a -
t i o n  “ …  a s  p r o v i d e d  i n  A , R , S ,  2 3 - 7 2 4 ” .   ( B d .  E x h .  8 ) .  

2 .  A  DE TER MINATION OF  UNEMPLOYMENT I NSUR ANCE  
L I A B I L I T Y  w a s  s e n t  b y  c e r t i f i e d  ma i l  o n  D e c e mb e r  3 0 ,  
2 0 0 2 ,  t o  t h e  E mp l o y e r ' s  l a s t  k n ow n  a d d r e s s  o f  r e c o r d .   
T h e  D e t e r mi n a t i on  a d v i se d  t h e  E mp l o y e r  t h a t  t h e  
D e t e r mi n a t i o n  wo u l d  b e c o me  f i n a l  u n l e s s  a  w r i t t e n  
r e q u e s t  f o r  r e c o n s i d e r a t i o n  w as  f i l e d  w i t h  t h e  D e p a r t m e n t  
w i t h i n  f i f t e e n  (1 5 )  d a y s  a f t e r  t h e  d a t e  o f  t h e  
D e t e r mi n a t i o n  ( B d .  E x h .  9 ) .   T h e  s a me  c e r t i f i e d  ma i l  
c e r t i f i c a t e  w a s  u s e d .  

3 .  A  NOTI CE OF  ASSES SMENT  was  ma i l ed  t o  t he  
E mp l o y e r ’ s  a d d r e s s  o f  r e c o r d  o n  D e c e mb e r  3 0 ,  2 0 0 2  ( B d .  
E x h .  7 ) .  

4 .  T h e  D e p a r t me n t ’ s  a u d i t o r  a l s o  ma i l e d  a  s e p a r a t e  l e t t e r  t o  
t h e  E mp l o y e r ’ s  l a s t  k n o w n  a d d r e s s  o f  r e c o r d  o n  D e c e m b e r  
30 ,  2002 .   The  aud i t o r  no t ed  t ha t  t he  Depa r tme n t  had  “… 
e x e c u t e d  d e t e r mi n a t i o n  l e t t e r s  e s t a b l i s h i n g  a  t a x  a c c ou n t  
…  a n d  a s s e s s me n t s ”  f o r  t h e  f i r s t  a n d  s e c o n d  q u a r t e r s  o f  
2002 .   The  aud i t o r  exp l a ined  t ha t  he  had  r ece ived  no  
r e p l y  t o  a t t e mp t s  t o  c o n t ac t  t he  Employe r  by  phone ,  and  
i n f o r me d  t h e  E mp l o y e r :   “ I f  y o u  r e c e i v e  t h i s  mi s s i v e  a n d  
w o u l d  l i ke  t o  c o r r e c t  t h e  r e c o r d  i n  a n y  w a y  p l e a s e  d o  n o t  
he s i t a t e  t o  con t ac t  me  a t  t he  number  p rov ided . ”   No th ing  
i n  t h e  a ud i t o r ’ s  l e t t e r  i d e n t i f i e d  t h e  d e t e r mi n a t i o n  l e t t e r s  
b y  n a me .   ( B d .  E x h .  1 1 ) .    

5 .  T h e  E mp l o y e r  t e l e p h o n e d  t h e  a u d i t o r  a n d  d i s c u s s e d  t h e  
s i t u a t i o n .   T h e  E mp l o y e r  u n d e r s t o o d  t h e  a u d i t o r ’ s  
e x p l a n a t i o n  t h a t  t h e  E mp l o y e r  s t i l l  h a d  t i me  t o  a p p ea l ,  
a n d  c o u l d  s u b mi t  a  w r i t t e n  d o c u me n t .  

6 .  F o l l o w i n g  h i s  t e l e p h o n e  d i s c u s s ion  w i th  t he  aud i t o r ,  t he  
E mp l o y e r ’ s  ma n a g i n g  o w n e r  w r o t e  a n d  s i g n e d  a  s i n g l e -
p a g e  d o c u me n t  ( B d .  E x h .  4 )  t h a t  h e  d a t e d  “ J A N 1 . 0 3 ”  a n d  
h e  c a p t i one d :    

R E :   D E T E R M I N A T I O N  O F  L I A B I L I T Y  F O R  
EMPLOYMENT OR WAGE S & DET ERMIANTION 
OF  UNE M PLOYMENT INSURANC E LIABILITY.  

7 .  T h e  E mp l o y e r ’ s  ma n a g i n g  o w n e r  n e v e r  ma i l e d  h i s  l e t t e r  
t o  t h e  D e p a r t me n t .   I n s t e a d ,  h e  p e r s o n a l l y  f a x e d  h i s  
l e t t e r  t o  t h e  D e p a r t me n t  o n  J a n u a r y  2 8 ,  2 0 0 3 .   T h e  
D e p a r t me n t ’ s  e a r l i e s t  r e c e i p t  o f  h i s  l e t t e r  occu r r ed  on  
J anua ry  28 ,  2003  (Bd .  Exh .  4 ) .  
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8 .  T h e  D e p a r t me n t  ma i l e d  a n  U N E M P L O Y M E N T  T A X  
S T A T E M E N T  t o  t h e  E m p l o y e r ’ s  ma i l i n g  a d d r e s s  o f  
r e c o r d  o n  J a n u a r y  2 4 ,  2 0 0 3 .  

9 .  I n  r e s p o n s e  t o  t h e  E mp l o y e r ’ s  l e t t e r  r e q u e s t i n g  “ …  
recons ide r a t i on  a s  pe r  APPEAL RIGHTS”  (Bd .  Exh .  4 ) ,  
t h e  D e p a r t me n t  i s s u e d ,  o n  J a n u a r y  3 0 ,  2 0 0 7 ,  i t s  “ …  
D e c i s i o n  t h a t  t he  D e t e r mi n a t i o n s  an d  N o t i ce  i s s ue d  …  
December  30 ,  2002  a r e  f i na l ” .   The  Dec i s i on  no t i f i ed  t he  
E mp l o y e r  t h a t  t h e  D e c i s i o n  w o u l d  b e c o me  f i n a l  u n l e s s  
t h e  E mp l o y e r  f i l e d  a  w r i t t e n  p e t i t i o n  fo r  a  fo r m a l  
h e a r i n g ,  o n  t h e  i s s ue  o f  t ime l i ne s s  on ly ,  w i th in  30  days  
a f t e r  t h e  d a t e  o f  t he  l e t t e r  (Bd .  Exhs .  2A ,  2B) .  

1 0 .  W h e n  t h e  E mp l o y e r  f i l e d  a  t i me l y  w r i t t e n  p e t i t i o n  f o r  a  
f o r ma l  h e a r i n g  b y  ma i l  p o s t ma r k e d  o n  F e b r u a r y  2 0 ,  
2 0 0 7 ,  h e  u t i l i z e d  t h e  sa m e  ma i l i ng  a d d r e s s  p r e v i o us l y  
u s e d  b y  t h e  D e p a r t me n t  t o  ma i l  i t s  D e t e r mi n a t i o n s  t o  t h e  
E mp l o y e r .   T h e  Emp l o y e r  a l so  i nc luded  a  copy  o f  t he  
J anua ry  30 ,  2007  Dec i s i on  (Bd .  Exh .  1A-C ,  1 I ) .  

 
 
A r i z o n a  R e v i s e d  S t a t u t e s  §  2 3 - 7 2 4  p r o v i d e s  i n  p a r t  a s  f o l l o w s :  
 

A .  W h e n  t h e  d e p a r t me n t  ma k e s  a  d e t e r mi n a t i o n ,  w h i c h  
d e t e r mi n a t i o n  s h a l l  b e  ma d e  e i t h e r  on  t h e  mo t i o n  o f  
t h e  d e p a r t me n t  o r  o n  a p p l i c a t i o n  o f  a n  e mp l o y i n g  
u n i t ,  t h a t  a n  e mp l o y i n g  u n i t  c o n s t i t u t e s  a n  e m p l o y e r  
a s  de f ined  i n  s ec t i on  23 -613  o r  t ha t  s e rv i ce s  
p e r f o r me d  f o r  o r  i n  c o n n e c t i o n  w i t h  t h e  b u s i n e s s  o f  
a n  e mp l o y i n g  u n i t  c o n s t i t u t e  e mp l o y me n t  a s  d e f i n e d  
i n  s e c t i o n  2 3 - 6 1 5  t h a t  i s  n o t  e x e m p t  u n d e r  s e c t i o n  
2 3 - 6 1 7  o r  t h a t  r e mu n e r a t i o n  fo r  s e rv i ce s  cons t i t u t e s  
wages  a s  de f i ned  i n  s ec t i on  23 -622 ,  t h e  
d e t e r mi n a t i o n  s h a l l  b e c o me  f i n a l  w i t h  r e s p e c t  t o  t h e  
e mp l o y i n g  u n i t  f i f t e e n  d a y s  a f t e r  wr i t t e n  n o t i c e  i s  
s e r v e d  p e r s o n a l l y ,  b y  e l e c t r o n i c  t r a n s mi s s i o n  o r  b y  
ma i l  a d d r e s s e d  t o  t h e  l a s t  known  add re s s  o f  t he  
e mp l o y i n g  u n i t ,  u n l e s s  w i t h i n  s u c h  t i me  t h e  
e mp l o y i n g  u n i t  f i l e s  a  w r i t t e n  r e q u e s t  f o r  
r e c o n s i de r a t i o n .  

B .  W h e n  a  r e q u e s t  f o r  r e c o n s i d e r a t i o n  i s  f i l e d  a s  
p r e s c r i b e d  i n  s u b s e c t i on  A  o f  t h i s  s ec t i on ,  a  
r e c o n s i d e r e d  d e t e r mi n a t i o n  s h a l l  b e  ma d e .  …  

*           *           *  
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C .  O n  a n  e mp l o y e r ' s  w r i t t e n  r e q u e s t  a n d  t h e  s u b mi s s i o n  
o f  p e r t i ne n t  i n fo rma t i o n  t o  t h e  de p a r t me n t ,  t h e  
d e p a r t me n t  s h a l l ,  o r  o n  i t s  o wn  mo t i o n  ma y ,  
c o n s i d e r  w h e t h e r  a  d e t e r mi n a t i on ,  r e c o ns i d e r e d  
d e t e r mi n a t i o n  o r  d e c i s i o n  w h i c h  h a s  b e c o me  f i n a l  
s h o u l d  b e  r e v i s e d .  …   

*           *           *  
 
A r i z o n a  R e v i s e d  S t a t u t e s  §  23 -738 (B)  p rov ide s :  

 
B .  A n  e mp l o y e r  a g a i n s t  w h o m a n y  d e l i n q u e n c y  

a s s e s s me n t  i s  ma d e  ma y  p e t i t i o n  f o r  r e a s s e s s me n t  
w i t h i n  f i f t e e n  d ay s  a f t e r  w r i t t e n  n o t i c e  o f  t h e  
a s s e s s me n t  i s  s e r ve d  p e r s o na l l y  o r  s en t  b y  ce r t i f i e d  
ma i l  t o  t h e  e mp l o y e r ' s  l a s t  k n o w n  a d d r e s s .   I f  t h e  
p e t i t i o n  fo r  r e a s s es s me n t  i s  n o t  f i l e d  w i t h i n  f i f t e e n  
d a y s  t h e  a mo u n t  o f  t h e  a s s e s s me n t  s h a l l  b e c o me  
f i n a l  a n d  t h e  l i e n  i m p o s e d  b y  §  2 3 - 7 4 5  s h a l l  a t t a c h .  

 
The  Ar i zona  Cour t  o f  Appea l s  ha s  ad d r e s s e d  t h e  i s s ue  o f  t i me l i n es s  o f  

a p p e a l  f r o m a  p r i o r  d e t e r m i n a t i o n ,  a n d  h as  t a k e n  t h e  pos i t i o n  t ha t  t he  s t a t u t o r y  
p r e r e q u i s i t e s  mu s t  b e  o b s e r v e d  i f  a n  a p p e a l  i s  t o  b e  c o n s i d e r e d  t i me l y .  
 

I n  Wal l i s  v .  Ar i zona  Depar tme n t  o f  E c o n o m i c  S e c u r i t y ,  126  Ar i z .  582 ,  617  
P .  2d  534  (Ar i z .  App .  1980 )  t he  cou r t ,  i n t e rp r e t i ng  A .R .S .  §  23 -773 (B) ,  he ld  t ha t  
a  d e t e r mi n a t i o n  i s s u e d  b y  a  c l a i ms  d ep u t y  b e c o me s  " f i n a l "  u n l e s s  t he r e  i s  a  
t i me l y  a p p e a l  t o  t h a t  d e t e r mina t i on .   The  Cour t  s t a t ed :  
 

W e  mu s t  a s s u me  t h a t  t h e  l e g i s l a t u r e  me a n t  w h a t  i t  s a i d ,  
a n d  t h e r e f o r e  h o l d  t h a t  w h e r e  t h e  s t a t u t o r y  p r e r e q u i s i t e s  
fo r  f i n a l i t y  t o  a  d e p u t y ' s  d e t e r mi n a t i o n  a r e  e s t a b l i s h ed ,  
t h a t  d e c i s i o n  b e c o me s  " f i n a l " ,  un l e s s  a  t ime ly  appea l  i s  
p e r f e c t e d .  

 
I n  Ban ta  v .  Ar i zona  Depar tme n t  o f  E c o n o m i c  S e c u r i t y ,  1 3 0  A r i z .  4 7 2 ,  6 3 6  

P . 2 d  1 2 5 4  ( A r i z .  A p p .  1 9 8 1 )  t h e  c o u r t  a d d re s sed  v i r t ua l l y  t he  i den t i c a l  i s sue  
b e f o r e  u s  i n  t h i s  c a s e ,  i . e . ,  a n  u n t i m e l y  r eques t  f o r  r e cons ide r a t i on  unde r  A .R .S .  
§  2 3 - 7 2 4 ( A ) .   I n  t h a t  d e c i s i o n  t h e  C o u r t  r u l e d :  
 

. . .  We  t he r e fo r e  ho ld  t ha t  a  l i ab i l i t y  de t e rmina t i on  
b e c o me s  f i n a l  f i f t e e n  d a y s  a f t e r  w r i t t e n  n o t i c e  i s  s e r v e d  
p e r s o n a l l y  o r  b y  c e r t i f i e d  ma i l  a d d r e s s e d  t o  t h e  l a s t  
k n o w n  a d d r e s s  o f  t h e  e mp l o y i n g  u n i t ,  u n l e s s  w i t h i n  t h i s  
t i me  t h e  u n i t  f i l e s  a  w r i t t e n  r e q u e s t  fo r  r e c o n s i d e r a t i o n .  
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A r i z o n a  A d mi n i s t r a t i v e  C od e ,  S e c t i o n  R 6 - 3 - 1 4 0 4  p r o v i d e s  i n  p e r t i n e n t  p a r t  
a s  fo l l ows :  

 
A .  E x c e p t  a s  o t h e r w i s e  p rov ided  by  s t a tu t e  o r  by  

Depa r tme n t  r egu l a t i on ,  any  paymen t ,  appea l ,  app l i -
c a t i o n ,  r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  r e p o r t ,  
o r  o t h e r  i n fo r ma t i o n  o r  d oc u me n t  s u b mi t t e d  t o  t h e  
D e p a r t me n t  s h a l l  b e  c o ns i d e r e d  r e c e i v e d  b y  a n d  
f i l e d  w i t h  t h e  D e p a r t me n t :  

 
1 .  I f  t r a n smi t t e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  

S e r v i c e  o r  i t s  s uc c e s s o r ,  o n  t h e  d a t e  i t  i s  
ma i l e d  a s  s h o w n  b y  t h e  p o s t ma r k ,  o r  i n  t h e  a b -
s e n c e  o f  a  p o s t ma r k  t h e  p os t a g e  me t e r  ma r k ,  
o f  t h e  e nv e l o p e  i n  w h i c h  i t  i s  r e c e i v e d ;  o r  i f  
n o t  p o s t ma r k e d  o r  p o s t a g e  me t e r  m a r k e d  o r  i f  
t h e  ma r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  o n  
t h e  d o c u me n t  a s  t h e  d a t e  o f  c o mpl e t i o n .  

2 .  I f  t r a n s mi t t e d  b y  a n y  me a ns  o the r  t han  t he  
U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  suc c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e c e i v e d  b y  t h e  D e p a r t me n t .  

*           *           *  
B .  T h e  s u b m i s s i o n  o f  a n y  p a y me n t ,  a p p e a l ,  a p p l i c a t i o n ,  

r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  r e p o r t ,  o r  o t h e r  
i n fo r ma t i o n  o r  d oc u me n t  n o t  w i t h i n  t h e  s p ec i f i e d  
s t a t u t o r y  o r  r e g u l a t o r y  p e r i od  sha l l  be  cons ide r ed  
t i me l y  i f  i t  i s  e s t a b l i s he d  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r t me n t  t h a t  t h e  d e l a y  i n  s u b mi s s i o n  w a s  d u e  t o :  
D e p a r t me n t  e r r o r  o r  mi s i n f o r ma t i o n ,  d e l a y  o r  o t h e r  
a c t i o n  o f  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  
s u c c e s s o r ,  o r  w h e n  t h e  d e l a y  i n  s u b mi s s i o n  w a s  b e -
c a u s e  t h e  i n d i v i d u a l  c h a n g e d  h i s  ma i l i n g  a d d r e s s  a t  
a  t i me  w h e n  t h e r e  w o u l d   h a v e  b e e n  n o  r e a s o n  f o r  
h i m t o  n o t i f y  t h e  De p a r t me n t  o f  t h e  a d d r e s s  c h a n g e .  

 
1 .  F o r  s u b m i s s i o n  t ha t  i s  n o t  w i t h i n  t he  s t a t u t o r y  

o r  r e g u l a t o r y  p e r i o d  t o  b e  c o n s i d e r e d  t i me l y ,  
t h e  i n t e r e s t e d  p a r t y  mus t  s u b mi t  a  w r i t t e n  e x -
p l a n a t i o n  s e t t i n g  f o r t h  t h e  c i r c u ms t a n c e s  o f  
t h e  d e l a y .  

2 .  T h e  D i r e c t o r  s h a l l  d e s igna t e  pe r sonne l  who  
a r e  t o  de c i d e  w he t h e r  a n  e x t e n s i on  o f  t i m e  
s h a l l  be  g r a n t e d .  

3 .  N o  s u b m i s s i o n  s ha l l  be  c on s i d e r e d  t i me l y  i f  
t h e  d e l a y  i n  f i l i ng  w a s  u n r e a s o n a b le ,  a s  d e -
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t e r mi n e d  b y  t h e  D e p a r t me n t  a f t e r  co n s i d e r i ng  
t h e  c i r c ums t a n c e s  i n  t h e  c a se .  

*           *           *  
C .  Any  no t i c e ,  r epo r t  f o rm,  d e t e r mi n a t i o n ,  d e c i s i o n ,  

a s s e s s me n t ,  o r  o t h e r  d o c u me n t  ma i l e d  b y  t h e  
D e p a r t me n t  s h a l l  b e  c o ns i d e r e d  a s  h a v i ng  b e e n  
s e r v e d  on  t h e  a d dr e s s e e  o n  t h e  d a t e  i t  i s  ma i l e d  t o  
t h e  a d d r e s s e e ’ s  l a s t  k n o w n  a d d r e s s  i f  no t  s e rve d  i n  
p e r s o n .  . . .  [ E mp h a s i s  a d d e d ] .  

 
I n  t h i s  c a s e ,  t h e  E m p l o y e r  c o u l d  h a v e  f i l e d  a  t i me l y  a p p e a l  w i t h i n  1 5  d a y s  

a f t e r  December  30 ,  2002 .   The  Empl oye r ’ s  w i t n e s s  t e s t i f i e d  t h a t  h e  s p o k e  w i t h  
t h e  a u d i t o r  w i t h i n  t h e  1 5  d a y s  a l l ow e d  t o  f i l e  a  t i me l y  a p p e a l .   H o w e v e r ,  t h e  
E mp l o y e r  c o n t e n d e d  t h a t  n e i t h e r  o f  t h e  ad v e r s e  D e t e r mi n a t i o n s  w e r e  r e c e i v e d .   
T h i s  t e s t i mo n y  i s  c o n t r a d i c t e d  b y  t h e  l anguage  o f  t he  appea l  l e t t e r ,  w h i c h  
i d e n t i f i e s  b o t h  D e t e r mi n a t i o n s  b y  t h e i r  l e n g t h y  a n d  p e c u l i a r  n a me s  a n d  a l s o  
spec i f i c a l l y  r e f e r s  t o  AP P E A L  R I G H T S .   T e s t i mo n y  b y  t h e  E mp l o y e r ’ s  wi t n e s s  
t h a t  h e  “ g o t  w i n d  o f ”  t h e  a d v e r s e  D e t e r mi n a t i o n s  a n d  a s s e s s me n t  o f  t a x e s ,  t h e n  
s p o k e  w i t h  t h e  a u d i t o r ,  i s  n o t  s u f f i c i e n t l y  s p e c i f i c  t o  o v e r c o me  t h e  i n f e r e n c e  o f  
r e ce ip t  t ha t  i s  obv ious  f r o m h i s  u s e  o f  a  p r e c i s e  n ame  f o r  b o t h  D e t e r mi n a t i o n s .  

 
T h e  E mp l o y e r ’ s  w i t n e s s  a l s o  t e s t i f i e d  t h a t  h e  p e r s o n a l l y  f a x e d  t h e  a p p e a l  

l e t t e r  o n  t w o  o c c a s i o n s  b e fo r e  J a n u a r y  2 8 ,  2003 .   Howeve r ,  h i s  con t en t i on  i s  no t  
suppo r t ed  by  any  o f  t he  cus tomary  bus ine s s   r e c o r d s .   H e  t e s t i f i e d  t h a t  h e  
r o u t i n e l y  r e - u s e d  fa x  c o n f i r ma t i o n  s h e e t s  an d  h e  ma d e  n o  a t t e mp t  t o  p r e s e r v e  a n y  
b u s i n e s s  r e c o r d s  t o  p r o v e  e a r l i e r  e l e c t r on i c  t r a n s mi s s i o n  o f  t h e  a p p e a l .   He  
p r e sen t ed  no  t e l ephone  r eco rds ,  wh ich  l i k e l y  c o u l d  h a v e  c o n f i r me d  a  l o n g -
d i s t a nc e  f a x  t r a n s mi s s i o n .  

 
B e c a u s e  t h e  E m p l o y e r  ma d e  n o  e f f o r t  t o  ma i l  h i s  a pp e a l ,  A r i z o na  

Admi n i s t r a t i ve  Code ,  Sec t i on  R6-3 -1404  p rov ide s  t ha t  t he  f i l i ng  da t e  o f  t he  
a p p e a l  s ha l l  b e  ” … t h e  d a t e  i t  i s  r e c e i v e d  b y  t h e  D e p a r t me n t . ”   I n  t h i s  c a se ,  t h a t  
d a t e  i s  J a n u a r y  28 ,  2 0 0 3  ( B d .  E x h .  4 ) .   T h e  f i l i n g  d a t e  w a s  2 9  d a y s  a f t e r  
i s s u a n c e  o f  t h e  D e t e r mi n a t i o n s  a n d  N o t i c e .   We  c o n c l u d e  f r o m t h e  mor e  c r e d i b l e  
e v i d e n c e  t h a t  t h e  Emp l o y e r  f i l e d  t h e  a p p e a l  l a t e .    

 
T h e  E mp l o y e r  d i d  n o t  f i l e  a n y  a d d i t i o n a l  d o c u me n t s  f o r  c o n s i d e r a t i o n  b y  

t h e  A p p e a l s  B o a r d .   T h e  o n l y  p o t e n t i a l  e x p l a n a t i o ns  fo r  t h e  l a t e  a p p ea l  f i l i n g   
a d v a n c e d  b y  t h e  E mp l o y e r  w e r e  t h a t  t h e  E mp l o y e r  d i d  n o t  r e c e i v e  t h e  
D e t e r mi n a t i o n s ,  an d  t h a t  i t s  w i t n e s s  f ax e d  t h e  a p p e a l  o n  u n c o n f i r me d  d a t e s  p r i o r  
t o  J a n u a r y  2 8 ,  2 0 0 3 .   We  c o n c l u d e  f r o m t he  e v i d e n c e  t h a t  t h e s e  c o n t e n t i o n s  a r e  
n o t  s u f f i c i e n t  t o  o ve r c o me  t h e  p r e s ump t i o n  t ha t  t h e  f i l i n g  d a t e  o f  t h e  a p p e a l  w a s  
J anua ry  28 ,  2003 .  

 
A r i z o n a  R e v i s e d  S t a t u t e s  § §  2 3 - 7 2 4  a n d  2 3 - 7 3 8 ( B )  a r e  u n a m b i g u o u s ,  

d e c l a r i n g  t h a t :  “ … t h e  d e t e r mi n a t i o n  s h a l l  b ec o me  f i n a l  … ”  a nd  “ I f  t h e  p e t i t i o n  
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f o r  r e a s s e s s me n t  i s  n o t  f i l e d  w i t h i n  f i f t e e n  d a y s  t h e  a m o u n t  o f  t h e  a s s e s s me n t  
s h a l l  b e c o me  f i n a l  … ” .   I n  t h e  a b s e n c e  o f  a  t i m e l y  a p p e a l  o r  a  t i m e l y  p e t i t i o n  f o r  
r e a s se s sme n t ,  t he  Appea l s  Boa rd  i s  w i thou t  au tho r i t y  t o  cons id e r  t h e  me r i t s  o f  
t h i s  ma t t e r .   I n  a d d i t i o n ,  t h e  E mp l o y e r  h a s  p r e s e n t e d  n o  l e g a l  a u t h o r i t i e s  t h a t  
w o u l d  p e r mi t  t h e  A p p e a l s  B o a r d  t o  e x t e n d  t he  a p p e a l  t i me .  

 
H e r e ,  t h e  E mp l o y e r  h a s  n o t  e s t a b l i s h e d  a  r e a s o n  f o r  t h e  l a t e  f i l i n g  o f  t h e  

p e t i t i o n  f o r  r e a s s e s s me n t  w h i c h ,  i f  a c c e p t ed  a s  t r u e ,  wo u l d  c a u se  t h e  B o a r d  t o  
c o n s i d e r  t h e  r e q ues t  t i me l y .  
 

T h e  c o u r t  i n  B a n t a ,  s u p r a ,  a l s o  a d d r e s s e d  t h e  a p p l i c a t i o n  o f  A r i z o n a  
A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 4 0 4 ( B ) ,  s t a t i n g :  
 

T h e  a p p e l l a n t s  h a v e  n o t  e s t ab l i s h e d  t h a t  t h e i r  u n t i m e l y  
r e q u e s t  fo r  r ec o n s i d e r a t i o n  w a s  t h e  r e s u l t  o f  p o s t  o f f i c e  
d e l a y  o r  o t h e r  a c t i o n .   T h e i r  u n t i me l i n e s s ,  c o n s e q u e n t l y ,  
w a s  i n e x c u s a b l e .  

 
T h e  e v i d e n c e  e s t a b l i s h e s  t h a t  n o  a p p e a l  f r o m  t h e  D E T E R M I N A T I O N  O F  

U N E M P L O Y M E N T  I N S U R A N C E  L I A B I L I T Y  a n d  f r o m t h e  D E T E R M I N A T I O N  
OF  LIAB ILITY FOR EMP LOYMENT OF  W A G E S  w a s  f i l e d  w i t h i n  t he  t i m e  
p r e s c r i b e d  b y  A . R . S .  §  2 3 - 7 2 4 .   S i mi l a r l y ,  n o  p e t i t i o n  f o r  r e a s s e s s me n t  o f  t h e  
N O T I C E  O F  A S S E S S M E N T  f o r  t h e  f i r s t  a nd  s econd  qua r t e r s  o f  2002  was  f i l ed  
w i t h i n  t he  t i me  p r e s c r i be d  b y  A . R . S .  §  23 -738 (B) .   The  De pa r tme n t  ma i l ed  a l l  
t h r e e  d o c u me n t s  t o  t h e  Emp l o y e r ' s  c o r r e c t  ma i l i n g  a d d r e s s  o n  D e c e m b e r  3 0 ,  
2 0 0 2 .   T h e  E mp l o y e r ’ s  a p p e a l  w a s  r e c e i v e d  o n  J a n u a r y  2 8 ,  2 0 0 3 ,  w h i c h  w a s  
b e y o n d  t h e  a p p e a l  p e r i o d .   A  p e t i t i o n  f i l e d  o u t s i d e  t h e  s t a t u to r y  p e r i od  ma y  b e  
c o n s i d e red  t i me l y  o n l y  i f  t h e  l a t e  f i l i n g  i s  d u e  t o  D e p a r t me n t  e r r o r  o r  
mi s i n f o r ma t i o n ,  p o s t a l  e r r o r ,  o r  a  c h a n g e  o f  add re s s  when  t he r e  i s  no  r ea son  t o  
no t i f y  t he  Depa r tmen t  o f  t he  change .    
 

B a s e d  u p o n  t h e  e v i d e n c e  b e f o r e  u s ,  t h e  A p p e a l s  B o a r d  c o n c l u d e s  t h a t  t h e  
E mp l o y e r  f i l e d  i t s  a p p e a l  l a t e .   T h e  E mp lo y e r  i s  n o t  e n t i t l e d  t o  a  h e a r i n g  o n  t h e  
me r i t  i s sue s  i n  t h i s  ma t t e r .   A c c o r d i ng l y ,  
 

THE APP EALS B OAR D A F F I R M S  t h e  Depa r tme n t ' s  Dec i s i on  o f  J anua ry  
30 ,  2007 .  
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The  DET ERMINATION OF  LIABILITY FOR EMPLOYMENT OR WAGE S,  
and  t he  DETERM I NATION OF  UNEMPLOYMENT INSURANCE LIABILITY,  
i s s u e d  o n  D e c e mb e r  3 0 ,  2 0 0 2 ,  a r e  f i na l  a n d  b i n d i n g  o n  t h e  E mp l o y e r .  
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HUGO M .  FRANC O,  Cha i rman  
 
 
  
WI LLIAM G.  DADE,  Me mber  
 
 
  
MARILYN J .  WHI TE,  Member  
 

_____________________________________________________________________________________ 
 
PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  
_____________________________________________________________________________________ 
 

RIGHT TO FURTHER REVIEW  BY THE APPE AL S BOARD 
 

P u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) ,  t h e  f i n a l  d a t e  fo r  f i l i n g  a  r e q u e s t  fo r  
 
r e v i e w  i s  ____________________________. 
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INSTRUCTIONS FOR FIL I NG A REQUEST  FOR  
REVIEW  OF THE BOARD' S  DECI S I ON  

 
1 .  A  r eques t  f o r  r ev i ew  mus t  b e  f i l e d  i n  w r i t i n g  w i t h i n  30  ca l enda r  days  f rom 

t h e  ma i l i n g  d a t e  o f  t h e  A p p e a l s  B o a r d ' s  d e c i s i o n .   T h e  r e q u e s t  fo r  r e v i e w 
i s  c o n s i de r e d  f i l ed  o n  t h e  d a t e  i t  i s  ma i l e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e ,  a s  s h o w n  b y  t h e  p o s t ma r k ,  t o  a n y  p u b l i c  e mp l o y me n t  o f f i c e  i n  t h e  
U n i t e d  S t a t e s  o r  C a n a d a ,  o r  t o  t he  Appea l s  Boa rd ,  1140  E .  W a s h i n g t o n ,  
B o x  1 4 ,  [ S u i t e  1 0 4] ,  P h o e n i x ,  A r i z o n a  8 5 0 3 4 .   A  w r i t t e n  r e q u e s t  f o r  r e v i e w  
ma y  a l s o  b e  f i l e d  i n  p e r s on  a t  t h e  a b o v e  l oc a t i o ns  o r  t r a n s mi t t e d  b y  a  
me a n s  o t h e r  t h a n  t h e  U n i t ed  S t a t e s  P o s t a l  S e r v i c e .   I f  i t  i s  f i l ed  i n  p e r s o n  
o r  t r a n s m i t t e d  b y  a  me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i ce ,  i t  
w i l l  b e  co n s i d e r ed  f i l e d  o n  t h e  d a t e  i t  i s  r e c e i v e d .   

 
2 .  P a r t i e s  m a y  b e  r e p r e s e n t e d  i n  t h e  f o l l o w i n g  ma n n e r :  
 

A n  i n d i v i d u a l  p a r t y  ( e i t h e r  c l a i ma n t  o r  o p p o s i n g  p a r t y )  ma y  r e p r e s e n t  
h i ms e l f  o r  b e  r e p r e s e n t e d  by  a  d u l y  a u tho r i zed  agen t  who  i s  n o t  c h a r g i n g  a  
f e e  f o r  t h e  r e p r e se n t a t i o n ;  a n  e mp l o y e r ,  i n c l u d i n g  a  c o r p o r a t e  e mp l o y e r ,  
ma y  r e p r e s e n t  i t s e l f  t h r o u g h  a n  o f f i c e r  o r  e m p l o y e e ;  o r  a  d u l y  a u t h o r i z e d  
a g e n t  w h o  i s  c h a r g i n g  a  f e e  ma y  r e p r e se n t  a n y  p a r t y ,  p r o v i d i n g  t h a t  a n  
a t t o r n e y  a u t h o r i z ed  t o  p r a c t i ce  l aw  i n  t h e  S t a t e  o f  A r i z o n a  s h a l l  b e  
r e spons ib l e  f o r  and  supe rv i s e  such  agen t .  

 
3 .  T h e  r e q u e s t  f o r  r e v i e w  m u s t  b e  s ig n e d  b y  t h e  p r o p e r  p a r t y  a n d  mu s t  b e  

a c c o mpa n i e d  b y  a  me m o r a n d u m s t a t i n g  t he  r ea sons  why  t he  appea l s  boa rd ' s  
d e c i s i o n  i s  i n  e r r o r  a n d  c o n t a i n i n g  app rop r i a t e  c i t a t i ons  o f  t he  r eco rd ,  
r u l e s  and  o the r  au tho r i t y .   Upon  mo t ion ,  and  fo r  good  cause ,  t he  Appea l s  
B o a r d  m a y  e x t e nd  t h e  t i me  f o r  f i l i n g  a  r e q u e s t  f o r  r e v i e w .   T h e  t i m e l y  
f i l i n g  o f  s u c h  r e q u e s t  f o r  r e v i e w  i s  a  p r e r e q u i s i t e  t o  a n y  f u r t h e r  a p p e a l .   I f  
y o u  h a v e  a n y  q u e s t i o n s  a bo u t  f i l i n g  a  w r i t t e n  r e q u e s t  f o r  r e v i e w ,  c a l l  t h e  
A p p e a l s  B o a r d  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  

 
_____________________________________________________________________________________ 
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A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  o n  
t o :  
 
 
( x )  E r :  xxxx   Acc t .  No :  xxxxx  
 
  
( x )  ROBE RT J  DUNN I I I  

ASSISTANT ATT ORNE Y GENE RAL CFP/CLA 
1275  W WASHINGTON –  S ITE  CODE 040A 
PHOENIX,  AZ   85007 -2926  

 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 
         F o r  T h e  A p p e a l s  B o a r d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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XXX STATE OF  ARIZONA E  S  A  TAX UNIT  
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E mp l o y e r  D e p a r t me n t  

_____________________________________________________________________________________ 
IMPORTANTE- - -DECISIÓN DE LA JUNTA DE APELACIONES 

 
E s t a  e s  l a  d e c i s i ón  d e  l a  J u n t a  d e  A p e la c i o n e s  s o b r e  s u s  b e n e f i c i o s  d e  s e g u r o  d e  
d e s e mp l e o .   E s t e  a v i s o  c o n t i e n e  i n f o r ma c i ó n  i mp o r t a n t e  s o b r e  s u  d e r e c h o  d e  
r e c i b i r  b e n e f i c i o s  d e  s e g u r o  d e  d e s e m p l eo .   S i  u s t e d  n o  e s t á  d e  a c u e r d o  c o n  l a  
dec i s i ón ,  só lo  t i ene  30  d í a s  pa r a  ape l a r  de sde  l a  f e cha  de  l a  dec i s i ón .     Nos  
puede  l l amar  a l  ( 602 )  340 -8447  y  l e  t r aduc i r emos  e s t e  av i so  a l  e spaño l .  
 

D E C I S I O N 
AFFIRM ED  

 
 

THE EM PLOYER ,  t h rough  i t s  au tho r i z e d  r e p r e s e n t a t i v e ,  p e t i t i o n e d  f o r  
h e a r i n g  f r o m t h e  D e p a r t me n t ’ s  l e t t e r  da t ed  Augus t  25 ,  2006 ,  wh ich  r e fe r r ed  t o  
t h e  l a t e  f i l i n g  o f  t h e  E m p l o y e r ’ s  p r o t e s t  t o  p a y me n t  o f  bene f i t s  f o l l owing  a  
N o t i c e  t o  E mp l o y e r ,  U B - 1 1 0 .   T h e  l e t t e r  a l s o  r e f e r r ed  t o  t he  l a t e  f i l i ng  o f  t he  
E mp l o y e r ’ s  a p p l i ca t i o n  fo r  r e d e t e r mi n a t i o n  fo l l o w i n g  t h e  B e n e f i t  C h a r g e  N o t i c e ,  
UC-602 .   The  l e t t e r  con t a ined  t he  fo l l o w i n g  r u l i n g s  and  i n s t ruc t i ons :  

…  t h e  No t i c e  t o  E mp l o y e r ,  U B - 1 1 0 ,  w a s  ma i l e d  t o  t h e  
a d d r e s s  o f  r e c o r d  f o r  y o u r  f i r m o n  0 4 / 0 4 / 2 0 0 6 .   A  p r o t e s t  
t o  paymen t  o f  bene f i t s  was  no t  r e t u r n e d  t i me l y ,  t h e r e f o r e ,  
you r  r e sponse  t o  t he  No t i ce  o f  Bene f i t  Cha rges ,  UC-602 ,  
c a n n o t  b e  a c c e p t e d  a s  a  t i m e l y  p r o t e s t  t o  b e ne f i t s  p a i d  t o  
t h i s  c l a i ma n t .  
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T h i s  d e t e r mi n a t i o n  o n  t h e  u n t i me l i n e s s  o f  y o u r  r e s p o n s e  
b e c o me s  f i n a l  u n l e s s  a n  a p pe a l  i s  f i l ed  w i t h i n  f i f t e e n  ( 15 )  
d a y s  a f t e r  t h e  d a t e  o f  t h i s  l e t t e r .  …  

A r i z o n a  R e v i s e d  S t a t u t e s  S e c t i on  23 -732 (B)  p rov ide s  t ha t  
t h e  N o t i ce  o f  B e n e f i t  C h a r g es  s h a l l  b e c o me  f i n a l  u n l e s s  
a n  a p p l i ca t i o n  fo r  r e d e t e r m i n a t i o n  i s  f i l e d  w i t h i n  f i f t ee n  
( 1 5 )  d a y s  o f  t h e  d a t e  o f  t h e  N o t i c e .   D e p a r t me n t  
R e g u l a t i o n  R 6 - 3 - 1 4 0 4  r e q u i r e s  t ha t  t h e  p o s t m a r k  d a t e  o f  
t he  app l i c a t i on  be  cons ide r ed  t he  da t e  o f  ma i l i ng .   Your  
a p p l i c a t i o n  w a s  p o s t ma r k e d  Ju ly  7 ,  2006   20  days  a f t e r  
t h e  d a t e  o f  t h e  N o t i c e .    

S ince  you r  app l i c a t i on  was  no t  f i l ed  w i t h i n  f i f t e en  (15 )  
d a y s  a n d  b e c a u s e  y o u  h a ve  n o t  e s t a b l i s he d  a  g o o d  a n d  
s u f f i c i e n t  r e a s o n  fo r  t h e  d e l a y  i n  s u b mi t t i n g  t h e  
a p p l i c a t i o n ,  t h e  N o t i c e  o f  B e n e f i t  C h a r g e s  d a t e d  J u l y  7 ,  
2006  mu s t  b e  h e l d  t o  b e  f i na l .  … [Emphas i s  added ] .  

*           *           *  
 
T h e  E mp l o y e r ’ s  p e t i t i o n  w a s  t i me l y  f i l e d .   T h e  A p p e a l s  B o a r d  h a s  

j u r i s d i c t i o n  t o  c o n s i d e r  t he  t i me l i n e s s  i s s u e  i n  t h i s  ma t t e r  p u r sua n t  t o  A . R . S .  §  
2 3 - 7 2 4 ( B ) .  

 
THE APPEALS BOARD schedu l ed  a  t e l e p h o n e  h e a r i n g ,  w h i c h  w a s  

convened  on  Febr uary  26 ,  2009 ,  b e fo re  ROBERT  T .  NAL L,  a n  A d mi n i s t r a t i v e  
L a w  J u d g e .   A t  t h a t  t i me ,  a l l  p a r t i e s  w e r e  g i v e n  a n  o p p o r t u n i t y  t o  p r e s e n t  
e v i d e n c e  o n  t h e  f o l l o w i n g  i s s u e s :  
 

1 .  W h e t h e r  t h e  E mp l o y e r  f i l e d  a  t i me l y  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  b y  t h e  D e p a r t me n t ,  p u r s u a n t  t o  A . R . S .  §  
2 3 - 7 3 2 ( B ) .  

2 .  I f  a  t i m e l y  a p p l i c a t i o n  fo r  r e d e t e rmi n a t i o n  w a s  f i l e d ,  
whe the r  t he  No t i ce  o f  Bene f i t  Cha rges ,  UC-602 ,  became  
f i n a l  p r i o r  t o  t h e  f i l i ng  b y  t h e  E mp l o y e r  o f  a n  
a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n .   A l s o ,  w h e t h e r  t h e  
d o c u me n t s  f i l e d  b y  t h e  Emp l o y e r  c a n  b e  c o n s i d e r e d  a  
t i me l y  p r o t e s t  t o  be n e f i t s  p a i d  t o  t h i s  c l a i ma n t .  

 
O n  t h e  s c h e d u l e d  d a t e  o f  h e a r i n g ,  n o  E mp l o y e r  w i t n e s s  a p p e a r e d  t o  t e s t i f y .   

C o u n s e l  f o r  t h e  D e p a r t me n t  a n d  a  w i t ne s s  f o r  t he  Depa r tmen t  appea red  and  
p r e s e n t e d  e v i d e n c e .   E x h i b i t s  1  t h r o u g h  1 0  w e r e  a dmi t t e d  i n t o  e v i d e nc e .   We  
h a v e  c a r e f u l l y  r e v i e w e d  t h e  r e c o r d .   
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THE APP EALS B OAR D FI NDS the  f ac t s  pe r t i n e n t  t o  t h e  i s s ue  b e fo r e  u s  
a n d  n e c e s s a r y  t o  ou r  d e c i s io n  a r e :   

 
1 .  O n  J u l y  7 ,  2 0 0 6 ,  t h e  D e p a r t me n t  m a i l e d  B e n e f i t  C h a r g e  N o t i c e s  

t o  t h e  Em p l o y e r ’ s  a d d r e s s  o f  r e c o r d  ( B d .  E x h .  5 A / B ) .   T h e  
D e p a r t me n t  p r e v i o u s l y  h a d  ma i l e d  D e t e r mi n a t i o n s  o f  
U n e mp l o y me n t  I n s u r a n c e  L i a b i l i t y  t o  t h e  E m p l o y e r  o n  M a r c h  2 ,  
2 0 0 6  ( B d .  E x h .  3 A / B ) ,  w h i c h  t h e  Employe r  ha s  neve r  appea l ed .  

2 .  T h e  E m p l o y e r ’ s  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  f r o m t h e  
B e n e f i t  C h a r g e  N o t i c e s  w a s  f i l e d ,  a c c o r d i n g  t o  t h e  p o s t ma r k ,  o n  
Ju ly  27 ,  2006  (Bd .  Exh .  4 ) .   The  Employe r  da t ed  t he  docume n t  
M a r c h  1 4 ,  2 0 0 6  ( B d .  E x h .  4 )  

3 .  O n  A u g u s t  2 5 ,  2 0 0 7 ,  t h e  D e p a r t me n t  i s s u e d  i t s  d e c i s i o n  o n  t h e  
t i me l i n e s s  o f  t h e  E mp l o y e r ’ s  a p p l i c a t i on  fo r  r ede t e rmina t i on .   
T h e  D e p a r t me n t  h e l d  t h a t  b e c a u s e  t he  Employe r  d id  no t  f i l e  i t s  
a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  w i t h i n  1 5  d a y s ,  “ … t h e  N o t i c e  
o f  B e n e f i t  C h a r g e s  d a t e d  J u l y  7 ,  2 0 0 6  mu s t  b e  h e l d  f i n a l . ”  ( B d .  
E x h .  6 ) .   

4 .  T h e  D e p a r t me n t  a l s o  c o n c l u d e d  t h a t  a  p r o t e s t  t o  p a y me n t  o f  
b e n e f i t s  w a s  n o t  r e t u r ned  t i me l y  fo l l o w i n g  t h e  N o t i c e  t o  
E mp l o y e r ,  U B - 1 1 0 ,  t h a t  w a s  ma i l e d  o n  A p r i l  4 ,  2 0 0 6 ,  t o  t h e  
E mp l o y e r ’ s  a d d r e s s  o f  r e c o r d  ( B d .  E x h .  6 ) .  

5 .  T h e  E m p l o y e r ,  t h r o u g h  i t s  a ccoun t an t s  a s  au tho r i zed  
r e p r e s e n t a t i v e s ,  a p p l i e d  f o r  r e d e t e r mi n a t i o n  i n  a  l e t t e r  d a t e d  
A u g u s t  2 9 ,  2 0 0 6  ( B d .  E x h .  8 ) .   I n  t h i s  l e t t e r ,  n o  r e a s o n  w a s  
p r e s e n t e d  fo r  f i l i ng  a  l a t e  a p p l i c a t i on  fo r  r e d e t e r mi n a t i o n  o r  fo r  
f i l i n g  a  l a t e  p r o t e s t .    

6 .  T h e  E mp l o y e r  d i d  n o t  s p e c i f y  w h a t  e f f o r t s  t h e  E mp l o y e r  h a d  
u n d e r t a k e n  t o  e n s u r e  i t s  ma i l  i s  r e ce ived  p rompt ly ,  and  o f f e r ed  
n o  r e a s o n  f o r  f i l i ng  a  l a t e  a p p l i c a t i on  f o r  r e d e t e r mi n a t i o n .  

 

A r i z o n a  R e v i s e d  S t a t u t e s  §  2 3 - 7 3 2 ( B ) ,  p r o v i d e s  i n  p e r t i n e n t  p a r t :  
 

B .  T h e  d e p a r t me n t  m a y  g i v e  q u a r t e r l y  n o t i f i c a t i o n  t o  
e mp l o y e r s  o f  b e n e f i t s  p a i d  a n d  c h a r g e a b l e  t o  t h e i r  
a c c o u n t s  o r  o f  t h e  s t a t u s  o f  s u c h  a c c ou n t s ,  a n d  s u c h  
no t i f i c a t i on ,  i n  t he  absence  o f  a n  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  f i l e d  w i t h i n  f i f t e e n  d a y s  a f t e r  
ma i l i n g ,  s h a l l  b e c o me  c o n c l u s i v e  a n d  b i n d i n g  u p o n  
t h e  e mp l o y e r  f o r  a l l  p u r p o s e s .   A  r e d e t e r mi n a t i o n  o r  
den i a l  o f  an  app l i c a t i on  by  t he  depa r tme n t  sha l l  
b e c o me  f i n a l  u n l e s s  w i t h i n  f i f t e e n  d a y s  a f t e r  
ma i l i n g  o r  d e l i v e r y  t h e r e o f  a n  a p p e a l  i s  f i l e d  w i t h  

Appea l s  Boa rd  No .  T -1069032 -001 -B  -  Page  3  



t h e  a p p e a l s  b o a r d .   T h e  r e d e t e r mi na t i o n s  ma y  b e  
i n t r o d u c e d  i n  a n y  s u b s e q u e n t  a d mi n i s t r a t i v e  o r  
j u d i c i a l  p r o c e e d i ng s  i n v o l v i n g  t h e  de t e r mi n a t i o n  o f  
t h e  r a t e  o f  c o n t r i b u t i o n s  o f  any  emp loye r  fo r  any  
c a l e n d a r  y e a r  …  [ E mp h a s i s  a d d e d ] .    

 
A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 5 0 6 ( B ) ,  p r o v i d e s  i n  p e r t i n e n t  

pa r t :  
 
B .  Pe t i t i on  fo r  hea r i ng  o r  r ev i ew  

1 .  A n y  i n t e r e s t e d  p a r t y  t o  a  r e cons ide r ed  
d e t e r mi n a t i o n  o r  a  d e n i a l  o f  a p p l i c a t i o n  f o r  
r e cons ide r ed  de t e rmina t i on  o r  a  pe t i t i on  fo r  
r e a s se s sme n t  ma y  pe t i t i on  t he  Appea l s  Boa rd  
fo r  r e v i ew .   T h e  p e t i t i o n  s h a l l  b e  i n  w r i t i ng  
and  sha l l  be  s i gned  by  t he  appe l l an t  o r  t he  
a u t h o r i z ed  a g e n t .   T h e  p e t i t i o n  s h a l l  b e  f i l e d  
w i t h i n  15  c a l e n da r  d a y s  a f t e r  t he  ma i l i n g  o f  
t h e  r e c on s i d e r e d  d e t e r mi n a t i o n  o r  d e n i a l  
t he r eo f  i nvo lv ing  one  o f  t he  fo l l owing  i s sue s :  

a .  B e n e f i t s  p a i d  an d  c h a r ge a b l e  t o  t h e  
accoun t  (A .R .S .  §  23 -732 ) ;  

b .  T h e  r a t e  o f  c o n t r i b u t i o n s  ( A . R . S .  §  2 3 -
7 3 2 ) ;  …   

*           *           *  

 
The  r eco rd  r evea l s  t ha t  a  copy  o f  t he  Bene f i t  Cha rge  No t i ce  was  s en t  by  

ma i l  o n  J u l y  7 ,  2 0 0 6 ,  t o  t h e  E mp l o y e r ' s  l a s t  k n o w n  a d d r e s s  o f  r e c o r d .   T h e  
N o t i c e  t o  E mp l o y e r ,  U B - 1 1 0 ,  w a s  m a i l e d  t o  t he  Employe r ’ s  add re s s  o f  r e co rd  on  
A p r i l  4 ,  2 0 0 6 .    

 
T h e  E mp l o y e r ’ s  ap p l i c a t i on  f o r  r e d e t e r mi n a t i o n  o f  t h e  B e n e f i t  C h a r g e  

No t i ce  wa s  f i l ed  on  Ju ly  27 ,  2006 ,  wh ich  i s  mor e  t h a n  1 5  d a y s  f r o m t h e  d a t e  o f  
t h e  B e n e f i t  C h a r ge  N o t i c e .   T h e  Emp l o y er ’ s  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n ,  
t h e r e f o r e ,  w a s  n o t  f i l e d  w i t h i n  t h e  s t a t u t o r y  t i me .  
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A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 4 0 4  p r o v i d e s  i n  p e r t i n e n t  
pa r t :  

A .  E x c e p t  a s  o t h e r w i s e  p rov ided  by  s t a tu t e  o r  by  
Depa r tme n t  r egu l a t i on ,  any  paymen t ,  appea l ,  app l i -
c a t i o n ,  r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  r e p o r t ,  
o r  o t h e r  i n fo r ma t i o n  o r  d oc u me n t  s u b mi t t e d  t o  t h e  
D e p a r t me n t  s h a l l  b e  c o ns i d e r e d  r e c e i v e d  b y  a n d  
f i l e d  w i t h  t h e  D e p a r t me n t :  

1 .  I f  t r a n smi t t e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e  o r  i t s  s uc c e s s o r ,  o n  t h e  d a t e  i t  i s  
ma i l e d  a s  s h o w n  b y  t h e  p o s t ma r k ,  o r  i n  t h e  a b -
s e n c e  o f  a  p o s t ma r k  t h e  p os t a g e  me t e r  ma r k ,  
o f  t h e  e nv e l o p e  i n  w h i c h  i t  i s  r e c e i v e d ;  o r  i f  
n o t  p o s t ma r k e d  o r  p o s t a g e  me t e r  m a r k e d  o r  i f  
t h e  ma r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  o n  
t h e  d o c u me n t  a s  t h e  d a t e  o f  c o mpl e t i o n .  

2 .  I f  t r a n s mi t t e d  b y  a n y  me a ns  o the r  t han  t he  
U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  suc c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e c e i v e d  b y  t h e  D e p a r t me n t .  

*           *           *  
B .  T h e  s u b m i s s i o n  o f  a n y  p a y me n t ,  a p p e a l ,  a p p l i c a t i o n ,  

r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  r e p o r t ,  o r  o t h e r  
i n fo r ma t i o n  o r  d oc u me n t  n o t  w i t h i n  t h e  s p ec i f i e d  
s t a t u t o r y  o r  r e g u l a t o r y  p e r i od  sha l l  be  cons ide r ed  
t i me l y  i f  i t  i s  e s t a b l i s he d  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r t me n t  t h a t  t h e  d e l a y  i n  s u b mi s s i o n  w a s  d u e  t o :  
D e p a r t me n t  e r r o r  o r  mi s i n f o r ma t i o n ,  d e l a y  o r  o t h e r  
a c t i o n  o f  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  
s u c c e s s o r ,  o r  w h e n  t h e  d e l a y  i n  s u b mi s s i o n  w a s  b e -
c a u s e  t h e  i n d i v i d u a l  c h a n g e d  h i s  ma i l i n g  a d d r e s s  a t  
a  t i me  w h e n  t h e r e  w o u l d  h a v e  b e e n  n o  r e a s o n  f o r  
h i m t o  n o t i f y  t h e  De p a r t me n t  o f  t h e  a d d r e s s  c h a n g e .  

1 .  F o r  s u b m i s s i o n  t ha t  i s  n o t  w i t h i n  t he  s t a t u t o r y  
o r  r e g u l a t o r y  p e r i o d  t o  b e  c o n s i d e r e d  t i me l y ,  
t h e  i n t e r e s t e d  p a r t y  mus t  s u b mi t  a  w r i t t e n  e x -
p l a n a t i o n  s e t t i n g  f o r t h  t h e  c i r c u ms t a n c e s  o f  
t h e  d e l a y .  

2 .  T h e  D i r e c t o r  s h a l l  d e s igna t e  pe r sonne l  who  
a r e  t o  de c i d e  w he t h e r  a n  e x t e n s i on  o f  t i m e  
s h a l l  be  g r a n t e d .  

3 .  N o  s u b m i s s i o n  s ha l l  be  c on s i d e r e d  t i me l y  i f  
t h e  d e l a y  i n  f i l i ng  w a s  u n r e a s o n a b le ,  a s  d e -
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t e r mi n e d  b y  t h e  D e p a r t me n t  a f t e r  co n s i d e r i ng  
t h e  c i r c ums t a n c e s  i n  t h e  c a se .  

*           *           *  
C .  Any  no t i c e ,  r epo r t  f o rm,  d e t e r mi n a t i o n ,  d e c i s i o n ,  

a s s e s s me n t ,  o r  o t h e r  d o c u me n t  ma i l e d  b y  t h e  
D e p a r t me n t  s h a l l  b e  c o ns i d e r e d  a s  h a v i ng  b e e n  
s e r v e d  on  t h e  a d dr e s s e e  o n  t h e  d a t e  i t  i s  ma i l e d  t o  
t h e  a d d r e s s e e ’ s  l a s t  k n o w n  a d d r e s s  i f  no t  s e rve d  i n  
p e r s o n .  . . .  [ E mp h a s i s  a d d e d ] .  

 
I n  t h e  p e t i t i o n ,  t h e  E mp l o y e r  h a s  o f f e r ed  n o  f u r t h e r  e x p l a n a t i o n  fo r  f i l i n g  a  

l a t e  app l i c a t i on  fo r  r ede t e rmina t i on .    
 
W e  c o n c l u d e  t h e  E mp l o y e r  h a d  r e a s o n s  t o  no t i f y  t he  Depa r tmen t  o f  any  

c h a n g e  i n  i t s  ma i l i n g  a d d r e s s  a n d  t o  e n s u r e  t h a t  i m p o r t a n t  ma i l  w a s  h a n d l e d  
p r o p e r l y ,  b e c a u s e  o f  p e n d i n g  w a g e s  t o  b e  r e p o r t e d  o n  a  q u a r t e r l y  b a s i s  a n d  
b e c a u s e  o f  p e n d i n g  c h a r g e s  t o  t h e  E m p l o y e r ’ s  e x p e r i e n c e  r a t i n g  a c c o u n t .  

 
T h e  E mp l o y e r  h a s  o f f e r e d  n o  a d e q u a t e  exp l ana t i on  fo r  f i l i n g  a  l a t e  

a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  o f  t he  Bene f i t  Cha rge  No t i ce s ,  no r  ha s  t he  
E mp l o y e r  a d e q u a t e l y  e x p l a in e d  i t s  f a i l u r e  t o  f i l e  a  t i me l y  p r o t e s t  t o  t h e  N o t i c e  
t o  E mp l o y e r .   T h e  E mp l o y e r  d i d  n o t  me e t  t h e  s t a t u t o r y  r e q u i r e m e n t  t o  b e c o me  a n  
i n t e r e s t e d  p a r t y  t o  t h e  c a se ,  b e c a u se  t h e  E m p l o y e r  d i d  n o t  f i l e  a  t i me l y  p r o t e s t .   
T h e  ma i l i n g  o f  t h e  n o t i c e  t o  a  p a r t y  c o m me n c e d  t h e  t i me  p e r i o d  t o  a p p e a l ,  a n d  
t h e  p a r t y  w a s  o b l i ga t e d  t o  ke e p  a  c u r r e n t  a n d  a c c u r a t e  ma i l i n g  a d d r e s s  o n  r e c o r d  
w i t h  t h e  D e p a r t me n t .   

 
T h e  E mp l o y e r  h a s  n o t  a l l e g e d  a n d  e s t ab l i s h e d  a n y  f a c t  w h i c h ,  i f  a c c e p t e d  

a s  t r ue ,  wou ld  i nvoke  t he  p rov i s i ons  o f  Ar i zona  Admi n i s t r a t i ve  Code ,  Sec t i on  
R 6 - 3 - 1 4 0 4 ( B )  a n d  w o u l d  p e r mi t  f i n d i n g  t h e  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  w a s  
t i me l y  f i l e d .   A c c o r d i n g l y ,   

 
THE APP EALS BOARD AF FIRMS t h e  D e p a r t me n t ’ s  d e c i s i o n  d a t e d  A u g u s t  

25 ,  2006 ,  r ega rd ing  t he  l a t e  f i l i ng  o f  t h e  Emp l o y e r ’ s  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  o f  t h e  B e n e f i t  C h a r g e  N o t i c e s .  
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T h e  B e n e f i t  C h a r ge  N o t i ce s  d a t e d  J u l y  7 ,  2 0 0 6 ,  r e ma i n  i n  f u l l  fo r c e  a n d  
e f f ec t .  
 
 

DATE D:  
 

APPEAL S BOARD 
 
 
  
HUGO M .  FRANC O,  Cha i rman  
 
 
  
WI LLIAM G.  DADE,  Me mber  
 
 
  
MARILYN J .  WHI TE,  Member  
 

_____________________________________________________________________________________ 
 
PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  
_____________________________________________________________________________________ 
 

RIGHT TO FURTHER REVIEW  BY THE APPE AL S BOARD 
 

P u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) ,  t h e  f i n a l  d a t e  fo r  f i l i n g  a  r e q u e s t  fo r  
 
r e v i e w  i s  ____________________________. 
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INSTRUCTIONS FOR FIL I NG A REQUEST  FOR  
REVIEW  OF THE BOARD' S  DECI S I ON  

 
1 .  A  r eques t  f o r  r ev i ew  mus t  b e  f i l e d  i n  w r i t i n g  w i t h i n  30  ca l enda r  days  f rom 

t h e  ma i l i n g  d a t e  o f  t h e  A p p e a l s  B o a r d ' s  d e c i s i o n .   T h e  r e q u e s t  fo r  r e v i e w 
i s  c o n s i de r e d  f i l ed  o n  t h e  d a t e  i t  i s  ma i l e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e ,  a s  s h o w n  b y  t h e  p o s t ma r k ,  t o  a n y  p u b l i c  e mp l o y me n t  o f f i c e  i n  t h e  
U n i t e d  S t a t e s  o r  C a n a d a ,  o r  t o  t he  Appea l s  Boa rd ,  1140  E .  W a s h i n g t o n ,  
B o x  1 4 ,  [ S u i t e  1 0 4] ,  P h o e n i x ,  A r i z o n a  8 5 0 3 4 .   A  w r i t t e n  r e q u e s t  f o r  r e v i e w  
ma y  a l s o  b e  f i l e d  i n  p e r s on  a t  t h e  a b o v e  l oc a t i o ns  o r  t r a n s mi t t e d  b y  a  
me a n s  o t h e r  t h a n  t h e  U n i t ed  S t a t e s  P o s t a l  S e r v i c e .   I f  i t  i s  f i l ed  i n  p e r s o n  
o r  t r a n s m i t t e d  b y  a  me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i ce ,  i t  
w i l l  b e  co n s i d e r ed  f i l e d  o n  t h e  d a t e  i t  i s  r e c e i v e d .   

2 .  P a r t i e s  m a y  b e  r e p r e s e n t e d  i n  t h e  f o l l o w i n g  ma n n e r :  

A n  i n d i v i d u a l  p a r t y  ( e i t h e r  c l a i ma n t  o r  o p p o s i n g  p a r t y )  ma y  r e p r e s e n t  
h i ms e l f  o r  b e  r e p r e s e n t e d  by  a  d u l y  a u tho r i zed  agen t  who  i s  n o t  c h a r g i n g  a  
f e e  f o r  t h e  r e p r e se n t a t i o n ;  a n  e mp l o y e r ,  i n c l u d i n g  a  c o r p o r a t e  e mp l o y e r ,  
ma y  r e p r e s e n t  i t s e l f  t h r o u g h  a n  o f f i c e r  o r  e m p l o y e e ;  o r  a  d u l y  a u t h o r i z e d  
a g e n t  w h o  i s  c h a r g i n g  a  f e e  ma y  r e p r e se n t  a n y  p a r t y ,  p r o v i d i n g  t h a t  a n  
a t t o r n e y  a u t h o r i z ed  t o  p r a c t i ce  l aw  i n  t h e  S t a t e  o f  A r i z o n a  s h a l l  b e  
r e spons ib l e  f o r  and  supe rv i s e  such  agen t .  

3 .  T h e  r e q u e s t  f o r  r e v i e w  m u s t  b e  s ig n e d  b y  t h e  p r o p e r  p a r t y  a n d  mu s t  b e  
a c c o mpa n i e d  b y  a  me m o r a n d u m s t a t i n g  t he  r ea sons  why  t he  appea l s  boa rd ' s  
d e c i s i o n  i s  i n  e r r o r  a n d  c o n t a i n i n g  app rop r i a t e  c i t a t i ons  o f  t he  r eco rd ,  
r u l e s  and  o the r  au tho r i t y .   Upon  mo t ion ,  and  fo r  good  cause ,  t he  Appea l s  
B o a r d  m a y  e x t e nd  t h e  t i me  f o r  f i l i n g  a  r e q u e s t  f o r  r e v i e w .   T h e  t i m e l y  
f i l i n g  o f  s u c h  r e q u e s t  f o r  r e v i e w  i s  a  p r e r e q u i s i t e  t o  a n y  f u r t h e r  a p p e a l .   I f  
y o u  h a v e  a n y  q u e s t i o n s  a bo u t  f i l i n g  a  w r i t t e n  r e q u e s t  f o r  r e v i e w ,  c a l l  t h e  
A p p e a l s  B o a r d  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  

 
_____________________________________________________________________________________ 
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A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  o n  
t o :  
 
 
( x )  E r :  XXX  Acc t .  No :  XXX-00 0  
 
  
( x )  ROBE RT J  DUNN I I I  

ASSISTANT ATT ORNE Y GENE RAL CFP/CLA 
1275  W WASHINGTON –  S ITE  CODE 040A 
PHOENIX,  AZ   85007 -2926  

 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 
         F o r  T h e  A p p e a l s  B o a r d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
A p p e a l s  B o a r d  N o .  T - 1 0 6 9 0 4 0 - 0 0 1 - B  

_____________________________________________________________________________________ 
I n  t h e  Ma t t e r  o f :  
 
XXX STATE OF  ARIZONA E  S  A  TAX UNIT  

℅  ROBE RT DUNN I I I  
ASST  ATTORNEY GENERAL CFP/ CLA 
1275  W WASHINGTON ST ,  SC  040A 
PHOENIX,  AZ   85007 -2976   

 
E mp l o y e r  D e p a r t me n t  

_____________________________________________________________________________________ 
IMPORTANTE- - -DECISIÓN DE LA JUNTA DE APELACIONES 

 
E s t a  e s  l a  d e c i s i ón  d e  l a  J u n t a  d e  A p e la c i o n e s  s o b r e  s u s  b e n e f i c i o s  d e  s e g u r o  d e  
d e s e mp l e o .   E s t e  a v i s o  c o n t i e n e  i n f o r ma c i ó n  i mp o r t a n t e  s o b r e  s u  d e r e c h o  d e  
r e c i b i r  b e n e f i c i o s  d e  s e g u r o  d e  d e s e m p l eo .   S i  u s t e d  n o  e s t á  d e  a c u e r d o  c o n  l a  
d e c i s i ó n ,  s ó l o  t i e n e  3 0  d í a s  p a r a  a p e l a r  d e s d e  l a  f e c h a  d e  l a  d e c i s i ó n .   N o s  p u e d e  
l l a ma r  a l  ( 6 0 2 )  3 4 0 - 8 4 4 7  y  l e  t r a d u c i r emos  e s t e  av i so  a l  e spaño l .  
 

D E C I S I O N 
AFFIRM ED  

 
 

THE EMPLOYER,  t h rough  i t s  au tho r i zed  r ep re sen t a t i ve ,  pe t i t i oned  fo r  a  
h e a r i n g  f r o m  t h e  D e p a r t me n t ’ s  l e t t e r  d a t e d  M a r c h  6 ,  2 0 0 7 ,  w h i c h  r e f e r r e d  t o  t h e  
E mp l o y e r ’ s  l a t e  p r o t e s t  t o  t h e  N o t i c e  t o  Emp l o y e r ,  U B - 1 1 0 .   T h e  l e t t e r  a l s o  
r e f e r r e d  t o  t h e  E m p l o y e r ’ s  l a t e  r e s p o n s e  t o  t h e  B e n e f i t  C h a r g e  N o t i c e ,  U C - 6 0 2 .   
T h e  l e t t e r  c o n t a i ned  t h e  f o l l o wing  ru l i ngs  and  i n s t ruc t i ons :  

…  t h e  N o t i c e  t o  E mp l o y e r ,  U B - 1 1 0 ,  w a s  ma i l e d  t o  t h e  
a d d r e s s  o f  r e c o r d  f o r  y o u r  f i r m o n  S e p t e m b e r  0 5 ,  2 0 0 6 .   A 
p r o t e s t  t o  t h e  p a yme n t  o f  b e n e f i t s  w a s  n o t  r e t u r n e d  t i me l y ,  
t h e r e f o r e ,  y o u r  r e s p o n s e  t o  t he  B e n e f i t  C h a r g e  N o t i c e ,  U C -
6 0 2 ,  c a n n o t  b e  a c c e p t e d  a s  a  t i me l y  p r o t e s t  t o  b e n e f i t s  p a i d  
t o  t h i s  c l a i ma n t .   

A r i z o n a  R e v i s e d  S t a t u t e  Se c t i on  23 -732 (B)  p rov i des  t ha t  t he  
B e n e f i t  C h a r g e  N o t i c e  s h a l l  b e c o me  f i n a l  u n l e s s  a  w r i t t e n  
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r e q u e s t  fo r  r e v i ew  i s  f i l ed  w i t h in  f i f t e en  (15 )  days  o f  t he  
d a t e  o f  t h e  C h a r ge  N o t i c e .  …  Y o u r  r e q u e s t  f o r  r e v i e w  w a s  
f a x e d  J a n u a r y  3 0 ,  2 0 0 7 ;  1 7  d a y s  a f t e r  t he  da t e  o f  t he  Cha rge  
N o t i c e .  

S i n c e  y o u r  a p p l i c a t i o n  w a s  n o t  f i l e d  w i t h i n  f i f t e e n  ( 1 5 )  d a y s  
a n d  b e c a u s e  y o u  h a v e  n o t  e s t a b l i s h e d  a  g o o d  a n d  s u f f i c i e n t  
r e a s o n  fo r  t h e  d e l a y  i n  s ub mi t t i n g  t h e  r e q u es t  fo r  r ev i e w ,  
t h e  B e n e f i t  C h a r g e  N o t i c e  d a t e d  J a n u a r y  1 2 ,  2 0 0 7  mu s t  b e  
h e l d  f i n a l .  

T h i s  d e c i s i o n  o n  t h e  u n t i me l i n e s s  o f  y o u r  a p p l i c a t i o n  
b e c o me s  f i n a l  u n l e s s  a  w r i t t e n  r e que s t  f o r  r e v i e w  by  t h e  
U n e mp l o y me n t  I n s u r a n c e  A p p e a l s  B o a r d  i s  f i l e d  w i t h i n  
f i f t e en  (15 )  days  o f  t he  da t e  o f  t h i s  l e t t e r .  …  

 
T h e  E mp l o y e r ’ s  p e t i t i o n  w a s  t i me l y  f i l e d .   T h e  A p p e a l s  B o a r d  h a s  

j u r i s d i c t i o n  t o  c o n s i d e r  t he  t i me l i n e s s  i s s u e  i n  t h i s  ma t t e r  p u r sua n t  t o  A . R . S .  §  
2 3 - 7 2 4 ( B ) .  

 
THE APPEALS BOARD schedu l ed  a  t e l e p h o n e  h e a r i n g ,  w h i c h  w a s  

convened  on  Febr uary  26 ,  2009 ,  b e fo re  ROBERT  T .  NAL L,  a n  A d mi n i s t r a t i v e  
L a w  J u d g e .   A t  t h a t  t i me ,  a l l  p a r t i e s  w e r e  g i v e n  a n  o p p o r t u n i t y  t o  p r e s e n t  
e v i d e n c e  o n  t h e  f o l l o w i n g  i s s u e s :  
 

1 .  W h e t h e r  t h e  E mp l o y e r  f i l e d  a  t i me l y  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  b y  t h e  D e p a r t me n t ,  p u r s u a n t  t o  A . R . S .  §  
2 3 - 7 3 2 ( B ) .  

2 .  I f  a  t i me l y  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  w e r e  f i l e d ,  
whe the r  t he  No t i ce  o f  Bene f i t  Cha rges ,  UC-602 ,  became  
f i n a l  p r i o r  t o  t h e  f i l i ng  b y  t h e  E mp l o y e r  o f  a n  
a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n .   A l s o ,  w h e t h e r  t h e  
d o c u me n t s  f i l e d  b y  t h e  Emp l o y e r  c a n  b e  c o n s i d e r e d  a  
t i me l y  p r o t e s t  t o  be n e f i t s  p a i d  t o  t h i s  c l a i ma n t .  

 
O n  t h e  s c h e d u l e d  d a t e  o f  h e a r i n g ,  n o  E mp l o y e r  w i t n e s s  a p p e a r e d  t o  t e s t i f y .   

C o u n s e l  f o r  t h e  D e p a r t me n t  a n d  a  w i t n e s s  f o r  t h e  D e p a r t me n t  a l s o  a p p e a r e d .   
E x h i b i t s  1  t h r o u g h  1 1  w e r e  a d mi t t e d  i n t o  e v i de n c e .   W e  h a v e  c a r e f u l l y  r e v i e w e d  
t h e  r e c o r d .   
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THE APP EALS B OAR D FI NDS the  f ac t s  pe r t i n e n t  t o  t h e  i s s ue  b e fo r e  u s  
a n d  n e c e s s a r y  t o  ou r  d e c i s io n  a r e :   

 
1 .  O n  J a n u a r y  1 2 ,  2 0 0 7 ,  t h e  De p a r t me n t  ma i l e d  a  B e n e f i t  C h a r g e  

N o t i c e  t o  t h e  E m p l o y e r ’ s  a d d r e s s  o f  r e co rd  (Bd .  Exh .  7 ) .   The  
D e p a r t me n t  p r e v i o u s l y  had  ma i l ed ,  on  June  5 ,  2006 ,  a  
D e t e r mi n a t i o n  o f  U n e mp l o y me n t  I n s u r a n c e  L i a b i l i t y  t o  t h e  
E mp l o y e r  ( B d .  E x h .  8 ) ,  w h i c h  t h e  E m p l o y e r  h a s  n e v e r  a p p e a l e d .  

2 .  T h e  E m p l o y e r ’ s  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  f r o m t h e  
Bene f i t  Cha rge  No t i ce  was  f i l ed  by  f ax  on  J anua ry  30 ,  2007  
( B d .  E x h .  7 ) .  

3 .  O n  M a r c h  6 ,  2 0 0 7 ,  t h e  D e p a r t me n t  i s s u e d  i t s  d e c i s i o n  o n  t h e  
t i me l i n e s s  o f  t h e  E mp l o y e r ’ s  a p p l i c a t i on  fo r  r ede t e rmina t i on .   
T h e  D e p a r t me n t  h e l d  t h a t  b e c a u s e  t he  Employe r  d id  no t  f i l e  i t s  
app l i c a t i on  fo r  r ede t e rmina t i on  w i th in  15  days ,  “…the  Bene f i t  
Cha rge  No t i ce  da t ed  J anua ry  12 ,  2007  mus t  be  he ld  f i na l . ”  (Bd .  
E x h .  4 ) .   

4 .  T h e  D e p a r t me n t  a l s o  c o n c l u d e d  t h a t  a  p r o t e s t  t o  p a y me n t  o f  
b e n e f i t s  w a s  n o t  r e t u r ned  t i me l y  fo l l o w i n g  t h e  N o t i c e  t o  
E mp l o y e r ,  U B - 1 1 0 ,  t h a t  w a s  ma i l e d  o n  S e p t e m b e r  5 ,  2 0 0 6 ,  t o  
t h e  E mp l o y e r ’ s  a d d r e s s  o f  r e c o r d  ( B d .  E x h .  4 ) .  

5 .  T h e  E mp l o y e r  r e q u e s t e d  a  r e v i e w i n  i t s  u n d a t e d  l e t t e r  f a x e d  a n d  
ma i l ed  on  March  15 ,  2007  (Bd .  Exhs .  1 -3 ) .   I n  h i s  l e t t e r ,  t he  
E mp l o y e r ’ s  o w n e r  d i d  n o t  a ddr e s s  t h e  j u r i s d i c t i o n a l  
p r e r e q u i s i t e  t o  f i l e  a  t i m e l y  p r o t e s t  a n d  t o  f i l e  a  t i me l y  
a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n .    

6 .  T h e  E mp l o y e r  d i d  n o t  s p e c i f y  w h a t  e f f o r t s  t h e  E mp l o y e r  h a d  
u n d e r t a k e n  t o  e n s u r e  i t s  ma i l  i s  r e ce ived  p rompt ly ,  and  o f f e r ed  
n o  r e a s o n  f o r  f i l i ng  a  l a t e  a p p l i c a t i on  f o r  r e d e t e r mi n a t i o n .  

 

A r i z o n a  R e v i s e d  S t a t u t e s  §  2 3 - 7 3 2 ( B ) ,  p r o v i d e s  i n  p e r t i n e n t  p a r t :  
 

B .  T h e  d e p a r t me n t  m a y  g i v e  q u a r t e r l y  n o t i f i c a t i o n  t o  
e mp l o y e r s  o f  b e n e f i t s  p a i d  a n d  c h a r g e a b l e  t o  t h e i r  
a c c o u n t s  o r  o f  t h e  s t a t u s  o f  s u c h  a c c ou n t s ,  a n d  s u c h  
no t i f i c a t i on ,  i n  t he  absence  o f  a n  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  f i l e d  w i t h i n  f i f t e e n  d a y s  a f t e r  
ma i l i n g ,  s h a l l  b e c o me  c o n c l u s i v e  a n d  b i n d i n g  u p o n  
t h e  e mp l o y e r  f o r  a l l  p u r p o s e s .   A  r e d e t e r mi n a t i o n  o r  
den i a l  o f  an  app l i c a t i on  by  t he  depa r tme n t  sha l l  
b e c o me  f i n a l  u n l e s s  w i t h i n  f i f t e e n  d a y s  a f t e r  
ma i l i n g  o r  d e l i v e r y  t h e r e o f  a n  a p p e a l  i s  f i l e d  w i t h  
t h e  a p p e a l s  b o a r d .   T h e  r e d e t e r mi na t i o n s  ma y  b e  
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i n t r o d u c e d  i n  a n y  s u b s e q u e n t  a d mi n i s t r a t i v e  o r  
j u d i c i a l  p r o c e e d i ng s  i n v o l v i n g  t h e  de t e r mi n a t i o n  o f  
t h e  r a t e  o f  c o n t r i b u t i o n s  o f  any  emp loye r  fo r  any  
c a l e n d a r  y e a r  …  [ E mp h a s i s  a d d e d ] .    

 
A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 5 0 6 ( B ) ,  p r o v i d e s  i n  p e r t i n e n t  

pa r t :  
 
B .  Pe t i t i on  fo r  hea r i ng  o r  r ev i ew  

1 .  A n y  i n t e r e s t e d  p a r t y  t o  a  r e cons ide r ed  
d e t e r mi n a t i o n  o r  a  d e n i a l  o f  a p p l i c a t i o n  f o r  
r e cons ide r ed  de t e rmina t i on  o r  a  pe t i t i on  fo r  
r e a s se s sme n t  ma y  pe t i t i on  t he  Appea l s  Boa rd  
fo r  r e v i ew .   T h e  p e t i t i o n  s h a l l  b e  i n  w r i t i ng  
and  sha l l  be  s i gned  by  t he  appe l l an t  o r  t he  
a u t h o r i z ed  a g e n t .   T h e  p e t i t i o n  s h a l l  b e  f i l e d  
w i t h i n  15  c a l e n da r  d a y s  a f t e r  t he  ma i l i n g  o f  
t h e  r e c on s i d e r e d  d e t e r mi n a t i o n  o r  d e n i a l  
t he r eo f  i nvo lv ing  one  o f  t he  fo l l owing  i s sue s :  

a .  B e n e f i t s  p a i d  an d  c h a r ge a b l e  t o  t h e  
accoun t  (A .R .S .  §  23 -732 ) ;  

b .  T h e  r a t e  o f  c o n t r i b u t i o n s  ( A . R . S .  §  2 3 -
7 3 2 ) ;  …   

*           *           *  

 
The  r eco rd  r evea l s  t ha t  a  copy  o f  t he  Bene f i t  Cha rge  No t i ce  was  s en t  by  

ma i l  o n  J a n u a r y  1 2 ,  2 0 0 7 ,  t o  t h e  E m p l o y e r ' s  l a s t  k n o w n  a d d r e s s  o f  r e c o r d .   T h e  
N o t i c e  t o  E mp l o y e r ,  U B - 1 1 0 ,  w a s  m a i l e d  t o  t he  Employe r ’ s  add re s s  o f  r e co rd  on  
S e p t e mb e r  5 ,  2 0 0 6 .    

 
T h e  E mp l o y e r ’ s  ap p l i c a t i on  f o r  r e d e t e r mi n a t i o n  o f  t h e  B e n e f i t  C h a r g e  

N o t i c e  wa s  f i l e d  o n  J a n u a r y  3 0 ,  2 0 0 7 ,  w h i c h  i s  mo r e  t h a n  1 5  d a y s  f r o m t h e  d a t e  
o f  t he  Bene f i t  Cha rge  No t i ce .   The  Emp l o y e r ’ s  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n ,  
t h e r e f o r e ,  w a s  n o t  f i l e d  w i t h i n  t h e  s t a t u t o r y  t i me .  
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A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 4 0 4  p r o v i d e s  i n  p e r t i n e n t  
pa r t :  

A .  E x c e p t  a s  o t h e r w i s e  p rov ided  by  s t a tu t e  o r  by  
Depa r tme n t  r egu l a t i on ,  any  paymen t ,  appea l ,  app l i -
c a t i o n ,  r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  r e p o r t ,  
o r  o t h e r  i n fo r ma t i o n  o r  d oc u me n t  s u b mi t t e d  t o  t h e  
D e p a r t me n t  s h a l l  b e  c o ns i d e r e d  r e c e i v e d  b y  a n d  
f i l e d  w i t h  t h e  D e p a r t me n t :  

1 .  I f  t r a n smi t t e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e  o r  i t s  s uc c e s s o r ,  o n  t h e  d a t e  i t  i s  
ma i l e d  a s  s h o w n  b y  t h e  p o s t ma r k ,  o r  i n  t h e  a b -
s e n c e  o f  a  p o s t ma r k  t h e  p os t a g e  me t e r  ma r k ,  
o f  t h e  e nv e l o p e  i n  w h i c h  i t  i s  r e c e i v e d ;  o r  i f  
n o t  p o s t ma r k e d  o r  p o s t a g e  me t e r  m a r k e d  o r  i f  
t h e  ma r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  o n  
t h e  d o c u me n t  a s  t h e  d a t e  o f  c o mpl e t i o n .  

2 .  I f  t r a n s mi t t e d  b y  a n y  me a ns  o the r  t han  t he  
U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  suc c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e c e i v e d  b y  t h e  D e p a r t me n t .  

*           *           *  
B .  T h e  s u b m i s s i o n  o f  a n y  p a y me n t ,  a p p e a l ,  a p p l i c a t i o n ,  

r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  r e p o r t ,  o r  o t h e r  
i n fo r ma t i o n  o r  d oc u me n t  n o t  w i t h i n  t h e  s p ec i f i e d  
s t a t u t o r y  o r  r e g u l a t o r y  p e r i od  sha l l  be  cons ide r ed  
t i me l y  i f  i t  i s  e s t a b l i s he d  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r t me n t  t h a t  t h e  d e l a y  i n  s u b mi s s i o n  w a s  d u e  t o :  
D e p a r t me n t  e r r o r  o r  mi s i n f o r ma t i o n ,  d e l a y  o r  o t h e r  
a c t i o n  o f  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  
s u c c e s s o r ,  o r  w h e n  t h e  d e l a y  i n  s u b mi s s i o n  w a s  b e -
c a u s e  t h e  i n d i v i d u a l  c h a n g e d  h i s  ma i l i n g  a d d r e s s  a t  
a  t i me  w h e n  t h e r e  w o u l d  h a v e  b e e n  n o  r e a s o n  f o r  
h i m t o  n o t i f y  t h e  De p a r t me n t  o f  t h e  a d d r e s s  c h a n g e .  

1 .  F o r  s u b m i s s i o n  t ha t  i s  n o t  w i t h i n  t he  s t a t u t o r y  
o r  r e g u l a t o r y  p e r i o d  t o  b e  c o n s i d e r e d  t i me l y ,  
t h e  i n t e r e s t e d  p a r t y  mus t  s u b mi t  a  w r i t t e n  e x -
p l a n a t i o n  s e t t i n g  f o r t h  t h e  c i r c u ms t a n c e s  o f  
t h e  d e l a y .  

2 .  T h e  D i r e c t o r  s h a l l  d e s igna t e  pe r sonne l  who  
a r e  t o  de c i d e  w he t h e r  a n  e x t e n s i on  o f  t i m e  
s h a l l  be  g r a n t e d .  

3 .  N o  s u b m i s s i o n  s ha l l  be  c on s i d e r e d  t i me l y  i f  
t h e  d e l a y  i n  f i l i ng  w a s  u n r e a s o n a b le ,  a s  d e -
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t e r mi n e d  b y  t h e  D e p a r t me n t  a f t e r  co n s i d e r i ng  
t h e  c i r c ums t a n c e s  i n  t h e  c a se .  

*           *           *  
C .  Any  no t i c e ,  r epo r t  f o rm,  d e t e r mi n a t i o n ,  d e c i s i o n ,  

a s s e s s me n t ,  o r  o t h e r  d o c u me n t  ma i l e d  b y  t h e  
D e p a r t me n t  s h a l l  b e  c o ns i d e r e d  a s  h a v i ng  b e e n  
s e r v e d  on  t h e  a d dr e s s e e  o n  t h e  d a t e  i t  i s  ma i l e d  t o  
t h e  a d d r e s s e e ’ s  l a s t  k n o w n  a d d r e s s  i f  no t  s e rve d  i n  
p e r s o n .  . . .  [ E mp h a s i s  a d d e d ] .  

 
I n  t h e  p e t i t i o n ,  t h e  E mp l o y e r  h a s  o f f e r ed  n o  f u r t h e r  e x p l a n a t i o n  fo r  f i l i n g  a  

l a t e  app l i c a t i on  fo r  r ede t e rmina t i on .    
 
W e  c o n c l u d e  t h e  E mp l o y e r  h a d  r e a s o n s  t o  no t i f y  t he  Depa r tmen t  o f  any  

c h a n g e  i n  i t s  ma i l i n g  a d d r e s s  a n d  t o  e n s u r e  t h a t  i m p o r t a n t  ma i l  w a s  h a n d l e d  
p r o p e r l y ,  b e c a u s e  o f  p e n d i n g  w a g e s  t o  b e  r e p o r t e d  o n  a  q u a r t e r l y  b a s i s  a n d  
b e c a u s e  o f  p e n d i n g  c h a r g e s  t o  t h e  E m p l o y e r ’ s  e x p e r i e n c e  r a t i n g  a c c o u n t .  

 
T h e  E mp l o y e r  h a s  o f f e r e d  n o  a d e q u a t e  exp l ana t i on  fo r  f i l i n g  a  l a t e  

a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  o f  t he  Bene f i t  Cha rge  No t i ce ,  no r  ha s  t he  
E mp l o y e r  a d e q u a t e l y  e x p l a in e d  i t s  f a i l u r e  t o  f i l e  a  t i me l y  p r o t e s t  t o  t h e  N o t i c e  
t o  E mp l o y e r .   T h e  E mp l o y e r  d i d  n o t  me e t  t h e  s t a t u t o r y  r e q u i r e m e n t  t o  b e c o me  a n  
i n t e r e s t e d  p a r t y  t o  t h e  c a se ,  b e c a u se  t h e  E m p l o y e r  d i d  n o t  f i l e  a  t i me l y  p r o t e s t .   
T h e  ma i l i n g  o f  t h e  n o t i c e  t o  a  p a r t y  b e g an  t h e  t i me  t o  a p p e a l ,  a n d  t h e  p a r t y  w a s  
o b l i g a t e d  t o  k e e p  a  c u r r e n t  a n d  a c c u r a t e  ma i l i n g  a d d r e s s  o n  r e c o r d  w i t h  t h e  
D e p a r t me n t .   

 
T h e  E mp l o y e r  h a s  n o t  a l l e g e d  a n d  e s t a b l i s h e d  a n y  f a c t  w h i c h ,  i f  a c c e p t e d  

a s  t r ue ,  wou ld  i nvoke  t he  p rov i s i ons  o f  Ar i zona  Admi n i s t r a t i ve  Code ,  Sec t i on  
R 6 - 3 - 1 4 0 4 ( B )  a n d  w o u l d  p e r mi t  f i n d i n g  t h a t  t h e  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  
w a s  t i me l y  f i l e d .   A c c o r d i n g l y ,   

 
THE APP EALS BOARD AF FIRMS t h e  D e p a r t me n t ’ s  d e c i s i o n  d a t e d  A u g u s t  

2 6 ,  2 0 0 6 ,  r e g a r d i ng  t h e  l a t e  f i l i n g  o f  t h e  E m p l o y e r ’ s  a p p l i c a t i o n  f o r  r e v i e w  o f  
t h e  B e n e f i t  C h a r g e  N o t i c e .  
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T h e  B e n e f i t  C h a r g e  N o t i c e  d a t e d  J a n u a r y  1 2 ,  2 0 0 7 ,  r e ma i n s  i n  f u l l  f o r c e  
a n d  e f f e c t .  
 
 

DATE D:  
 

APPEAL S BOARD 
 
 
  
HUGO M .  FRANC O,  Cha i rman  
 
 
  
WI LLIAM G.  DADE,  Me mber  
 
 
  
MARILYN J .  WHI TE,  Member  
 

_____________________________________________________________________________________ 
 
PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  
_____________________________________________________________________________________ 
 

RIGHT TO FURTHER REVIEW  BY THE APPE AL S BOARD 
 

P u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) ,  t h e  f i n a l  d a t e  fo r  f i l i n g  a  r e q u e s t  fo r  
 
r e v i e w  i s  ____________________________. 
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INSTRUCTIONS FOR FIL I NG A REQUEST  FOR  
REVIEW  OF THE BOARD' S  DECI S I ON  

 
1 .  A  r eques t  f o r  r ev i ew  mus t  b e  f i l e d  i n  w r i t i n g  w i t h i n  30  ca l enda r  days  f rom 

t h e  ma i l i n g  d a t e  o f  t h e  A p p e a l s  B o a r d ' s  d e c i s i o n .   T h e  r e q u e s t  fo r  r e v i e w 
i s  c o n s i de r e d  f i l ed  o n  t h e  d a t e  i t  i s  ma i l e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e ,  a s  s h o w n  b y  t h e  p o s t ma r k ,  t o  a n y  p u b l i c  e mp l o y me n t  o f f i c e  i n  t h e  
U n i t e d  S t a t e s  o r  C a n a d a ,  o r  t o  t he  Appea l s  Boa rd ,  1140  E .  W a s h i n g t o n ,  
B o x  1 4 ,  [ S u i t e  1 0 4] ,  P h o e n i x ,  A r i z o n a  8 5 0 3 4 .   A  w r i t t e n  r e q u e s t  f o r  r e v i e w  
ma y  a l s o  b e  f i l e d  i n  p e r s on  a t  t h e  a b o v e  l oc a t i o ns  o r  t r a n s mi t t e d  b y  a  
me a n s  o t h e r  t h a n  t h e  U n i t ed  S t a t e s  P o s t a l  S e r v i c e .   I f  i t  i s  f i l ed  i n  p e r s o n  
o r  t r a n s m i t t e d  b y  a  me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i ce ,  i t  
w i l l  b e  co n s i d e r ed  f i l e d  o n  t h e  d a t e  i t  i s  r e c e i v e d .   

2 .  P a r t i e s  m a y  b e  r e p r e s e n t e d  i n  t h e  f o l l o w i n g  ma n n e r :  

A n  i n d i v i d u a l  p a r t y  ( e i t h e r  c l a i ma n t  o r  o p p o s i n g  p a r t y )  ma y  r e p r e s e n t  
h i ms e l f  o r  b e  r e p r e s e n t e d  by  a  d u l y  a u tho r i zed  agen t  who  i s  n o t  c h a r g i n g  a  
f e e  f o r  t h e  r e p r e se n t a t i o n ;  a n  e mp l o y e r ,  i n c l u d i n g  a  c o r p o r a t e  e mp l o y e r ,  
ma y  r e p r e s e n t  i t s e l f  t h r o u g h  a n  o f f i c e r  o r  e m p l o y e e ;  o r  a  d u l y  a u t h o r i z e d  
a g e n t  w h o  i s  c h a r g i n g  a  f e e  ma y  r e p r e se n t  a n y  p a r t y ,  p r o v i d i n g  t h a t  a n  
a t t o r n e y  a u t h o r i z ed  t o  p r a c t i ce  l aw  i n  t h e  S t a t e  o f  A r i z o n a  s h a l l  b e  
r e spons ib l e  f o r  and  supe rv i s e  such  agen t .  

3 .  T h e  r e q u e s t  f o r  r e v i e w  m u s t  b e  s ig n e d  b y  t h e  p r o p e r  p a r t y  a n d  mu s t  b e  
a c c o mpa n i e d  b y  a  me m o r a n d u m s t a t i n g  t he  r ea sons  why  t he  appea l s  boa rd ' s  
d e c i s i o n  i s  i n  e r r o r  a n d  c o n t a i n i n g  app rop r i a t e  c i t a t i ons  o f  t he  r eco rd ,  
r u l e s  and  o the r  au tho r i t y .   Upon  mo t ion ,  and  fo r  good  cause ,  t he  Appea l s  
B o a r d  m a y  e x t e nd  t h e  t i me  f o r  f i l i n g  a  r e q u e s t  f o r  r e v i e w .   T h e  t i m e l y  
f i l i n g  o f  s u c h  r e q u e s t  f o r  r e v i e w  i s  a  p r e r e q u i s i t e  t o  a n y  f u r t h e r  a p p e a l .   I f  
y o u  h a v e  a n y  q u e s t i o n s  a bo u t  f i l i n g  a  w r i t t e n  r e q u e s t  f o r  r e v i e w ,  c a l l  t h e  
A p p e a l s  B o a r d  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  

_____________________________________________________________________________________ 
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A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  o n  
t o :  
 
 
( x )  E r :  XXX  Acc t .  No :  XXX-00 0  
 
 
( x )  ROBE RT J  DUNN I I I  

ASSISTANT ATT ORNE Y GENE RAL CFP/CLA 
1275  W WASHINGTON –  S ITE  CODE 040A 
PHOENIX,  AZ   85007 -2926  

 
 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 
         F o r  T h e  A p p e a l s  B o a r d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
A p p e a l s  B o a r d  N o .  T - 1 0 6 9 0 4 4 - 0 0 1 - B  

_____________________________________________________________________________________ 
I n  t h e  Ma t t e r  o f :  
 
XXX STATE OF  ARIZONA E  S  A  TAX UNIT  

℅  ROBE RT DUNN I I I  
ASST  ATTORNEY GENERAL CFP/ CLA 
1275  W WASHINGTON ST ,  SC  040A 
PHOENIX,  AZ   85007 -2976   

 
E mp l o y e r  D e p a r t me n t  

_____________________________________________________________________________________ 
IMPORTANTE- - -DECISIÓN DE LA JUNTA DE APELACIONES 

 
E s t a  e s  l a  d e c i s i ón  d e  l a  J u n t a  d e  A p e la c i o n e s  s o b r e  s u s  b e n e f i c i o s  d e  s e g u r o  d e  
d e s e mp l e o .   E s t e  a v i s o  c o n t i e n e  i n f o r ma c i ó n  i mp o r t a n t e  s o b r e  s u  d e r e c h o  d e  
r e c i b i r  b e n e f i c i o s  d e  s e g u r o  d e  d e s e m p l eo .   S i  u s t e d  n o  e s t á  d e  a c u e r d o  c o n  l a  
d e c i s i ó n ,  s ó l o  t i e n e  3 0  d í a s  p a r a  a p e l a r  d e s d e  l a  f e c h a  d e  l a  d e c i s i ó n .   N o s  p u e d e  
l l a ma r  a l  ( 6 0 2 )  3 4 0 - 8 4 4 7  y  l e  t r a d u c i r emos  e s t e  av i so  a l  e spaño l .  
 

D E C I S I O N 
AFFIRM ED  

 
 

THE EM PLOYER ,  t h rough  i t s  au tho r i z e d  r e p r e s e n t a t i v e ,  p e t i t i o n e d  f o r  
h e a r i n g  f r o m t h e  D e p a r t me n t ’ s  l e t t e r  d a t e d  J u n e  2 1 ,  2 0 0 7 ,  w h i c h  r e f e r r e d  t o  t h e  
l a t e  f i l i ng  o f  t h e  E mp l o y e r ’ s  p r o t e s t  t o  p ay me n t  o f  b e n e f i t s  fo l l o w i n g  a  N o t i c e  t o  
E mp l o y e r ,  U B - 1 1 0 .   T h e  l e t t e r  a l s o  r e f e r r e d  t o  t h e  l a t e  f i l i n g  o f  t h e  E mp l o y e r ’ s  
a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  f o l l o w ing  t he  No t i ce  o f  Bene f i t  Cha rges ,  UC-
6 0 2 .   T h e  l e t t e r  c o n t a i n e d  t h e  f o l l owing  ru l i ngs  and  i n s t ruc t i ons :  

…  t h e  No t i c e  t o  E mp l o y e r ,  U B - 1 1 0 ,  w a s  ma i l e d  t o  t h e  
a d d r e s s  o f  r e c o r d  f o r  y o u r  f i r m o n  0 3 / 0 9 / 2 0 0 6 .   A  p r o t e s t  
t o  paymen t  o f  bene f i t s  was  no t  r e t u r n e d  t i me l y ,  t h e r e f o r e ,  
you r  r e sponse  t o  t he  No t i ce  o f  Bene f i t  Cha rges ,  UC-602 ,  
c a n n o t  b e  a c c e p t e d  a s  a  t i m e l y  p r o t e s t  t o  b e ne f i t s  p a i d  t o  
t h i s  c l a i ma n t .  
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T h i s  d e t e r mi n a t i o n  o n  t h e  u n t i me l i n e s s  o f  y o u r  r e s p o n s e  
b e c o me s  f i n a l  u n l e s s  a n  a p pe a l  i s  f i l ed  w i t h i n  f i f t e e n  ( 15 )  
d a y s  a f t e r  t h e  d a t e  o f  t h i s  l e t t e r .  …  

Since  you r  app l i c a t i on  was  no t  f i l ed  w i t h i n  f i f t e en  (15 )  
d a y s  a n d  b e c a u s e  y o u  h a ve  n o t  e s t a b l i s he d  a  g o o d  a n d  
s u f f i c i e n t  r e a s o n  fo r  t h e  d e l a y  i n  s u b mi t t i n g  t h e  
app l i c a t i on ,  t he  No t i ce  o f  Bene f i t  Cha rges  da t ed  Apr i l  13 ,  
2007  mu s t  b e  h e l d  t o  b e  f i na l .  … [Emphas i s  added ] .  

*           *           *  
 
T h e  E mp l o y e r ’ s  p e t i t i o n  w a s  t i me l y  f i l e d .   T h e  A p p e a l s  B o a r d  h a s  

j u r i s d i c t i o n  t o  c o n s i d e r  t he  t i me l i n e s s  i s s u e  i n  t h i s  ma t t e r  p u r sua n t  t o  A . R . S .  §  
2 3 - 7 2 4 ( B ) .  

 
THE APPEALS BOARD schedu l ed  a  t e l e p h o n e  h e a r i n g ,  w h i c h  w a s  

convened  on  Febr uary  26 ,  2009 ,  b e fo re  ROBERT  T .  NAL L,  a n  A d mi n i s t r a t i v e  
L a w  J u d g e .   A t  t h a t  t i me ,  a l l  p a r t i e s  w e r e  g i v e n  a n  o p p o r t u n i t y  t o  p r e s e n t  
e v i d e n c e  o n  t h e  f o l l o w i n g  i s s u e s :  
 

1 .  W h e t h e r  t h e  E mp l o y e r  f i l e d  a  t i me l y  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  b y  t h e  D e p a r t me n t ,  p u r s u a n t  t o  A . R . S .  §  
2 3 - 7 3 2 ( B ) .  

2 .  I f  a  t i me l y  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  w e r e  f i l e d ,  
whe the r  t he  No t i ce  o f  Bene f i t  Cha rges ,  UC-602 ,  became  
f i n a l  p r i o r  t o  t h e  f i l i ng  b y  t h e  E mp l o y e r  o f  a n  
a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n .   A l s o ,  w h e t h e r  t h e  
d o c u me n t s  f i l e d  b y  t h e  Emp l o y e r  c a n  b e  c o n s i d e r e d  a  
t i me l y  p r o t e s t  t o  be n e f i t s  p a i d  t o  t h i s  c l a i ma n t .  

 
O n  t h e  s c h e d u l e d  d a t e  o f  h e a r i n g ,  n o  E mp l o y e r  w i t n e s s  a p p e a r e d  t o  t e s t i f y .   

C o u n s e l  f o r  t h e  D e p a r t me n t  a n d  a  w i t n e s s  f o r  t h e  D e p a r t me n t  a l s o  a p p e a r e d .   
E x h i b i t s  1  t h r o u g h  1 2  w e r e  a d mi t t e d  i n t o  e v i de n c e .   W e  h a v e  c a r e f u l l y  r e v i e w e d  
t h e  r e c o r d .   

 
THE APP EALS B OAR D FI NDS the  f ac t s  pe r t i n e n t  t o  t h e  i s s ue  b e fo r e  u s  

a n d  n e c e s s a r y  t o  ou r  d e c i s io n  a r e :   
 
1 .  On  Apr i l  13 ,  2007 ,  t he  Depa r tme n t  ma i l ed  a  Bene f i t  Cha rge  

N o t i c e  t o  t h e  E mp l o y e r ’ s  a d d r e s s  o f  r e c o r d  ( B d .  E x h .  6 ) .   O n  
A u g u s t  1 1 ,  2 0 0 4 ,  t h e  D e p a r t me n t  p r e v i o u s l y  h a d  ma i l e d  a  
D e t e r mi n a t i o n  o f  U n e mp l o y me n t  I n s u r a n c e  L i a b i l i t y  t o  t h e  
E mp l o y e r  ( B d .  E x h .  7 ) ,  w h i c h  t h e  E m p l o y e r  h a s  n e v e r  a p p e a l e d .  
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2 .  T h e  E m p l o y e r ’ s  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  f r o m t h e  
Bene f i t  Cha rge  No t i ce  was  f i l ed  by  f ax  on  May  14 ,  2007  (Bd .  
E x h .  6 ) .  

3 .  On  June  21 ,  2007 ,  t he  Depa r tme n t  i s sued  i t s  dec i s i on  on  t he  
t i me l i n e s s  o f  t h e  E mp l o y e r ’ s  a p p l i c a t i on  fo r  r ede t e rmina t i on .   
T h e  D e p a r t me n t  h e l d  t h a t  b e c a u s e  t he  Employe r  d id  no t  f i l e  i t s  
a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  w i t h i n  1 5  d a y s ,  “ … t h e  N o t i c e  
o f  B e n e f i t  C h a r g e s  d a t e d  A p r i l  13 ,  2007  mus t  be  he ld  t o  be  
f i n a l . ”  ( Bd .  E x h .  3 ) .   

4 .  T h e  D e p a r t me n t  a l s o  c o n c l u d e d  t h a t  a  p r o t e s t  t o  p a y me n t  o f  
b e n e f i t s  w a s  n o t  r e t u r ned  t i me l y  fo l l o w i n g  t h e  N o t i c e  t o  
E mp l o y e r ,  U B - 1 1 0 ,  t h a t  w a s  ma i l e d  o n  M a r c h  9 ,  2 0 0 6 ,  t o  t h e  
E mp l o y e r ’ s  a d d r e s s  o f  r e c o r d  ( B d .  E x h .  3 ) .  

5 .  T h e  E mp l o y e r  r e qu e s t e d  a  r e v i e w  b y  i t s  l e t t e r  ma i l e d  t o  t h e  
D e p a r t me n t  a n d  p o s t ma r k e d  o n  J u n e  2 6 ,  2 0 0 7  ( B d .  E x h s .  1 ,  2 ) .   
I n  h i s  l e t t e r ,  t h e  Emp l o y e r  e x p l a ine d  t ha t  a  l e t t e r  ha d  be e n  s e n t  
t o  t h e  Emp l o y e r ’ s  p a y r o l l  c o mpa n y ,  w h i c h  r e t u r n e d  i t  s e v e r a l  
w e e k s  l a t e r  w i t h  i n s t r u c t i on s  “ …  t ha t  i t  w a s  u p  t o  me  t o  f i l l  i t  
o u t  a n d  s e n d  b a c k ” .   T h e  E m p l o y e r  c o n t e n d e d  t h a t  a  n u mb e r  o n  
t h e  l e t t e r  w a s  c a l l e d ,  a n d  a n  u n i d e n t i f i e d  r e p  “ …  t e l l s  me  I  
h a v e  a  c o u p l e  o f  d a y s  l e f t ,  t o  g o  a h e a d  a n d  f i l l  i t  o u t  a n d  f a x  i t  
s o  t h a t  t h e y  w o u l d  r e c e i v e  i t  o n  t i me  … ” .  ( B d .  E x h s .  2 ,  1 0 )   

6 .  The  Empl oye r  d id  no t  spec i fy  t o  w h i c h  l e t t e r  i t s  a u t h o r  r e f e r s ,  
a n d  t h e  E mp l o y e r  h a s  n o t  s p e c i f i ed  any  da t e  o f  e ach  ac t i on .   
T h e  E mp l o y e r  d i d  n o t  s p e c i f y  w h a t  e f f o r t s  t h e  E mp l o y e r  h a d  
u n d e r t a k e n  t o  e n s u r e  i t s  ma i l  i s  r e ce ived  p rompt ly ,  and  o f f e r ed  
n o  s p e c i f i c  r ea s o n  fo r  f i l i n g  a  l a t e  a p p l i ca t i o n  fo r  
r e d e t e r mi n a t i o n  ( B d .  E x h .  2 ) .  

 

A r i z o n a  R e v i s e d  S t a t u t e s  §  2 3 - 7 3 2 ( B ) ,  p r o v i d e s  i n  p e r t i n e n t  p a r t :  
 

B .  T h e  d e p a r t me n t  m a y  g i v e  q u a r t e r l y  n o t i f i c a t i o n  t o  
e mp l o y e r s  o f  b e n e f i t s  p a i d  a n d  c h a r g e a b l e  t o  t h e i r  
a c c o u n t s  o r  o f  t h e  s t a t u s  o f  s u c h  a c c ou n t s ,  a n d  s u c h  
no t i f i c a t i on ,  i n  t he  absence  o f  a n  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  f i l e d  w i t h i n  f i f t e e n  d a y s  a f t e r  
ma i l i n g ,  s h a l l  b e c o me  c o n c l u s i v e  a n d  b i n d i n g  u p o n  
t h e  e mp l o y e r  f o r  a l l  p u r p o s e s .   A  r e d e t e r mi n a t i o n  o r  
den i a l  o f  an  app l i c a t i on  by  t he  depa r tme n t  sha l l  
b e c o me  f i n a l  u n l e s s  w i t h i n  f i f t e e n  d a y s  a f t e r  
ma i l i n g  o r  d e l i v e r y  t h e r e o f  a n  a p p e a l  i s  f i l e d  w i t h  
t h e  a p p e a l s  b o a r d .   T h e  r e d e t e r mi na t i o n s  ma y  b e  
i n t r o d u c e d  i n  a n y  s u b s e q u e n t  a d mi n i s t r a t i v e  o r  
j u d i c i a l  p r o c e e d i ng s  i n v o l v i n g  t h e  de t e r mi n a t i o n  o f  
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t h e  r a t e  o f  c o n t r i b u t i o n s  o f  any  emp loye r  fo r  any  
c a l e n d a r  y e a r  …  [ E mp h a s i s  a d d e d ] .    

 
A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 5 0 6 ( B ) ,  p r o v i d e s  i n  p e r t i n e n t  

pa r t :  
 
B .  Pe t i t i on  fo r  hea r i ng  o r  r ev i ew  

1 .  A n y  i n t e r e s t e d  p a r t y  t o  a  r e cons ide r ed  
d e t e r mi n a t i o n  o r  a  d e n i a l  o f  a p p l i c a t i o n  f o r  
r e cons ide r ed  de t e rmina t i on  o r  a  pe t i t i on  fo r  
r e a s se s sme n t  ma y  pe t i t i on  t he  Appea l s  Boa rd  
fo r  r e v i ew .   T h e  p e t i t i o n  s h a l l  b e  i n  w r i t i ng  
and  sha l l  be  s i gned  by  t he  appe l l an t  o r  t he  
a u t h o r i z ed  a g e n t .   T h e  p e t i t i o n  s h a l l  b e  f i l e d  
w i t h i n  15  c a l e n da r  d a y s  a f t e r  t he  ma i l i n g  o f  
t h e  r e c on s i d e r e d  d e t e r mi n a t i o n  o r  d e n i a l  
t he r eo f  i nvo lv ing  one  o f  t he  fo l l owing  i s sue s :  

a .  B e n e f i t s  p a i d  an d  c h a r ge a b l e  t o  t h e  
accoun t  (A .R .S .  §  23 -732 ) ;  

b .  T h e  r a t e  o f  c o n t r i b u t i o n s  ( A . R . S .  §  2 3 -
7 3 2 ) ;  …   

*           *           *  

 
The  r eco rd  r evea l s  t ha t  a  copy  o f  t he  Bene f i t  Cha rge  No t i ce  was  s en t  by  

ma i l  o n  A p r i l  1 3 ,  2 0 0 7 ,  t o  t h e  E mp l o y e r ' s  l a s t  k n o w n  a d d r e s s  o f  r e c o r d .   T h e  
N o t i c e  t o  E mp l o y e r ,  U B - 1 1 0 ,  w a s  m a i l e d  t o  t he  Employe r ’ s  add re s s  o f  r e co rd  on  
M a r c h  9 ,  2 0 0 6 .    

 
T h e  E mp l o y e r ’ s  ap p l i c a t i on  f o r  r e d e t e r mi n a t i o n  o f  t h e  B e n e f i t  C h a r g e  

N o t i c e  w a s  f i l e d  o n  M a y  1 4 ,  2 0 0 7 ,  w h i c h  i s  mor e  t h a n  1 5  d a y s  f r o m t h e  d a t e  o f  
t h e  B e n e f i t  C h a r ge  N o t i c e .   T h e  Emp l o y er ’ s  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n ,  
t h e r e f o r e ,  w a s  n o t  f i l e d  w i t h i n  t h e  s t a t u t o r y  t i me .  
 

A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 4 0 4 ,  p r o v i d e s  i n  p e r t i n e n t  
pa r t :  

A .  E x c e p t  a s  o t h e r w i s e  p rov ided  by  s t a tu t e  o r  by  
Depa r tme n t  r egu l a t i on ,  any  paymen t ,  appea l ,  app l i -
c a t i o n ,  r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  r e p o r t ,  
o r  o t h e r  i n fo r ma t i o n  o r  d oc u me n t  s u b mi t t e d  t o  t h e  
D e p a r t me n t  s h a l l  b e  c o ns i d e r e d  r e c e i v e d  b y  a n d  
f i l e d  w i t h  t h e  D e p a r t me n t :  

1 .  I f  t r a n smi t t e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e  o r  i t s  s uc c e s s o r ,  o n  t h e  d a t e  i t  i s  
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ma i l e d  a s  s h o w n  b y  t h e  p o s t ma r k ,  o r  i n  t h e  a b -
s e n c e  o f  a  p o s t ma r k  t h e  p os t a g e  me t e r  ma r k ,  
o f  t h e  e nv e l o p e  i n  w h i c h  i t  i s  r e c e i v e d ;  o r  i f  
n o t  p o s t ma r k e d  o r  p o s t a g e  me t e r  m a r k e d  o r  i f  
t h e  ma r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  o n  
t h e  d o c u me n t  a s  t h e  d a t e  o f  c o mpl e t i o n .  

2 .  I f  t r a n s mi t t e d  b y  a n y  me a ns  o the r  t han  t he  
U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  suc c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e c e i v e d  b y  t h e  D e p a r t me n t .  

*           *           *  
B .  T h e  s u b m i s s i o n  o f  a n y  p a y me n t ,  a p p e a l ,  a p p l i c a t i o n ,  

r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  r e p o r t ,  o r  o t h e r  
i n fo r ma t i o n  o r  d oc u me n t  n o t  w i t h i n  t h e  s p ec i f i e d  
s t a t u t o r y  o r  r e g u l a t o r y  p e r i od  sha l l  be  cons ide r ed  
t i me l y  i f  i t  i s  e s t a b l i s he d  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r t me n t  t h a t  t h e  d e l a y  i n  s u b mi s s i o n  w a s  d u e  t o :  
D e p a r t me n t  e r r o r  o r  mi s i n f o r ma t i o n ,  d e l a y  o r  o t h e r  
a c t i o n  o f  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  
s u c c e s s o r ,  o r  w h e n  t h e  d e l a y  i n  s u b mi s s i o n  w a s  b e -
c a u s e  t h e  i n d i v i d u a l  c h a n g e d  h i s  ma i l i n g  a d d r e s s  a t  
a  t i me  w h e n  t h e r e  w o u l d  h a v e  b e e n  n o  r e a s o n  f o r  
h i m t o  n o t i f y  t h e  De p a r t me n t  o f  t h e  a d d r e s s  c h a n g e .  

1 .  F o r  s u b m i s s i o n  t ha t  i s  n o t  w i t h i n  t he  s t a t u t o r y  
o r  r e g u l a t o r y  p e r i o d  t o  b e  c o n s i d e r e d  t i me l y ,  
t h e  i n t e r e s t e d  p a r t y  mus t  s u b mi t  a  w r i t t e n  e x -
p l a n a t i o n  s e t t i n g  f o r t h  t h e  c i r c u ms t a n c e s  o f  
t h e  d e l a y .  

2 .  T h e  D i r e c t o r  s h a l l  d e s igna t e  pe r sonne l  who  
a r e  t o  de c i d e  w he t h e r  a n  e x t e n s i on  o f  t i m e  
s h a l l  be  g r a n t e d .  

3 .  N o  s u b m i s s i o n  s ha l l  be  c on s i d e r e d  t i me l y  i f  
t h e  d e l a y  i n  f i l i ng  w a s  u n r e a s o n a b le ,  a s  d e -
t e r mi n e d  b y  t h e  D e p a r t me n t  a f t e r  co n s i d e r i ng  
t h e  c i r c ums t a n c e s  i n  t h e  c a se .  

*           *           *  
C .  Any  no t i c e ,  r epo r t  f o rm,  d e t e r mi n a t i o n ,  d e c i s i o n ,  

a s s e s s me n t ,  o r  o t h e r  d o c u me n t  ma i l e d  b y  t h e  
D e p a r t me n t  s h a l l  b e  c o ns i d e r e d  a s  h a v i ng  b e e n  
s e r v e d  on  t h e  a d dr e s s e e  o n  t h e  d a t e  i t  i s  ma i l e d  t o  
t h e  a d d r e s s e e ’ s  l a s t  k n o w n  a d d r e s s  i f  no t  s e rve d  i n  
p e r s o n .  . . .  [ E mp h a s i s  a d d e d ] .  

 
I n  t h e  p e t i t i o n ,  t he  E mp l o y e r  h a s  o f f e r e d  i n s u f f i c i e n t  d e t a i l s  t o  c on s t i t u t e  a  

f u r t h e r  e x p l a n a t i o n  f o r  f i l i n g  a  l a t e  ap p l i c a t i o n  f o r  r e d e t e r mi n a t i o n .   I f  i t s  
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w r i t e r ’ s  c o n t e n t i ons  w e r e  co n s i d e r ed  t o  b e  b o t h  t r ue  an d  s p e c i f i c a l l y  a pp l i c a b l e  
t o  t h e  E m p l o y e r ’ s  a p p e a l ,  t h e n  t he  t e l e p h o n e  d i s c u s s i o n  a t  a  t i me  w h e n  t h e  
E mp l o y e r  a s s e r t s  i t  h a d  “ …  t w o  d a y s  l e f t ”  mu s t  h a v e  oc c u r r e d  e i t h e r  w i t h i n  t w o  
d a y s  b e f o r e  t h e  a p p e a l  w a s  f i l e d  o n  M o n d a y ,  M a y  1 4 ,  2 0 0 7 ,  o r  w i t h i n  t wo  d a y s  
b e f o r e  t h e  t i me  t o  a p p e a l  e x p i r e d  o n  A p r i l  3 0 ,  2 0 0 7 .   T h e  E m p l o y e r  d i d  n o t  
a p p e a r  a t  t h e  s c h e d u l e d  h e a r i n g ,  a n d  p r e s e n t e d  n o  t e s t i mony  c l a r i f y ing  i t s  
con t en t i ons .    

 
U n d e r  e i t h e r  p o t en t i a l  a n a l y s i s ,  t h e  a p p l i c a t i o n  fo r  r e d e t e r mi n a t i o n  w a s  

un rea sonab ly  l a t e .   I f  t he  a l l eged  t e l ephone  d i s cus s ion  o c c u r r e d  o n  F r i d a y ,  M a y  
1 0 ,  2 0 0 7 ,  t h e n  t h e  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  a l r e a d y  w a s  l a t e  a n d  t h e  
E mp l o y e r  c o u l d  n o t  h a v e  r e l i e d  o n  mi s i n f o r ma t i o n  f r o m t h e  D e p a r t me n t ’ s  
r e p r e s e n t a t i v e .   I f  t h e  a l l eg e d  t e l e p h o n e  c o n v e r s a t i o n  o c c u r r e d  p r i o r  t o  A p r i l  3 0 ,  
2 0 0 7 ,  t h e n  t h e  E m p l o y e r  h a s  o f f e r e d  n o  r e a so n  f o r  w a i t i n g  a n  a d d i t i o na l  t w o  
weeks  o r  more  be fo r e  a c tua l l y  f i l i ng  i t s  a p p l i ca t i o n  fo r  r e d e t e r mi n a t i o n .  

 
I n  a d d i t i o n ,  w h e n  t h e  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  w a s  f i l e d  o n  M a y  1 4 ,  

2 0 0 7 ,  i t  c o n t a i n e d  n o  e x p l a n a t i o n  o f  why  i t  was  f i l ed  l a t e .  
 
W e  c o n c l u d e  t h e  E mp l o y e r  h a d  r e a s o n s  t o  no t i f y  t he  Depa r tmen t  o f  any  

c h a n g e  i n  i t s  ma i l i n g  a d d r e s s  a n d  t o  e n s u r e  t h a t  i m p o r t a n t  ma i l  w a s  h a n d l e d  
p r o p e r l y ,  b e c a u s e  o f  p e n d i n g  w a g e s  t o  b e  r e p o r t e d  o n  a  q u a r t e r l y  b a s i s  a n d  
b e c a u s e  o f  p e n d i n g  c h a r g e s  t o  t h e  E m p l o y e r ’ s  e x p e r i e n c e  r a t i n g  a c c o u n t .  

 
T h e  E mp l o y e r  h a s  o f f e r e d  n o  a d e q u a t e  exp l ana t i on  fo r  f i l i n g  a  l a t e  

a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  o f  t he  Bene f i t  Cha rge  No t i ce ,  no r  ha s  t he  
E mp l o y e r  a d e q u a t e l y  e x p l a in e d  i t s  f a i l u r e  t o  f i l e  a  t i me l y  p r o t e s t  t o  t h e  N o t i c e  
t o  E mp l o y e r .   T h e  E mp l o y e r  d i d  n o t  me e t  t h e  s t a t u t o r y  r e q u i r e m e n t  t o  b e c o me  a n  
i n t e r e s t e d  p a r t y  t o  t h e  c a se ,  b e c a u se  t h e  E m p l o y e r  d i d  n o t  f i l e  a  t i me l y  p r o t e s t .   
T h e  ma i l i n g  o f  e a c h  n o t i c e  t o  t h e  Emp l o y e r  b e g a n  t he  t i me  t o  a p p e a l ,  a n d  t h e  
E mp l o y e r  w a s  o b l i g a t e d  t o  k e e p  a  c u r r e n t  a n d  a c c u r a t e  ma i l i n g  a d d r e s s  o n  r e c o r d  
w i t h  t h e  D e p a r t me n t .   

 
T h e  E mp l o y e r  h a s  n o t  a l l e g e d  a n d  e s t ab l i s h e d  a n y  f a c t  w h i c h ,  i f  a c c e p t e d  

a s  t r ue ,  wou ld  i nvoke  t he  p rov i s i ons  o f  Ar i zona  Admi n i s t r a t i ve  Code ,  Sec t i on  
R 6 - 3 - 1 4 0 4 ( B )  a n d  w o u l d  p e r mi t  f i n d i n g  t h a t  t h e  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  
w a s  t i me l y  f i l e d .   A c c o r d i n g l y ,   

 
THE APP EALS BOARD AF FIRMS t h e  D e p a r t me n t ’ s  d e c i s i o n  d a t e d  A u g u s t  

26 ,  2006 ,  r ega rd ing  t he  l a t e  f i l i ng  o f  t h e  Emp l o y e r ’ s  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  o f  t h e  N o t i c e  o f  B e n e f i t  C h a r g e s .  
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The  Bene f i t  Cha rge  No t i ce  da t ed  Apr i l  13 ,  2007 ,  r ema ins  i n  f u l l  f o r ce  and  
e f f ec t .  
 

DATE D:  
 

APPEAL S BOARD 
 
 
  
HUGO M .  FRANC O,  Cha i rman  
 
 
  
WI LLIAM G.  DADE,  Me mber  
 
 
  
MARILYN J .  WHI TE,  Member  
 

_____________________________________________________________________________________ 
 
PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  
_____________________________________________________________________________________ 
 

RIGHT TO FURTHER REVIEW  BY THE APPE AL S BOARD 
 

P u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) ,  t h e  f i n a l  d a t e  fo r  f i l i n g  a  r e q u e s t  fo r  
 
r e v i e w  i s  ____________________________. 
 

INSTRUCTIONS FOR FIL I NG A REQUEST  FOR  
REVIEW  OF THE BOARD' S  DECI S I ON  

 
1 .  A  r eques t  f o r  r ev i ew  mus t  b e  f i l e d  i n  w r i t i n g  w i t h i n  30  ca l enda r  days  f rom 

t h e  ma i l i n g  d a t e  o f  t h e  A p p e a l s  B o a r d ' s  d e c i s i o n .   T h e  r e q u e s t  fo r  r e v i e w 
i s  c o n s i de r e d  f i l ed  o n  t h e  d a t e  i t  i s  ma i l e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
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S e r v i c e ,  a s  s h o w n  b y  t h e  p o s t ma r k ,  t o  a n y  p u b l i c  e mp l o y me n t  o f f i c e  i n  t h e  
U n i t e d  S t a t e s  o r  C a n a d a ,  o r  t o  t he  Appea l s  Boa rd ,  1140  E .  W a s h i n g t o n ,  
B o x  1 4 ,  [ S u i t e  1 0 4] ,  P h o e n i x ,  A r i z o n a  8 5 0 3 4 .   A  w r i t t e n  r e q u e s t  f o r  r e v i e w  
ma y  a l s o  b e  f i l e d  i n  p e r s on  a t  t h e  a b o v e  l oc a t i o ns  o r  t r a n s mi t t e d  b y  a  
me a n s  o t h e r  t h a n  t h e  U n i t ed  S t a t e s  P o s t a l  S e r v i c e .   I f  i t  i s  f i l ed  i n  p e r s o n  
o r  t r a n s m i t t e d  b y  a  me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i ce ,  i t  
w i l l  b e  co n s i d e r ed  f i l e d  o n  t h e  d a t e  i t  i s  r e c e i v e d .   

2 .  P a r t i e s  m a y  b e  r e p r e s e n t e d  i n  t h e  f o l l o w i n g  ma n n e r :  

A n  i n d i v i d u a l  p a r t y  ( e i t h e r  c l a i ma n t  o r  o p p o s i n g  p a r t y )  ma y  r e p r e s e n t  
h i ms e l f  o r  b e  r e p r e s e n t e d  by  a  d u l y  a u tho r i zed  agen t  who  i s  n o t  c h a r g i n g  a  
f e e  f o r  t h e  r e p r e se n t a t i o n ;  a n  e mp l o y e r ,  i n c l u d i n g  a  c o r p o r a t e  e mp l o y e r ,  
ma y  r e p r e s e n t  i t s e l f  t h r o u g h  a n  o f f i c e r  o r  e m p l o y e e ;  o r  a  d u l y  a u t h o r i z e d  
a g e n t  w h o  i s  c h a r g i n g  a  f e e  ma y  r e p r e se n t  a n y  p a r t y ,  p r o v i d i n g  t h a t  a n  
a t t o r n e y  a u t h o r i z ed  t o  p r a c t i ce  l aw  i n  t h e  S t a t e  o f  A r i z o n a  s h a l l  b e  
r e spons ib l e  f o r  and  supe rv i s e  such  agen t .  

3 .  T h e  r e q u e s t  f o r  r e v i e w  m u s t  b e  s ig n e d  b y  t h e  p r o p e r  p a r t y  a n d  mu s t  b e  
a c c o mpa n i e d  b y  a  me m o r a n d u m s t a t i n g  t he  r ea sons  why  t he  appea l s  boa rd ' s  
d e c i s i o n  i s  i n  e r r o r  a n d  c o n t a i n i n g  app rop r i a t e  c i t a t i ons  o f  t he  r eco rd ,  
r u l e s  and  o the r  au tho r i t y .   Upon  mo t ion ,  and  fo r  good  cause ,  t he  Appea l s  
B o a r d  m a y  e x t e nd  t h e  t i me  f o r  f i l i n g  a  r e q u e s t  f o r  r e v i e w .   T h e  t i m e l y  
f i l i n g  o f  s u c h  r e q u e s t  f o r  r e v i e w  i s  a  p r e r e q u i s i t e  t o  a n y  f u r t h e r  a p p e a l .   I f  
y o u  h a v e  a n y  q u e s t i o n s  a bo u t  f i l i n g  a  w r i t t e n  r e q u e s t  f o r  r e v i e w ,  c a l l  t h e  
A p p e a l s  B o a r d  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  

_____________________________________________________________________________________ 

A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  o n  
t o :  
 
( x )  E r :  XXX  Acc t .  No :  xxx -000  
 
( x )  ROBE RT J  DUNN I I I  

ASSISTANT ATT ORNE Y GENE RAL CFP/CLA 
1275  W WASHINGTON –  S ITE  CODE 040A 
PHOENIX,  AZ   85007 -2926  

 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 
         F o r  T h e  A p p e a l s  B o a r d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
A p p e a l s  B o a r d  N o .  T - 1 0 6 9 1 0 0 - 0 0 1 - B  

_____________________________________________________________________________________ 
I n  t h e  Ma t t e r  o f :  
 
xxx  STATE OF  ARIZONA E  S  A  TAX UNIT  

℅  ROBE RT DUNN I I I  
ASST  ATTORNEY GENERAL CFP/ CLA 
1275  W WASHINGTON ST ,  SC  040A 
PHOENIX,  AZ   85007 -2976   

 
E mp l o y e r  D e p a r t me n t  

_____________________________________________________________________________________ 
IMPORTANTE- - -DECISIÓN DE LA JUNTA DE APELACIONES 

 
E s t a  e s  l a  d e c i s i ón  d e  l a  J u n t a  d e  A p e la c i o n e s  s o b r e  s u s  b e n e f i c i o s  d e  s e g u r o  d e  
d e s e mp l e o .   E s t e  a v i s o  c o n t i e n e  i n f o r ma c i ó n  i mp o r t a n t e  s o b r e  s u  d e r e c h o  d e  
r e c i b i r  b e n e f i c i o s  d e  s e g u r o  d e  d e s e m p l eo .   S i  u s t e d  n o  e s t á  d e  a c u e r d o  c o n  l a  
d e c i s i ó n ,  s ó l o  t i e n e  3 0  d í a s  p a r a  a p e l a r  d e s d e  l a  f e c h a  d e  l a  d e c i s i ó n .   N o s  p u e d e  
l l a ma r  a l  ( 6 0 2 )  3 4 0 - 8 4 4 7  y  l e  t r a d u c i r emos  e s t e  av i so  a l  e spaño l .  
 

D E C I S I O N 
AFFIRM ED  

 
 

THE EM PLOYER,  t h rough  i t s  au tho r i z e d  r e p r e s e n t a t i v e ,  p e t i t i o n e d  f o r  
h e a r i n g  f r o m t h e  D e p a r t me n t ’ s  l e t t e r  d a t e d  J u l y  5 ,  2 0 0 7 ,  w h i c h  r e f e r r e d  t o  t h e  
E mp l o y e r ’ s  l a t e  p r o t e s t  t o  t h e  N o t i c e  t o  Emp l o y e r ,  U B - 1 1 0 .   T h e  l e t t e r  a l s o  
r e f e r r e d  t o  t h e  E m p l o y e r ’ s  l a t e  r e s p o n s e  t o  t h e  B e n e f i t  C h a r g e  N o t i c e ,  U C - 6 0 2 .   
T h e  l e t t e r  c o n t a i ned  t h e  f o l l o wing  ru l i ngs  and  i n s t ruc t i ons :  

…  t h e  N o t i c e  t o  E mp l o y e r ,  U B - 1 1 0 ,  w a s  ma i l e d  t o  t h e  
add re s s  o f  r e co rd  fo r  you r  f i rm on  0 1 / 2 5 / 2 0 0 7 .   A p ro t e s t  t o  
t h e  p a y m e n t  o f  b e n e f i t s  w a s  n o t  r e t u r n e d  t i me l y ,  t h e r e f o r e ,  
y o u r  r e s p o n s e  t o  t h e  B e n e f i t  C h a r g e  N o t i c e ,  U C - 6 0 2 ,  c a n n o t  
b e  a c c e p t e d  a s  a  t i me l y  p r o t e s t  t o  b e n e f i t s  p a i d  t o  t h i s  
c l a i ma n t .  …  

A r i z o n a  R e v i s e d  S t a t u t e  Se c t i on  23 -732 (B)  p rov i des  t ha t  t he  
B e n e f i t  C h a r g e  N o t i c e  s h a l l  b e c o me  f i n a l  u n l e s s  a  w r i t t e n  
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a p p l i ca t i o n  fo r  r ed e t e r mi n a t i o n  i s  f i l e d  w i t h i n  f i f t e e n  ( 1 5 )  
days  o f  t he  da t e  o f  t he  Cha rge  No t i ce .  … You  r eques t  f o r  
r e v i e w  wa s  p o s t ma r k e d  J u n e  2 7 ,  2007   75  days  a f t e r  t he  da t e  
o f  t h e  N o t i c e .  

S i n c e  y o u r  a p p l i c a t i o n  w a s  n o t  f i l e d  w i t h i n  f i f t e e n  ( 1 5 )  d a y s  
a n d  b e c a u s e  y o u  h a v e  n o t  e s t a b l i s h e d  a  g o o d  a n d  s u f f i c i e n t  
r e a s o n  fo r  t h e  d e l a y  i n  s ub mi t t i n g  t h e  r e q u es t  fo r  r ev i e w ,  
t h e  N o t i c e  o f  B e n e f i t  C h a r g e s  da t ed  Apr i l  13 ,  2007  mu s t  be  
he ld  t o  be  f i na l .  

T h i s  d e c i s i o n  o n  t h e  u n t i me l i n e s s  o f  y o u r  a p p l i c a t i o n  
b e c o me s  f i n a l  u n l e s s  a  w r i t t e n  r e que s t  f o r  r e v i e w  by  t h e  
U n e mp l o y me n t  I n s u r a n c e  A p p e a l s  B o a r d  i s  f i l e d  w i t h i n  
f i f t e en  (15 )  days  o f  t he  da t e  o f  t h i s  l e t t e r .  …  

T h e  E mp l o y e r ’ s  p e t i t i o n  w a s  t i me l y  f i l e d .   T h e  A p p e a l s  B o a r d  h a s  
j u r i s d i c t i o n  t o  c o n s i d e r  t he  t i me l i n e s s  i s s u e  i n  t h i s  ma t t e r  p u r sua n t  t o  A . R . S .  §  
2 3 - 7 2 4 ( B ) .  

 
THE APPEALS BOARD schedu l ed  a  t e l e p h o n e  h e a r i n g ,  w h i c h  w a s  

convened  on  Febr uary  26 ,  2009 ,  b e fo re  ROBERT  T .  NAL L ,  a n  A d mi n i s t r a t i v e  
L a w  J u d g e .   A t  t h a t  t i me ,  a l l  p a r t i e s  w e r e  g i v e n  a n  o p p o r t u n i t y  t o  p r e s e n t  
e v i d e n c e  o n  t h e  f o l l o w i n g  i s s u e s :  
 

1 .  W h e t h e r  t h e  E mp l o y e r  f i l e d  a  t i me l y  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  b y  t h e  D e p a r t me n t ,  p u r s u a n t  t o  A . R . S .  §  
2 3 - 7 3 2 ( B ) .  

2 .  I f  a  t i me l y  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  w e r e  f i l e d ,  
whe the r  t he  No t i ce  o f  Bene f i t  Cha rges ,  UC-602 ,  became  
f i n a l  p r i o r  t o  t h e  f i l i ng  b y  t h e  E mp l o y e r  o f  a n  
a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n .   A l s o ,  w h e t h e r  t h e  
d o c u me n t s  f i l e d  b y  t h e  Emp l o y e r  c a n  b e  c o n s i d e r e d  a  
t i me l y  p r o t e s t  t o  be n e f i t s  p a i d  t o  t h i s  c l a i ma n t .  

 
O n  t h e  s c h e d u l e d  d a t e  o f  h e a r i n g ,  n o  E mp l o y e r  w i t n e s s  a p p e a r e d  t o  t e s t i f y .   

C o u n s e l  f o r  t h e  D e p a r t me n t  a n d  a  w i t n e s s  f o r  t he  Depa r tme n t  appea red .   Exh ib i t s  
1  t h r o u gh  1 8 B  w e r e  a d mi t t e d  i n t o  e v i d e nc e .   We  h a v e  c a r e fu l l y  r e v i ewe d  t h e  
r e c o r d .   
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THE APP EALS B OAR D FI NDS the  f ac t s  pe r t i n e n t  t o  t h e  i s s ue  b e fo r e  u s  
a n d  n e c e s s a r y  t o  ou r  d e c i s io n  a r e :   

 
1 .  On  Apr i l  13 ,  2007 ,  t he  Depa r tme n t  ma i l ed  a  Bene f i t  Cha rge  

No t i ce  t o  t he  Employe r ’ s  add re s s  o f  r e co rd  (Bd .  Exh .  16 ) .   The  
D e p a r t me n t  p r e v i o u s l y  h a d  ma i l e d  a  D e t e r mi n a t i o n  o f  
U n e mp l o y me n t  I n s u r a n c e  L i a b i l i t y  t o  t h e  E mp l o y e r  o n  M a r c h  
23 ,  1999  (Bd .  Exh .  9 ) ,  wh i ch  t he  Employe r  ha s  neve r  appea l ed .  

2 .  T h e  E mp l o y e r ’ s  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  o f  t h e  B e n e f i t  
C h a r g e  N o t i c e  w a s  f i l e d  b y  ma i l  p o s t ma r k e d  o n  J u n e  2 7 ,  2 0 0 7  
(Bd .  Exhs .  2 ,  6 ) .  

3 .  O n  J u l y  5 ,  2 0 0 7 ,  t h e  D e p a r t me n t  i s s u e d  i t s  d e c i s i o n  o n  t h e  
t i me l i n e s s  o f  t h e  E mp l o y e r ’ s  a p p l i c a t i on  fo r  r ede t e rmina t i on .   
T h e  D e p a r t me n t  h e l d  t h a t  b e c a u s e  t he  Employe r  d id  no t  f i l e  i t s  
a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  w i t h i n  1 5  d a y s ,  “ … t h e  N o t i c e  
o f  B e n e f i t  C h a r g e s  d a t e d  A p r i l  13 ,  2007  mus t  be  he ld  t o  be  
f i n a l . ”  ( Bd .  E x h .  3 B ) .   

4 .  T h e  D e p a r t me n t  a l s o  c o n c l u d e d  t h a t  a  p r o t e s t  t o  p a y me n t  o f  
b e n e f i t s  w a s  n o t  r e t u r ned  t i me l y  fo l l o w i n g  t h e  N o t i c e  t o  
E mp l o y e r ,  U B - 1 1 0 ,  t h a t  w a s  ma i l e d  o n  J a n u a r y  2 5 ,  2 0 0 7 ,  t o  t h e  
E mp l o y e r ’ s  a d d r e s s  o f  r e c o r d  ( B d .  E x h .  3 B ) .  

5 .  T h r o u g h  i t s  a u t h o r i z e d  r e p r e s e n t a t i v e ,  t h e  E mp l o y e r  r e q u e s t e d  a  
r e v i e w  i n  i t s  l e t t e r  da t ed  Ju ly  12 ,  2007  (Bd .  E x h s .  1 - 4 ) .   I n  i t s  
l e t t e r ,  t h e  E mp l o y e r ’ s  a u t h o r i z e d  r ep re sen t a t i ve  exp l a ined  t ha t  
t h e  U B - 1 1 0  n o t i c e  “ …  ma i l e d  o n  1 / 2 5 / 0 7  w a s  n e v e r  r e c e i v e d . ”   
T h e  l e t t e r  d o e s  n o t  m e n t i o n  t h e  l a t e  a p p l i c a t i o n  fo r  
r e d e t e r mi n a t i o n  f ro m t h e  B e n e f i t  C h a r g e  N o t i c e .  

6 .  By  a  l e t t e r  da t ed  Ju ly  19 ,  2007 ,  t he  Empl oye r ’ s  au tho r i zed  
r e p r e se n t a t i v e  r e que s t e d  a  c h a n g e  i n  ma i l i n g  a d d r e s s  t o  t he  
ma i l i n g  a d d r e s s  o f  t h e  E m p l o y e r ’ s  a u t h o r i z e d  r e p re s e n t a t i ve  
( B d .  E x h .  1 4 ) .  

 

A r i z o n a  R e v i s e d  S t a t u t e s  §  2 3 - 7 3 2 ( B ) ,  p r o v i d e s  i n  p e r t i n e n t  p a r t :  
 

B .  T h e  d e p a r t me n t  m a y  g i v e  q u a r t e r l y  n o t i f i c a t i o n  t o  
e mp l o y e r s  o f  b e n e f i t s  p a i d  a n d  c h a r g e a b l e  t o  t h e i r  
a c c o u n t s  o r  o f  t h e  s t a t u s  o f  s u c h  a c c ou n t s ,  a n d  s u c h  
no t i f i c a t i on ,  i n  t he  absence  o f  a n  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  f i l e d  w i t h i n  f i f t e e n  d a y s  a f t e r  
ma i l i n g ,  s h a l l  b e c o me  c o n c l u s i v e  a n d  b i n d i n g  u p o n  
t h e  e mp l o y e r  f o r  a l l  p u r p o s e s .   A  r e d e t e r mi n a t i o n  o r  
den i a l  o f  an  app l i c a t i on  by  t he  depa r tme n t  sha l l  
b e c o me  f i n a l  u n l e s s  w i t h i n  f i f t e e n  d a y s  a f t e r  
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ma i l i n g  o r  d e l i v e r y  t h e r e o f  a n  a p p e a l  i s  f i l e d  w i t h  
t h e  a p p e a l s  b o a r d .   T h e  r e d e t e r mi na t i o n s  ma y  b e  
i n t r o d u c e d  i n  a n y  s u b s e q u e n t  a d mi n i s t r a t i v e  o r  
j u d i c i a l  p r o c e e d i ng s  i n v o l v i n g  t h e  de t e r mi n a t i o n  o f  
t h e  r a t e  o f  c o n t r i b u t i o n s  o f  any  emp loye r  fo r  any  
c a l e n d a r  y e a r  …  [ E mp h a s i s  a d d e d ] .    

 
A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 5 0 6 ( B ) ,  p r o v i d e s  i n  p e r t i n e n t  

pa r t :  
 
B .  Pe t i t i on  fo r  hea r i ng  o r  r ev i ew  

1 .  A n y  i n t e r e s t e d  p a r t y  t o  a  r e cons ide r ed  
d e t e r mi n a t i o n  o r  a  d e n i a l  o f  a p p l i c a t i o n  f o r  
r e cons ide r ed  de t e rmina t i on  o r  a  pe t i t i on  fo r  
r e a s se s sme n t  ma y  pe t i t i on  t he  Appea l s  Boa rd  
fo r  r e v i ew .   T h e  p e t i t i o n  s h a l l  b e  i n  w r i t i ng  
and  sha l l  be  s i gned  by  t he  appe l l an t  o r  t he  
a u t h o r i z ed  a g e n t .   T h e  p e t i t i o n  s h a l l  b e  f i l e d  
w i t h i n  15  c a l e n da r  d a y s  a f t e r  t he  ma i l i n g  o f  
t h e  r e c on s i d e r e d  d e t e r mi n a t i o n  o r  d e n i a l  
t he r eo f  i nvo lv ing  one  o f  t he  fo l l owing  i s sue s :  

a .  B e n e f i t s  p a i d  an d  c h a r ge a b l e  t o  t h e  
accoun t  (A .R .S .  §  23 -732 ) ;  

b .  T h e  r a t e  o f  c o n t r i b u t i o n s  ( A . R . S .  §  2 3 -
7 3 2 ) ;  …   

*           *           *  

 
The  r eco rd  r evea l s  t ha t  a  copy  o f  t he  Bene f i t  Cha rge  No t i ce  was  s en t  by  

ma i l  o n  A p r i l  1 3 ,  2 0 0 7 ,  t o  t h e  E mp l o y e r ' s  l a s t  k n o w n  a d d r e s s  o f  r e c o r d .   T h e  
N o t i c e  t o  E mp l o y e r ,  U B - 1 1 0 ,  w a s  m a i l e d  t o  t he  Employe r ’ s  add re s s  o f  r e co rd  on  
J anua ry  25 ,  2007 .    

 
T h e  E mp l o y e r ’ s  ap p l i c a t i on  f o r  r e d e t e r mi n a t i o n  o f  t h e  B e n e f i t  C h a r g e  

N o t i c e  w a s  f i l e d  o n  J u n e  2 7 ,  2 0 0 7 ,  w h i c h  i s  m o r e  t h a n  1 5  d a y s  f r o m  t h e  d a t e  o f  
t h e  B e n e f i t  C h a r ge  N o t i c e .   T h e  Emp l o y er ’ s  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n ,  
t h e r e f o r e ,  w a s  n o t  f i l e d  w i t h i n  t h e  s t a t u t o r y  t i me .  
 

A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 4 0 4  p r o v i d e s  i n  p e r t i n e n t  
pa r t :  

*           *           *  
B .  T h e  s u b m i s s i o n  o f  a n y  p a y me n t ,  a p p e a l ,  a p p l i c a t i o n ,  

r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  r e p o r t ,  o r  o t h e r  
i n fo r ma t i o n  o r  d oc u me n t  n o t  w i t h i n  t h e  s p ec i f i e d  
s t a t u t o r y  o r  r e g u l a t o r y  p e r i od  sha l l  be  cons ide r ed  
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t i me l y  i f  i t  i s  e s t a b l i s he d  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r t me n t  t h a t  t h e  d e l a y  i n  s u b mi s s i o n  w a s  d u e  t o :  
D e p a r t me n t  e r r o r  o r  mi s i n f o r ma t i o n ,  d e l a y  o r  o t h e r  
a c t i o n  o f  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  
s u c c e s s o r ,  o r  w h e n  t h e  d e l a y  i n  s u b mi s s i o n  w a s  b e -
c a u s e  t h e  i n d i v i d u a l  c h a n g e d  h i s  ma i l i n g  a d d r e s s  a t  
a  t i me  w h e n  t h e r e  w o u l d  h a v e  b e e n  n o  r e a s o n  f o r  
h i m t o  n o t i f y  t h e  De p a r t me n t  o f  t h e  a d d r e s s  c h a n g e .  

1 .  F o r  s u b m i s s i o n  t ha t  i s  n o t  w i t h i n  t he  s t a t u t o r y  
o r  r e g u l a t o r y  p e r i o d  t o  b e  c o n s i d e r e d  t i me l y ,  
t h e  i n t e r e s t e d  p a r t y  mus t  s u b mi t  a  w r i t t e n  e x -
p l a n a t i o n  s e t t i n g  f o r t h  t h e  c i r c u ms t a n c e s  o f  
t h e  d e l a y .  

2 .  T h e  D i r e c t o r  s h a l l  d e s igna t e  pe r sonne l  who  
a r e  t o  de c i d e  w he t h e r  a n  e x t e n s i on  o f  t i m e  
s h a l l  be  g r a n t e d .  

3 .  N o  s u b m i s s i o n  s ha l l  be  c on s i d e r e d  t i me l y  i f  
t h e  d e l a y  i n  f i l i ng  w a s  u n r e a s o n a b le ,  a s  d e -
t e r mi n e d  b y  t h e  D e p a r t me n t  a f t e r  co n s i d e r i ng  
t h e  c i r c ums t a n c e s  i n  t h e  c a se .  

*           *           *  
C .  Any  no t i c e ,  r epo r t  f o rm,  d e t e r mi n a t i o n ,  d e c i s i o n ,  

a s s e s s me n t ,  o r  o t h e r  d o c u me n t  ma i l e d  b y  t h e  
D e p a r t me n t  s h a l l  b e  c o ns i d e r e d  a s  h a v i ng  b e e n  
s e r v e d  on  t h e  a d dr e s s e e  o n  t h e  d a t e  i t  i s  ma i l e d  t o  
t h e  a d d r e s s e e ’ s  l a s t  k n o w n  a d d r e s s  i f  no t  s e rve d  i n  
p e r s o n .  . . .  [ E mp h a s i s  a d d e d ] .  

 
I n  t h e  p e t i t i o n  a nd  i n  i t s  p r i o r  f i l i ng s ,  t h e  Emp l o y e r  h a s  o f f e r e d  n o  r e a s o n  

f o r  f i l i ng  a  l a t e  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n .   I n s t e a d ,  t h e  E m p l o y e r ’ s  
a u t h o r i z e d  r e p r e s e n t a t i v e  c o n t e n d e d  t h a t  i t  h a d  n o t  y e t  r e c e i v e d  a  n o t i c e  o f  c l a i m  
f i l i n g  a s  o f  J u n e  2 7 ,  2 0 0 7  ( B d .  E x h .  2 ) .   Ac c o r d i n g  t o  i t s  t e x t ,  t h e  E mp l o y e r  h a d  
r e c e i v e d  t h e  B e n e f i t  C h a r g e  N o t i c e  an d  w a s  a w a r e  o f  t h e  $ 3 2 8 . 8 0  b e n e f i t  c h a r g e  
d a t e d  M a r c h  3 1 ,  2 0 0 7  ( B d .  E x h .  2 ) .   We  c o n c lude  t ha t  t he  change  o f  add re s s  
f i l e d  o n  J u l y  1 9 ,  2 0 0 7 ,  c a n  s h e d  n o  l i g h t  o n  t h e  r e a s o n  f o r  t h e  E mp l o y e r ’ s  l a t e  
a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n .   The  c hange  o f  add re s s  r eques t  was  f i l ed  a f t e r  
t h e  a p p e a l ,  a n d  c o u l d  n o t  h a v e  be e n  a  r e a s o n  f o r  t h e  l a t e  a p p e a l .  

 
T h e  E mp l o y e r  h a s  n o t  a l l e g e d  a n d  e s t ab l i s h e d  a n y  f a c t  w h i c h ,  i f  a c c e p t e d  

a s  t r ue ,  wou ld  i nvoke  t he  p rov i s i ons  o f  Ar i zona  Admi n i s t r a t i ve  Code ,  Sec t i on  
R 6 - 3 - 1 4 0 4 ( B )  a n d  w o u l d  p e r mi t  f i n d i n g  t he  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  
t i me l y  f i l e d .   A c c o r d i n g l y ,   
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THE APP EALS BOARD AF FIRMS t h e  D e p a r t me n t ’ s  d e c i s i o n  d a t e d  A u g u s t  
26 ,  2006 ,  r ega rd ing  t he  l a t e  f i l i ng  o f  t h e  Emp l o y e r ’ s  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  o f  t h e  N o t i c e  o f  B e n e f i t  C h a r g e s .  

The  Bene f i t  Cha rge  No t i ce  da t ed  Apr i l  13 ,  2007 ,  r ema ins  i n  f u l l  f o r ce  and  
e f f ec t .  
 

DATE D:  
 

APPEAL S BOARD 
 
 
  
HUGO M .  FRANC O,  Cha i rman  
 
 
  
WI LLIAM G.  DADE,  Me mber  
 
 
  
MARILYN J .  WHI TE,  Member  
 

_____________________________________________________________________________________ 
 
PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  
_____________________________________________________________________________________ 
 

RIGHT TO FURTHER REVIEW  BY THE APPE AL S BOARD 
 

P u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) ,  t h e  f i n a l  d a t e  fo r  f i l i n g  a  r e q u e s t  fo r  
 
r e v i e w  i s  ____________________________. 
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INSTRUCTIONS FOR FIL I NG A REQUEST  FOR  
REVIEW  OF THE BOARD' S  DECI S I ON  

 
1 .  A  r eques t  f o r  r ev i ew  mus t  b e  f i l e d  i n  w r i t i n g  w i t h i n  30  ca l enda r  days  f rom 

t h e  ma i l i n g  d a t e  o f  t h e  A p p e a l s  B o a r d ' s  d e c i s i o n .   T h e  r e q u e s t  fo r  r e v i e w 
i s  c o n s i de r e d  f i l ed  o n  t h e  d a t e  i t  i s  ma i l e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e ,  a s  s h o w n  b y  t h e  p o s t ma r k ,  t o  a n y  p u b l i c  e mp l o y me n t  o f f i c e  i n  t h e  
U n i t e d  S t a t e s  o r  C a n a d a ,  o r  t o  t he  Appea l s  Boa rd ,  1140  E .  W a s h i n g t o n ,  
B o x  1 4 ,  [ S u i t e  1 0 4] ,  P h o e n i x ,  A r i z o n a  8 5 0 3 4 .   A  w r i t t e n  r e q u e s t  f o r  r e v i e w  
ma y  a l s o  b e  f i l e d  i n  p e r s on  a t  t h e  a b o v e  l oc a t i o ns  o r  t r a n s mi t t e d  b y  a  
me a n s  o t h e r  t h a n  t h e  U n i t ed  S t a t e s  P o s t a l  S e r v i c e .   I f  i t  i s  f i l ed  i n  p e r s o n  
o r  t r a n s m i t t e d  b y  a  me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i ce ,  i t  
w i l l  b e  co n s i d e r ed  f i l e d  o n  t h e  d a t e  i t  i s  r e c e i v e d .   

2 .  P a r t i e s  m a y  b e  r e p r e s e n t e d  i n  t h e  f o l l o w i n g  ma n n e r :  

A n  i n d i v i d u a l  p a r t y  ( e i t h e r  c l a i ma n t  o r  o p p o s i n g  p a r t y )  ma y  r e p r e s e n t  
h i ms e l f  o r  b e  r e p r e s e n t e d  by  a  d u l y  a u tho r i zed  agen t  who  i s  n o t  c h a r g i n g  a  
f e e  f o r  t h e  r e p r e se n t a t i o n ;  a n  e mp l o y e r ,  i n c l u d i n g  a  c o r p o r a t e  e mp l o y e r ,  
ma y  r e p r e s e n t  i t s e l f  t h r o u g h  a n  o f f i c e r  o r  e m p l o y e e ;  o r  a  d u l y  a u t h o r i z e d  
a g e n t  w h o  i s  c h a r g i n g  a  f e e  ma y  r e p r e se n t  a n y  p a r t y ,  p r o v i d i n g  t h a t  a n  
a t t o r n e y  a u t h o r i z ed  t o  p r a c t i ce  l aw  i n  t h e  S t a t e  o f  A r i z o n a  s h a l l  b e  
r e spons ib l e  f o r  and  supe rv i s e  such  agen t .  

3 .  T h e  r e q u e s t  f o r  r e v i e w  m u s t  b e  s ig n e d  b y  t h e  p r o p e r  p a r t y  a n d  mu s t  b e  
a c c o mpa n i e d  b y  a  me m o r a n d u m s t a t i n g  t he  r ea sons  why  t he  appea l s  boa rd ' s  
d e c i s i o n  i s  i n  e r r o r  a n d  c o n t a i n i n g  app rop r i a t e  c i t a t i ons  o f  t he  r eco rd ,  
r u l e s  and  o the r  au tho r i t y .   Upon  mo t ion ,  and  fo r  good  cause ,  t he  Appea l s  
B o a r d  m a y  e x t e nd  t h e  t i me  f o r  f i l i n g  a  r e q u e s t  f o r  r e v i e w .   T h e  t i m e l y  
f i l i n g  o f  s u c h  r e q u e s t  f o r  r e v i e w  i s  a  p r e r e q u i s i t e  t o  a n y  f u r t h e r  a p p e a l .   I f  
y o u  h a v e  a n y  q u e s t i o n s  a bo u t  f i l i n g  a  w r i t t e n  r e q u e s t  f o r  r e v i e w ,  c a l l  t h e  
A p p e a l s  B o a r d  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  

 
_____________________________________________________________________________________ 
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A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  o n  
t o :  
 
( x )  E r :  xxx   Acc t .  No :  xxx -000  
 
  
( x )  ROBE RT J  DUNN I I I  

ASSISTANT ATT ORNE Y GENE RAL CFP/CLA 
1275  W WASHINGTON –  S ITE  CODE 040A 
PHOENIX,  AZ   85007 -2926  

 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 
         F o r  T h e  A p p e a l s  B o a r d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
A p p e a l s  B o a r d  N o .  T - 1 0 6 9 1 0 2 - 0 0 1 - B  

_____________________________________________________________________________________ 
I n  t h e  Ma t t e r  o f :  
 
XXX STATE OF  ARIZONA E  S  A  TAX UNIT  

℅  ROBE RT DUNN I I I  
ASST  ATTORNEY GENERAL CFP/ CLA 
1275  W WASHINGTON ST ,  SC  040A 
PHOENIX,  AZ   85007 -2976   

 
E mp l o y e r  D e p a r t me n t  

_____________________________________________________________________________________ 
IMPORTANTE- - -DECISIÓN DE LA JUNTA DE APELACIONES 

 
E s t a  e s  l a  d e c i s i ón  d e  l a  J u n t a  d e  A p e la c i o n e s  s o b r e  s u s  b e n e f i c i o s  d e  s e g u r o  d e  
d e s e mp l e o .   E s t e  a v i s o  c o n t i e n e  i n f o r ma c i ó n  i mp o r t a n t e  s o b r e  s u  d e r e c h o  d e  
r e c i b i r  b e n e f i c i o s  d e  s e g u r o  d e  d e s e m p l eo .   S i  u s t e d  n o  e s t á  d e  a c u e r d o  c o n  l a  
d e c i s i ó n ,  s ó l o  t i e n e  3 0  d í a s  p a r a  a p e l a r  d e s d e  l a  f e c h a  d e  l a  d e c i s i ó n .   N o s  p u e d e  
l l a ma r  a l  ( 6 0 2 )  3 4 0 - 8 4 4 7  y  l e  t r a d u c i r emos  e s t e  av i so  a l  e spaño l .  
 

D E C I S I O N 
AFFIRM ED  

 
 

THE EM PLOYER  p e t i t i o ne d  fo r  a  h e a r i n g  f r o m t h e  D e p a r t m e n t ’ s  l e t t e r  
d a t e d  A u g u s t  2 5 ,  2 0 0 6 ,  w h i c h  r e f e r r e d  t o  t h e  l a t e  f i l i n g  o f  t h e  E mp l o y e r ’ s  
p r o t e s t  t o  p a y me n t  o f  b e n e f i t s  f o l l o w in g  a  N o t i c e  t o  E mp l o y e r ,  U B - 1 1 0 .   T h e  
l e t t e r  a l s o  r e f e r r e d  t o  t h e  l a t e  f i l i n g  o f  t h e  E m p l o y e r ’ s  a p p l i c a t i o n  fo r  
r e d e t e r mi n a t i o n  f o l l o w i n g  t h e  N o t i c e  o f  B e n e f i t  C h a r g e s ,  U C - 6 0 2 .   T h e  l e t t e r  
con t a ined  t he  fo l l owing  ru l i ngs  and  i n s t ruc t i ons :  

…  t h e  No t i c e  t o  E mp l o y e r ,  U B - 1 1 0 ,  w a s  ma i l e d  t o  t h e  
a d d r e s s  o f  r e c o r d  f o r  y o u r  f i r m o n  1 2 / 2 1 / 2 0 0 5 .   A  p r o t e s t  
t o  paymen t  o f  bene f i t s  was  no t  r e t u r n e d  t i me l y ,  t h e r e f o r e ,  
you r  r e sponse  t o  t he  No t i ce  o f  Bene f i t  Cha rges ,  UC-602 ,  
c a n n o t  b e  a c c e p t e d  a s  a  t i m e l y  p r o t e s t  t o  b e ne f i t s  p a i d  t o  
t h i s  c l a i ma n t .  
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T h i s  d e t e r mi n a t i o n  o n  t h e  u n t i me l i n e s s  o f  y o u r  r e s p o n s e  
b e c o me s  f i n a l  u n l e s s  a n  a p pe a l  i s  f i l ed  w i t h i n  f i f t e e n  ( 15 )  
d a y s  a f t e r  t h e  d a t e  o f  t h i s  l e t t e r .  …  

A r i z o n a  R e v i s e d  S t a t u t e s  S e c t i on  23 -732 (B)  p rov ide s  t ha t  
t h e  N o t i ce  o f  B e n e f i t  C h a r g es  s h a l l  b e c o me  f i n a l  u n l e s s  
a n  a p p l i ca t i o n  fo r  r e d e t e r m i n a t i o n  i s  f i l e d  w i t h i n  f i f t ee n  
( 1 5 )  d a y s  o f  t h e  d a t e  o f  t h e  N o t i c e .   D e p a r t me n t  
R e g u l a t i o n  R 6 - 3 - 1 4 0 4  r e q u i r e s  t ha t  t h e  p o s t m a r k  d a t e  o f  
t he  app l i c a t i on  be  cons ide r ed  t he  da t e  o f  ma i l i ng .   Your  
a p p l i c a t i o n  w a s  p o s t ma r k e d  Augus t  2  2006   26  days  a f t e r  
t h e  d a t e  o f  t h e  N o t i c e .    

S ince  you r  app l i c a t i on  was  no t  f i l ed  w i t h i n  f i f t e en  (15 )  
d a y s  a n d  b e c a u s e  y o u  h a ve  n o t  e s t a b l i s he d  a  g o o d  a n d  
s u f f i c i e n t  r e a s o n  fo r  t h e  d e l a y  i n  s u b mi t t i n g  t h e  
a p p l i c a t i o n ,  t h e  N o t i c e  o f  B e n e f i t  C h a r g e s  d a t e d  J u l y  7 ,  
2006  mu s t  b e  h e l d  t o  b e  f i na l .  … [Emphas i s  added ] .  

*           *           *  
 
T h e  E mp l o y e r ’ s  p e t i t i o n  w a s  t i me l y  f i l e d .   T h e  A p p e a l s  B o a r d  h a s  

j u r i s d i c t i o n  t o  c o n s i d e r  t he  t i me l i n e s s  i s s u e  i n  t h i s  ma t t e r  p u r sua n t  t o  A . R . S .  §  
2 3 - 7 2 4 ( B ) .  

 
THE APPEALS BOARD schedu l ed  a  t e l e p h o n e  h e a r i n g ,  w h i c h  w a s  

convened  on  March  2 ,  2009 ,  be fo re  ROBERT T .  NALL,  an  Ad mi n i s t r a t i ve  Law 
J u d g e .   A t  t h a t  t i me ,  a l l  p a r t i e s  w e r e  g i v e n  a n  o p p o r t u n i t y  t o  p r e s e n t  e v i d e n c e  o n  
t h e  fo l l ow i n g  i s s ue s :  
 

1 .  W h e t h e r  t h e  E mp l o y e r  f i l e d  a  t i me l y  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  b y  t h e  D e p a r t me n t ,  p u r s u a n t  t o  A . R . S .  §  
2 3 - 7 3 2 ( B ) .  

2 .  I f  a  t i m e l y  a p p l i c a t i o n  fo r  r e d e t e rmi n a t i o n  w a s  f i l e d ,  
whe the r  t he  No t i ce  o f  Bene f i t  Cha rges ,  UC-602 ,  became  
f i n a l  p r i o r  t o  t h e  f i l i ng  b y  t h e  E mp l o y e r  o f  a n  
a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n .   A l s o ,  w h e t h e r  t h e  
d o c u me n t s  f i l e d  b y  t h e  Emp l o y e r  c a n  b e  c o n s i d e r e d  a  
t i me l y  p r o t e s t  t o  be n e f i t s  p a i d  t o  t h i s  c l a i ma n t .  

 
O n  t h e  s c h e d u l e d  d a t e  o f  h e a r i n g ,  n o  E mp l o y e r  w i t n e s s  a p p e a r e d  t o  t e s t i f y .   

C o u n s e l  f o r  t h e  D e p a r t me n t  a n d  a  w i t n e s s  f o r  t h e  D e p a r t me n t  a l s o  a p p e a r e d .   
E x h i b i t s  1  t h r o u g h  1 5 B  w e r e  a d mi t t e d  i n t o  e v i de n c e .   W e  h a v e  c a r e f u l l y  
r e v i e w e d  t h e  r e c o r d .   
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THE APP EALS B OAR D FI NDS the  f ac t s  pe r t i n e n t  t o  t h e  i s s ue  b e fo r e  u s  
a n d  n e c e s s a r y  t o  ou r  d e c i s io n  a r e :   

 
1 .  O n  J u l y  7 ,  2 0 0 6 ,  t h e  D e p a r t me n t  ma i l e d  a  B e n e f i t  C h a r g e  

N o t i c e  t o  t h e  E m p l o y e r ’ s  a d d r e s s  o f  r e co rd  (Bd .  Exh .  15A/B) .  

2 .  T h e  E m p l o y e r ’ s  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  f r o m t h e  
Bene f i t  Cha rge  No t i ce  was  pos tma r k e d  a n d  f i l e d  o n  A u g u s t  2 ,  
2 0 0 6 .   T h e  E mp l o y e r ’ s  l e t t e r  w a s  d a t e d  J u l y  2 9 ,  2 0 0 6  ( B d .  
E x h s . 4 ,  5 ) .  

3 .  O n  A u g u s t  2 5 ,  2 0 0 6 ,  t h e  D e p a r t me n t  i s s u e d  i t s  d e c i s i o n  o n  t h e  
t i me l i n e s s  o f  t h e  E mp l o y e r ’ s  a p p l i ca t i o n  fo r  r e d e t e rmi n a t i o n ,  
w h i c h  h e l d  t ha t  b e c a u s e  t h e  Emp l o y e r  d i d  n o t  f i l e  a n  
a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  w i t h i n  1 5  d a y s ,  “ … t h e  N o t i c e  
o f  B e n e f i t  C h a r g e s  d a t e d  J u l y  7 ,  2 0 0 6  mu s t  b e  h e l d  f i n a l . ”  ( B d .  
E x h .  3 ) .   

4 .  T h e  D e p a r t me n t  a l s o  c o n c l u d e d  t h a t  a  p r o t e s t  t o  p a y me n t  o f  
b e n e f i t s  w a s  n o t  r e t u r ned  t i me l y  fo l l o w i n g  t h e  N o t i c e  t o  
E mp l o y e r ,  U B - 1 1 0 ,  t h a t  w a s  ma i l e d  o n  D e c e m b e r  2 1 ,  2 0 0 5 ,  t o  
t h e  E mp l o y e r ’ s  a d d r e s s  o f  r e c o r d  ( B d .  E x h .  3 ) .  

5 .  T h e  E mp l o y e r  r e q u e s t e d  a  r e v i e w i n  i t s  l e t t e r  d a t e d  A u g u s t  3 1 ,  
2006  (Bd .  Exh .  2 ) .   The  Empl oye r  d id  no t  add re s s  t he  
j u r i s d i c t i o n a l  p r e r e q u i s i t e  t o  f i l e  a  t i me l y  p r o t e s t  a n d  t o  f i l e  a  
t i me l y  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n .    

6 .  T h e  E mp l o y e r  d i d  n o t  s p e c i f y  w h a t  e f f o r t s  t h e  E mp l o y e r  h a d  
u n d e r t a k e n  t o  e n s u r e  i t s  ma i l  i s  r e ce ived  p rompt ly ,  and  o f f e r ed  
n o  r e a s o n  f o r  f i l i ng  a  l a t e  a p p l i c a t i on  f o r  r e d e t e r mi n a t i o n .  

 

A r i z o n a  R e v i s e d  S t a t u t e s  §  2 3 - 7 3 2 ( B ) ,  p r o v i d e s  i n  p e r t i n e n t  p a r t :  
 

B .  T h e  d e p a r t me n t  m a y  g i v e  q u a r t e r l y  n o t i f i c a t i o n  t o  
e mp l o y e r s  o f  b e n e f i t s  p a i d  a n d  c h a r g e a b l e  t o  t h e i r  
a c c o u n t s  o r  o f  t h e  s t a t u s  o f  s u c h  a c c ou n t s ,  a n d  s u c h  
no t i f i c a t i on ,  i n  t he  absence  o f  a n  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  f i l e d  w i t h i n  f i f t e e n  d a y s  a f t e r  
ma i l i n g ,  s h a l l  b e c o me  c o n c l u s i v e  a n d  b i n d i n g  u p o n  
t h e  e mp l o y e r  f o r  a l l  p u r p o s e s .   A  r e d e t e r mi n a t i o n  o r  
den i a l  o f  an  app l i c a t i on  by  t he  depa r tme n t  sha l l  
b e c o me  f i n a l  u n l e s s  w i t h i n  f i f t e e n  d a y s  a f t e r  
ma i l i n g  o r  d e l i v e r y  t h e r e o f  a n  a p p e a l  i s  f i l e d  w i t h  
t h e  a p p e a l s  b o a r d .   T h e  r e d e t e r mi na t i o n s  ma y  b e  
i n t r o d u c e d  i n  a n y  s u b s e q u e n t  a d mi n i s t r a t i v e  o r  
j u d i c i a l  p r o c e e d i ng s  i n v o l v i n g  t h e  de t e r mi n a t i o n  o f  
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t h e  r a t e  o f  c o n t r i b u t i o n s  o f  any  emp loye r  fo r  any  
c a l e n d a r  y e a r  …  [ E mp h a s i s  a d d e d ] .    

 
A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 5 0 6 ( B ) ,  p r o v i d e s  i n  p e r t i n e n t  

pa r t :  
 
B .  Pe t i t i on  fo r  hea r i ng  o r  r ev i ew  

1 .  A n y  i n t e r e s t e d  p a r t y  t o  a  r e cons ide r ed  
d e t e r mi n a t i o n  o r  a  d e n i a l  o f  a p p l i c a t i o n  f o r  
r e cons ide r ed  de t e rmina t i on  o r  a  pe t i t i on  fo r  
r e a s se s sme n t  ma y  pe t i t i on  t he  Appea l s  Boa rd  
fo r  r e v i ew .   T h e  p e t i t i o n  s h a l l  b e  i n  w r i t i ng  
and  sha l l  be  s i gned  by  t he  appe l l an t  o r  t he  
a u t h o r i z ed  a g e n t .   T h e  p e t i t i o n  s h a l l  b e  f i l e d  
w i t h i n  15  c a l e n da r  d a y s  a f t e r  t he  ma i l i n g  o f  
t h e  r e c on s i d e r e d  d e t e r mi n a t i o n  o r  d e n i a l  
t he r eo f  i nvo lv ing  one  o f  t he  fo l l owing  i s sue s :  

a .  B e n e f i t s  p a i d  an d  c h a r ge a b l e  t o  t h e  
accoun t  (A .R .S .  §  23 -732 ) ;  

b .  T h e  r a t e  o f  c o n t r i b u t i o n s  ( A . R . S .  §  2 3 -
7 3 2 ) ;  …   

*           *           *  

 
The  r eco rd  r evea l s  t ha t  a  copy  o f  t he  Bene f i t  Cha rge  No t i ce  was  s en t  by  

ma i l  o n  J u l y  7 ,  2 0 0 6 ,  t o  t h e  E mp l o y e r ' s  l a s t  known  add re s s  o f  r ec o r d  ( B d .  E x h s .  
3 ,  1 5 ) .   T h e  N o t i c e  t o  E m p l o y e r ,  UB- 1 1 0 ,  w a s  ma i l e d  t o  t h e  Emp l o y e r ’ s  a d d r e s s  
o f  r e c o r d  o n  D e c e m b e r  2 1 ,  2 0 0 5  ( B d .  E x h .  3 ) .    

 
T h e  E mp l o y e r ’ s  ap p l i c a t i on  f o r  r e d e t e r mi n a t i o n  o f  t h e  B e n e f i t  C h a r g e  

N o t i c e  w a s  p o s t m a r k e d  a n d  f i l e d  o n  A u g u s t  2 ,  2 0 0 6 ,  w h i c h  i s  mo r e  t h a n  1 5  d a y s  
f r o m t h e  d a t e  o f  t h e  B e n e f i t  C h a r g e  N o t i c e .   T h e  E m p l o y e r ’ s  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n ,  t h e r e f o r e ,  w a s  n o t  f i l ed  w i th in  t he  s t a t u to ry  t ime .  
 

A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 4 0 4  p r o v i d e s  i n  p e r t i n e n t  
pa r t :  

A .  E x c e p t  a s  o t h e r w i s e  p rov ided  by  s t a tu t e  o r  by  
Depa r tme n t  r egu l a t i on ,  any  paymen t ,  appea l ,  app l i -
c a t i o n ,  r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  r e p o r t ,  
o r  o t h e r  i n fo r ma t i o n  o r  d oc u me n t  s u b mi t t e d  t o  t h e  
D e p a r t me n t  s h a l l  b e  c o ns i d e r e d  r e c e i v e d  b y  a n d  
f i l e d  w i t h  t h e  D e p a r t me n t :  

1 .  I f  t r a n smi t t e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e  o r  i t s  s uc c e s s o r ,  o n  t h e  d a t e  i t  i s  
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ma i l e d  a s  s h o w n  b y  t h e  p o s t ma r k ,  o r  i n  t h e  a b -
s e n c e  o f  a  p o s t ma r k  t h e  p os t a g e  me t e r  ma r k ,  
o f  t h e  e nv e l o p e  i n  w h i c h  i t  i s  r e c e i v e d ;  o r  i f  
n o t  p o s t ma r k e d  o r  p o s t a g e  me t e r  m a r k e d  o r  i f  
t h e  ma r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  o n  
t h e  d o c u me n t  a s  t h e  d a t e  o f  c o mpl e t i o n .  

2 .  I f  t r a n s mi t t e d  b y  a n y  me a ns  o the r  t han  t he  
U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  suc c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e c e i v e d  b y  t h e  D e p a r t me n t .  

*           *           *  
B .  T h e  s u b m i s s i o n  o f  a n y  p a y me n t ,  a p p e a l ,  a p p l i c a t i o n ,  

r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  r e p o r t ,  o r  o t h e r  
i n fo r ma t i o n  o r  d oc u me n t  n o t  w i t h i n  t h e  s p ec i f i e d  
s t a t u t o r y  o r  r e g u l a t o r y  p e r i od  sha l l  be  cons ide r ed  
t i me l y  i f  i t  i s  e s t a b l i s he d  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r t me n t  t h a t  t h e  d e l a y  i n  s u b mi s s i o n  w a s  d u e  t o :  
D e p a r t me n t  e r r o r  o r  mi s i n f o r ma t i o n ,  d e l a y  o r  o t h e r  
a c t i o n  o f  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  
s u c c e s s o r ,  o r  w h e n  t h e  d e l a y  i n  s u b mi s s i o n  w a s  b e -
c a u s e  t h e  i n d i v i d u a l  c h a n g e d  h i s  ma i l i n g  a d d r e s s  a t  
a  t i me  w h e n  t h e r e  w o u l d  h a v e  b e e n  n o  r e a s o n  f o r  
h i m t o  n o t i f y  t h e  De p a r t me n t  o f  t h e  a d d r e s s  c h a n g e .  

1 .  F o r  s u b m i s s i o n  t ha t  i s  n o t  w i t h i n  t he  s t a t u t o r y  
o r  r e g u l a t o r y  p e r i o d  t o  b e  c o n s i d e r e d  t i me l y ,  
t h e  i n t e r e s t e d  p a r t y  mus t  s u b mi t  a  w r i t t e n  e x -
p l a n a t i o n  s e t t i n g  f o r t h  t h e  c i r c u ms t a n c e s  o f  
t h e  d e l a y .  

2 .  T h e  D i r e c t o r  s h a l l  d e s igna t e  pe r sonne l  who  
a r e  t o  de c i d e  w he t h e r  a n  e x t e n s i on  o f  t i m e  
s h a l l  be  g r a n t e d .  

3 .  N o  s u b m i s s i o n  s ha l l  be  c on s i d e r e d  t i me l y  i f  
t h e  d e l a y  i n  f i l i ng  w a s  u n r e a s o n a b le ,  a s  d e -
t e r mi n e d  b y  t h e  D e p a r t me n t  a f t e r  co n s i d e r i ng  
t h e  c i r c ums t a n c e s  i n  t h e  c a se .  

*           *           *  
C .  Any  no t i c e ,  r epo r t  f o rm,  d e t e r mi n a t i o n ,  d e c i s i o n ,  

a s s e s s me n t ,  o r  o t h e r  d o c u me n t  ma i l e d  b y  t h e  
D e p a r t me n t  s h a l l  b e  c o ns i d e r e d  a s  h a v i ng  b e e n  
s e r v e d  on  t h e  a d dr e s s e e  o n  t h e  d a t e  i t  i s  ma i l e d  t o  
t h e  a d d r e s s e e ’ s  l a s t  k n o w n  a d d r e s s  i f  no t  s e rve d  i n  
p e r s o n .  . . .  [ E mp h a s i s  a d d e d ] .  

 
I n  t he  pe t i t i on ,  t he  Employe r  o f f e r s  no  fu r t he r  exp l ana t i on  fo r  f i l i ng  a  l a t e  

a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n .   I n  t he  a p p l i c a t i o n  l e t t e r  d a t e d  J u l y  2 9 ,  2 0 0 6 ,  
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t h e  E mp l o y e r  c o n t e n d e d :   “ I  h a v e  b e e n  ou t  o f  t he  o f f i c e  mos t  o f  t he  pa s t  6  
m o n t h s  d u e  t o  s u r g e r y  and  o the r  r e a sons . ”    

 
W e  c o n c l u d e  t h e  E mp l o y e r  h a d  r e a s o n s  t o  no t i f y  t he  Depa r tmen t  o f  any  

c h a n g e  i n  i t s  ma i l i n g  a d d r e s s  a n d  t o  e n s u r e  t h a t  i m p o r t a n t  ma i l  w a s  h a n d l e d  
p r o p e r l y ,  b e c a u s e  o f  p e n d i n g  w a g e s  t o  b e  r e p o r t e d  o n  a  q u a r t e r l y  b a s i s  a n d  
b e c a u s e  o f  p e n d i n g  c h a r g e s  t o  t h e  E m p l o y e r ’ s  e x p e r i e n c e  r a t i n g  a c c o u n t .  

 
T h e  E mp l o y e r  h a s  o f f e r e d  n o  a d e q u a t e  exp l ana t i on  fo r  f i l i n g  a  l a t e  

a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  t h e  B e n e f i t  C h a r g e  N o t i c e ,  no r  ha s  t he  Employe r  
a d e q u a t e l y  e x p l a i n e d  i t s  f a i l u r e  t o  f i l e  a  t i me l y  p r o t e s t  t o  t h e  N o t i c e  t o  
E mp l o y e r .   T h e  f i r s t  l e t t e r  w a s  t h e  N o t i c e  t o  E mp l o y e r  d a t e d  De c e mb e r  2 ,  2 0 0 5 .   
T h e  E mp l o y e r  d i d  n o t  me e t  t h e  s t a t u t o r y  r e qu i r e me n t  t o  b e c ome  a n  i n t e r e s t ed  
p a r t y  t o  t h e  c a s e ,  b e c a u se  t h e  E m p l o y e r  d i d  n o t  f i l e  a  t i me l y  p r o t e s t .   T h e  
ma i l i n g  o f  t h e  n o t i c e  t o  t h e  E m p l o y e r  be g a n  t h e  t i me  t o  a p p e a l ,  a n d  t h e  
E mp l o y e r  w a s  o b l i g a t e d  t o  k e e p  a  c u r r e n t  a n d  a c c u r a t e  ma i l i n g  a d d r e s s  o n  r e c o r d  
w i t h  t h e  D e p a r t me n t .   

 
T h e  E mp l o y e r  h a s  n o t  a l l e g e d  a n d  e s t ab l i s h e d  a n y  f a c t  w h i c h ,  i f  a c c e p t e d  

a s  t r ue ,  wou ld  i nvoke  t he  p rov i s i ons  o f  Ar i zona  Admi n i s t r a t i ve  Code ,  Sec t i on  
R 6 - 3 - 1 4 0 4 ( B )  a n d  w o u l d  p e r mi t  f i n d i n g  t h a t  t h e  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  
w a s  t i me l y  f i l e d .   A c c o r d i n g l y ,   

 
THE APP EALS BOARD AF FIRMS t h e  D e p a r t me n t ’ s  d e c i s i o n  d a t e d  A u g u s t  

26 ,  2006 ,  r ega rd ing  t he  l a t e  f i l i ng  o f  t h e  Emp l o y e r ’ s  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  o f  t h e  Bene f i t  Cha rge  No t i ce .  

T h e  B e n e f i t  C h a r ge  N o t i ce  d a t e d  J u l y  7 ,  2006 ,  r ema ins  i n  f u l l  f o r ce  and  
e f f ec t .  
 

DATE D:  
 

APPEAL S BOARD 
 
 
  
HUGO M .  FRANC O,  Cha i rman  
 
 
  
WI LLIAM G.  DADE,  Me mber  
 
 
  
MARILYN J .  WHI TE,  Member  
 

_____________________________________________________________________________________ 
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PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  
_____________________________________________________________________________________ 
 

RIGHT TO FURTHER REVIEW  BY THE APPE AL S BOARD 
 

P u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) ,  t h e  f i n a l  d a t e  fo r  f i l i n g  a  r e q u e s t  fo r  
 
r e v i e w  i s  ____________________________. 
 

INSTRUCTIONS FOR FIL I NG A REQUEST  FOR  
REVIEW  OF THE BOARD' S  DECI S I ON  

 
1 .  A  r eques t  f o r  r ev i ew  mus t  b e  f i l e d  i n  w r i t i n g  w i t h i n  30  ca l enda r  days  f rom 

t h e  ma i l i n g  d a t e  o f  t h e  A p p e a l s  B o a r d ' s  d e c i s i o n .   T h e  r e q u e s t  fo r  r e v i e w 
i s  c o n s i de r e d  f i l ed  o n  t h e  d a t e  i t  i s  ma i l e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e ,  a s  s h o w n  b y  t h e  p o s t ma r k ,  t o  a n y  p u b l i c  e mp l o y me n t  o f f i c e  i n  t h e  
U n i t e d  S t a t e s  o r  C a n a d a ,  o r  t o  t he  Appea l s  Boa rd ,  1140  E .  W a s h i n g t o n ,  
B o x  1 4 ,  [ S u i t e  1 0 4] ,  P h o e n i x ,  A r i z o n a  8 5 0 3 4 .   A  w r i t t e n  r e q u e s t  f o r  r e v i e w  
ma y  a l s o  b e  f i l e d  i n  p e r s on  a t  t h e  a b o v e  l oc a t i o ns  o r  t r a n s mi t t e d  b y  a  
me a n s  o t h e r  t h a n  t h e  U n i t ed  S t a t e s  P o s t a l  S e r v i c e .   I f  i t  i s  f i l ed  i n  p e r s o n  
o r  t r a n s m i t t e d  b y  a  me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i ce ,  i t  
w i l l  b e  co n s i d e r ed  f i l e d  o n  t h e  d a t e  i t  i s  r e c e i v e d .   

2 .  P a r t i e s  m a y  b e  r e p r e s e n t e d  i n  t h e  f o l l o w i n g  ma n n e r :  

A n  i n d i v i d u a l  p a r t y  ( e i t h e r  c l a i ma n t  o r  o p p o s i n g  p a r t y )  ma y  r e p r e s e n t  
h i ms e l f  o r  b e  r e p r e s e n t e d  by  a  d u l y  a u tho r i zed  agen t  who  i s  n o t  c h a r g i n g  a  
f e e  f o r  t h e  r e p r e se n t a t i o n ;  a n  e mp l o y e r ,  i n c l u d i n g  a  c o r p o r a t e  e mp l o y e r ,  
ma y  r e p r e s e n t  i t s e l f  t h r o u g h  a n  o f f i c e r  o r  e m p l o y e e ;  o r  a  d u l y  a u t h o r i z e d  
a g e n t  w h o  i s  c h a r g i n g  a  f e e  ma y  r e p r e se n t  a n y  p a r t y ,  p r o v i d i n g  t h a t  a n  
a t t o r n e y  a u t h o r i z ed  t o  p r a c t i ce  l aw  i n  t h e  S t a t e  o f  A r i z o n a  s h a l l  b e  
r e spons ib l e  f o r  and  supe rv i s e  such  agen t .  

3 .  T h e  r e q u e s t  f o r  r e v i e w  m u s t  b e  s ig n e d  b y  t h e  p r o p e r  p a r t y  a n d  mu s t  b e  
a c c o mpa n i e d  b y  a  me m o r a n d u m s t a t i n g  t he  r ea sons  why  t he  appea l s  boa rd ' s  
d e c i s i o n  i s  i n  e r r o r  a n d  c o n t a i n i n g  app rop r i a t e  c i t a t i ons  o f  t he  r eco rd ,  
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ru l e s  and  o the r  au tho r i t y .   Upon  mo t ion ,  and  fo r  good  cause ,  t he  Appea l s  
B o a r d  m a y  e x t e nd  t h e  t i me  f o r  f i l i n g  a  r e q u e s t  f o r  r e v i e w .   T h e  t i m e l y  
f i l i n g  o f  s u c h  r e q u e s t  f o r  r e v i e w  i s  a  p r e r e q u i s i t e  t o  a n y  f u r t h e r  a p p e a l .   I f  
y o u  h a v e  a n y  q u e s t i o n s  a bo u t  f i l i n g  a  w r i t t e n  r e q u e s t  f o r  r e v i e w ,  c a l l  t h e  
A p p e a l s  B o a r d  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  

_____________________________________________________________________________________ 
 
A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  o n  
t o :  
 
 
( x )  E r :  XXX  Acc t .  No :  XXX-00 0  
 
 
( x )  ROBE RT J  DUNN I I I  

ASSISTANT ATT ORNE Y GENE RAL CFP/CLA 
1275  W WASHINGTON –  S ITE  CODE 040A 
PHOENIX,  AZ   85007 -2926  

 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 
         F o r  T h e  A p p e a l s  B o a r d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
A p p e a l s  B o a r d  N o .  T - 1 0 6 9 1 1 7 - 0 0 1 - B  

_____________________________________________________________________________________ 
I n  t h e  Ma t t e r  o f :  
 
XXX STATE OF  ARIZONA E  S  A  TAX UNIT  

℅  ROBE RT DUNN I I I  
ASST  ATTORNEY GENERAL CFP/ CLA 
1275  W WASHINGTON ST ,  SC  040A 
PHOENIX,  AZ   85007 -2976  

 
E mp l o y e r  D e p a r t me n t  

_____________________________________________________________________________________ 
IMPORTANTE- - -DECISIÓN DE LA JUNTA DE APELACIONES 

 
E s t a  e s  l a  d e c i s i ón  d e  l a  J u n t a  d e  A p e la c i o n e s  s o b r e  s u s  b e n e f i c i o s  d e  s e g u r o  d e  
d e s e mp l e o .   E s t e  a v i s o  c o n t i e n e  i n f o r ma c i ó n  i mp o r t a n t e  s o b r e  s u  d e r e c h o  d e  
r e c i b i r  b e n e f i c i o s  d e  s e g u r o  d e  d e s e m p l eo .   S i  u s t e d  n o  e s t á  d e  a c u e r d o  c o n  l a  
d e c i s i ó n ,  s ó l o  t i e n e  3 0  d í a s  p a r a  a p e l a r  d e s d e  l a  f e c h a  d e  l a  d e c i s i ó n .   N o s  p u e d e  
l l a ma r  a l  ( 6 0 2 )  3 4 0 - 8 4 4 7  y  l e  t r a d u c i r emos  e s t e  av i so  a l  e spaño l .  
 

D E C I S I O N 
AFFIRM ED  

 
 

THE E M P L O YE R  f i l e d  a  R eq u e s t  fo r  R e c o ns i d e r a t i on  f r o m  t h e  
D e p a r t me n t ’ s  l e t t e r  d a t e d  M a y  2 6 ,  2 0 0 6 ,  w h i c h  r e f e r r e d  t o  t he  Employe r ’ s  l a t e  
p r o t e s t  t o  t h e  N o t i c e  t o  Emp l o y e r ,  U B-110 .   The  l e t t e r  a l so  r e f e r r ed  t o  t he  
E mp l o y e r ’ s  l a t e  r e s p o n s e  t o  t h e  N o t i c e  o f  Be ne f i t  Cha rge  No t i ce ,  UC-602 .   The  
l e t t e r  c o n t a i n e d  t h e  f o l l o w i n g  r u l i n g s  a n d  i n s t r u c t i o n s :  

…  t h e  N o t i c e  t o  E mp l o y e r ,  U B - 1 1 0 ,  w a s  ma i l e d  t o  t h e  
add re s s  o f  r e co rd  fo r  you r  f i rm on  December  2 ,  2005 .   A 
p r o t e s t  o f  p a y me n t  o f  b e n e f i t s  w a s  n o t  r e t u rne d  w i t h i n  t h e  
t e n  ( 1 0 )  d a y  p e r i o d  s p ec i f i ed  by  A .R .S .  23 -727 .D .  

A r i z o n a  R e v i s e d  S t a t u t e  Se c t i on  23 -732 (B)  p rov i des  t ha t  t he  
B e n e f i t  C h a r g e  N o t i c e  s h a l l  b e c o me  f i n a l  u n l e s s  a n  a p p l i c a -
t i o n  fo r  r e d e t e r mi n a t i o n  i s  f i l e d  w i t h i n  f i f t e e n  ( 1 5 )  d a y s  o f  
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t h e  d a t e  o f  t h e  N o t i c e .  … Yo u r  a p p l i c a t i o n  w a s  p o s t ma r k e d  
M a y  3 ,  2 0 0 6 ,  1 6  d a y s  a f t e r  t he  da t e  o f  t he  no t i c e .  

S i n c e  y o u r  a p p l i c a t i o n  w a s  n o t  f i l e d  w i t h i n  f i f t e e n  ( 1 5 )  d a y s  
a n d  b e c a u s e  y o u  h a v e  n o t  e s t a b l i s h e d  a  g o o d  a n d  s u f f i c i e n t  
r e a s o n  f o r  t h e  d e l a y  i n  s u b m i t t i n g  t h e  a p p l i c a t i o n ,  t h e  B e n e -
f i t  C h a r g e  N o t i c e  d a t e d  A p r i l  17 ,  2006  mus t  be  he ld  f i na l .  

T h i s  d e c i s i o n  o n  t h e  u n t i me l i n e s s  o f  y o u r  a p p l i c a t i o n  
b e c o me s  f i n a l  u n l e s s  a  w r i t t e n  r e que s t  f o r  r e v i e w  by  t h e  
U n e mp l o y me n t  I n s u r a n c e  A p p e a l s  B o a r d  i s  f i l e d  w i t h i n  
f i f t e en  (15 )  days  o f  t he  da t e  o f  t h i s  l e t t e r .  …  

T h e  E mp l o y e r ’ s  r e q u e s t  f o r  r e v i e w  w as  t i me l y  f i l e d .   T h e  A p p e a l s  B o a r d  
h a s  j u r i sd i c t i o n  t o  c o n s i d e r  t h e  t i me l i n e s s  i s s ue  i n  t h i s  ma t t e r  p u r s u a n t  t o  A . R . S .  
§  23 -724 (B) .  

 
THE APPEALS BOARD schedu l ed  a  t e l e p h o n e  h e a r i n g ,  w h i c h  w a s  

convened  on  March  6 ,  2009 ,  be fo re  ROBERT T .  NALL,  an  Ad mi n i s t r a t i ve  Law 
J u d g e .   A t  t h a t  t i me ,  a l l  p a r t i e s  w e r e  g i v e n  a n  o p p o r t u n i t y  t o  p r e s e n t  e v i d e n c e  o n  
t h e  fo l l ow i n g  i s s ue s :  
 

1 .  W h e t h e r  t h e  E mp l o y e r  f i l e d  a  t i me l y  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  b y  t h e  D e p a r t me n t ,  p u r s u a n t  t o  A . R . S .  §  
2 3 - 7 3 2 ( B ) .  

2 .  I f  t h e  a p p l i c a t i o n  fo r  r e d e t e r mi n a t i o n  w a s  f i l e d  t i me l y ,  
whe the r  t he  No t i ce  o f  Bene f i t  Cha rges ,  UC-602 ,  became  
f i n a l  p r i o r  t o  t h e  f i l i ng  b y  t h e  E mp l o y e r  o f  a n  
a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n .   A l s o ,  w h e t h e r  t h e  
d o c u me n t s  f i l e d  b y  t h e  Emp l o y e r  c a n  b e  c o n s i d e r e d  a  
t i me l y  p r o t e s t  t o  be n e f i t s  p a i d  t o  t h i s  c l a i ma n t .  

 
O n  t h e  s c h e d u l e d  d a t e  o f  h e a r i n g ,  n o  E mp l o y e r  w i t n e s s  a p p e a r e d  t o  t e s t i f y .   

C o u n s e l  f o r  t h e  D e p a r t me n t  a n d  a  w i t n e s s  f o r  t h e  D e p a r t me n t  a l s o  a p p e a r e d .   
E x h i b i t s  1  t h r o u g h  1 1  w e r e  a d mi t t e d  i n t o  e v i de n c e .   W e  h a v e  c a r e f u l l y  r e v i e w e d  
t h e  r e c o r d .   

 
THE APP EALS B OAR D FI NDS the  f ac t s  pe r t i n e n t  t o  t h e  i s s ue  b e fo r e  u s  

a n d  n e c e s s a r y  t o  ou r  d e c i s io n  a r e :   
 
1 .  On  Apr i l  17 ,  2006 ,  t he  Depa r tme n t  ma i l ed  a  Bene f i t  Cha rge  

N o t i c e  t o  t h e  E m p l o y e r ’ s  a d d r e s s  o f  r e co rd  (Bd .  Exh .  6 ) .  

2 .  T h e  E m p l o y e r ’ s  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  f r o m t h e  
B e n e f i t  C h a r g e  N o t i c e  wa s  p o s t marked  and  f i l ed  on  May  3 ,  
2 0 0 6 .   T h e  E mp l o y e r ’ s  l e t t e r  a l s o  wa s  d a t e d  M a y  3 ,  2 0 0 6  ( B d .  
E x h s .  3 ,  4 ) .  
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3 .  O n  M a y  2 6 ,  2 0 0 6 ,  t h e  D e p a r t me n t  i s s u e d  i t s  d e c i s i o n  o n  t h e  
t i me l i n e s s  o f  t h e  E mp l o y e r ’ s  a p p l i ca t i o n  fo r  r e d e t e rmi n a t i o n ,  
w h i c h  h e l d  t ha t  b e c a u s e  t h e  Emp l o y e r  d i d  n o t  f i l e  a n  
app l i c a t i on  fo r  r ede t e rmina t i on  w i th in  15  days ,  t he  “… Bene f i t  
Cha rge  No t i ce  da t ed  Apr i l  17 ,  2006  mu s t  b e  h e l d  f i n a l . ”  ( B d .  
E x h .  2 ) .   

4 .  T h e  D e p a r t me n t  a l s o  c o n c l u d e d  t h a t  a  p r o t e s t  t o  p a y me n t  o f  
b e n e f i t s  w a s  n o t  r e t u r ned  t i me l y  fo l l o w i n g  t h e  N o t i c e  t o  
E mp l o y e r ,  U B - 1 1 0 ,  t h a t  w a s  ma i l e d  t o  t h e  Emp l o y e r ’ s  a d d r e s s  
o f  r e c o r d  o n  D e c e m b e r  2 ,  2 0 0 5  ( B d .  E x h .  2 ) .  

5 .  T h e  E mp l o y e r  r e q u e s t e d  a  r e v i e w i n  i t s  l e t t e r  d a t e d  J u n e  6 ,  
2 0 0 6  ( B d .  E x h .  1A) .   T h e  E mp l o y e r  s t a t e d :   “ …  I  s ub mi t t e d  a  
p r o t e s t  t o  t h e s e  c h a r g e s  i m me d i a t e l y  u p o n  r e c e i p t  o f  t h e  
o r i g i na l  n o t i c e .  …  i t  c a n  b e  c l e a r l y  s een  t ha t  i t  h a s  t o  go  t o  
I l l i n o i s  a n d  b a c k . ”   T h e  E m p l o y e r  d id  no t  spec i fy  wha t  e f fo r t s  
t h e  E mp l o y e r  h a s  ma d e  t o  e n s u r e  i t s  ma i l  i s  r e c e i v e d  p r o mp t l y .  

6 .  T h e  E mp l o y e r  p h y s i c a l l y  m o v ed  t o  I l l i n o i s  d u r i n g  l a t e  M a y  
2 0 0 6  a n d  e a r l y  J u n e  2 0 0 6 .   H e  ma i n t a ined  an  add re s s  o f  r e co rd  
i n  T u c s on ,  A r i z o na ,  w h i c h  w a s  t h e  E mp l o y e r ’ s  c o r r ec t  ma i l i n g  
add re s s  du r ing  2005  and  t h rough  May  3 ,  2006 .   The  Employe r ’ s  
l e t t e r  da t ed  May  3 ,  2006 ,  was  h i s  e a r l i e s t  no t i f i c a t i on  t o  t he  
D e p a r t me n t  t h a t  h e  w a s  i n  I l l i n o i s .  

7 .  T h e  E mp l o y e r  k e p t  a n  a s s oc i a t e  i n  t h e  T u c s on ,  A r i z o na  o f f i c e  
a s  a n  i n d e p e n d e n t  c o n t r a c t o r ,  a n d  t h e  E mp l o y e r  c a me  b a c k  t o  
A r i z o n a  b r i e f l y  “ e v e r y  o t h e r  mon th”  be tween  May  2006  and  
A u g u s t  2 0 0 6 .   U n t i l  t h e  Emp l o y e r  s o l d  h i s  T u c s o n ,  A r i z o n a  
p r a c t i c e  i n  A u g u s t  2 0 0 6 ,  T u c s o n  s t a f f  w a s  i n s t r u c t e d  t o  f o r w a r d  
ma i l  t o  t h e  E mp l o y e r  i n  I l l i no i s .      

 

A r i z o n a  R e v i s e d  S t a t u t e s  §  2 3 - 7 3 2 ( B ) ,  p r o v i d e s  i n  p e r t i n e n t  p a r t :  
 

B .  T h e  d e p a r t me n t  m a y  g i v e  q u a r t e r l y  n o t i f i c a t i o n  t o  
e mp l o y e r s  o f  b e n e f i t s  p a i d  a n d  c h a r g e a b l e  t o  t h e i r  
a c c o u n t s  o r  o f  t h e  s t a t u s  o f  s u c h  a c c ou n t s ,  a n d  s u c h  
no t i f i c a t i on ,  i n  t he  absence  o f  a n  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  f i l e d  w i t h i n  f i f t e e n  d a y s  a f t e r  
ma i l i n g ,  s h a l l  b e c o me  c o n c l u s i v e  a n d  b i n d i n g  u p o n  
t h e  e mp l o y e r  f o r  a l l  p u r p o s e s .   A  r e d e t e r mi n a t i o n  o r  
den i a l  o f  an  app l i c a t i on  by  t he  depa r tme n t  sha l l  
b e c o me  f i n a l  u n l e s s  w i t h i n  f i f t e e n  d a y s  a f t e r  
ma i l i n g  o r  d e l i v e r y  t h e r e o f  a n  a p p e a l  i s  f i l e d  w i t h  
t h e  a p p e a l s  b o a r d .   T h e  r e d e t e r mi na t i o n s  ma y  b e  
i n t r o d u c e d  i n  a n y  s u b s e q u e n t  a d mi n i s t r a t i v e  o r  
j u d i c i a l  p r o c e e d i ng s  i n v o l v i n g  t h e  de t e r mi n a t i o n  o f  
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t h e  r a t e  o f  c o n t r i b u t i o n s  o f  any  emp loye r  fo r  any  
c a l e n d a r  y e a r  …  [ E mp h a s i s  a d d e d ] .    

 
A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 5 0 6 ( B ) ,  p r o v i d e s  i n  p e r t i n e n t  

pa r t :  
 
B .  Pe t i t i on  fo r  hea r i ng  o r  r ev i ew  

1 .  A n y  i n t e r e s t e d  p a r t y  t o  a  r e cons ide r ed  
d e t e r mi n a t i o n  o r  a  d e n i a l  o f  a p p l i c a t i o n  f o r  
r e cons ide r ed  de t e rmina t i on  o r  a  pe t i t i on  fo r  
r e a s se s sme n t  ma y  pe t i t i on  t he  Appea l s  Boa rd  
fo r  r e v i ew .   T h e  p e t i t i o n  s h a l l  b e  i n  w r i t i ng  
and  sha l l  be  s i gned  by  t he  appe l l an t  o r  t he  
a u t h o r i z ed  a g e n t .   T h e  p e t i t i o n  s h a l l  b e  f i l e d  
w i t h i n  15  c a l e n da r  d a y s  a f t e r  t he  ma i l i n g  o f  
t h e  r e c on s i d e r e d  d e t e r mi n a t i o n  o r  d e n i a l  
t he r eo f  i nvo lv ing  one  o f  t he  fo l l owing  i s sue s :  

a .  B e n e f i t s  p a i d  an d  c h a r ge a b l e  t o  t h e  
accoun t  (A .R .S .  §  23 -732 ) ;  

b .  T h e  r a t e  o f  c o n t r i b u t i o n s  ( A . R . S .  §  2 3 -
7 3 2 ) ;  …   

*           *           *  

 
The  r eco rd  r evea l s  t ha t  a  copy  o f  t he  Bene f i t  Cha rge  No t i ce  was  s en t  by  

ma i l  o n  A p r i l  1 7 ,  2 0 0 6 ,  t o  t h e  E mp l o y e r ' s  l a s t  k n o w n  a d d r e s s  o f  r e c o r d  ( B d .  E x h .  
6 ) .   T h e  N o t i c e  t o  E mp l o y e r ,  U B - 1 1 0 ,  w as  m a i l e d  t o  t h e  E mp l o y e r ’ s  a d d r e s s  o f  
r e c o r d  o n  D e c e mb e r  2 ,  2 0 0 5  ( B d .  E x h .  1 B ) .    

 
T h e  E mp l o y e r ’ s  ap p l i c a t i on  f o r  r e d e t e r mi n a t i o n  o f  t h e  B e n e f i t  C h a r g e  

N o t i c e  w a s  p o s t m a r k e d  a n d  f i l e d  o n  M ay  3 ,  2 0 0 6  ( B d .  E x h .  7 ) ,  w h i c h  i s  mo r e  
t han  15  days  f rom the  da t e  o f  t he  Be n e f i t  C h a r g e  N o t i c e .   The  Employe r ’ s  
a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n ,  t h e r e f o re ,  was  no t  f i l ed  w i th in  t he  s t a t u to ry  
t i me .  
 

A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 4 0 4  p r o v i d e s  i n  p e r t i n e n t  
pa r t :  

A .  E x c e p t  a s  o t h e r w i s e  p rov ided  by  s t a tu t e  o r  by  
Depa r tme n t  r egu l a t i on ,  any  paymen t ,  appea l ,  app l i -
c a t i o n ,  r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  r e p o r t ,  
o r  o t h e r  i n fo r ma t i o n  o r  d oc u me n t  s u b mi t t e d  t o  t h e  
D e p a r t me n t  s h a l l  b e  c o ns i d e r e d  r e c e i v e d  b y  a n d  
f i l e d  w i t h  t h e  D e p a r t me n t :  
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1 .  I f  t r a n smi t t e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e  o r  i t s  s uc c e s s o r ,  o n  t h e  d a t e  i t  i s  
ma i l e d  a s  s h o w n  b y  t h e  p o s t ma r k ,  o r  i n  t h e  a b -
s e n c e  o f  a  p o s t ma r k  t h e  p os t a g e  me t e r  ma r k ,  
o f  t h e  e nv e l o p e  i n  w h i c h  i t  i s  r e c e i v e d ;  o r  i f  
n o t  p o s t ma r k e d  o r  p o s t a g e  me t e r  m a r k e d  o r  i f  
t h e  ma r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  o n  
t h e  d o c u me n t  a s  t h e  d a t e  o f  c o mpl e t i o n .  

2 .  I f  t r a n s mi t t e d  b y  a n y  me a ns  o the r  t han  t he  
U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  suc c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e c e i v e d  b y  t h e  D e p a r t me n t .  

*           *           *  
B .  T h e  s u b m i s s i o n  o f  a n y  p a y me n t ,  a p p e a l ,  a p p l i c a t i o n ,  

r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  r e p o r t ,  o r  o t h e r  
i n fo r ma t i o n  o r  d oc u me n t  n o t  w i t h i n  t h e  s p ec i f i e d  
s t a t u t o r y  o r  r e g u l a t o r y  p e r i od  sha l l  be  cons ide r ed  
t i me l y  i f  i t  i s  e s t a b l i s he d  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r t me n t  t h a t  t h e  d e l a y  i n  s u b mi s s i o n  w a s  d u e  t o :  
D e p a r t me n t  e r r o r  o r  mi s i n f o r ma t i o n ,  d e l a y  o r  o t h e r  
a c t i o n  o f  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  
s u c c e s s o r ,  o r  w h e n  t h e  d e l a y  i n  s u b mi s s i o n  w a s  b e -
c a u s e  t h e  i n d i v i d u a l  c h a n g e d  h i s  ma i l i n g  a d d r e s s  a t  
a  t i me  w h e n  t h e r e  w o u l d  h a v e  b e e n  n o  r e a s o n  f o r  
h i m t o  n o t i f y  t h e  De p a r t me n t  o f  t h e  a d d r e s s  c h a n g e .  

1 .  F o r  s u b m i s s i o n  t ha t  i s  n o t  w i t h i n  t he  s t a t u t o r y  
o r  r e g u l a t o r y  p e r i o d  t o  b e  c o n s i d e r e d  t i me l y ,  
t h e  i n t e r e s t e d  p a r t y  mus t  s u b mi t  a  w r i t t e n  e x -
p l a n a t i o n  s e t t i n g  f o r t h  t h e  c i r c u ms t a n c e s  o f  
t h e  d e l a y .  

2 .  T h e  D i r e c t o r  s h a l l  d e s igna t e  pe r sonne l  who  
a r e  t o  de c i d e  w he t h e r  a n  e x t e n s i on  o f  t i m e  
s h a l l  be  g r a n t e d .  

3 .  N o  s u b m i s s i o n  s ha l l  be  c on s i d e r e d  t i me l y  i f  
t h e  d e l a y  i n  f i l i ng  w a s  u n r e a s o n a b le ,  a s  d e -
t e r mi n e d  b y  t h e  D e p a r t me n t  a f t e r  co n s i d e r i ng  
t h e  c i r c ums t a n c e s  i n  t h e  c a se .  

*           *           *  
C .  Any  no t i c e ,  r epo r t  f o rm,  d e t e r mi n a t i o n ,  d e c i s i o n ,  

a s s e s s me n t ,  o r  o t h e r  d o c u me n t  ma i l e d  b y  t h e  
D e p a r t me n t  s h a l l  b e  c o ns i d e r e d  a s  h a v i ng  b e e n  
s e r v e d  on  t h e  a d dr e s s e e  o n  t h e  d a t e  i t  i s  ma i l e d  t o  
t h e  a d d r e s s e e ’ s  l a s t  k n o w n  a d d r e s s  i f  no t  s e rve d  i n  
p e r s o n .  . . .  [ E mp h a s i s  a d d e d ] .  
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I n  h i s  l e t t e r ,  t he  E mp l o y e r  i n d i c a t ed :   “ …  I  s u b mi t t ed  a  p r o t e s t  t o  t h es e  
c h a r g e s  i m m e d i a t e l y  u p o n  r e c e i p t  o f  t h e  o r i g ina l  no t i c e . ”   We  conc l ude  t he  
E mp l o y e r  h a d  r e a s o n  t o  n o t i f y  t h e  D e p a r t m e n t  o f  a n y  c h a n g e  i n  h i s  ma i l i n g  
a d d r e s s ,  b e c a u s e  o f  p e n d i n g  w a g e s  t o  b e  r e p o r t e d  o n  a  q u a r t e r l y  b a s i s ,  a n d  
b e c a u s e  o f  p e n d i n g  c h a r g e s  t o  t h e  E mp l o y e r ’ s  e x p e r i e n c e  r a t i n g  a c c o u n t .  

 
T h e  E mp l o y e r  h a s  o f f e r e d  n o  a d e q u a t e  exp l ana t i on  fo r  f i l i n g  a  l a t e  

a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  o f  t he  Bene f i t  Cha rge  No t i ce ,  no r  ha s  t he  
E mp l o y e r  a d e q u a t e l y  e x p l a in e d  i t s  f a i l u r e  t o  f i l e  a  t i me l y  p r o t e s t  t o  t h e  N o t i c e  
t o  E mp l o y e r .   T h e  f i r s t  l e t t e r  w a s  t h e  N o t i c e  t o  E mp l o y e r  d a t e d  D e c e m b e r  2 ,  
2 0 0 5 .   T h e  E mp l o y e r  d i d  n o t  me e t  t h e  s t a t u t o r y  r e q u i r e me n t  t o  b e c o me  a n  
i n t e r e s t e d  p a r t y  t o  t h e  c a se ,  b e c a u se  t he  E m p l o y e r  d i d  n o t  f i l e  a  t i me l y  p r o t e s t .  
N o t h i n g  i n  t h e  E m p l o y me n t  S e c u r i t y  L a w  s p e c i f i e s  t h a t  t h e  t i me  t o  f i l e  a n  a p p e a l  
c o u l d  c o m m e n c e  u p o n  “ r e c e i p t  o f  t h e  o r i g i n a l  n o t i c e . ”   R a t h e r ,  t h e  m a i l i n g  o f  
t h e  n o t i c e  t o  t h e  E mp l o y e r  b e g a n  t h e  t i me  t o  appea l ,  and  t he  Employe r  was  
o b l i g a t e d  t o  k e e p  a  c u r r e n t  a n d  a c c u r a t e  ma i l i n g  a d d r e s s  o n  r e c o r d  w i t h  t h e  
D e p a r t me n t .   

 
T h e  E mp l o y e r  h a s  n o t  a l l e g e d  a n d  e s t ab l i s h e d  a n y  f a c t  w h i c h ,  i f  a c c e p t e d  

a s  t r ue ,  wou ld  i nvoke  t he  p rov i s i ons  o f  Ar i zona  Admi n i s t r a t i ve  Code ,  Sec t i on  
R 6 - 3 - 1 4 0 4 ( B )  a n d  w o u l d  p e r mi t  f i n d i n g  t h a t  t h e  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  
w a s  t i me l y  f i l e d .   A c c o r d i n g l y ,   

 
THE APP EALS B OAR D A F F I R M S  t h e  D e p a r t me n t ’ s  d e c i s i o n  d a t e d  M a y  

26 ,  2006 ,  r ega rd ing  t he  l a t e  f i l i ng  o f  t h e  Emp l o y e r ’ s  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  o f  t h e  Bene f i t  Cha rge  No t i ce .  

T h e  B e n e f i t  C h a r g e  N o t i c e  d a t e d  M a r c h  3 1 ,  2 0 0 6 ,  r e m a i n s  i n  f u l l  f o r c e  a n d  
e f f ec t .  
 

DATE D:  
 

APPEAL S BOARD 
 
 
  
HUGO M .  FRANC O,  Cha i rman  
 
 
  
WI LLIAM G.  DADE,  Me mber  
 
 
  
MARILYN J .  WHI TE,  Member  
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PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  
_____________________________________________________________________________________ 
 

RIGHT TO FURTHER REVIEW  BY THE APPE AL S BOARD 
 

P u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) ,  t h e  f i n a l  d a t e  fo r  f i l i n g  a  r e q u e s t  fo r  
 
r e v i e w  i s  ____________________________. 
 

INSTRUCTIONS FOR FIL I NG A REQUEST  FOR  
REVIEW  OF THE BOARD' S  DECI S I ON  

 
1 .  A  r eques t  f o r  r ev i ew  mus t  b e  f i l e d  i n  w r i t i n g  w i t h i n  30  ca l enda r  days  f rom 

t h e  ma i l i n g  d a t e  o f  t h e  A p p e a l s  B o a r d ' s  d e c i s i o n .   T h e  r e q u e s t  fo r  r e v i e w 
i s  c o n s i de r e d  f i l ed  o n  t h e  d a t e  i t  i s  ma i l e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e ,  a s  s h o w n  b y  t h e  p o s t ma r k ,  t o  a n y  p u b l i c  e mp l o y me n t  o f f i c e  i n  t h e  
U n i t e d  S t a t e s  o r  C a n a d a ,  o r  t o  t he  Appea l s  Boa rd ,  1140  E .  W a s h i n g t o n ,  
B o x  1 4 ,  [ S u i t e  1 0 4] ,  P h o e n i x ,  A r i z o n a  8 5 0 3 4 .   A  w r i t t e n  r e q u e s t  f o r  r e v i e w  
ma y  a l s o  b e  f i l e d  i n  p e r s on  a t  t h e  a b o v e  l oc a t i o ns  o r  t r a n s mi t t e d  b y  a  
me a n s  o t h e r  t h a n  t h e  U n i t ed  S t a t e s  P o s t a l  S e r v i c e .   I f  i t  i s  f i l ed  i n  p e r s o n  
o r  t r a n s m i t t e d  b y  a  me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i ce ,  i t  
w i l l  b e  co n s i d e r ed  f i l e d  o n  t h e  d a t e  i t  i s  r e c e i v e d .   

2 .  P a r t i e s  m a y  b e  r e p r e s e n t e d  i n  t h e  f o l l o w i n g  ma n n e r :  

A n  i n d i v i d u a l  p a r t y  ( e i t h e r  c l a i ma n t  o r  o p p o s i n g  p a r t y )  ma y  r e p r e s e n t  
h i ms e l f  o r  b e  r e p r e s e n t e d  by  a  d u l y  a u tho r i zed  agen t  who  i s  n o t  c h a r g i n g  a  
f e e  f o r  t h e  r e p r e se n t a t i o n ;  a n  e mp l o y e r ,  i n c l u d i n g  a  c o r p o r a t e  e mp l o y e r ,  
ma y  r e p r e s e n t  i t s e l f  t h r o u g h  a n  o f f i c e r  o r  e m p l o y e e ;  o r  a  d u l y  a u t h o r i z e d  
a g e n t  w h o  i s  c h a r g i n g  a  f e e  ma y  r e p r e se n t  a n y  p a r t y ,  p r o v i d i n g  t h a t  a n  
a t t o r n e y  a u t h o r i z ed  t o  p r a c t i ce  l aw  i n  t h e  S t a t e  o f  A r i z o n a  s h a l l  b e  
r e spons ib l e  f o r  and  supe rv i s e  such  agen t .  

3 .  T h e  r e q u e s t  f o r  r e v i e w  m u s t  b e  s ig n e d  b y  t h e  p r o p e r  p a r t y  a n d  mu s t  b e  
a c c o mpa n i e d  b y  a  me m o r a n d u m s t a t i n g  t he  r ea sons  why  t he  appea l s  boa rd ' s  
d e c i s i o n  i s  i n  e r r o r  a n d  c o n t a i n i n g  app rop r i a t e  c i t a t i ons  o f  t he  r eco rd ,  
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ru l e s  and  o the r  au tho r i t y .   Upon  mo t ion ,  and  fo r  good  cause ,  t he  Appea l s  
B o a r d  m a y  e x t e nd  t h e  t i me  f o r  f i l i n g  a  r e q u e s t  f o r  r e v i e w .   T h e  t i m e l y  
f i l i n g  o f  s u c h  r e q u e s t  f o r  r e v i e w  i s  a  p r e r e q u i s i t e  t o  a n y  f u r t h e r  a p p e a l .   I f  
y o u  h a v e  a n y  q u e s t i o n s  a bo u t  f i l i n g  a  w r i t t e n  r e q u e s t  f o r  r e v i e w ,  c a l l  t h e  
A p p e a l s  B o a r d  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  

_____________________________________________________________________________________ 

A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  o n  
t o :  
 
( x )  E r :  XXX  Acc t .  No :  XXX-00 0  
 
 
( x )  ROBE RT J  DUNN I I I  

ASSISTANT ATT ORNE Y GENE RAL CFP/CLA 
1275  W WASHINGTON –  S ITE  CODE 040A 
PHOENIX,  AZ   85007 -2926  

 
 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 
         F o r  T h e  A p p e a l s  B o a r d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
A p p e a l s  B o a r d  N o .  T - 1 0 7 3 7 6 7 - 0 0 1 - B  

_____________________________________________________________________________________ 
I n  t h e  Ma t t e r  o f :  
 
XXX STATE OF  ARIZONA ES A -  TAX UNIT  

℅  R O B E R T  D U N N  I I I   
ASSISTANT ATT ORNE Y GENE RAL 
1275  W WASHINGTON ST  -  CFP /CLA 
PHOENIX,  AZ   85005 -2926   

 
E mp l o y e r  D e p a r t me n t  

_____________________________________________________________________________________ 
IMPORTANTE- - -DECISIÓN DE LA JUNTA DE APELACIONES 

 
E s t a  e s  l a  d e c i s i ón  d e  l a  J u n t a  d e  A p e la c i o n e s  s o b r e  s u s  b e n e f i c i o s  d e  s e g u r o  d e  
d e s e mp l e o .   E s t e  a v i s o  c o n t i e n e  i n f o r ma c i ó n  i mp o r t a n t e  s o b r e  s u  d e r e c h o  d e  
r e c i b i r  b e n e f i c i o s  d e  s e g u r o  d e  d e s e m p l eo .   S i  u s t e d  n o  e s t á  d e  a c u e r d o  c o n  l a  
d e c i s i ó n ,  s ó l o  t i e n e  3 0  d í a s  p a r a  a p e l a r  d e s d e  l a  f e c h a  d e  l a  d e c i s i ó n .   N o s  p u e d e  
l l a ma r  a l  ( 6 0 2 )  3 4 0 - 8 4 4 7  y  l e  t r a d u c i r emos  e s t e  av i so  a l  e spaño l .  
 

D E C I S I O N 
AFFIRM ED  

 
 

THE  EM PLOYER ,  t h r o u g h  c o u n s e l ,  p e t i t i o n e d  f o r  h e a r i n g  f r o m t h e  
A me n d e d  R e c o n s i d e r e d  D e t e r mi n a t i o n  i s s u e d  b y  t h e  D e p a r t me n t  o n  J a n u a r y  3 0 ,  
2 0 0 7 ,  w h i c h  a f f i r me d  i t s  D e t e r mi n a t i o n  o f  L i a b i l i t y  f o r  E mp l o y me n t  o r  Wa g e s  
i s s u e d  b y  t h e  D e p a r t me n t  o n  J a n u a ry  8 ,  2003 .   The  Amended  Recons ide r ed  
D e t e r mi n a t i o n  h e l d  i n  p a r t  a s  fo l l o w s :  

 
…  We  h e l d  t h a t  t he  s e r v i c es  pe r fo rmed  by  i nd iv idua l s  a s  
a d mi n i s t r a t o r s  c o ns t i t u t e d  emp l o y me n t  e f f e c t i v e  O c t o be r  
1 ,  1999 ;  t ha t  s e rv i ce s  pe r fo r me d  b y  a n  i n d i v i d u a l  a s  a  
t e c h n i c i a n  c o n s t i t u t e d  e mp l o y me n t  e f f e c t i v e  F e b r u a r y  1 ,  
2 0 0 1 ;  a n d  t h a t  a l l  f o r ms  o f  r emune ra t i on  pa id  t o  t he se  
i n d i v i d ua l s  fo r  suc h  s e r v i c e s  c o ns t i t u t e d  w a g e s .   T h e  
De t e rmina t i on  i nc luded  t he  i n d i v i d u a l s  a n d  a mo u n t s  o n  
t h e  N o t i c e  o f  A s s e s s me n t  R e p o r t  f o r  t h e  q u a r t e r s  e n d i n g  
D e c e mb e r  3 1 ,  1 9 9 9  t h r o u g h  J u n e  3 0 ,  2 0 0 2 .  
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P l e a s e  n o t e  t h a t  y o u  a r e  a ppea l i ng  t he  o r i g ina l  
R e c o n s i de r e d  D e t e r mi n a t i on  t h a t  w a s  i s s u e d  o n  J u l y  6 ,  
2 0 0 5 ;  h o w e v e r ,  t h e  D e t e r mi n a t i o n  o f  L i a b i l i t y  f o r  
E mp l o y m e n t  o r  Wa g e s  w a s  d a t e d  J a n u a r y  8 ,  2 0 0 3 .  

*           *           *  
O u r  r e v i e w  o f  t h e  e mp l o y me n t  a g r e e me n t  f o u n d  ma n y  
cha rac t e r i s t i c s  i nd i ca t i ve  o f  a n  e mp l o y e r - e mp l o y e e  
r e l a t i o n s h i p .  …  

*           *           *  
Acco rd ing ly ,  t h i s  amende d  Re c o n s i d e r e d  De t e r mi n a t i o n  
a f f i r ms  t h e  D e t e rmi n a t i o n  o f  L i a b i l i t y  fo r  E m p l o y me n t  o r  
Wages  i s sued  J anua ry  8 ,  2003  … 

 

T h e  p e t i t i o n  f o r  h e a r i n g  h a v i n g  b e e n  t i me l y  f i l e d ,  t h e  A p p e a l s  B o a r d  h a s  
j u r i s d i c t i o n  i n  t h i s  ma t t e r  p u r s u a n t  t o  A r i z o n a  R e v i s ed  S t a tu t e s  §  23 -724 (B) .   
F o r  c o n v e n i e n c e ,  t h e  E mp l o y e r  i s  r e f e r r e d  t o  i n  t h i s  dec i s i on  a s  t he  “Taxpaye r” .  

 
A t  t he  d i r ec t i on  o f  t he  Appea l s  Boa r d ,  a  hea r i ng  was  he l d  o n  J u l y  1 7 ,  2 0 0 8 ,  

i n  Phoen ix ,  Ar i zona ,  be fo r e  ROBERT T .  NALL,  Appe a l s  Boa rd  Ad mi n i s t r a t i ve  
L a w  J u d g e ,  f o r  t h e  p u r p o s e  o f  c o n s i d e r i n g  t h e  f o l l o w i n g  i s s u e s ,  f o l l o w i n g  p r o p e r  
n o t i c e  t o  a l l  p a r t i e s :  
 

1 .  Whe the r  t he  emp loy ing  un i t  i s  l i ab l e  f o r  Ar i zona  
U n e mp l o y me n t  I n s u r a n c e  T a xes  unde r  A .R .S .  §  23 -613 ,  
p u r s u a n t  t o :  

a .  t he  DETERMINATION OF  UNEMPLOYMENT  
INSURANCE LI ABILITY da t ed  J anua ry  8 ,  2003 ;  
a n d  

b .  t h e  D E T E R M I N A T I O N  O F  L I A B I L I T Y  F O R  
EMPLOYMENT OR WA GES da t ed  J anua ry  8 ,  2003 ,  
f o r  t h e  q u a r t e r s  e n d i n g  D e c e mb e r  3 1 ,  1 9 9 9  t h r o u g h  
J u n e  3 0 ,  2 0 0 2 .  

2A .  Whe the r  s e rv i ce s  pe r fo rme d  by  i nd iv idua l s  a s  
a d mi n i s t r a t o r s  co n s t i t u t ed  “ e mp l o y me n t ”  e f f e c t i v e  
O c t o b e r  1 ,  1 9 9 9 ;  a s  d e f i n e d  i n  A . R . S .  §  2 3 - 6 1 5 ,  a n d  a r e  
n o t  “ e x e m p t ”  o r  e x c l u d e d  f r o m  c o v e r a g e  u n d e r  A . R . S .  § §  
23 -613 .01 ,  23 -615 ,  o r  23 -617  o r  a  dec i s i on  o f  t he  f ede ra l  
g o v e r n me n t .  

2 B .  W h e t h e r  s e r v i c e s  p e r f o r me d  by  i nd iv idua l s  a s  t e chn i c i an  
c o n s t i t u t e d  “ e mp l o y me n t ”  e f f ec t i ve  Feb rua ry  1 ,  2001 ;  a s  
de f i ned  i n  A .R .S .  §  23 -615 ,  and  a r e  no t  “ exempt”  o r  
e x c l u d e d  f r o m c o v e r a g e  unde r  A .R .S .  §§  23 -613 .01 ,  23 -
6 1 5 ,  o r  2 3 - 6 1 7  o r  a  d e c i s i o n  o f  t h e  f e d e r a l  g o v e r n me n t .  
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T h e  T a x p a y e r  a n d  c o u n s e l  f o r  t h e  T a x p a y e r  we re  p r e sen t  a t  t he  hea r i ng .   
T w o  w i t n e s s e s  f o r  t h e  D e p a r t me n t ,  a n d  t h e  D e p a r t me n t ’ s  c o u n s e l ,  a l so  appea red .   
A t  t h e  h e a r i n g ,  B o a r d  E x h i b i t s  N o .  1  t h r o u g h  15  w e r e  a d mi t t e d  i n t o  t h e  r e c o r d  a s  
e v i d e n c e .  

 
The  APP EALS B OAR D FI NDS the  fo l l owi n g  f a c t s  p e r t i ne n t  t o  t h e  i s s ue s  

h e r e  u n d e r  c o n s i d e r a t i o n :  
 

1 .  T h e  T a x p a y e r  w a s  i n c o r p o r a t e d  i n  A r i z o n a  i n  1 9 9 7 .   I t  e n g a g e d  
i n  t he  bus ine s s  o f  o n - s i t e  c o mp u t e r  e q u i p me n t  i n s t a l l a t i o n  a n d  
r e p a i r s  ( T r .  p p .  2 6 ,  4 6 ,  4 9 ) .   Among  i t s  o f f i c e r s  was  an  
a d mi n i s t r a t o r  w h os e  c o n t r a c t  i de n t i f i e d  h i m a s  “ a  C EO ” .   T h e  
a d mi n i s t r a t o r ,  “ M . M . ” ,  w a s  l i s t e d  w i t h  t h e  A r i z o n a  C o r p o r a t i o n  
C o m mi s s i o n  a s  a  c o r po ra t e  v i ce  p r e s iden t  wh o  t o o k  o f f i c e  o n  
M a y  1 0 ,  1 9 9 9  ( T r .  p .  1 4 ) .   H e  w a s  t a s k e d  t o  h a n d l e  w e b  d e s i g n  
fo r  t he  bus ine s s ,  he  d id  work  fo r  c l i en t s ,  and  he  was  ma de  an  
o f f i c e r  o f  t h e  b u s i n e s s  ( T r .  p .  28 ) .   Du r ing  2001 ,  t he  
a d mi n i s t r a t o r  u s e d  h i s  a c c e s s  t o  t h e  T a x p a y e r ’ s  b a n k  a c c o u n t  t o  
t a k e  mo n e y ,  a n d  h e  d e p a r t e d  ( T r .  p p .  2 8 ,  2 9 ,  4 6 - 5 1 ;  E x h .  6 D ) .  

2 .  Ano the r  i nd iv idua l ,  “E .H .” ,  s t a r t e d  w o r k i n g  a s  a  l e a se d  
e mp l o y e e  o f  a  d i f f e r e n t  c o r p o r a t e  e n t i t y  t h r o u g h o u t  t h e  y e a r  
2 0 0 0  ( T r .  p p .  2 2 ,  2 6 ,  5 2 ;  E x h s .  1 0 - 1 5 ) .   The  Taxpaye r  u sed  t he  
e n t i t y ’ s  s e r v i ce s  t o  o b t a i n  w o r k  b y  o t h e r  i n d i v i d u a l s  ( T r .  p .  
39 ) .   The  Taxpaye r  c ea sed  pay in g  t h e  o t he r  e n t i t y  fo r  t h e  
t e c h n i c i a n ’ s  s e r v i c e s  w h e n  h i s  w o r k  f o r  a  p a r t i c u l a r  c l i e n t  
e n d e d  p r i o r  t o  J a n u a r y  1 ,  2 0 0 1  ( T r .  p p .  3 2 ,  4 0 ) .  

3 .  S u b s e q u e n t l y ,  t h e  T a x p a y e r  r e f e r r e d  “ …  a  f e w  e x t r a  j o b s ”  t o  
E . H . ,  w h o  p e r f o r me d  s e r v i c e s  a s  a  t e c h n i c i a n  ma k i n g  c o mp u t e r  
e q u i p me n t  o r  n e t wo r k  r e p a i r s .   The  Taxpaye r  wou ld  ca l l  he r ,  
g i v e  h e r  t h e  n a me  o f  t h e  c l i e n t ,  and  a l l ow  E .H .  t o  s chedu l e  and  
t o  p e r f o r m t h e  “ o v e r f l o w ”  w ork  (T r .  pp .  32 ,  33 ,  41 ,  53 ) .   The  
T a x p a y e r  p a i d  t h e  t e c h n i c i a n  f o r  h e r  r e p a i r  s e r v i c e s  b y  t h e  h o u r  
a t  $20  pe r  hou r ,  a cco rd ing  t o  he r  r e p o r t  o f  h o w  mu c h  t i me  s h e  
h a d  s p e n t  o n  t h e  r e p a i r  s e r v i c e s  ( T r .  p p .  1 4 ,  2 1 ,  3 3 ,  3 4 ) .  

4 .  T h e  T a x p a y e r  t r e a t e d  t he  t e c h n ic i a n  a s  a n  i n de p e n d e n t  
c o n t r a c t o r  o r  v e n d o r  a c c e p t i n g  bus ine s s  r e f e r r a l s ,  f o r  abou t  90  
hou r s  du r ing  t he  f i r s t  and  s ec ond  qua r t e r s  o f  2001  (T r .  pp .  32 -
3 6 ;  E x h .  4 F ) .   T h e  T a x p a y e r  wou ld  b i l l  t h e  c l i en t  f o r  t he  
t e c h n i c i a n ’ s  s e r v i c e s  a n d  w o u l d  r e c e i v e  p a y me n t ,  t h e n  w o u l d  
p a y  t h e  t e c h n i c i a n  a  p e r c e n t a g e  o f  h i s  t h e n - c u r r en t  $ 7 5  p e r  h o u r  
f e e  ( T r .  p p .  3 3 ,  3 4 ) .   T h e  t e c h n ic i a n  h a d  n o  r e s p o n s i b i l i t y  f o r  
t h e  s a t i s fa c t o r y  c om p l e t i o n  o f  e a c h  j o b  a s s i g ne d  t o  h e r ,  a n d  a  
c u s t o me r  w o u l d  c o n t a c t  t h e  T a x p a y e r  w h o  w o u l d  b e  r e s p o n s i b l e  
t o  p r o p e r l y  c o mp l e t e  t h e  j o b  ( T r .  p p .  1 4 - 1 6 ) .  
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5 .  T h e  t e c hn i c i a n  w a s  f r e e  t o  a c c e p t  o r  t o  r e j e c t  a n  a s s i g n me n t  
f r o m t h e  T a x p a y e r  ( T r .  p .  3 7 ) .   T h e  t e c h n i c i a n  w a s  n o t  e n t i t l e d  
t o  s h a re  i n  t h e  T ax p a y e r ’ s  b u s i n e s s  p r o f i t s ,  n o r  w a s  s h e  l i a b l e  
t o  s u f f e r  a  l o s s  f r o m t h e  T a x p a y e r ’ s  b u s i n e s s .   T h e  t e c h n i c i a n  
d i d  n o t  h o l d  h e r s e l f  a v a i l a b l e  t o  t he  pub l i c ;  she  d id  no t  
adve r t i s e ;  she  had  no  s epa ra t e  bus ine s s  c a rd s ,  and  she  d id  no t  
u t i l i z e  a s s i s t a n t s .   (T r .  pp .  19 ,  20 ,  36 ) .  

6 .  T h e  T a x p a y e r  d i d  n o t  t r a i n  t h e  t e c h n i c i a n .   The  t e c h n i c i a n  t o l d  
t h e  T a x p a y e r  t h a t  s h e  c o n t r a c t e d  wi t h  a n o t h e r  c o mp a n y ,  a n d  
t h a t  s h e  d i d  “ s t u f f ”  f o r  i n d i v i d u a l s  i n  t h e i r  h o me s  ( T r .  p .  3 6 ) .   
T h e  T e c h n i c i a n  p r o v i d e d  h e r  o wn  t r a n s p o r t a t i o n  t o  e a c h  j o b  
(T r .  p .  38 ) .  

7 .  T h e  T a x p a y e r  d i d  n o t  d i r e c t l y  s upe r v i s e  t h e  t e c h n i c i a n ’ s  w o r k  
( T r .  p .  3 8 ) .   S h e  w a s  n e v e r  a s k e d  t o  g o  b a c k  a n d  “ ma k e  i t  
r i g h t ” .   N e i t h e r  t h e  t e c h n i c i a n  n o r  t h e  T a x pa y e r  pos se s sed  any  
p r o f e s s i o n a l  c e r t i f i c a t i o n  ( T r .  p .  4 3 ) .  

8 .  T h e  T a x p a y e r  g a ve  a  c o n t r a c t  o r  a g r e e me n t  t o  t h e  t e c hn i c i a n  t o  
spec i fy  t he  pay  r a t e ,  bu t  ne i t he r  t h e  d o c u me n t  n o r  a n  e x e mp l a r  
w a s  p r e s e n t e d  a s  e v i d e n c e  ( T r .  p p .  4 1 ,  5 7 ,  5 8 ) .  

8 .  T h e  T a x p a y e r  d i d  n o t  i n i t i a l l y  co n s i d e r  h i ms e l f  a s  a n  e m p l o y e e ,  
and  he  t ook  no  wages  un t i l  2003 .   T h e  w i t n e s s  w h o  t e s t i f i e d ,  
“ C . C . ” ,  w a s  t h e  i n c o r p o r a t o r  an d  t he  c o r p o r a t e  p r e s i de n t  s i nc e  
i t s  i n i t i a t i o n  ( T r .  p .  5 5 ) .   D u r i n g  2 0 0 3 ,  C . C .  c e a s e d  ope r a t i ng  
a s  a  “dba”  t r ade  name .   Af t e r  2003 ,  C .C .  cons ide r ed  h ims e l f  a n  
e mp l o y e e  o f  t h e  c o r p o r a t i o n  an d  s t a r t e d  “ …  d o i n g  e v e r y t h i n g ”  
u n d e r  t h e  b u s i n e s s  n a me  ( T r .  p p .  4 5 ,  6 8 ) .  

 
The  Taxpaye r  con t ends  t ha t  bo th  t he  a d mi n i s t r a t o r ,  w h o  w a s  a  c o r p o r a t e  

v i c e  p r e s i d e n t ,  a n d  t h e  t e c h n i c i a n ,  wh o  p e r f o r me d  r e p a i r  s e r v i c e s ,  w e r e  
i n d e p e n d e n t  c o n t r a c t o r s  a n d  n o t  e m p l o y e e s .   T h e i r  e m p l o y me n t  s t a t u s ,  a nd  t h e  
paymen t  o f  wages ,  r ema in  i n  d i spu t e  i n  t h i s  c a se .  

 
A r i z o n a  R e v i s e d  S t a t u t e s  §  23 -615  de f i ne s  " emp loymen t "  a s  f o l l ows :  

 
" E mp l o y me n t "  m e a n s  a n y  s e r v i ce  o f  wha t eve r  na tu r e  
p e r f o r me d  b y  a n  e m p l o y e e  f o r  t h e  p e r s o n  e mp l o y i n g  h i m ,  
i n c l u d i n g  s e r v i ce  i n  i n t e r s t a t e  c o m me r c e ,  a n d  i n c l u d e s :  

1 .  An  i nd iv idua l ' s  en t i r e  s e rv i ce  pe r fo rme d  w i th in  o r  
bo th  w i th in  and  w i thou t  t h i s  s t a t e  i f :  

( a )  T h e  s e r v i c e  i s  l o c a l i z e d  i n  t h i s  s t a t e .  …  

*           *           *  
4 .  S e r v i c e  p e r f o r me d  b y  a n y  o f f i c e r  o f  a  co rpo ra t i on .  

*           *           *  
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Ar izona  Rev i s ed  S t a tu t e s  §  23 - 6 1 3 . 0 1 ( A )  p r o v i d e s  a s  fo l l o w s :  
 

E mp l o y e e ;  d e f i n i t i o n ;  e x e m p t  e mp l o y me n t  
 
A .  "Employe e"  means  any  i nd iv idua l  who  pe r fo rms  

s e r v i c e s  f o r  a n  e m p l o y i n g  u n i t  a n d  w h o  i s  s u b j e c t  t o  
t h e  d i r e c t i o n ,  r u l e  o r  c o n t r o l  o f  t h e  e mp l o y i n g  u n i t  
a s  t o  b o t h  t h e  me t h o d  o f  p e r f o r mi n g  o r  e x e c u t i n g  
t h e  s e r v i c e s  a n d  t h e  r e su l t  t o  be  e f f e c t e d  o r  
a c c o mpl i s h e d ,  e x c e p t  e mp l o y e e  d o e s  n o t  i n c l ude :  

1 .  A n  i n d i v i d u a l  w h o  p e r f o r ms  s e r v i c e s  a s  a n  
i n d e p e n d e n t  c o n t r a c t o r ,  b u s i n e s s  p e r s o n ,  a g e n t  
o r  c o n s u l t a n t ,  o r  i n  a  c a p a c i t y  c ha r a c t e r i s t i c  
o f  a n  i n d e p e n d e n t  p r o fe s s i o n ,  t r a d e ,  s k i l l  o r  
occupa t i on .  

2 .  An  i nd iv idua l  sub j ec t  t o  t he  d i r ec t i on ,  r u l e ,  
c o n t r o l  o r  s u b j e c t  t o  t he  r i g h t  o f  d i r e c t i o n ,  
r u l e  o r  c o n t r o l  o f  a n  e mp l o y i n g  u n i t  s o l e l y  
b e c a u s e  o f  a  p r o v i s i o n  o f  l a w  r e gu l a t i n g  t h e  
o r g a n i z a t i o n ,  t r a d e  o r  b u s i n e s s  o f  t h e  
e mp l o y i n g  u n i t .  

3 .  A n  i n d i v i d u a l  o r  c l a s s  o f  i nd iv idua l s  t ha t  t he  
f e d e r a l  g o v e r n me n t  h a s  d e c i d e d  n o t  t o  a n d  
d o e s  n o t  t r e a t  a s  a n  e mp l o y e e  o r  e mp l o y e e s  f o r  
f e d e r a l  u n e mp l o y me n t  t a x  p u r p o s e s .  

4 .  A n  i n d i v i d u a l  i f  t h e  e mp l o y i n g  u n i t  
demons t r a t e s  t he  i nd iv i dua l  pe r fo rms  s e rv i ce s  
i n  t h e  s ame  ma n n e r  a s  a   s i mi l a r l y  s i t ua t ed  
c l a s s  o f  i n d i v i d u a l s  t h a t  t h e  f e d e r a l  
gove rnme n t  ha s  dec ided  no t  t o  and  does  no t  
t r e a t  a s  a n  e mp l o y e e  o r  e mp l o y e e s  fo r  f e d e r a l  
u n e mpl o y me n t  t a x  p u r p o s e s .  

Ar i zona  Rev i s ed  S t a tu t e s  §  23 - 622 (A)  p rov ide s  a s  f o l l ows :  
 
Wages  

A .  " Wa g e s "  me a n s  a l l  r e mu n e r a t i o n  f o r  s e r v i c e s  f r o m  
w h a t e v e r  s o u r c e ,  i n c l u d i n g  c o m mi s s i o n s ,  b o n u s e s  
a n d  f r i n g e  b e n e f i t s  a n d  t h e  c a s h  v a l u e  o f  a l l  
r e mu n e r a t i o n  i n  a n y  me d i u m  o t h e r  t h a n  c a s h .   T h e  
r e a s o n a b l e  c a s h  v a l u e  o f  r e mu n e r a t i o n  i n  a n y  
me d i u m o t h e r  t h a n  c a s h  s h a l l  b e  e s t i ma t e d  a n d  
d e t e r mi n e d  i n  a c c o r d a n c e  w i t h  r u l e s  p r e s c r i b e d  b y  
t h e  d e p a r t me n t .  
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A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 7 2 3  p r o v i d e s  i n  p e r t i n e n t  
pa r t :  
 

A .  " E mp l o y e e "  me a n s  a n y  i n d i v i d u a l  w h o  p e r f o r ms  
s e r v i c e s  f o r  a n  e m p l o y i n g  u n i t ,  a n d  w h o  i s  s u b j e c t  
t o  t h e  d i r e c t i o n ,  r u l e  o r  c o n t r o l  o f  t h e  e mp l o y i n g  
u n i t  a s  t o  b o t h  t h e  me t h o d  o f  p e r f o r m i n g  o r  
e x e c u t i n g  t h e  s e r v i c e s  a n d  t h e  r e s u l t  t o  be  e f f e c t e d  
o r  a ccompl i shed .   Whe the r  a n  i n d i v i d u a l  i s  a n  
e mp l o y e e  u n d e r  t h i s  d e f i n i t i o n  s h a l l  b e  d e t e r mi n e d  
b y  t h e  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e .  

1 .  "Con t ro l "  a s  u sed  i n  A .R .S .  §  23 -613 .01 ,  
i n c l u d es  t h e  r i g h t  t o  c o n t r o l  a s  w e l l  a s  c o n t r o l  
i n  f a c t .  

2 .   " M e t h o d "  i s  d e f i n e d  a s  t h e  w a y ,  p r o c e d u r e  o r  
p r o c e s s  fo r  d o i n g  s o me t h i n g ;  t h e  me a n s  u s e d  
i n  a t t a i n i n g  a  r e s u l t  a s  d i s t i n g u i s h e d  f r o m t h e  
r e su l t  i t s e l f .  

B .  " E mp l o y e e "  a s  d e f i n e d  i n  s ub s e c t i o n  ( A )  d o e s  n o t  i n c l u d e :  

1 .  A n  i n d i v i d u a l  w h o  p e r f o r ms  s e r v i c e s  f o r  a n  
e mp l o y i n g  u n i t  i n  a  c a p a c i t y  a s  a n  i n d e p e n d e n t  
con t r ac to r ,  i ndependen t  bus ine s s  pe r son ,  
i n d e p e n d e n t  a g e n t ,  o r  i n d e p e n d e n t  c o n s u l t a n t ,  
o r  i n  a  c a p a c i t y  c h a ra c t e r i s t i c  o f  a n  
i ndependen t  p ro f e s s ion ,  t r ade ,  sk i l l  o r  
occupa t i on .   The  ex i s t ence  o f  i ndependence  
s h a l l  b e  d e t e r mi n e d  b y  t h e  p r e p o n d e r a n c e  o f  
t h e  e v i de n c e .  

2 .  An  i nd iv idua l  sub j ec t  t o  t he  d i r ec t i on ,  r u l e ,  
c o n t r o l  o r  s u b j e c t  t o  t he  r i g h t  o f  d i r e c t i o n ,  
r u l e  o r  con t ro l  o f  an  e mp l o y i n g  u n i t  " . . .  s o l e l y  
b e c a u s e  o f  a  p r o v i s i o n  o f  l a w  r e gu l a t i n g  t h e  
o r g a n i z a t i o n ,  t r a d e  o r  b u s i n e s s  o f  t h e  
e mp l o y i n g  u n i t " .   T h i s  p a r a g r a p h  i s  a p p l i c a b l e  
i n  a l l  c a se s  i n  w h i c h  t he  i nd iv idua l  pe r fo rmi ng  
s e r v i ce s  i s  s u b je c t  t o  t h e  c o n t ro l  o f  t he  
e mp l o y i n g  u n i t  o n l y  t o  t he  e x t e n t  sp e c i f i c a l l y  
r equ i r ed  by  a  p rov i s i on  o f  l aw  gove rn ing  t he  
o r g a n i z a t i o n ,  t r a d e  o r  b u s i n e s s  o f  t h e  
e mp l o y i n g  u n i t .  

a .  " S o l e l y"  me a n s ,  b u t  i s  n o t  l i mi t e d  t o :  
O n l y ,  a l o n e ,  e x c l u s i v e l y ,  w i t h o u t  o t h e r .  
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b .  "P rov i s i on  o f  l aw"  i nc ludes ,  bu t  i s  no t  
l i mi t e d  t o :  s t a t u t e s ,  r e gu l a t i o n s ,  
l i c ens ing  r egu l a t i ons ,  and  f ede ra l  and  
s t a t e  ma n d a t e s .  

c .  The  de s igna t i on  o f  a n  i n d i v i d u a l  a s  a n  
e mp l o y e e ,  s e r v a n t  o r  a ge n t  o f  t h e  
e mp l o y i n g  u n i t  f o r  p u r p o s e s  o f  t h e  
p rov i s i on  o f  l aw  i s  no t  de t e rmina t i ve  o f  
t he  s t a t u s  o f  t he  i nd iv idua l  f o r  
u n e mpl o y me n t  i n s u r a n c e  p u r p o s e s .   T h e  
a p p l i ca b i l i t y  o f  p a r a g ra ph  ( 2 )  o f  t h i s  
s u b s e c t i on  s h a l l  b e  d e t e rmi n e d  i n  t h e  
s a me  m a n n e r  a s  i f  n o  s u c h  d e s i g n a t e d  
r e f e r e n c e  h a d  b e e n  ma d e .  

 
R e g a r d i n g  t h e  a d mi n i s t r a t o r ,  M . M . ,  u n c o n t r o v e r t e d  e v i d e n c e  e s t a b l i s h e d  

t h a t  t h e  p e r s o n  wa s  a  c o r p o r a t e  o f f i c e r .   He  was  ma de  t he  co rpo ra t e  v i ce  
p r e s iden t .   He  ma de  s a l e s ,  he  co l l e c t ed  mo n e y  f r o m c l i e n t s ,  a n d  h e  p e r f o r me d  
web  de s ign  s e rv i ce s  f o r  c l i en t s .   He  was  e n t i t l e d  t o  1 5 %  o f  t h e  p r o f i t s  ( T r .  p p .  
2 8 ,  2 9 ) .   We  c o n c l u d e  f r o m t h e  e v i d e n c e  t h a t  h i s  s e r v i c e s  c o n s t i t u t e d  
e mp l o y m e n t ,  b y  o p e r a t i o n  o f  A .R .S .  §  23 -615 (4 ) .   Th i s  o u t c ome  i s  c o n s i s t e n t  
w i t h  I n t e r n a l  R e v e n u e  C o d e ,  § §  3 3 0 6 ( i )  an d  3 1 2 1 ( d ) .   W e  c o n c l u d e  a n y  p a y me n t  
t o  h i m f o r  t h o s e  se r v i c e s  c on s t i t u t e d  w a g e s ,  by  ope ra t i on  o f  A .R .S .  §  23 -622 (A) .    

 
S i mi l a r l y ,  t h e  i n c o r p o r a t o r  o f  t h e  b us ine s s  was  i t s  co rpo ra t e  p r e s iden t  who  

d u r i n g  t h e  t i me  p e r i o d  a t  i s s u e  p e r f o r me d  s e r v i c e s  i n c l u d i n g  o n - s i t e  r e p a i r ,  
s a l e s ,  p a y me n t s  t o  v e n d o r s ,  a n d  a r r a n g ing  fo r  l e a sed  e mp loyees .   We  conc lude  
f r o m t h e  e v i d e n c e  t h a t  t h e  se r v i ce s  o f  C . C .  c o n s t i t u t e d  e mp l o y m e n t ,  b y  ope r a t i o n  
o f  A .R .S .  §  23 -615 (4 ) .   Fu r t h e r ,  w e  c o n c l u d e  a n y  p a y me n t  t o  h i m f o r  t h o s e  
s e r v i c e s  c o n s t i t u t e d  w a g e s ,  b y  o p e r a t i o n  o f  A .R .S .  §  23 -622 (A) .   We  no t e  t ha t  
t h e  e v i d e n c e  d o e s  n o t  s u b s t a n t i a t e  a n y  a mo u n t  w a s  p a i d  t o  C . C . ,  i n c l u d i n g  
w a g e s ,  d u r i n g  t h e  t i me  p e r i o d  a t  i s s u e .  

 
W e  s e p a r a t e l y  a na l y z e  t h e  c i r c u ms t a n c e s  o f  t he  t e chn i c i an ,  E .H . ,  who  p r i o r  

t o  J anua ry  1 ,  2001 ,  was  emp loyed  by  a  s epa r a t e  e n t i t y  a n d  “ l e a se d ”  t o  t h e  
T a x p a y e r  f o r  c e r t a i n  s e r v i c e s .   We  n o t e  t h a t  n o  w r i t t e n  c o n t r ac t  i d e n t i fy i n g  t h e  
r e l a t i onsh ip  o f  t h i s  i nd iv idu a l  w i t h  t h e  T a x pa y e r  w a s  p r e s e n t e d ,  b u t  e v i d e n c e  o f  
s e v e r a l  c h e c k s  f r o m  t h e  T a x p a y e r  i n  p ay me n t  f o r  h e r  s e r v i c e s  i s  s u p p o r t e d  b y  
t e s t i mo n y  t h a t  s h e  w a s  p a i d  f o r  o v e r  9 0  h o u r s  o f  w o r k  d u r i n g  t h e  f i r s t  a n d  
s econd  qua r t e r s  o f  2001  (T r .  pp .  32 -46 ;  Exh .  4F ) .    

 
W e  c o n c l u d e  f r o m  t h e  e v i d e n c e  t h a t  t he  t e chn i c i an ’ s  s e rv i ce s  do  no t  

q u a l i f y  a s  “ e x e mp t  e mp l o y me n t ”  l i s t e d  i n  A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  
R 6 - 3 - 1 7 2 3 ( C ) .   W e  c o n c l u d e  f r o m t h e  e v i d e nce  t ha t  t he  t e chn i c i an ’ s  s e rv i ce s  a r e  
n o t  s o l e l y  s u b j e c t  t o  a  p r o v i s i o n  o f  l aw  r e g u l a t i n g  t h e  o r g a n i z a t i o n ,  t r a d e  o f  
b u s i n e s s  a s  s p e c i f i e d  i n  A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i on  R6-3 -1723 (B) (2 ) .   
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T h e  c o n t e n t i o n s  o f  t h e  T a x p a y e r ,  h o w e v e r ,  b r i n g  i n t o  i s s u e  w h e t h e r  t h e  se r v i ce s  
o f  t h e  t e c h n i c i a n  w e r e  e xc l ude d  f r o m t h e  d e f i n i t i o n  o f  “ E mp l o y e e ”  b y  q u a l i f y i n g  
a s  a n  “ i nde p e n d e n t  c o n t r a c t o r ”  p u r s ua n t  t o  A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  
R 6 - 3 - 1 7 2 3 ( B ) ( 1 ) .   O u r  a n a l y s i s  r e q u i r e s  cons ide r a t i on  o f  t he  s t a t u t e s  c i t ed  
a b o v e ,  p l u s  A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  Sec t i on  R6-3 -1723 (A) ,  and  t he  f ac to r s  
s p e c i f i e d  i n  s u b s e c t i o n s  R 6 -3 -1723 (D)  and  R6-3 -1723 (E) .  

 
A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t io n  R 6 - 3 - 1 7 2 3 ( D ) ( 2 )  i d e n t i f i e s  c o m m o n  

i n d i c i a  o f  c o n t r o l  o v e r  t h e  me t h o d  o f  p e r f o r m i n g  o r  e x e c u t i n g  s e r v i c e s  t h a t  ma y  
c r e a t e  a n  e mp l o y me n t  r e l a t i o n s h i p ,  i . e . ,  ( a )  w h o  h a s  au t h o r i t y  o v e r  t h e  
i nd iv idua l ' s  a s s i s t an t s ,  i f  any ;  ( b )  r equ i r e me n t  fo r  c o m p l i a n ce  w i t h  i n s t r uc t i o n s ;  
( c )  r e q u i r e me n t  t o  ma k e  r e p o r t s ;  ( d )  w h e r e  t h e  w o r k  i s  p e r f o r m e d ;  ( e )  
r equ i r emen t  t o  pe r sona l l y  pe r fo rm  the  s e r v i c e s ;  ( f )  e s t a b l i s h me n t  o f  w o r k  
s e q u e n c e ;  ( g )  t h e  r i g h t  t o  d i s c h a r g e ;  ( h )  t h e  e s t a b l i s h me n t  o f  s e t  h o u r s  o f  w o r k ;  
( i )  t r a i n ing  o f  an  i nd iv idua l ;  ( j )  w h e t h e r  t h e  i n d i v i d u a l  d e v o t e s  fu l l  t i me  t o  t h e  
a c t i v i t y  o f  a n  e mp l o y i n g  u n i t ;  ( k )  w h e t h e r  t h e  e mp l o y i n g  u n i t  p r o v i d e s  t o o l s  a n d  
ma te r i a l s  t o  t he  i nd iv idua l ;  and  ( l )  wh e t h e r  t h e  e mp l o y i n g  u n i t  r e i mb u r s e s  t h e  
i n d i v i d u a l ' s  t r a v e l  o r  b u s i n e s s  e x p e n s e s .  

 
A d d i t i o na l  f a c t o r s  t o  b e  c on s i d e r e d  i n  d e t e r mi n i n g  w he t h e r  a n  i n d i v i d ua l  

ma y  b e  a n  i n d e p e n d e n t  c o n t r a c t o r ,  e n u me ra t ed  i n  Ar i zona  Admi n i s t r a t i ve  Code ,  
S e c t i o n  R 6 - 3 - 1 7 2 3 ( E ) ,  a r e :   ( 1 )  w h e t h e r  t he  i nd iv idua l  i s  ava i l ab l e  t o  t he  pub l i c  
o n  a  c o n t i n u i n g  b a s i s ;  ( 2 )  t h e  b a s i s  o f  t h e  c o mp e n s a t i o n  fo r  t h e  se r v i ce s  
r e n d e re d ;  ( 3 )  w h e t h e r  t he  i n d i v i d u a l  i s  i n  a  pos i t i o n  t o  r e a l i z e  a  p r o f i t  o r  l o s s ;  
( 4 )  w h e t h e r  t h e  i n d i v i d u a l  i s  u n d e r  a n  o b l i ga t i o n  t o  c o mp l e t e  a  s p e c i f i c  j o b  o r  
ma y  end  h i s  r e l a t i onsh ip  a t  any  t ime  w i thou t  i ncu r r i ng  l i ab i l i t y ;  ( 5 )  whe the r  t he  
i n d i v i d u a l  h a s  a  s i g n i f i c a n t  i n v e s t me n t  i n  t h e  f a c i l i t i e s  u s e d  b y  h i m;  ( 6 )  w h e t h e r  
t h e  i n d i v i d u a l  h a s  s i mu l t a n e o u s  c o n t r a c t s  w i t h  o t h e r  p e r s o n s  o r  f i r ms .  

 
I n  t h e  ap p l i c a t i on  o f  t h e  g u i d e l i ne s  s e t  ou t  i n  A r i z o n a  A d mi n i s t r a t i v e  

C o d e ,  S e c t i o n  R 6 - 3 - 1 7 2 3 ( D ) ( 2 ) ,  o u r  a n a l y s i s  i n c l u d e s  t h e  f o l l o w i n g :  
 

a .  A u t h o r i t y  o v e r  I n d i v i d u a l ' s  A s s i s t a n t s  
H i r i n g ,  s u p e r v i s i n g  a n d  p a y me n t  o f  t h e  i n d i v i d u a l ' s  a s s i s t a n t s  
b y  t h e  e mp l o y i n g  u n i t  g e n e r a l l y  s h o w s  c o n t r o l  o v e r  t h e  
i n d i v i d u a l s  o n  t h e  j o b .  

 
T h e  t a x p a y e r  d i d  n o t  p r o h i b i t  t h e  u s e  o f  a s s i s t an t s .   Howeve r ,  none  we re  

u sed  by  t he  t e chn i c i an .   Th i s  f a c to r  i s  neu t r a l .  
 

b .  C o mp l i a n c e  w i t h  In s t r u c t i on s  
C o n t r o l  i s  p r e s e n t  w h e n  t h e  i n d i v i dua l  i s  r eq u i r e d  t o  c o mpl y  
w i th  i n s t ruc t i ons  abou t  when ,  whe re  o r  h o w  h e  i s  t o  wo r k .   T h e  
c o n t r o l  f a c t o r  i s  p r e s e n t  i f  t h e  Emp l o y e r  h a s  t h e  r i g h t  t o  
i n s t ruc t  o r  d i r ec t .  
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T h e  e v i de n c e  i n d i c a t e s  t h a t  t h e  T a x pa y e r  pos se s sed  t he  r i gh t  t o  i n s t ruc t  o r  
d i r e c t  t he  w o r k .   H e  r e c e i v e d  t h e  r e q u es t  f r o m t h e  c l i e n t ,  c o m mu n i c a t e d  t h e  
c u s t o me r ’ s  n e e ds  t o  t h e  t e c h n i c i a n ,  b i l l e d  t he  cus tomer ,  and  pa id  t he  t e chn i c i an  
b y  t h e  h o u r  a t  a n  a g r e e d - u p o n  r a t e .   T h e  T a x p a y e r  r e ma i n e d  r e s p o n s i b l e  t o  t h e  
c u s t o me r  fo r  s a t i s f a c t o r y  c o mpl e t i o n  o f  t h e  w o r k .   T h e  T a x p a y e r  ad mi t t e d l y  
a s s i g n e d  t o  t h e  t e c h n i c i a n  o n l y  w o r k  t ha t  h e  w a s  c o n f i d e n t  s h e  c o u l d  r e a d i l y  
c o mpl e t e .   T h u s ,  h e  c o n t r o l l e d  t h e  c o mp l e x i t y  o f  t h e  a s s i g n me n t .   H o w e v e r ,  
e v i d e n c e  e s t a b l i sh e d  t h a t  t h e  T a x pa y e r  d i d  n o t  n e e d  t o  b e  ph y s i c a l l y  p r e s e n t  
wh i l e  t he  work  was  pe r fo rme d  and ,  due  t o  h i s  p r i o r  a s s e s s me n t  o f  t he  w o r k ’ s  
n a t u r e ,  n o  f o l l o w - u p  o r  w a r r a n t y  wo r k  w a s  n e c e s s a r y .   We  n o t e  t h e  T a x p a y e r  
a d mi t t e d  t h a t  s i mi l a r  me t h o d s  o f  w o r k  a s s i gn me n t  c l e a r l y  c o n s t i t u t e d  
emp loymen t  o f  t he  t e chn i c i an  by  t he  emp l o y e e  l e a s i n g  e n t i t y .   T h i s  f a c t o r  s h o w s  
c o n t r o l ,  a n d  i n d i c a t e s  a n  e mp l o y me n t  r e l a t i o n s h i p .    

 
c .  O r a l  o r  Wr i t t e n   R e p o r t s  

I f  r e g u l a r  o r a l  o r  w r i t t e n  r epo r t s  bea r i ng  upon  t he  me thod  i n  
w h i c h  t h e  s e r v i ces  a r e  p e r fo r me d  m u s t  b e  s u b mi t t e d  t o  t h e  
e mp l o y i n g  u n i t ,  i t  i n d i c a t e s  c o n t ro l  i n  t ha t  t h e  wo r k e r  i s  
r equ i r ed  t o  a ccoun t  f o r  h i s  a c t i ons .  

 
T h e  T a x p a y e r  r e q u i r e d  t h e  t e c h n i c i a n  t o  i n fo r m  h i m o f  h o w  muc h  t i me  s h e  

s p e n t  o n  e a c h  c u s t o me r  a s s i g n me n t .   N o t h in g  i n d i c a t e s  t h a t  h e r  r e p o r t s  e ve r  t o o k  
t h e  f o r m o f  a n  i n v o i c e  f o r  s e r v i c e s ,  w h i ch  w o u l d  b e  i n d i c a t i v e  o f  a n  i n d e p e n d e n t  
c o n t r a c t o r  b i l l i n g  f o r  v e n d o r  s e r v i c e s .   T h i s  f a c t o r  s h o w s  c o n t r o l ,  a n d  i n d i c a t e s  
a n  e mp l o y me n t  r e l a t i o n s h i p .  

 
d .  P l a c e  o f  W o r k  

T h e  f a c t  t h a t  w o r k  i s  p e r f o r me d  o f f  t h e  E m p l o y e r ' s  p r e mi s e s  
d o e s  i n d i c a t e  s o m e  f r e e d o m  f r o m c o n t r o l ;  h o w e v e r ,  i t  d o e s  n o t  
b y  i t s e l f  me a n  t h a t  t h e  w o r ke r  i s  n o t  a n  e mp l o y e e .  

 
T h e  e v i d en c e  e s t a b l i s h e s  t ha t  a l l  s e r v i c e s  b y  t he  t ec h n i c i a n  w e re  p e r fo r me d  

o n  c l i e n t  p r e mi s e s  b e c a u s e  “ …  t h e  c l i e n t ’ s  nee d s  w e r e  i m me d i a t e ” ,  a n d  t h a t  t he  
Taxpaye r  d id  no t  ma in t a in  any  bus ine s s  p r e mi s e s  ( E x h .  6 C ) .   H o w e v e r ,  t h e  
T a x p a y e r  c o m mu n i c a t e d  t o  t h e  t e c h n i c i a n  t h e  a d d r e s s  w h e r e  s e r v i c e s  w e r e  t o  b e  
p e r f o r me d .   T h i s  f a c t o r  s h o w s  c o n t r o l ,  an d  i n d i c a t e s  a n  e mp l o y men t  r e l a t i onsh ip .  

 
e .  P e r s o n a l  P e r f o r ma n c e  

I f  t h e  se r v i c e  mus t  b e  r e n de r e d  pe r sona l l y ,  t h i s  wou ld  t end  t o  
i n d i c a t e  t h a t  t h e  e m p l o y i n g  u n i t  i s  i n t e r e s t e d  i n  t h e  m e t h o d  o f  
p e r f o r ma n c e  a s  w e l l  a s  t h e  r e s u l t  a n d  e v i d e n c e s  c o nc e r n  a s  t o  
w h o  p e r f o r ms  t h e  j o b .   L a c k  o f  c o n t r o l  ma y  b e  i n d i c a t e d  w h e n  
a n  i n d i v i d u a l  h a s  t h e  r i g h t  t o  h i r e  a  s u b s t i t u t e  w i t ho u t  t h e  
e mp l o y i n g  u n i t ' s  k n o w l e d g e  o r  c o n s e n t .  

T h e  T a x p a y e r  t e s t i f i e d  t ha t  h e  t a i l o r e d  o r  p r e - s e l e c t e d  e a c h  o f  s e v e r a l  
a s s i g n me n t s  t o  t h e  t e c h n i c i a n ,  b a s e d  o n  h i s  a s s e s s me n t  o f  h e r  s k i l l s .   C l e a r l y ,  h e  
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e x p e c t e d  h e r  t o  p e r f o r m e a c h  a s s i g nme n t  p e r s o n a l l y ,  c a p a b l y ,  a n d  c a r e f u l l y .   S h e  
n e v e r  u s ed  a n  a s s i s t a n t  o r  a  s u b s t i t u t e .   T h i s  f a c t o r  s h ows  c o n t r o l ,  a n d  i n d i c a t e s  
a n  e mp l o y me n t  r e l a t i o n s h i p .  

 
f .  E s t a b l i s h me n t  o f  W o r k  S e q u e n c e  

I f  a  p e r s o n  mus t  p e r f o r m s e r v i ce s  i n  t h e  o rd e r  s e t  fo r  h i m b y  
t h e  e mp l o y i n g  u n i t ,  i t  i n d i c a t e s  t h e  w o r k e r  i s  s u b j e c t  t o  c o n t r o l  
a s  h e  i s  n o t  f r e e  t o  f o l l o w  h i s  o w n  p a t t e r n  o f  w o r k ,  b u t  mu s t  
f o l l ow  the  rou t i ne  and  s chedu l e s  o f  t h e  e mp l o y i n g  u n i t .  

 
T h e  T a x p a y e r  t e s t i f i e d  t h a t  h e  a l l o w e d  t h e  t e c h n i c i a n  t o  s c h e d u l e  h e r  w o r k  

p e r f o r ma n c e  w i t h  e a c h  c u s t o me r .   T h i s  f r e e d om s h o w s  a n  a b s e n ce  o f  c o n t r o l ,  a n d  
i n d i c a t e s  i n d e p e n d e n c e .  

 
g .  R igh t  t o  D i scha rge  

T h e  r i g h t  t o  d i s c h a r g e ,  a s  d i s t i n g u i s h e d  f r o m t h e  r i g h t  t o  
t e r mi n a t e  a  c o n t r a c t ,  i s  a  v e r y  i mp o r t a n t  f a c t o r  i n d i c a t i n g  t h a t  
t h e  p e r s o n  p o s s e s s i n g  t he  r i g h t  h a s  c o n t r o l .  

 
T h e  e v i d e n c e  d o e s  n o t  i n c l u d e  a n y  c o n t r a c t  s p e c i f y i n g  t h e  d u r a t i o n  o f  t h e  

T a x p a y e r ’ s  r e l a t i o n s h i p  w i t h  t h e  t e c h n ic i a n .   T h e r e f o r e ,  t h e  T a x p a y e r  c o u l d  
c e a s e  g i v i n g  t h e  t e c h n i c i a n  a n y  a s s i gn me n t s ,  a t  a n y  t i m e .   T h e  t ec h n i c i a n  d i d  n o t  
p o s s e s s  t h e  r i g h t s  a n  i n d ep e n d e n t  c o n t r a c t o r  w o u l d  e x p e c t  i n  a  c o n t r a c t ua l  
r e l a t i o n s h i p ,  s i n c e  s h e  c o u l d  n o t  r e q u i r e  a dv a n c e  n o t i c e  t h a t  t h e  r e l a t i o n s h i p  
w o u l d  e n d .   T h i s  f a c t o r  s h o w s  c o n t r o l ,  an d  i n d i c a t e s  a n  e mp l o y men t  r e l a t i onsh ip .  
 

h .  S e t  H o u r s  o f  Wo r k  
T h e  e s t a b l i s h me n t  o f  s e t  h o u r s  o f  w o r k  b y  t h e  e mp l o y i n g  u n i t  i s  
i n d i c a t i v e  o f  c o n t r o l .   T h i s  c o n d i t i o n  b a r s  t h e  w o r k e r  f r o m  
b e i n g  m a s t e r  o f  h i s  o w n  t i me ,  w h i c h  i s  t h e  r i g h t  o f  a n  
i n d e p e n d e n t  w o r k e r .  

 
T h e  T a x p a y e r  a l l o w e d  t h e  t e c h n i c i a n  t o  s c h e d u l e  h e r  o w n  w o r k .   N o  s e t  

h o u r s  w e r e  r e q u i r e d .   T h i s  f a c t o r  s h o w s  a n  a b s e n c e  o f  c o n t r o l ,  a n d  i n d i c a t e s  
i ndependence .  

 
i .  T r a i n i n g  

T ra in ing  o f  an  i nd iv idua l  by  a n  e x pe r i e nc e d  e mp l o y e e  w o r k i n g  
w i t h  h i m,  o r  b y  r e q u i r e d  a t t e n d an c e  a t  me e t i ng s ,  i s  i nd i c a t i v e  
o f  c o n t r o l  b e c a us e  i t  r e f l e c t s  t h a t  t h e  Emp l o y e r  w a n t s  t he  
s e r v i c e  p e r f o r me d  i n  a  p a r t i c u l a r  ma n n e r .  

 
The  Taxpaye r  d id  no t  p rov ide  any  t r a in i n g  t o  t h e  t e c hn i c i a n .   S h e  a l r e a d y  

d e mo n s t r a t e d  s h e  p o s s e s s e d  t h e  s k i l l s  a n d  t oo l s  nece s sa ry ,  du r in g  h e r  p e r i o d  a s  a  
l e a s e d  e m p l o y e e .   T h i s  f a c t o r  s ho w s  a n  a b s e n c e  o f  c o n t r o l ,  a n d  i n d i c a t e s  
i ndependence .  
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j .  A mo u n t  o f  T i me  
I f  t h e  w or k e r  mus t  d e v o t e  h i s  fu l l  t i me  t o  t he  a c t i v i t y  o f  t h e  
e mp l o y i n g  u n i t ,  i t  i n d i c a t e s  c o n t r o l  ove r  t he  amoun t  o f  t ime  t he  
w o r k e r  s p e n d s  w o r k i n g ,  a n d  i mp l i e d l y  r e s t r i c t s  h i m f r o m d o i n g  
o t h e r  g a i n f u l  w o r k .   A n  i n d e p e n d en t  w o r k e r ,  o n  t h e  o t h e r  h a n d ,  
i s  f r e e  t o  w o r k  w h e n  a n d  f o r  w h o m h e  c h o o s e s .  

 
T h e  T a x p a y e r  d i d  n o t  r e q u i r e  t h e  t e ch n i c i a n ’ s  fu l l  t i me .   R a t h e r ,  h e  

r e q u e s t e d  a n d  p a i d  f o r  o n l y  9 0  h o u r s  o f  t he  t e c h n i c i a n ’ s  s e r v i c e s  i n  a  6 - mo n t h  
p e r i o d .   T h i s  ma n n e r  o f  c o n d u c t i n g  b u s i n e s s  i s  e q u i v a l e n t  t o  o n - c a l l ,  p a r t - t i me  
w o r k ,  a n d  i s  n e u t r a l  b e c a u s e  t h e  a r r a n g e me n t  c o u l d  b e  t h e  s a me  f o r  b o t h  a n  
e mp l o y m e n t  a n d  a n  i n d e p e n d e n t  con t r ac to r  r e l a t i onsh ip .  

 
k .  T o o l s  a n d  M a t e r i a l s  

I f  a n  e m p l o y i n g  u n i t  p r o v i d e s  t h e  t o o l s ,  ma t e r i a l s  a n d  
w h e r e w i t h a l  f o r  t h e  w o r k e r  t o  d o  t h e  j o b ,  i t  i n d i c a t e s  c o n t r o l  
o v e r  t h e  w o r k e r .   C o n v e r s e l y ,  i f  t he  worke r  p rov ide s  t he  means  
t o  do  t he  j ob ,  a  l a ck  o f  con t ro l  i s  i nd i ca t ed .  

 
T h e  T a x p a y e r  d i d  n o t  p r o v i d e  a n y  t o o l s  t o  t h e  t e c h n i c i a n .   S h e  u s e d  h e r  

own  too l s  and  he r  own  ab i l i t i e s .   Th i s  f a c t o r  s h o w s  a n  a b s e n c e  o f  c o n t r o l ,  a n d  
i n d i c a t e s  i n d e p e n d e n c e .  

 
l .  E x p e n s e  R e i mb u r s e me n t  

P a y me n t  b y  t h e  e mp l o y i n g  u n i t  o f  t h e  w o r k e r ' s  a p p r o v e d  
b u s i n e s s  a n d / o r  t r a v e l i n g  e x p e n s e s  i s  a  f a c t o r  i n d i c a t i ng  c o n t r o l  
o v e r  t h e  w o r k e r .   C o n v e r s e l y ,  a  l a c k  o f  c o n t r o l  i s  i nd i ca t ed  
w h e n  t h e  w o r k e r  i s  p a i d  o n  a  j o b  b as i s  a n d  ha s  t o  t a ke  c a r e  o f  
a l l  i n c i d e n t a l  e x pen s e s .  

 
N o  e x p e n s e  r e i mb u r s e me n t  o c c u r r e d .   T h e  t e c h n i c i a n  d i d  n o t  p o s s e s s  t h e  

o p p o r t u n i t y  t o  c h a r g e  t h e  T a x p a y e r  f o r  t r a v e l  o r  i n c i d e n t a l  e x p e n s e s .   T h i s  f a c t o r  
s h o w s  a n  a b s e n c e  o f  c o n t r o l ,  and  i nd i ca t e s  i ndependence .  

 
T h e  a d d i t i o n a l  f a c t o r s  e n u m e r a t e d  i n  A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  

R 6 - 3 - 1 7 2 3 ( E )  a r e  e q u a l l y  a p p r o p r i a t e  f o r  cons ide r a t i on  i n  de t e rmin ing  t he  
r e l a t i onsh ip  o f  t he  pa r t i e s .  
 

l .  A v a i l a b i l i t y  t o  t h e  P u b l i c  
G e n e r a l l y ,  a n  i n d e p e n d e n t  co n t r a c t o r  ma k e s  h i s  s e r v i c e s  
a v a i l a b l e  t o  t h e  g e n e r a l  p u b l i c ,  w h i l e  a n  e mp l o y e e  d o e s  n o t .  

T h e  t e c hn i c i a n  d i d  n o t  a d ve r t i s e  h e r  s e r v i c e s  t o  t h e  p u b l i c ,  a n d  s h e  d i d  n o t  
i nves t  i n  bus ine s s  c a rd s  o r  bus ine s s  p r e mi s e s .   S h e  a n d  t h e  T a x p a y e r  r e l i e d  o n  
r e f e r r a l s .   S h e  w a s  p e r mi t t e d  t o  s e e k  a s s i g n m e n t s  w i t h  o t h e r  f i rms ,  i n c l ud i n g  t h e  
c u s t o me r  t o  w h om s h e  w a s  i n i t i a l l y  a s s igned  wh i l e  she  was  emp loyed  by  an  
e mp l o y e e  l e a s i n g  f i r m.   H e r  a b i l i t y  t o  s e e k  w o r k  i n  t h e  h o me s  o f  h e r  o w n  
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c u s t o me r s  d o e s  n o t ,  h o w e v e r ,  i n d i c a t e  a n y t h in g  mor e  t h a n  a  l a c k  o f  r e s t r i c t i o n  
b y  t h e  T a x p a y e r  u p o n  h e r  s e e k i n g  o t h e r  w ork  wh i l e  work ing  on ly  on  an  on -ca l l  
ba s i s  f o r  t he  Taxpaye r .   Such  a r r a n g e me n t s  a r e  c o m m o n  i n  p a r t - t i me  
e mp l o y m e n t .   T h e  a r r a n g e me n t  c o u l d  a pp ly  equa l l y  t o  e i t he r  a  pa r t - t i me  
e mp l o y e e  o r  t o  a n  i n d e p e n d e n t  con t r ac to r ,  and  i s  neu t r a l .  

 
2 .  C o mpe n s a t i o n  

P a y me n t  o n  a  j o b  b a s i s  i s  c u s t o ma r y  w h e r e  t h e  w o r k e r  i s  
i ndependen t ,  whe rea s  an  emp loyee  i s  u sua l l y  pa id  by  t he  hou r ,  
w e e k  o r  m o n t h .  

 
The  t e chn i c i an  was  no t  pa id  on  a  j ob  ba s i s .   She  was  pa id  by  t he  hou r ,  

a c c o r d i n g  t o  a  r e po r t  s he  wa s  r e q u i r e d  t o  p r ov i d e  t he  T a x p a y e r  s o  h e  c ou l d  b i l l  
h i s  c l i e n t  d i r e c t l y .   T h e  t e c h n i c i a n  w a s  n o t  r e q u i r e d  t o  i n v o i c e  t h e  T a x p a y e r .   
T h i s  f a c t o r  s h o w s  c o n t r o l ,  a n d  in d i c a t e s  a n  e mp l o y me n t  r e l a t i o n s h i p .  

 
3 .  Rea l i z a t i on  o f  P ro f i t  o r  Los s  

A n  e mp l o y e e  i s  g e n e r a l l y  n o t  i n  a  p o s i t i o n  t o  r e a l i z e  a  p r o f i t  o r  
l o s s  a s  a  r e s u l t  o f  h i s  s e r v i c e s .   An  i ndepende n t  con t r ac to r ,  
h o w e v e r ,  t y p i c a l l y  h a s  r e c u r r i n g  l i ab i l i t i e s  i n  connec t i on  w i th  
t he  work  be ing  pe r fo rme d .   The  succe s s  o r  f a i l u r e  o f  h i s  
endeavo r s  depends  i n  l a rge  deg r e e  u p o n  t h e  r e l a t i o n s h i p  o f  
i n c o me  t o  e x p e n d i t u r e s .  

 
T h e  t e c h n i c i a n  w a s  n o t  e x p e c t e d  t o  i n v e s t  i n  t h e  T a x p a y e r ’ s  b u s i n e s s .   S h e  

h a d  n o  o p p o r t u n i t y  t o  r e a l i z e  a  p r o f i t  o r  a  l o s s ,  and  no  r e spons i b i l i t y  t o  r e p a i r  
w o r k  f o r  a  d i s s a t i s f i e d  c u s t o me r .   N o  e v i de n c e  w a s  p r e s e n t e d  t ha t  t he  t e c h n i c i a n  
h a d  r e c u r r i n g  o r  o n g o i n g  l i a b i l i t i e s  t o  t h e  c u s t o me r ,  o r  t o  t h e  T a x p a y e r ,  f o r  t h e  
s e r v i c e s  s h e  p e r f o r me d .   T h i s  f a c t o r  s h o w s  c o n t r o l ,  a nd  i nd i ca t e s  an  emp loyme n t  
r e l a t i o n s h i p .  

 
4 .  O b l i g a t i on  

A n  e mp l o y e e  u s u a l l y  h a s  t h e  r i g h t  t o  e n d  t h e  r e l a t i o n sh i p  w i t h  
a n  E mp l o y e r  a t  a n y  t i me  w i t h o u t  i ncu r r i ng  l i ab i l i t y .   An  
i n d e p e n d e n t  w o r k e r  u s u a l l y  a g re e s  t o  c o mp l e t e  a  s p e c i f i c  j o b .  

 
N o  e v i d e n c e  o f  a n y  e a r l y - t e r mi n a t i o n  p e n a l t y  w a s  p r e s e n t e d .   T h e  T a x p a y e r  

c o u l d  s i m p l y  c e a s e  a s s i g n i ng  w o r k  t o  t h e  t e c hn i c i a n  a t  a n y  t i me .   C o m p l e t i o n  o f  
t h e  j o b  w a s  n o t  r e q u i r e d .   T h i s  f a c t o r  s h o w s  c o n t r o l ,  a n d  i n d i c a t e s  a n  
e mp l o y m e n t  r e l a t i o n s h i p .  

 
5 .  S ign i f i c an t  I nves tme n t .  

A  s i g n i f i c a n t  i n ve s t me n t  i n  e q u i pme n t  a n d  f a c i l i t i e s  w o u l d  
i n d i c a t e  a n  i n d e p e n d e n t  s t a t u s  o f  t h e  i n d i v i d u a l  ma k i n g  t h e  
i nves tme n t .   The  fu rn i sh ing  o f  a l l  n ece s sa ry  equ ipmen t  and  

A p p e a l s  B o a r d  N o .  T - 1 0 7 3 7 6 7 - 0 0 1 - B  -  P a g e  1 2  



f a c i l i t i e s  b y  t h e  e m p l o y i n g  u n i t  w o u l d  i n d i c a t e  t h e  e x i s t e n c e  o f  
a n  e mp l o y e e  r e l a t i o n s h i p .  

 
T h e  t e c hn i c i a n  w a s  n o t  e xp e c t e d  o r  p e r mi t t ed  t o  i n ves t  i n  t h e  T a x p a y e r ’ s  

b u s i n e s s .   H e r  e x p e n s e s  a n d  i n v e s t me n t s  i n  t o o l s  o r  ma t e r i a l s  w e r e  n e g l i g i b l e .   
N o  l i c e n s e  o r  c e r t i f i c a t i o n  w a s  r equ i r ed .   Th i s  f a c to r  i s  neu t r a l .  

 
6 .  S i mu l t a n e o u s  C o n t r a c t s  

A n  i n d i v i d u a l  w h o  w o r k s  f o r  a  n u mb e r  o f  p e o p l e  o r  c o m p a n i e s  
a t  t h e  s a me  t i me  ma y  b e  c o n s i de r ed  an  i ndependen t  c o n t r a c t o r  
b e c a u s e  he  i s  f r e e  f r o m c o n t r o l  b y  o n e  c o mpa n y .   H o w e v e r ,  t h e  
p e r s o n  m a y  a l s o  b e  a n  e m p l o y e e  o f  e a c h  p e r s o n  o r  c o mpa n y  
d e p e n d i n g  u p o n  t h e  p a r t i c u l a r  c i r c u m s t a n c e s .  

 
T h e  t e c hn i c i a n  w as  p e r mi t t e d  t o  w o r k  fo r  o t h e r s  s i mu l t a n e o u s l y ,  i n c l u d i ng  

t h e  E mp l o y e r ’ s  f o r me r  c u s t o me r .   T h i s  f a c to r  shows  an  absence  o f  con t ro l ,  and  
i n d i c a t e s  a n  i n d e p e n d e n t  c on t r ac to r  r e l a t i onsh ip .    

 
P u r s u a n t  t o  A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 7 2 3 ( F) ,  t h e r e  m a y  

b e  o t h e r  f a c t o r s  no t  s p e c i f i c a l l y  i d en t i f i e d  i n  t h e  r u l e  t h a t  s h o u l d  b e  c o ns i d e r e d .   
O n e  s u c h  f a c t o r  t o  c o n s i d e r  i n  t h i s  ca s e  mu s t  b e  t h e  T a x p a y e r ’ s  o w n  a s s e s s me n t  
t h a t  t h e  t e c h n i c i a n  w a s  a c t u a l l y  e mp l o y ed  by  t he  emp loyee  l e a s ing  f i rm ,  wh i l e  
s h e  p e r fo r me d  t h e  s a me  t y p e  o f  s e r v i c e s  a t  h i s  r e q u e s t .   He r  ma nne r  o f  
p e r f o r ma n c e  r e ma i n e d  t h a t  o f  a n  e m p l o y e e .   S h e  s i m p l y  w a s  b e i n g  p a i d  d i r e c t l y  
b y  t h e  T a x p a y e r  b a s e d  o n  h e r  h o u r l y  w o r k ,  a n d  d e r i v e d  f r o m  h i s  c o l l e c t e d  
b i l l i n g s  t o  h i s  c u s t o me r s .   S h e  w a s  b e ing  pa id  d i r ec t l y  a t  $20  pe r  hou r ,  r a t he r  
t h a n  t h e  $ 1 4  p e r  h o u r  p l u s  2 5 %  t h e  T a x p a y e r  p r e v i o u s l y  w a s  c h a r g e d  b y  t h e  
e mp l o y e e  l e a s i n g  f i r m f o r  t h e  s a me  t y p e  o f  s e r v i c e s  ( E x h .  6 C ) .   N o  s i g n i f i c a n t  
r e a s o n  ha s  b e e n  p r e s e n t e d ,  s u c h  a s  a  d o c u me n t  a g r e e i n g  o th e r w i s e  o r  t h e  
ex i s t ence  o f  vendo r  i nvo i ce s  f o r  he r  s e r v i ce s  t o  t he  T a x p a ye r ,  t h a t  w o u l d  
d i f f e r en t i a t e  t he  t e chn i c i an ’ s  p r ev ious  wor k  a s  a n  e mp l o y e e  o f  t h e  l e a s i n g  f i r m 
f r o m h e r  m o r e  r e c e n t  w o r k  p e r f o r ma n c e  d i r e c t l y  f o r  t h e  T a x p a y e r .    
 

I n  a d d i t i o n ,  t h e  t e c h n i c i a n  c l e a r ly  be l i eved  she  was  emp loyed  by  t he  
T a x p a y e r .   T h a t  w a s  t h e  b a s i s  f o r  h e r  f i l i n g  o f  a  c l a i m f o r  U n e mp l o y me n t  
I n s u r a n c e  b e n e f i t s ,  w h i c h  p r o mp t e d  t h e  t a x  a u d i t  o f  t h e  T a x p a y e r ’ s  
c i r c u ms t anc e s ,  a nd  i mp l i c i t l y  w a s  e x p r e s se d  i n  h e r  i n t e r v i e w  w i t h  t h e  t a x  
a u d i t o r .   T h e  t e c h n i c i a n ’ s  b e l i e f  i n  h e r  e mp l o y me n t  b y  t h e  T a x p a y e r  i s  a  s t r o n g  
f a c t o r  t h a t  h a s  n o t  b e e n  o v e r c ome  by  t he  Taxpaye r ’ s  ev idence .  

 
T h e  a r r a n g e me n t ,  c o v e r i n g  9 0  h o u r s  o f  t e c h n i c i a n  s e r v i c e s  t h a t  w e r e  w i t h i n  

t h e  n o r m a l  t r a de  o f  t h e  b u s i n e s s ,  w a s  n o t  “ i s o l a t e d  o r  o c c a s i on a l  t r a nsa c t i o ns ” ,  
a s  c o n t e n d e d  b y  t h e  T a x p a y e r  w h e n  i n t e rp r e t i ng  Ar i zona  Ad m i n i s t r a t i v e  C o d e ,  
S e c t i o n  R 6 - 3 - 1 7 2 3 ( C ) ( 2 ) .   C o u n s e l ’ s  a r i t hme t i c  ( E x h .  6 E )  i s  c o n t r a d i c t e d  b y  t h e  
t e s t i mo n y  ( T r .  p p .  3 5 ,  3 6 ,  5 1 ,  5 2 ,  61 ) .   T h e  ev idence  nece s sa ry  t o  sus t a in  t he  
p r e s u mp t i o n  o f  “ i s o l a t e d  o r  o c c a s i o n a l  t r a n sa c t i o ns ”  w a s  i n s u f f i c i e n t  t o  d o  s o .   

A p p e a l s  B o a r d  N o .  T - 1 0 7 3 7 6 7 - 0 0 1 - B  -  P a g e  1 3  



R a t h e r ,  t h e  t e c h n i c i a n  a g r ee d  t o  a  s t a n d i n g  a r r a n ge m e n t  t o  pe r f o r m r e q u i r e d  
s e rv i ce s  on  ca l l  a s  r eques t ed  (Exhs .  6C ,  6D) ,  and  “… i t  w i l l  be  p r e sumed  t he  
i n d i v i d ua l  i s  n o t  p e r f o r m i n g  i s o l a t e d  o r  oc c a s i o na l  t r a n sa c t i o n s . ”   A r i z o n a  
A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 7 2 3 ( C ) ( 2 ) ( b ) .  

 
The  Ar i zona  Cour t  o f  Ap p e a l s ,  i n  t h e  c a se  o f  A r i z o n a  D e p a r t m e n t  o f  

Economic  Secur i t y  v .  L i t t l e ,  2 4  A r i z .  A p p  4 8 0 ,  5 3 9  P . 2 d  9 5 4  ( 1 9 7 5 ) ,  ma d e  i t  
c l e a r  t ha t  a l l  s ec t io n s  o f  t h e  E mp l o y me n t  S e c u r i t y  Law shou ld  be  g iven  i t s  l ong  
e s t a b l i s he d  l i be r a l  c o n s t r uc t i o n  i n  a n  e f fo r t  t o  i nc lude  a s  ma ny  t ypes  o f  
e mp l o y m e n t  r e l a t i o n s h i p s  a s  p os s i b l e ,  w h e n  t h e  C o u r t  s t a t e d :  
 

T h e  d e c l a r a t i o n  o f  p o l i cy  i n  t he  A c t  i t s e l f  i s  t h e  
a c h i e v e me n t   o f   s o c i a l   s e c u r i t y   b y   e n c o u r ag i n g  
e mp l o y e r s  t o  p r o v i d e  mor e  s t a b l e  e m p l o y me n t  a n d  b y  t h e  
s y s t e ma t i c  a c c u mu l a t i o n  o f  f u n d s  d u r i n g  p e r i o ds  o f  
e mp l o y m e n t  t o  p r o v i d e   b e n e f i t s   f o r   p e r i o d s  o f  
u n e mpl o y me n t  [ S e e  A . R . S .  §  2 3 - 6 0 1 ] .  

 
T h i s  v i ew  w a s  r e i t e r a t e d  b y  t h e  Ar i z o n a  C o u r t  o f  Ap p e a l s ,  i n  t h e  c a s e  o f  

W a r e h o u s e  I n d e m n i t y  C o r p o r a t i o n  v .  A r i zona  Depar tmen t  o f  Economic  Secur i t y ,  
128  Ar i z .  504 ,  627  P .2d  235  (App .  1981 ) ,  whe re  t he  Cour t  s t a t ed :  
 

T h e  A r i z o n a  S u p r e me  C o u r t  h as  no t ed ,  howeve r ,  t ha t  t he   
A r i z o n a  E mp l o y m e n t  S e c u r i t y  A c t  i s  r e me d i a l  l e g i s l a t i o n .   
A l l  s ec t i ons ,  i nc lud ing  t he  t ax ing  s ec t i on ,  shou ld  be  g iven  
a  l i b e r a l  i n t e r p r e t a t i o n  . . .  [ E mp h a s i s  a d d e d ] .  

 
I n  a c c o r d  w i t h  t h e  l i b e r a l  i n t e r p r e t a t i o n  r e q u i r e d  b y  t h e  E mp l o y m e n t  

S e c u r i t y  L a w  o f  A r i z o n a ,  w e  a f f i r m t h e  a me n d e d  R e c o ns i d e r e d  D e t e r mi n a t i o n  o f  
t h e  D e p a r t me n t  i n  a l l  t h r e e  r e s p e c t s  ( E x h .  7 ) .    

 
T h e  t e c hn i c i a n  w a s  a n  e mp l o y e e  o f  t h e  T a x p a y e r ,  e f f e c t i v e  F e b r u a r y  1 ,  

2001 .   We  conc lude  any  paymen t  t o  he r  f o r  t hose  s e rv i ce s  cons t i t u t ed  wages ,  by  
ope ra t i on  o f  A .R .S .  §  23 -622 (A) .   Acco rd ing ly ,  
 

THE APPEALS  BOAR D AF F I RM S  t h e  a me n d e d  R e c o n s i d e r e d  
D e t e r mi n a t i o n  d a t e d  J a n u a r y  3 0 ,  2 0 0 7 .  

 
S e r v i c e s  p e r f o r me d  b y  i n d i v i d u a l s  a s  admi n i s t r a to r s  cons t i t u t ed  

e mp l o y m e n t  e f f e c t i v e  O c t o b e r  1 ,  1 9 9 9 .  
 
S e r v i c e s  p e r fo r me d  b y  a n  i nd i v i d u a l  a s  a  t e c h n i c i a n  c o n s t i t u t e d  

e mp l o y m e n t  e f f e c t i v e  F e b r u a r y  1 ,  2 0 0 1 .  
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A l l  f o r m s  o f  r e m u n e r a t i o n  pa id  t o  t he se  i nd iv idua l s  f o r  s uc h  s e r v i c e s  
c o n s t i t u t e d  w a g e s .  
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WI L L I A M  G .  D A D E ,  A f f i r mi n g  i n  p a r t  a n d  Di s s e n t i n g  i n  p a r t :  
 
 T h e  ma j o r i t y  o f  t h e  B o a rd  ( h e r e a f t e r  c a l l ed  “ t h e  m a j o r i t y ” )  f i n d s  t h a t  
s e r v i c e s  p e r f o r me d  b y  a n  i n d i v i d u a l  a s  a  t e c h n i c i a n  c o n s t i t u t e d  e mp l o y me n t ,  
e f f ec t i ve  Feb rua ry  1 ,  2001 .  I  r e spec t fu l l y  d i s s e n t  f r o m t h e  m a j o r i t y ’ s  d e c i s i o n  
w i t h  r e s pe c t  t o  s e r v i c e s  p e r f o r me d  b y  E H ,  fo r  t h e  r ea s on s  t h a t  fo l l o w .  
 
 T h i s  c a s e  i n v o l v e s  w h e t h e r  a  c o mp u t e r  t e c h n i c i a n  ( h e r e a f t e r  c a l l e d  “ E H ” )  
i s  an  i ndependen t  con t r ac t o r  o r  a n  e mp l o y e e  a s  p rov ided  by  A .R .S .  §  23 -
6 1 3 . 0 1 ( A ) ( 1 )  a n d  A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n s  R6- 3 - 1 7 2 3 ( A )  a n d  
( B ) ( 1 ) .  The  p r i ma r y  r e a so n  t h a t  I  d i s s e n t  i s  be c a u s e  I  f i n d  t h a t  t h e  ma j o r i t y  i s  
i gno r ing  t he  p l a in  l anguage  o f  A .R .S .  §  23 -613 .01 (A) (1 ) ,  wh ich  p rov ide s  a s  
fo l l o w s :   

 
E mp l o y e e ;  d e f i n i t i o n ;  e x e m p t  e mp l o y me n t  
 
A .  "Employe e"  means  any  i nd iv idua l  who  pe r fo rms  

s e r v i c e s  f o r  a n  e m p l o y i n g  u n i t  a n d  w h o  i s  s u b j e c t  t o  
t h e  d i r e c t i o n ,  r u l e  o r  c o n t r o l  o f  t h e  e mp l o y i n g  u n i t  
a s  t o  b o t h  t h e  me t h o d  o f  p e r f o r mi n g  o r  e x e c u t i n g  
t h e  s e r v i c e s  a n d  t h e  r e su l t  t o  be  e f f e c t e d  o r  
a c c o mpl i s h e d ,  e x c e p t  e mp l o y e e  d o e s  n o t  i n c l u d e :  

1 .  An  i nd iv idua l  who  pe r fo rms  s e rv i ce s  a s  an  
i n d e p e n d e n t  c o n t r a c t o r ,  b u s i n e s s  p e r s o n ,  a g e n t  
o r  c o n s u l t a n t ,  o r  i n  a  c a p a c i t y  c ha r a c t e r i s t i c s  
o f  an  i ndependen t  p ro f e s s ion ,  t r ade ,  s k i l l  o r  
occupa t i on .  
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I n  a d d i t i o n ,  t h e  ma j o r i t y  i s  i g n o r i n g  t h a t  p r a c t i c a l l y  t h e  s a me  l a n g u a g e  
u s e d  i n  A . R . S .  §  2 3 - 6 1 3 . 0 1 ( A ) ( 1 )  i s  a l s o  u sed  i n  Ar i zona  Admi n i s t r a t i ve  Code ,  
S e c t i o n  R6 - 3 - 1 7 2 3 ( B ) ,  w h i c h  p r o v i d e s  a s  f o l l o w s :  
 

B .  E mp l o y e e "  a s  d e f i n e d  i n  s u b s e c t i o n  ( A )  d o e s  n o t  i n c l u d e :  

1 .  A n  i n d i v i d u a l  w h o  p e r f o r ms  s e r v i c e s  f o r  a n  
e mp l o y i n g  u n i t  i n  a  c a p a c i t y  a s  a n  i n d e p e n d e n t  
con t r ac to r ,  i ndependen t  bus ine s s  pe r son ,  
i n d e p e n d e n t  a g e n t ,  o r  i n d e p e n d e n t  c o n s u l t a n t ,  o r  i n  
a  c a p a c i t y  c h a r a c t e r i s t i c  o f  a n  i n d e p e n d e n t  
p ro f e s s ion ,  t r ade ,  sk i l l  o r  occupa t i on .   The  
e x i s t e n c e  o f  i n d e p e n d e n c e  s h a l l  b e  d e t e r mi n e d  b y  
t h e  p r e p on d e r a n c e  o f  t h e  e v i d e n c e .  

 
E H  p e r f o r me d  s e r v i c e s  f o r  t h e  T a x p a y e r  a s  a  t e c h n i c i a n  ma k i n g  c o mpu t e r  

e q u i p me n t  o r  n e t w o r k  r e p a i r s .  E H ’ s  s e r v i c e s  r e q u i r e d  h e r  t o  p o s s e s s  s p e c i a l i z e d  
k n o w l e d g e  a n d  s k i l l .  T h e  Ta x p a y e r  w o u l d  c o n t a c t  E H a n d  t e l l  h e r  w h i c h  o f  h i s  
c u s t o me r s  n e e d e d  c o mp u t e r  r e p a i r  s e r v i ce s .  EH wou ld  con t ac t  t he  cus tomer ,  go  
t o  t h e  c us t o me r ’ s  p l a c e  o f  b u s i n e s s ,  p e r f o r m t h e  r e p a i r  s e r v i c e s  n e e d e d ,  a n d  t h e n  
E H  w o u l d  r e p o r t  t h e  a mo u n t  o f  t i me  s he  s pe n t  s e r v i c i n g  t h e  c u s t o me r ’ s  c o mp u t e r  
so  t ha t  she  cou ld  ge t  pa id .  The  Taxpaye r  w o u l d  p a y  E H  $ 2 0  p e r  h o u r  f o r  h e r  t i me  
t o  ma k e  t h e  c o mpu t e r  r e p a i r s .  T h e  T a x p ay e r  c a l l e d  E H  be c a u s e  s he  p o s s e s se d  t h e  
s k i l l  t o  pe r fo r m t h e  s e r v i c es  t h a t  t h e  c us t o me r s  o f  t h e  T a x p a y e r  n e e d e d .  T h e r e  i s  
u n w a r r a n t e d  f o c u s  o n  w h e t h e r  E H  w a s  a n  i ndependen t  con t r ac to r  o r  an  emp loyee  
by  an  ana ly s i s  o f  t he  p rov i s i o n s  o f  A r i z o n a  A d mi n i s t r a t i ve  Code ,  Sec t i on  R6-3 -
1723 (D) (2 ) .  I  f i nd  t ha t  EH i s  no t  i nc luded  a s  an  emp loyee  unde r  bo th  A .R .S .  §  
2 3 - 6 1 3 . 0 1 ( A ) ( 1 )  a n d  A r i z o n a  A d mi n i s t r a t i ve  Code ,  Sec t i on  R6-3 -1723 (B) (1 ) .  

 
F i r s t ,  I  a g r e e  w i t h  t h e  ma j o r i t y ’ s  conc lu s ions  abou t  ( a )  Au tho r i t y  ove r  

I nd iv idua l  Ass i s t an t s  ―  n e u t r a l ;  ( f )  E s t ab l i s h men t  o f  Wor k  Sequence  — 
i n d e p e n d e n c e ;  ( h )  S e t  H o u r s  o f  Wo r k  ―  i n d e p e n d e n c e ;  ( i )  T r a i n i n g  —  
i n d e p e n d e n c e ;  ( j )  A mo u n t  o f  T i m e  ―  n e u t r a l ;  ( k )  T o o l s  a n d  M a t e r i a l s  ―  
i ndependence ;  ( l )  Expense  Re imbur seme n t  ―  i ndependence .  Second ,  I  d i s ag ree  
w i t h  t h e  ma j o r i t y ’ s  c o n c l u s i o n s  a b o u t  t h e  f a c t o r s  t h a t  fo l l o w .  

 
( b )  C o mp l i a n ce  w i t h  I n s t r u c t i o n s  —  I  f i n d  t h i s  f a c t o r  s h o w s  i n d e p e n d e n c e .  

E H  d i d  n o t  h a v e  t o  c o mp l y  w i t h  i n s t r u c t i o n s  w h e n  o r  h o w  s h e  w a s  t o  w o r k .  S h e  
h a d  t o  c om p l y  w i t h  w h e r e  t o  w o r k  b e c a us e  i t  w a s  e s s e n t i a l  t ha t  she  know whe re  
t h e  c u s t ome r ’ s  p l a c e  o f  b u s i n e s s  w a s  s o  t ha t  she  cou ld  go  s e r v i c e  t h e  c om p u t e r .  
How e l s e  wou ld  she  know whe r e  t h e  s e r v i c e s  w e r e  n e e d e d?  Th i s  f a c to r  shows  t he  
absu rd i t y  o f  i gno r ing  t he  r ea l i t y  o f  bus i n e s s  d e a l i n g s .  I s  t h e  Ta x p a y e r  s u p p o s e d  
t o  c a l l  EH a n d  s a y ,  “ E H ,  I  h a v e  s o me  w o r k  f o r  y o u  t o  p e r f o r m  f o r  o n e  o f  my  
c u s t o me r s ,  b u t  i f  I  t e l l  y o u  w h e r e  t o  g o ,  t h e  UI  T a x  D ep a r t me n t  mi g h t  f i n d  t h a t  I  
a m t e l l i ng  y o u  w h e r e  t o  g o  t o  p e r f o r m t h e  s e r v i c e s ;  t h e r e f o r e ,  I ’ l l  g i ve  y ou  a  f e w  
h i n t s  w h e r e  t h e  w o r k  i s ,  a n d  I  h o p e  y o u ’ l l  f i n d  t h e  p l a c e . ”  
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( c )  O r a l  o r  Wr i t t en  R e p o r t s  —  I  f i n d  t h i s  f a c to r  s h o w s  i n d e p e nde n c e .  The  
ma j o r i t y  i s  u s i n g  f o r m o v e r  s u b s t a n c e .  B e c a u s e  E H  d i d  n o t  s u b mi t  a n  i n v o i c e  f o r  
s e r v i c e s  b u t  me r e l y  i n f o r me d  t h e  T a xpa y e r  o f  t h e  n u mb e r  o f  h o ur s  t ha t  s he  t o o k  
i n  p e r f o r mi n g  t h e  c o mp u t e r  r e p a i r  s e r v i ce s ,  t h e  ma j o r i t y  f i nd s  a n  e m p l o y me n t  
r e l a t i o n sh i p .  S o ,  i f  E H  s u b mi t t e d  a n d  i n v o i c e  s h o w i n g  t h e  n u mb e r  o f  h o u r s  s he  
w o r k e d ,  t h e n  w o u l d  t h e  ma j o r i t y  f i n d  t h i s  f a c t o r  s h o w s  t h a t  E H  i s  i n d e p e n d e n t ?  

 
( d )  P l ac e  o f  Wor k  —  I  f i n d  t h a t  t h i s  f a c to r  shows  i ndependence .  EH wen t  

t o  t h e  c us t o me r ’ s  b u s i n e s s  p r e mi s e s  b e c a u s e  t h a t  i s  w h e r e  t he  c o mp u t e r  t h a t  
n e e d e d  t o  b e  r e p a i r e d  w a s  l oc a t e d .  S h e  d i d  n o t  me e t  t h e  T a x p a ye r  a t  t he  bus ine s s  
p r e mi s e s .  T h e  T a xp a y e r  d i d  g o  t o  t he  c u s t o me r ’ s  p r e mi s e s  t o  ob s e r v e  EH.  T h e  
T a x p a y e r  d i d  n o t  t e l l  E H  w h a t  t o  d o  w h e n  s h e  a r r i v e d  a t  t h e  c u s t o me r ’ s  b u s i n e s s  
p r e mi s e s .  A g a i n ,  t h e  ma j o r i t y  i s  i g n o r i n g  t h e  r e a l i t i e s  o f  t h e  s i t ua t i on .  How e l s e  
w o u l d  E H  k n o w  w h e r e  t o  p e r f o r m t h e  c o mpu t e r  s e r v i c e s  i f  t h e  T a x p a y e r  d i d  n o t  
t e l l  E H  w h e r e  t he  se r v i c e s  w e r e  n e e de d ?     

 
( e )  P e r s ona l  P e r f o r ma n c e  —  I  f i n d  t h a t  t h i s  f a c t o r  i s  n e u t r a l .  E H  w a s  h i r e d  

t o  p e r f o r m t h e  c o m p u t e r  r e p a i r  s e r v i c e s  b e c a us e  s u c h  w o r k  i s  h i g h l y  s p e c i a l i z e d  
a n d  t h e  Ta x p a y e r  h i r e d  h e r  o n  t h e  b a s i s  o f  he r  p ro f e s s iona l  r epu t a t i on  t o  be  ab l e  
t o  pe r fo rm  the  j ob .  EH wor ked  by  he r s e l f .  She  d id  no t  u se  a s s i s t an t s .  Does  t h i s  
f a c t o r  r e q u i r e  a  p e r s o n  t o  h i r e  a n  a s s i s t a n t  t o  s a t i s fy  t h i s  f a c t o r?  

 
( g )  R i g h t  t o  D i s c h a r g e  — I  f i n d  t h a t  t h i s  f a c to r  i s  neu t r a l .  EH  and  t he  

Taxpaye r  d id  no t  need  a  l ong  t e rm con t r ac t  w i th  t h e  r i g h t  t o  t e r mi n a t e  t h e  
c o n t r a c t .  E a c h  t i m e  t h e  T a xp a y e r  c a l l e d  E H  t o  p e r f o r m c o mpu t e r  s e r v i c e s ,  t he y  
h a d  a  s h o r t  t e r m c o n t r a c t .  T h e  T a x p a ye r  w o u l d  p a y  E H  $ 2 0  p e r  h o u r  f o r  t h e  
c o mp u t e r  r e p a i r  s e r v i c e s  t h a t  s h e  p e r fo r me d .  

 
I n  r e ga r d  t o  t h e  f ac t o r s  u n de r  A r i z ona  Admi n i s t r a t i ve  Code ,  Sec t i on  R6-3 -

1 7 2 3 ( E ) ,  I  a g r e e  w i t h  t h e  ma j o r i t y ’ s  c o n c lu s ions  unde r  ( 1 )  Ava i l ab i l i t y  t o  t he  
Pub l i c  — neu t r a l ,  ( 5 )  S ign i f i c a n t  I n v e s t me n t  –  n e u t r a l ,  a n d  ( 6 )  S i mu l t a n e o u s  
C o n t r a c t s  —  i n d e p e n d e n c e .  I  d i s a g r e e  w i t h  t h e  ma j o r i t y ’ s  c o n c l u s i o n s  r e g a r d i n g  
t h e  o t h e r  f a c t o r s  f o r  t h e  r e a so n s  t h a t  fo l l o w .  

 
2  C o mp e n s a t i o n  —  I  f i n d  t h i s  f a c t o r  i s  neu t r a l .  Wha t  i s  t he  d i f f e r ence  

b e t w e e n  a  “ r e p o r t ”  s h o w i n g  EH’s  hou r s  worked  and  an  i nvo i ce  fo r  hou r s  worked?  
B e c a u s e  o f  t h e  n a t u r e  o f  t h e  u n d e t e r mi ne d  n u mb e r  o f  h o u r s  n e e d e d  t o  d o  t h e  
c o mp u t e r  r e p a i r  w o r k .  S u c h  w o r k  i s  no t  conduc ive  t o  f l a t  f e e s .   

 
3 .  Rea l i z a t i on  o f  P ro f i t  o r  Los s  — I  f i nd  t h i s  f a c to r  shows  i ndependence .  

R e g a r d i ng  t h e  r e l a t i o n s h i p  o f  i n c o m e  t o  expend i t u r e s ,  EH had  t o  ma ke  su r e  t ha t  
h e r  e x p e nd i t u r e s  su c h  a s  t r a v e l  t o  a n d  f r om t he  j ob  s i t e ,  mea l s  needed ,  and  t oo l s  
n e e d e d  d i d  n o t  e x c e e d  h e r  h o u r l y  f e e .  A l t h o u g h  E H  d i d  n o t  h a v e  o n g o i n g  
l i a b i l i t i e s  t o  t h e  c u s t o me r ,  s h e  h a d  o n g o i n g  r e s p o n s i b i l i t i e s  t o  t h e  T a x p a y e r  t o  
p r o p e r l y  p e r f o r m t he  w o r k  o r  t h e  T a x p a y e r  w o u l d  n o t  g i v e  h e r  a n y  f u t u r e  w o r k .   
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4 .  O b l i g a t i o n  —  I  f i n d  t h i s  f a c t o r  s h o w s  i n d e p e n d e n c e  o r  i s  n e u t r a l .  E H  
a g r e e d  t o  c o mpl e t e  a  s p e c i f i c  j o b  e a c h  t i me  t h e  T a x p a y e r  c a l l e d  h e r  t o  p e r f o r m 
s e r v i c e s  f o r  o n e  o f  t h e  T a x p a y e r ’ s  c us t o me r s .  F o r  i n s t a n c e ,  e a c h  c u s t o me r  
r equ i r i ng  compu te r  r epa i r  s e r v i c e s  w a s  a  s p e c i f i c  j o b .  

 
Wi t h  r e s p e c t  t o  t h e  d e c i s io n  r e g a r d in g  t h e  c o r p o r a t e  o f f i c e r ,  C C ,  I  c o n c u r  

w i t h  t h e  ma j o r i t y ’ s  a f f i r ma t i o n .  
 
F o r  t h e  fo r e g o i n g  r e a s o n s ,  I  f i n d  t h a t  EH i s  an  i nd iv idua l  who  pe r fo rms  

s e r v i c e s  i n  a  c a p a c i t y  c ha r a c t e r i s t i c  o f  an  i ndependen t  sk i l l  unde r  A .R .S .  §  23 -
6 1 3 . 0 1 ( A ) ( 1 )  a n d  A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 7 2 3 ( B ) ( 1 ) .   

 
 

                                                         
_________________________________________ 
WI LLIAM G.  DADE,  Me mber  

 
______________________________________________________________________________ 
 
PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  
_____________________________________________________________________________________ 
 

RIGHT TO FURTHER REVIEW  BY THE APPE AL S BOARD 
 

P u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) ,  t h e  f i n a l  d a t e  fo r  f i l i n g  a  r e q u e s t  fo r  
 
r e v i e w  i s  ____________________________. 
 

INSTRUCTIONS FOR FIL I NG A REQUEST  FOR  
REVIEW  OF THE BOARD' S  DECI S I ON  

 
1 .  A  r eques t  f o r  r ev i ew  mus t  b e  f i l e d  i n  w r i t i n g  w i t h i n  30  ca l enda r  days  f rom 

t h e  ma i l i n g  d a t e  o f  t h e  A p p e a l s  B o a r d ' s  d e c i s i o n .   T h e  r e q u e s t  fo r  r e v i e w 
i s  c o n s i de r e d  f i l ed  o n  t h e  d a t e  i t  i s  ma i l e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e ,  a s  s h o w n  b y  t h e  p o s t ma r k ,  t o  a n y  p u b l i c  e mp l o y me n t  o f f i c e  i n  t h e  
U n i t e d  S t a t e s  o r  C a n a d a ,  o r  t o  t he  Appea l s  Boa rd ,  1140  E .  W a s h i n g t o n ,  
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B o x  1 4 ,  [ S u i t e  1 0 4] ,  P h o e n i x ,  A r i z o n a  8 5 0 3 4 .   A  w r i t t e n  r e q u e s t  f o r  r e v i e w  
ma y  a l s o  b e  f i l e d  i n  p e r s on  a t  t h e  a b o v e  l oc a t i o ns  o r  t r a n s mi t t e d  b y  a  
me a n s  o t h e r  t h a n  t h e  U n i t ed  S t a t e s  P o s t a l  S e r v i c e .   I f  i t  i s  f i l ed  i n  p e r s o n  
o r  t r a n s m i t t e d  b y  a  me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i ce ,  i t  
w i l l  b e  co n s i d e r ed  f i l e d  o n  t h e  d a t e  i t  i s  r e c e i v e d .   

 
2 .  P a r t i e s  m a y  b e  r e p r e s e n t e d  i n  t h e  f o l l o w i n g  ma n n e r :  
 

A n  i n d i v i d u a l  p a r t y  ( e i t h e r  c l a i ma n t  o r  o p p o s i n g  p a r t y )  ma y  r e p r e s e n t  
h i ms e l f  o r  b e  r e p r e s e n t e d  by  a  d u l y  a u tho r i zed  agen t  who  i s  n o t  c h a r g i n g  a  
f e e  f o r  t h e  r e p r e se n t a t i o n ;  a n  e mp l o y e r ,  i n c l u d i n g  a  c o r p o r a t e  e mp l o y e r ,  
ma y  r e p r e s e n t  i t s e l f  t h r o u g h  a n  o f f i c e r  o r  e m p l o y e e ;  o r  a  d u l y  a u t h o r i z e d  
a g e n t  w h o  i s  c h a r g i n g  a  f e e  ma y  r e p r e se n t  a n y  p a r t y ,  p r o v i d i n g  t h a t  a n  
a t t o r n e y  a u t h o r i z ed  t o  p r a c t i ce  l aw  i n  t h e  S t a t e  o f  A r i z o n a  s h a l l  b e  
r e spons ib l e  f o r  and  supe rv i s e  such  agen t .  

 
3 .  T h e  r e q u e s t  f o r  r e v i e w  m u s t  b e  s ig n e d  b y  t h e  p r o p e r  p a r t y  a n d  mu s t  b e  

a c c o mpa n i e d  b y  a  me m o r a n d u m s t a t i n g  t he  r ea sons  why  t he  appea l s  boa rd ' s  
d e c i s i o n  i s  i n  e r r o r  a n d  c o n t a i n i n g  app rop r i a t e  c i t a t i ons  o f  t he  r eco rd ,  
r u l e s  and  o the r  au tho r i t y .   Upon  mo t ion ,  and  fo r  good  cause ,  t he  Appea l s  
B o a r d  m a y  e x t e nd  t h e  t i me  f o r  f i l i n g  a  r e q u e s t  f o r  r e v i e w .   T h e  t i m e l y  
f i l i n g  o f  s u c h  r e q u e s t  f o r  r e v i e w  i s  a  p r e r e q u i s i t e  t o  a n y  f u r t h e r  a p p e a l .   I f  
y o u  h a v e  a n y  q u e s t i o n s  a bo u t  f i l i n g  a  w r i t t e n  r e q u e s t  f o r  r e v i e w ,  c a l l  t h e  
A p p e a l s  B o a r d  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  

_____________________________________________________________________________________ 
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A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  o n  
t o :  
 
 E r :  XXX  Acc t .  No :  XXX-00 0  
 
( x )  XXX        Counse l  f o r  t he  Taxpaye r  

XXX 
  
( x )  ROBE RT J  DUNN I I I  

ASSISTANT ATT ORNE Y GENE RAL CFP/CLA 
1275  W WASHINGTON –  S ITE  CODE 040A 
PHOENIX,  AZ   85007 -2926  

 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 
         F o r  T h e  A p p e a l s  B o a r d  



Arizona Department of 
Economic Security 
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_____________________________________________________________________________________ 
I n  t h e  Ma t t e r  o f :  
 
xxx  STATE OF  ARIZONA E  S  A  TAX UNIT  

℅  ROBE RT DUNN I I I  
ASST  ATTORNEY GENERAL CFP/ CLA 
1275  W WASHINGTON ST ,  SC  040A 
PHOENIX,  AZ   85007 -2976   

 
E mp l o y e r  D e p a r t me n t  

_____________________________________________________________________________________ 
IMPORTANTE- - -DECISIÓN DE LA JUNTA DE APELACIONES 

 
E s t a  e s  l a  d e c i s i ón  d e  l a  J u n t a  d e  A p e la c i o n e s  s o b r e  s u s  b e n e f i c i o s  d e  s e g u r o  d e  
d e s e mp l e o .   E s t e  a v i s o  c o n t i e n e  i n f o r ma c i ó n  i mp o r t a n t e  s o b r e  s u  d e r e c h o  d e  
r e c i b i r  b e n e f i c i o s  d e  s e g u r o  d e  d e s e m p l eo .   S i  u s t e d  n o  e s t á  d e  a c u e r d o  c o n  l a  
d e c i s i ó n ,  s ó l o  t i e n e  3 0  d í a s  p a r a  a p e l a r  d e s d e  l a  f e c h a  d e  l a  d e c i s i ó n .   N o s  p u e d e  
l l a ma r  a l  ( 6 0 2 )  3 4 0 - 8 4 4 7  y  l e  t r a d u c i r emos  e s t e  av i so  a l  e spaño l .  
 

D E C I S I O N 
AFFIRM ED  

 
 

THE E M P L O YE R  p e t i t i o n e d  fo r  h e a r i n g  f r o m  t h e  “ s u p e r s e d ed  
R e c o n s i d e r e d  D e t e r mi n a t i o n ”  l e t t e r  da t ed  June  15 ,  2006 ,  wh ich  r e f e r r ed  t o  t he  
R e c o n s i d e r e d  D e t e r mi n a t i o n  i s s u e d  on  May  5 ,  2006 .   The  Recons ide r ed  
D e t e r mi n a t i o n  s u p e r s e d e d  a  p r e v i o u s  R e c o n s i d e r e d  D e t e r mi n a t i o n ,  a n d  a f f i r me d  
t h e  D e t e rmi n a t i o n  o f  U n e m p l o y me n t  I n s u r a n ce  L i a b i l i t y  t h a t  w a s  i s s u e d  t o  t h e  
E mp l o y e r  o n  A p r i l  1 1 ,  2 0 0 6 .   T h e  D e p a r t me n t  c o n c l u d e d  t h a t  c o v e r a g e  b e g i n s  
“ 1 0 / 0 1 / 2 0 0 5 ”  a t  t h e  r a t e  o f  “ 2 . 0 0 ”  d u r in g  2 0 0 5 ,  a n d  i s s u e d  t h e  f o l l o w i n g  r u l i n g s  
and  i n s t ruc t i ons :  

Y o u  h a v e  b e e n  d e t e r mi n e d  l i a b l e  f o r  A r i z o n a  U n e mp l o y me n t  
I n su rance  Taxes  unde r  A .R .S .  §  23 -613 .   Ar i zona  l aw  and  
r u l e s  r e qu i r e  y o u  t o  k e e p  t r u e  a n d  a c c u r a t e  r e c o r d s  a v a i l a b l e  
fo r  i n s p e c t i o n  by  t h i s  D e p a r t me n t ,  t o  su b mi t  q u a r t e r l y  
r epo r t s  o f  wages  pa id  t o  you r  e mp l o y e e s  a n d  p a y  t a x e s  f r o m  
t h e  d a t e  c o v e r a g e  b e g a n  a s  s h o w n  a b o v e .   Wh e n  a n  e mp l o y e r  
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b e c o me s  l i a b l e  f o r  u n e m p l o y me n t  i n s u r a nc e  a t  a ny  t i me  
d u r i n g  a  c a l e n d a r  y e a r ,  c o v e r a g e  i s  r e t ro a c t i ve  t o  t h e  
beg inn ing  o f  t ha t  yea r  o r  t he  d a t e  w a g e s  w e r e  f i r s t  pa i d  i n  
t h a t  y e a r .  

B a s i s  fo r  l i a b i l i t y :   G R OSS P A YROL L OF  AT  LEAST 
$1 ,500  IN  A  CALENDAR QUARTER.  

 
T h e  E mp l o y e r ’ s  p e t i t i o n  f o r  h e a r i n g  w as  t i me l y  f i l e d .   T h e  A p p e a l s  B o a r d  

h a s  j u r i sd i c t i o n  t o  c o n s i d e r  t h e  i s sue s  i n  t h i s  ma t t e r  p u r s u a n t  t o  A . R . S .  §  2 3 -
7 2 4 ( B ) .   T h e  E mp l o y e r  i s  r e f e r r e d  t o  h e r e a f t e r  a s  t h e  “ Taxpayer ” .  

 
A t  t h e  d i r e c t i o n  o f  t h e  A p p e a l s  B o a r d  a n d  f o l l o w i n g  p r o p e r  n o t i c e  t o  a l l  

pa r t i e s ,  a  Boa rd  hea r ing  was  he ld  o n  M a r c h  2 4 ,  2 0 0 9 ,  b y  t e l e p h o n e  f r o m 
Phoen ix ,  Ar i zona ,  be fo r e  ROBERT T .  NA L L ,  a n  A p p e a l s  B o a r d  A d mi n i s t r a t i v e  
Law Judge ,  f o r  t he  pu rpose  o f  c o n s i d e r i n g  t h e  f o l l o w i n g  i s s u e s :  
 

1 .  W h e t h e r  t h e  D E T E R M I N A T I O N  O F  U N E M P L O Y M E N T  
INSURANCE LI ABILITY da t ed  Apr i l  11 ,  2006 ,  was  
p r o p e r l y  a f f i r me d .   A . R . S .  § §  2 3 - 6 1 3 ,  2 3 - 6 1 7 .  

2 .  Whe the r  t he  Employe r  i s  a  co rpo ra t i on  fo r  wh ich  
s e r v i c e s  w e r e  p e r f o r me d  b y  a n y  o f f i c e r  o f  t h e  
c o r p o r a t i o n ,  c on s t i t u t i n g  e mp l o y me n t  f o r  t h e  
c o r p o r a t i o n .   A . R . S .  §  2 3 - 6 1 5 .  

3 .  Whe the r  any  pe r son ,  i nc l u d i n g  a n y  o f f i c e r  o f  t h e  
E mp l o y e r  c o r p o r a t i o n ,  r e c e i v e d  w a g e s  d u r i n g  t h e  
p e r t i n e n t  t i me  p e r i o d  i n  a n  a mo u n t  s u f f i c i e n t  t o  t r i g g e r  
l i a b i l i t y .   A . R . S .  §  2 3 - 6 2 2  a n d  A r i z o n a  A d mi n i s t r a t i v e  
Code ,  Sec t i on  R6-3 -1701  t h ru  R6-3 -1706  

 
The  Taxpaye r  was  p r e sen t  a t  t he  Boa rd  hea r i ng ,  bu t  he  dec l i n e d  t o  t e s t i fy  

a n d  h e  de c l i ne d  t o  p r e s e n t  a d d i t i o na l  e v i d e nc e .   A  wi t n e s s  f o r  t h e  D e pa r t me n t  
a p p e a r e d  a n d  t e s t i f i e d ,  a n d  t h e  D e p a r t me n t ’ s  c o u n s e l  a l s o  a p p e a r e d .   A t  t h e  
h e a r i n g ,  B o a r d  E x h i b i t s  N o .  1  t h r o u g h  3 3  w e r e  a dmi t t e d  i n t o  t h e  r e c o r d  a s  
e v i d e n c e .  

 
The  APP EALS B OAR D FI NDS the  fo l l owi n g  f a c t s  p e r t i ne n t  t o  t h e  i s s ue s  

h e r e  u n d e r  c o n s i d e r a t i o n :  
 

1 .  T h e  T a x p a y e r  w a s  i n c o r po r a t e d  i n  N e v a d a  o n  D e c e mb e r  1 4 ,  
2 0 0 0 .   I t s  i n c o r p o r a t o r s  a n d  i t s  o f f i c e r s  w e r e  a  h u s b a n d ,  a s  
co rpo ra t e  p r e s iden t  and  s ec r e t a r y  a n d  1 0 0 %  o w n e r ,  a n d  h i s  
w i f e ,  a s  c o r p o r a t e  t r e a s u r e r  a n d  d i r e c t o r .   B o t h  o f f i c e r s  l i v e d  i n  
Y u ma ,  A r i z o n a  d u r i n g  2 0 0 5  a n d  2 0 0 6  ( E x h s .  1 2 ,  1 3 ,  1 4 B ,  1 6 ) .    
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2 .  T h e  c o r p o r a t i o n  w a s  d i s s o l v ed  and  was  r e - i nco rpo ra t ed  i n  
W y o mi n g  d u r i n g  2 0 0 7  ( B d .  E x h s .  1 3 ,  1 4 ) .  

3 .  On  December  29 ,  2005 ,  t he  Taxpaye r ’ s  p r e s iden t  s i gned  an  
UNEMPL OYMENT  TAX AND WAGE  R E P O R T  t h a t  r e p o r t e d  
t o t a l  w a ge s  p a i d  i n  t h e  c a l e n d ar  q ua r t e r  e n d i n g  D e c em b e r  3 1 ,  
2005 ,  we re  $15 ,300 ,  cons i s t i ng  o f  $9 ,180  pa id  t o  t he  p r e s iden t  
a n d  $ 6 , 1 2 0  p a i d  t o  t h e  t r e a s u r e r .   T h r o u g h  i t s  C P A ,  t h e  
T a x p a y e r  r e p o r t e d  t a x a b l e  w a g e s  p a i d  w e r e  $ 1 3 , 1 2 0 . 0 0  s o  t h a t  
t o t a l  t a x e s  d u e  w e r e  $ 2 6 2 . 4 0 .   ( B d .  E x h .  1 2 ) .  

4 .  T h e  T a x p a y e r ’ s  p r e s i d e n t  a l s o  s i g n e d  c h e c k  # 1 0 0 1 8  f o r  $ 2 6 0 . 0 0  
d a t e d  A p r i l  2 8 ,  2 0 0 6 ,  w h i c h  t h e  CPA  ma i l e d  t o  t h e  A r i z o n a  
D e p a r t me n t  o f  E c o n o mi c  S e c u r i t y  o n  M a y  3 ,  2 0 0 6  ( B d .  E x h s .  
3 1 ,  3 2 ) .  

5 .  The  Taxpaye r ’ s  p r e s iden t  s i gned  check  #10019  da t ed  Apr i l  28 ,  
2 0 0 6 ,  i n  t h e  a mo u n t  o f  $ 5 1 3 . 8 8 .   Tha t  s epa ra t e  paymen t  was  
s en t  w i th  t he  Ar i zona  Qua r t e r l y  Wi thho ld ing  Tax  Re tu rn  da t ed  
A p r i l  2 8 ,  2 0 0 6 ,  t o  t h e  A r i z o n a  D e p a r t me n t  o f  R e v e n u e .   T h e  
Taxpaye r  r epo r t ed  t o t a l  Ar i zona  pa y ro l l  f o r  t he  f i r s t  qua r t e r  o f  
2006  was  $22 ,000  (Bd .  Exhs .  22 -25 ) .  

6 .  O n  A p r i l  1 1 ,  2 0 0 6 ,  t h e  A r i z o n a  D e p a r t me n t  o f  E c o n o mi c  
Secu r i t y  i s sued  i t s  DETER MINATION OF  UNEMPLOYMENT  
I N S U R A N C E  L I A B I L I T Y ,  w h i c h  d e t e r mi n e d  t h e  T a x p a y e r  w a s  
l i a b l e  f o r  A r i z o n a  U n e mp l o y me n t  I n s u r a n c e  t a x e s  u n d e r  A . R . S .  
§  2 3 - 6 1 3 .   T h e  D e t e r mi n a t i o n  e x p l a i n e d  t h a t  c o v e r a g e  b e g a n  
O c t o b e r  1 ,  2 0 0 5 ,  a n d  t h a t  t h e  r a t e  f o r  2 0 0 5  w a s  2 . 0 0  p e r c e n t .   
T h e  b a s i s  fo r  l i a b i l i t y  w a s :   “GROSS PAYROLL OF  AT LEAST 
$1 ,500  IN  A  CALENDAR QUARTER.”   (Bd .  Exh .  6 ) .  

7 .  Fo r  t he  Ca l enda r  qua r t e r  end i ng  March  31 ,  2006 ,  t he  Taxpaye r  
r epo r t ed  t o t a l  wages  pa id  o f  $22 ,000 ,  r ep r e sen t i ng  $16 ,000  pa id  
t o  t h e  p r e s i d e n t  a n d  $ 6 , 0 0 0  p a i d  t o  t h e  t r e a s u r e r  ( B d .  E x h .  1 1 ) .  

8 .  Fo r  t he  Ca l enda r  qua r t e r  e nd ing  June  30 ,  2006 ,  t he  Taxpaye r  
r epo r t ed  t o t a l  wages  pa id  o f  $33 ,000 ,  r ep r e sen t i ng  $24 ,000  pa id  
t o  t h e  p r e s i d e n t  a n d  $ 9 , 0 0 0  p a i d  t o  t h e  t r e a s u r e r  ( B d .  E x h .  1 0 ) .  

9 .  O n  S e p t e m b e r  2 0 ,  2 0 0 6 ,  t h e  T a x p a y e r ’ s  p r e s i d e n t  s i g n e d  a n  
UNEMPL OYMENT  INSURANCE TA X AND WAGE R EPORT fo r  
t he  ca l enda r  qua r t e r  end ing  Sep t e mb e r  3 0 ,  2 0 0 6 .   H e  r e q u e s t e d  
s u s p e n s i o n  o f  t h e  a c c o u n t ,  a n d  c o m me n t e d :   “ B U S I N E S S  H A S  
SLOWED TO A STOP.   WE ONLY HAVE T WO EMP LOYEE S,  
MYSELF  AND M Y WI FE ,  WE AR E BOTH LAID-OFF .”  (Bd .  
E x h s .  8 ,  9 ) .  

10 .  The  Taxpaye r  a l so  f i l ed  a  r e q u e s t  t o  d i s c o n t i n u e  t h e  
U n e mp l o y me n t  I n s u r a n c e  L i a b i l i t y ,  a n d  r e fu n d  o f  a l l  mo n i e s  
h e l d ,  “ …  a s  w e  d o  n o t  h a v e  a n y  E mp l o y e e s  …  o t h e r  t h a n  mys e l f  
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… a n d  m y  w i f e  …  t h e r e  a r e  n o  i m m e d i a t e  p l a n s  t o  h i r e  a n y  
E mp l o y e e s . ”   T h e  l e t t e r  w a s  d a t ed  Apr i l  14 ,  2006  (Bd .  Exh .  7 ) .  

1 1 .  I n  r e s p o n s e  t o  t h e  T a x p a y e r ’ s  r e q u e s t ,  t h e  D e p a r t me n t ’ s  t a x  
a n a l y s t  i s s u e d  a  s e c o n d  “ R e c o n s i d e r e d  D e t e r mi n a t i o n  d a t e d  
J u n e  1 5 ,  2 0 0 6 ,  w h i c h  s u p e r s e d e d  a  p r i o r  d o c u me n t  b y  a f f i r mi n g  
t he  DETERMINATION OF  UNEM PLOYMENT INSURANCE 
L I A B I L I T Y  i s s u e d  o n  A p r i l  1 1 ,  2 0 0 6  ( B d .  E x h s .  4 B ,  2 1 ) .  

 

T h e  T a x p a y e r ’ s  p r e s i d e n t  c o n t e n d s  t h a t  bo th  o f  i t s  owne r s ,  who  a l so  we re  
c o r p o r a t e  o f f i c e r s ,  s h o u l d  n o t  b e  c o n s i d e r e d  “ e mp l o y e e s ”  f o r  p u r p o s e s  o f  t h e  
E mp l o y m e n t  S e c u r i t y  L a w o f  A r i z o n a .   T h e  b a s i s  fo r  h i s  c o n t e n t i o n  i s  h i s  
o p i n i o n  t h a t  t a x e s  s h o u l d  n o t  b e  c o l l e c t e d  be c a u s e ,  d u e  t o  t h e i r  s t a t u s  a s  o w n e r s ,  
h e  b e l i e ve s  t h e  o f f i c e r s  p robab ly  cou ld  no t  co l l e c t  U n e mp l o y me n t  I n s u r a n c e  
b e n e f i t s  a n y w a y .   S e e ,  A r i zona  Admi n i s t r a t i ve  Code ,  Sec t i on  R6-3 -50135 .05 .   
T h e i r  e m p l o y me n t  s t a t u s ,  a n d  t h e  p a y me n t  o f  w a g e s  t o  t h e m b y  t h e  T a x p a y e r ,  
r e ma i n  d i s p u t e d  i n  t h i s  c a s e  ( B d .  E x h s .  7 ,  9 ,  2 6 ) .  

 
A r i z o n a  R e v i s e d  S t a t u t e s  §  23 -615  de f i ne s  " emp loymen t "  a s  f o l l ows :  

 
" E mp l o y me n t "  m e a n s  a n y  s e r v i ce  o f  wha t eve r  na tu r e  
p e r f o r me d  b y  a n  e m p l o y e e  f o r  t h e  p e r s o n  e mp l o y i n g  h i m ,  
i n c l u d i n g  s e r v i ce  i n  i n t e r s t a t e  c o m me r c e ,  a n d  i n c l u d e s :  

1 .  An  i nd iv idua l ' s  en t i r e  s e rv i ce  pe r fo rme d  w i th in  o r  
bo th  w i th in  and  w i thou t  t h i s  s t a t e  i f :  

( a )  T h e  s e r v i c e  i s  l o c a l i z e d  i n  t h i s  s t a t e .  …  

*           *           *  
4 .  S e r v i c e  p e r f o r me d  b y  a n y  o f f i c e r  o f  a  co rpo ra t i on .  

*           *           *  

Ar i zona  Rev i s ed  S t a tu t e s  §  23 - 6 1 3 . 0 1 ( A )  p r o v i d e s  a s  fo l l o w s :  
 

E mp l o y e e ;  d e f i n i t i o n ;  e x e m p t  e mp l o y me n t  
 
A .  "Employe e"  means  any  i nd iv idua l  who  pe r fo rms  

s e r v i c e s  f o r  a n  e m p l o y i n g  u n i t  a n d  w h o  i s  s u b j e c t  t o  
t h e  d i r e c t i o n ,  r u l e  o r  c o n t r o l  o f  t h e  e mp l o y i n g  u n i t  
a s  t o  b o t h  t h e  me t h o d  o f  p e r f o r mi n g  o r  e x e c u t i n g  
t h e  s e r v i c e s  a n d  t h e  r e su l t  t o  be  e f f e c t e d  o r  
a c c o mpl i s h e d ,  e x c e p t  e mp l o y e e  d o e s  n o t  i n c l ude :  

1 .  A n  i n d i v i d u a l  w h o  p e r f o r ms  s e r v i c e s  a s  a n  
i n d e p e n d e n t  c o n t r a c t o r ,  b u s i n e s s  p e r s o n ,  a g e n t  
o r  c o n s u l t a n t ,  o r  i n  a  c a p a c i t y  c ha r a c t e r i s t i c s  
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o f  a n  i n d e p e n d e n t  p r o fe s s i o n ,  t r a d e ,  s k i l l  o r  
occupa t i on .  

2 .  An  i nd iv idua l  sub j ec t  t o  t he  d i r ec t i on ,  r u l e ,  
c o n t r o l  o r  s u b j e c t  t o  t he  r i g h t  o f  d i r e c t i o n ,  
r u l e  o r  c o n t r o l  o f  a n  e mp l o y i n g  u n i t  s o l e l y  
b e c a u s e  o f  a  p r o v i s i o n  o f  l a w  r e gu l a t i n g  t h e  
o r g a n i z a t i o n ,  t r a d e  o r  b u s i n e s s  o f  t h e  
e mp l o y i n g  u n i t .  

3 .  A n  i n d i v i d u a l  o r  c l a s s  o f  i nd iv idua l s  t ha t  t he  
f e d e r a l  g o v e r n me n t  h a s  d e c i d e d  n o t  t o  a n d  
d o e s  n o t  t r e a t  a s  a n  e mp l o y e e  o r  e mp l o y e e s  f o r  
f e d e r a l  u n e mp l o y me n t  t a x  p u r p o s e s .  

4 .  A n  i n d i v i d u a l  i f  t h e  e mp l o y i n g  u n i t  
demons t r a t e s  t he  i nd iv i dua l  pe r fo rms  s e rv i ce s  
i n  t h e  s ame  ma n n e r  a s  a   s i mi l a r l y  s i t ua t ed  
c l a s s  o f  i n d i v i d u a l s  t h a t  t h e  f e d e r a l  
gove rnme n t  ha s  dec ided  no t  t o  and  does  no t  
t r e a t  a s  a n  e mp l o y e e  o r  e mp l o y e e s  fo r  f e d e r a l  
u n e mpl o y me n t  t a x  p u r p o s e s .  

Ar i zona  Rev i s ed  S t a tu t e s  §  23 - 622 (A)  p rov ide s  a s  f o l l ows :  
 
Wages  

A .  " Wa g e s "  me a n s  a l l  r e mu n e r a t i o n  f o r  s e r v i c e s  f r o m  
w h a t e v e r  s o u r c e ,  i n c l u d i n g  c o m mi s s i o n s ,  b o n u s e s  
a n d  f r i n g e  b e n e f i t s  a n d  t h e  c a s h  v a l u e  o f  a l l  
r e mu n e r a t i o n  i n  a n y  me d i u m  o t h e r  t h a n  c a s h .   T h e  
r e a s o n a b l e  c a s h  v a l u e  o f  r e mu n e r a t i o n  i n  a n y  
me d i u m o t h e r  t h a n  c a s h  s h a l l  b e  e s t i ma t e d  a n d  
d e t e r mi n e d  i n  a c c o r d a n c e  w i t h  r u l e s  p r e s c r i b e d  b y  
t h e  d e p a r t me n t .  

A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 7 2 3  p r o v i d e s  i n  p e r t i n e n t  
pa r t :  
 

A .  " E mp l o y e e "  me a n s  a n y  i n d i v i d u a l  w h o  p e r f o r ms  
s e r v i c e s  f o r  a n  e m p l o y i n g  u n i t ,  a n d  w h o  i s  s u b j e c t  
t o  t h e  d i r e c t i o n ,  r u l e  o r  c o n t r o l  o f  t h e  e mp l o y i n g  
u n i t  a s  t o  b o t h  t h e  me t h o d  o f  p e r f o r m i n g  o r  
e x e c u t i n g  t h e  s e r v i c e s  a n d  t h e  r e s u l t  t o  be  e f f e c t e d  
o r  a ccompl i shed .   Whe the r  a n  i n d i v i d u a l  i s  a n  
e mp l o y e e  u n d e r  t h i s  d e f i n i t i o n  s h a l l  b e  d e t e r mi n e d  
b y  t h e  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e .  
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1 .  "Con t ro l "  a s  u sed  i n  A .R .S .  §  23 -613 .01 ,  
i n c l u d es  t h e  r i g h t  t o  c o n t r o l  a s  w e l l  a s  c o n t r o l  
i n  f a c t .  

2 .   " M e t h o d "  i s  d e f i n e d  a s  t h e  w a y ,  p r o c e d u r e  o r  
p r o c e s s  fo r  d o i n g  s o me t h i n g ;  t h e  me a n s  u s e d  
i n  a t t a i n i n g  a  r e s u l t  a s  d i s t i n g u i s h e d  f r o m t h e  
r e su l t  i t s e l f .  

B .  " E mp l o y e e "  a s  d e f i n e d  i n  s ub s e c t i o n  ( A )  d o e s  n o t  i n c l u d e :  

1 .  A n  i n d i v i d u a l  w h o  p e r f o r ms  s e r v i c e s  f o r  a n  
e mp l o y i n g  u n i t  i n  a  c a p a c i t y  a s  a n  i n d e p e n d e n t  
con t r ac to r ,  i ndependen t  bus ine s s  pe r son ,  
i n d e p e n d e n t  a g e n t ,  o r  i n d e p e n d e n t  c o n s u l t a n t ,  
o r  i n  a  c a p a c i t y  c h a ra c t e r i s t i c  o f  a n  
i ndependen t  p ro f e s s ion ,  t r ade ,  sk i l l  o r  
occupa t i on .   The  ex i s t ence  o f  i ndependence  
s h a l l  b e  d e t e r mi n e d  b y  t h e  p r e p o n d e r a n c e  o f  
t h e  e v i de n c e .  

2 .  An  i nd iv idua l  sub j ec t  t o  t he  d i r ec t i on ,  r u l e ,  
c o n t r o l  o r  s u b j e c t  t o  t he  r i g h t  o f  d i r e c t i o n ,  
r u l e  o r  con t ro l  o f  an  e mp l o y i n g  u n i t  " . . .  s o l e l y  
b e c a u s e  o f  a  p r o v i s i o n  o f  l a w  r e gu l a t i n g  t h e  
o r g a n i z a t i o n ,  t r a d e  o r  b u s i n e s s  o f  t h e  
e mp l o y i n g  u n i t " .   T h i s  p a r a g r a p h  i s  a p p l i c a b l e  
i n  a l l  c a se s  i n  w h i c h  t he  i nd iv idua l  pe r fo rmi ng  
s e r v i ce s  i s  s u b je c t  t o  t h e  c o n t ro l  o f  t he  
e mp l o y i n g  u n i t  o n l y  t o  t he  e x t e n t  sp e c i f i c a l l y  
r equ i r ed  by  a  p rov i s i on  o f  l aw  gove rn ing  t he  
o r g a n i z a t i o n ,  t r a d e  o r  b u s i n e s s  o f  t h e  
e mp l o y i n g  u n i t .  

a .  " S o l e l y"  me a n s ,  b u t  i s  n o t  l i mi t e d  t o :  
O n l y ,  a l o n e ,  e x c l u s i v e l y ,  w i t h o u t  o t h e r .  

b .  "P rov i s i on  o f  l aw"  i nc ludes ,  bu t  i s  no t  
l i mi t e d  t o :  s t a t u t e s ,  r e gu l a t i o n s ,  
l i c ens ing  r egu l a t i ons ,  and  f ede ra l  and  
s t a t e  ma n d a t e s .  

c .  The  de s igna t i on  o f  a n  i n d i v i d u a l  a s  a n  
e mp l o y e e ,  s e r v a n t  o r  a ge n t  o f  t h e  
e mp l o y i n g  u n i t  f o r  p u r p o s e s  o f  t h e  
p rov i s i on  o f  l aw  i s  no t  de t e rmina t i ve  o f  
t he  s t a t u s  o f  t he  i nd iv idua l  f o r  
u n e mpl o y me n t  i n s u r a n c e  p u r p o s e s .   T h e  
a p p l i ca b i l i t y  o f  p a r a g ra ph  ( 2 )  o f  t h i s  
s u b s e c t i on  s h a l l  b e  d e t e rmi n e d  i n  t h e  

Appea l s  Boa rd  No .  T -1076167 -001 -B  -  Page  6  



s a me  m a n n e r  a s  i f  n o  s u c h  d e s i g n a t e d  
r e f e r e n c e  h a d  b e e n  ma d e .  

 
R e g a r d i n g  t h e  c o n t e n t i o n  t h a t  t h e  Ta x p a y e r  c o r p o r a t i o n  d i d  n o t  e mp l o y  i t s  

o w n e r s ,  u n c o n t r o v e r t e d  e v i de n c e  e s t a b l i s h e d  t h a t  b o t h  owne r s  we re  co rpo ra t e  
o f f i c e r s .   Wa g e s  e x c e e d i ng  $ 1 , 5 0 0  w e r e  p a i d  t o  t he  c o r p o r a t e  o f f i c e r s  i n  a l l  
p e r t i n e n t  c a l e n d a r  q u a r t e r s ,  c o m m e n c in g  w i t h  t h e  c a l e n d a r  q u a r t e r  e n d i n g  
D e c e mb e r  3 1 ,  2 0 0 5  ( B d .  E x h .  1 2 ) .   T h e  c o rp o r a t e  p re s i d e n t  e v e n  w r o t e ,  “ W E  
ONLY HAVE T W O EMPL OYEES,  MYS ELF AND M Y  WI FE”  (Bd .  Exh .  8 ) .  

 
W e  c o n c l u d e  f r o m  t h e  e v i de n c e  t h a t  t h e  s e r v i c e s  b y  t he  c o mpa n y  p r e s i d e n t  

a n d  t h e  c o mpa n y  t r e a s u r e r  c o n s t i t u t e d  e mp l o y me n t ,  b y  o p e r a t i o n  o f  A . R . S .  §  2 3 -
6 1 5 ( 4 ) .   T h i s  o u t c o me  i s  c o n s i s t e n t  w i t h  I n t e r n a l  R e v e n u e  C o d e ,  § §  3 3 0 6 ( i )  a n d  
3 1 2 1 ( d ) .   T h i s  o u t c o me  i s  r e q u i r e d  b y  t h e  i n f o r ma t i o n  w i t h i n  t h e  r e p o r t s  o f  
wages  f i l ed  by  t he  Taxpaye r .    

 
W e  c o n c l u d e  a n y  p a y me n t  t o  e i t h e r  o f f i c e r  f o r  t he i r  s e rv i ce s  cons t i t u t e d  

wages ,  by  ope ra t i on  o f  A .R .S .  §  23 -622 (A) .    
 
The  Ar i zona  Cour t  o f  Ap p e a l s ,  i n  t h e  c a se  o f  A r i z o n a  D e p a r t m e n t  o f  

Economic  Secur i t y  v .  L i t t l e ,  2 4  A r i z .  A p p  4 8 0 ,  5 3 9  P . 2 d  9 5 4  ( 1 9 7 5 ) ,  ma d e  i t  
c l e a r  t ha t  a l l  s ec t io n s  o f  t h e  E mp l o y me n t  S e c u r i t y  Law shou ld  be  g iven  i t s  l ong  
e s t a b l i s he d  l i be r a l  c o n s t r uc t i o n  i n  a n  e f fo r t  t o  i nc lude  a s  ma ny  t ypes  o f  
e mp l o y m e n t  r e l a t i o n s h i p s  a s  p os s i b l e ,  w h e n  t h e  C o u r t  s t a t e d :  
 

T h e  d e c l a r a t i o n  o f  p o l i cy  i n  t he  A c t  i t s e l f  i s  t h e  
a c h i e v e me n t   o f   s o c i a l   s e c u r i t y   b y   e n c o u r a g i n g  
e mp l o y e r s  t o  p r o v i d e  mor e  s t a b l e  e m p l o y me n t  a n d  b y  t h e  
s y s t e ma t i c  a c c u mu l a t i o n  o f  f u n d s  d u r i n g  p e r i o ds  o f  
e mp l o y m e n t  t o  p r o v i d e   b e n e f i t s   f o r   p e r i o d s  o f  
u n e mpl o y me n t  [ S e e  A . R . S .  §  2 3 - 6 0 1 ] .  

 
T h i s  v i ew  w a s  r e i t e r a t e d  b y  t h e  Ar i z o n a  C o u r t  o f  Ap p e a l s ,  i n  t h e  c a s e  o f  

W a r e h o u s e  I n d e m n i t y  C o r p o r a t i o n  v .  A r i zona  Depar tmen t  o f  Economic  Secur i t y ,  
128  Ar i z .  504 ,  627  P .2d  235  (App .  1981 ) ,  whe re  t he  Cour t  s t a t ed :  
 

T h e  A r i z o n a  S u p r e me  C o u r t  h as  no t ed ,  howeve r ,  t ha t  t he   
A r i z o n a  E mp l o y m e n t  S e c u r i t y  A c t  i s  r e me d i a l  l e g i s l a t i o n .   
A l l  s ec t i ons ,  i nc lud ing  t he  t ax ing  s ec t i on ,  shou ld  be  g iven  
a  l i b e r a l  i n t e r p r e t a t i o n  . . .  [ E mp h a s i s  a d d e d ] .  

 
I n  a c c o r d  w i t h  t h e  l i b e r a l  i n t e r p r e t a t i o n  r e q u i r e d  b y  t h e  E mp l o y m e n t  

S e c u r i t y  L a w  o f  A r i z o n a ,  w e  a f f i r m t h e  R e c o n s i de r e d  D e t e r mi n a t i on  o f  t h e  
D e p a r t me n t  ( E x h .  4 B ) .   We  n o t e  t h a t ,  co n t r a r y  t o  t h e  b e l i e f  o f  t h e  T a x p a y e r ’ s  
p r e s i d e n t  a n d  o w n e r ,  c i r c ums t a n c e s  p o t e n t i a l l y  mi g h t  e x i s t  t h a t  c o u l d  l e ad  t o  t he  
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sepa ra t i on  o f  an  owne r  f r om e mp loymen t  by  t he  Taxpaye r ,  bu t  wou ld  no t  
d i s q u a l i f y  t h a t  p e r s o n  f r o m r e c e i v i n g  U n e mp l o y me n t  I n s u r a n c e  b e n e f i t s .    

 
B o t h  o f  t h e  c o r p o r a t e  o f f i c e r s  w e r e  e mp l o y e e s  o f  t h e  T a x p a y e r ,  e f f e c t i v e  

w i t h  t h e  p a y me n t  o f  w a g e s  o n  a n d  a f t e r  De c e mb e r  1 ,  2 0 0 5 .   T h i s  r u l i n g  i s  
c o mpe l l e d  b y  t h e  r e p o r t s  o f  w a g e s  f i l e d  b y  t h e  T a x p a y e r  fo r  m u l t i p l e  c a l e n d a r  
q u a r t e r s ,  b e c a u s e  t h e  w a g e s  e x c e e d e d  $ 1 , 5 0 0  i n  e a c h  c a l e nd a r  q u a r t e r .   W e  
c o n c l u d e  t h a t  a n y  p a y me n t  t o  t h e  c o r p o r a te  o f f i c e r s  a nd  o w n e r s  f o r  t h e i r  s e r v i c e s  
c o n s t i t u t e d  w a g e s ,  b y  o p e r a t i o n  o f  A . R . S .  §  2 3 - 6 2 2 ( A ) .   A c c o r d i n g l y ,  
 

T H E  A P P E A L S  B O A R D  A F F I R M S  t h e  D e p a r t me n t ’ s  R e c o n s i de r e d  
D e t e r mi n a t i o n  d a t e d  J u n e  1 5 ,  2 0 0 6 .  

 
Se rv i ce s  pe r fo rmed  by  i nd iv idua l s  a s  c o r p o r a t e  o f f i c e r s  c o n s t i t u t e d  

e mp l o y m e n t  e f f e c t i v e  D e c e m b e r  1 ,  2 0 0 5 .  
 
A l l  f o r m s  o f  r e m u n e r a t i o n  pa id  t o  t he se  i nd iv idua l s  f o r  s uc h  s e r v i c e s  

c o n s t i t u t e d  w a g e s .  
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_____________________________________________________________________________________ 
 
PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
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n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  
_____________________________________________________________________________________ 
 

RIGHT TO FURTHER REVIEW  BY THE APPE AL S BOARD 
 

P u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) ,  t h e  f i n a l  d a t e  fo r  f i l i n g  a  r e q u e s t  fo r  
 
r e v i e w  i s  ____________________________. 
 

INSTRUCTIONS FOR FIL I NG A REQUEST  FOR  
REVIEW  OF THE BOARD' S  DECI S I ON  

 
1 .  A  r eques t  f o r  r ev i ew  mus t  b e  f i l e d  i n  w r i t i n g  w i t h i n  30  ca l enda r  days  f rom 

t h e  ma i l i n g  d a t e  o f  t h e  A p p e a l s  B o a r d ' s  d e c i s i o n .   T h e  r e q u e s t  fo r  r e v i e w 
i s  c o n s i de r e d  f i l ed  o n  t h e  d a t e  i t  i s  ma i l e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e ,  a s  s h o w n  b y  t h e  p o s t ma r k ,  t o  a n y  p u b l i c  e mp l o y me n t  o f f i c e  i n  t h e  
U n i t e d  S t a t e s  o r  C a n a d a ,  o r  t o  t he  Appea l s  Boa rd ,  1140  E .  W a s h i n g t o n ,  
B o x  1 4 ,  [ S u i t e  1 0 4] ,  P h o e n i x ,  A r i z o n a  8 5 0 3 4 .   A  w r i t t e n  r e q u e s t  f o r  r e v i e w  
ma y  a l s o  b e  f i l e d  i n  p e r s on  a t  t h e  a b o v e  l oc a t i o ns  o r  t r a n s mi t t e d  b y  a  
me a n s  o t h e r  t h a n  t h e  U n i t ed  S t a t e s  P o s t a l  S e r v i c e .   I f  i t  i s  f i l ed  i n  p e r s o n  
o r  t r a n s m i t t e d  b y  a  me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i ce ,  i t  
w i l l  b e  co n s i d e r ed  f i l e d  o n  t h e  d a t e  i t  i s  r e c e i v e d .   

 
2 .  P a r t i e s  m a y  b e  r e p r e s e n t e d  i n  t h e  f o l l o w i n g  ma n n e r :  
 

A n  i n d i v i d u a l  p a r t y  ( e i t h e r  c l a i ma n t  o r  o p p o s i n g  p a r t y )  ma y  r e p r e s e n t  
h i ms e l f  o r  b e  r e p r e s e n t e d  by  a  d u l y  a u tho r i zed  agen t  who  i s  n o t  c h a r g i n g  a  
f e e  f o r  t h e  r e p r e se n t a t i o n ;  a n  e mp l o y e r ,  i n c l u d i n g  a  c o r p o r a t e  e mp l o y e r ,  
ma y  r e p r e s e n t  i t s e l f  t h r o u g h  a n  o f f i c e r  o r  e m p l o y e e ;  o r  a  d u l y  a u t h o r i z e d  
a g e n t  w h o  i s  c h a r g i n g  a  f e e  ma y  r e p r e se n t  a n y  p a r t y ,  p r o v i d i n g  t h a t  a n  
a t t o r n e y  a u t h o r i z ed  t o  p r a c t i ce  l aw  i n  t h e  S t a t e  o f  A r i z o n a  s h a l l  b e  
r e spons ib l e  f o r  and  supe rv i s e  such  agen t .  

 
3 .  T h e  r e q u e s t  f o r  r e v i e w  m u s t  b e  s ig n e d  b y  t h e  p r o p e r  p a r t y  a n d  mu s t  b e  

a c c o mpa n i e d  b y  a  me m o r a n d u m s t a t i n g  t he  r ea sons  why  t he  appea l s  boa rd ' s  
d e c i s i o n  i s  i n  e r r o r  a n d  c o n t a i n i n g  app rop r i a t e  c i t a t i ons  o f  t he  r eco rd ,  
r u l e s  and  o the r  au tho r i t y .   Upon  mo t ion ,  and  fo r  good  cause ,  t he  Appea l s  
B o a r d  m a y  e x t e nd  t h e  t i me  f o r  f i l i n g  a  r e q u e s t  f o r  r e v i e w .   T h e  t i m e l y  
f i l i n g  o f  s u c h  r e q u e s t  f o r  r e v i e w  i s  a  p r e r e q u i s i t e  t o  a n y  f u r t h e r  a p p e a l .   I f  
y o u  h a v e  a n y  q u e s t i o n s  a bo u t  f i l i n g  a  w r i t t e n  r e q u e s t  f o r  r e v i e w ,  c a l l  t h e  
A p p e a l s  B o a r d  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  

 
_____________________________________________________________________________________ 
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A p p e a l s  B o a r d  N o .  T - 1 0 7 6 1 6 7 - 0 0 1 - B  -  P a g e  1 0  

A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  o n  
t o :  
 
 
( x )  E r :  xxx   Acc t .  No :  xxx -000  
 
 
( x )  ROBE RT J  DUNN I I I  

ASSISTANT ATT ORNE Y GENE RAL CFP/CLA 
1275  W WASHINGTON –  S ITE  CODE 040A 
PHOENIX,  AZ   85007 -2926  

 
 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 
         F o r  T h e  A p p e a l s  B o a r d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
A p p e a l s  B o a r d  N o .  T - 1 0 8 4 3 2 0 - 0 0 1 - B  

_____________________________________________________________________________________ 
I n  t h e  Ma t t e r  o f :  
 
xxx  STATE OF  ARIZONA E  S  A  TAX UNIT  

℅  ROBE RT DUNN I I I  
ASST  ATTORNEY GENERAL CFP/ CLA 
1275  W WASHINGTON ST ,  SC  040A 
PHOENIX,  AZ   85007 -2976   

 
E mp l o y e r  D e p a r t me n t  

_____________________________________________________________________________________ 
IMPORTANTE- - -DECISIÓN DE LA JUNTA DE APELACIONES 

 
E s t a  e s  l a  d e c i s i ón  d e  l a  J u n t a  d e  A p e la c i o n e s  s o b r e  s u s  b e n e f i c i o s  d e  s e g u r o  d e  
d e s e mp l e o .   E s t e  a v i s o  c o n t i e n e  i n f o r ma c i ó n  i mp o r t a n t e  s o b r e  s u  d e r e c h o  d e  
r e c i b i r  b e n e f i c i o s  d e  s e g u r o  d e  d e s e m p l eo .   S i  u s t e d  n o  e s t á  d e  a c u e r d o  c o n  l a  
d e c i s i ó n ,  s ó l o  t i e n e  3 0  d í a s  p a r a  a p e l a r  d e s d e  l a  f e c h a  d e  l a  d e c i s i ó n .   N o s  p u e d e  
l l a ma r  a l  ( 6 0 2 )  3 4 0 - 8 4 4 7  y  l e  t r a d u c i r emos  e s t e  av i so  a l  e spaño l .  
 

D E C I S I O N 
AFFIRM ED  

 
 

THE EM PLOYER,  t h rough  i t s  au tho r i z e d  r e p r e s e n t a t i v e ,  p e t i t i o n e d  f o r  
h e a r i n g  f r o m  t h e  D e c i s i o n  l e t t e r  d a t e d  A u g u s t  8 ,  2 0 0 8 ,  w h i c h  r e f e r r e d  t o  t h e  
E mp l o y e r ’ s  l a t e  a p p e a l  f i l e d  A u g u s t  2 5 ,  2 0 0 6 ,  f o l l o w i n g  a  D e t e r mi n a t i o n  o f  
L i a b i l i t y  f o r  E mp l o y me n t  o r  Wa g e s  ( D e te r mi n a t i o n )  an d  N o t i ce  o f  A s s es s me n t s  
( A s s e s s m e n t )  i s s u e d  o n  J u l y  2 8 ,  2 0 0 6 .   T h e  D e c i s i o n  l e t t e r  c o n t a i n e d  t h e  
fo l l owing  ru l i ngs  and  i n s t ruc t i ons :  

…  t h e  D e t e r mi n a t i o n s  s t a t e d  t h a t  t h e  d e c i s i o n  w o u l d  b e c o me  
f i n a l  u n l e s s  a  w r i t t e n  r e q u e s t  fo r  r ec o n s i d e ra t i o n  w a s  f i l e d  
w i t h i n  f i f t e e n  ( 1 5 )  d a y s  o f  t h e  d e t e r mi n a t i o n  d a t e  p u r s u a n t  
t o  Ar i zona  Rev i s ed  S t a t ue s  (ARS)  §  23 -724 (A) .  … 

T h e  d o c u me n t s  w e r e  ma i l e d  t o  t h e  a d d r e s s  o f  r e c o r d .   
A l t h o u g h  y o u  d i d  n o t  r e t r i e v e  t he m f r o m t h e  P o s t  O f f i c e  i n  
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a  t i me l y  ma n n e r ,  t h e y  w e r e  s t i l l  s e r v e d  o n  y o u r  c o mp a n y  a s  
o f  Ju ly  28 ,  2006 .  …  

Your  r eques t  f o r  Rede t e rmi n a t i on  w a s  f a x e d  t o  t h e  
D e p a r t me n t  o n  A u g u s t  2 5 ,  2 0 0 6 ,  w h i c h  i s  1 1  d a y s  p a s t  t h e  
d e a d l i ne  f o r  t h e  a pp e a l  t o  be  c o n s i d e r e d  t i me l y .  …  

A c c o r d i n g l y ,  i t  i s  t h e  D e p a r t men t ’ s  Dec i s i on  t h a t  t h e  
D e t e r mi n a t i o n  o f  L i a b i l i t y  fo r  U n e m p l o y me n t  I n s u r a n ce  a n d  
t h e  N o t i c e  o f  A s s e s s me n t  i s s u e d  Ju ly  28 ,  2006 ,  a r e  f i na l .  …  

 

T h e  E mp l o y e r ’ s  p e t i t i o n  fo r  a  h e a r in g  w a s  t i me l y  f i l e d .   Th e  A p p e a l s  
B o a r d  h as  j u r i s d i c t i o n  t o  co n s i d e r  t h e  t i me l i n e s s  i s s ue  i n  t h i s  ma t t e r  p u r s u a n t  t o  
A .R .S .  §  23 -724 (B) .  

 
THE APPEALS BOARD schedu l ed  a  t e l e p h o n e  h e a r i n g ,  w h i c h  w a s  

convened  be fo re  ROBERT T .  NALL,  a n  A d mi n i s t r a t i v e  L a w  J u d g e ,  o n  M ar c h  2 ,  
2009 .   A t  t ha t  t ime ,  a l l  pa r t i e s  we re  g iven  an  oppo r tun i t y  t o  p r e sen t  ev idence  on  
t h e  fo l l ow i n g  i s s ue s :  
 

1 .  W h e t h e r  t h e  E m p l o y e r  f i l e d  a  t i me l y  r e q u e s t  f o r  
r e c o n s i de r a t i o n  o f  t h e  D e t e r mi n a t i on  o f  L i a b i l i t y  fo r  
E mp l o y m e n t  o r  Wa g e s ,  p u r s u a n t  t o  A .R . S .  §  2 3 - 7 2 4 .  

1 .  W h e t h e r  t h e  E m p l o y e r  f i l e d  a  t i me l y  r e q u e s t  f o r  
r e c o n s i d e r a t i o n  o f  t h e  N o t i c e  o f  A s s e s s me n t s ,  p u r s u a n t  
t o  A . R . S .  §  2 3 - 7 2 4  a n d  A r i zo n a  A d mi n i s t r a t i v e  C o d e ,  
S e c t i o n  R6 - 3 - 1 4 0 4 .  

 
O n  t h e  s c h e d u l e d  d a t e  o f  h e a r i n g ,  a n  E mp l o y e r  w i t n e s s  a p p e a r e d  t o  t e s t i f y .   

C o u n s e l  f o r  t h e  E mp l o y e r  a l s o  a p p e a r ed .   C o u n s e l  f o r  t h e  D e p a r t me n t  a n d  a  
w i t n e s s  f o r  t h e  D e p a r t me n t  a l s o  a p p e a re d .   E x h i b i t s  1  t h r o u g h  8  w e r e  a d mi t t e d  
i n t o  e v i d e n c e  w i t h o u t  o b j e c t i o n .   We  h a v e  c a r e f u l l y  r e v i e w e d  t h e  r e c o r d .   

 
THE APP EALS B OAR D FI NDS the  f ac t s  pe r t i n e n t  t o  t h e  i s s ue  b e fo r e  u s  

a n d  n e c e s s a r y  t o  ou r  d e c i s io n  a r e :   
 
1 .  O n  J u l y  2 8 ,  2 0 0 6 ,  t h e  D e p a r t me n t  ma i l e d  a  D E T E R M I N A T I O N  

OF  LIABILITY FOR EM PLOYME NT OR WAGES and  two  
NOTICES  OF  AS SESSME NT to  t h e  E mp l o y e r ’ s  a d d r e s s  o f  
r e c o r d .   T h e  D e p a r t me n t  u t i l i z e d  c e r t i f i e d  ma i l  ( B d .  Ex h s .  3 A ,  
3 B ,  3 F ,  4 ) .  

2 .  T h e  E mp l o y e r ’ s  r e q u e s t  f o r  r e c o n s i d e r a t i o n  w a s  f i l e d  b y  f a x  o n  
A u g u s t  2 5 ,  2 0 0 6 .   T h e  Emp l o y e r ’ s  appea l  l e t t e r  was  da t ed  
Augus t  24 ,  2006  (Bd .  Exhs .  5A ,  5B) .  
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3 .  O n  A u g u s t  8 ,  2 0 0 8 ,  t h e  D e p a r t men t  i s s u e d  i t s  d e c i s i o n  o n  t h e  
t i me l i n e s s  o f  t h e  E mp l o y e r ’ s  r e q u es t  f o r  r e cons ide r a t i on ,  wh ich  
h e l d  t h a t  t h e  E mp l o y e r  d i d  n o t  f i l e  a  r e q u e s t  f o r  r e c o n s i d e r a t i o n  
w i t h i n  1 5  d a y s ,  “ … t h e  D e t e r m i n a t i o n  o f  L i a b i l i t y  fo r  
U n e mp l o y me n t  I n s u r a n c e  a n d  t h e  No t i ce  o f  Asse s sme n t  i s sued  
Ju ly  28 ,  2006 ,  a r e  f i na l . ”   The  De p a r t me n t  m a i l e d  i t s  d e c i s i o n  
t o  t h e  Emp l o y e r ’ s  ma i l i n g  a d d r e s s  o f  r e c o r d ,  a n d  u t i l i z e d  
c e r t i f i e d  ma i l  ( B d .  E x h .  6 A ,  6 B ) .   

4 .  T h e  E mp l o y e r ,  t h r o u g h  c o u n s e l ,  t i me l y  r e q u e s t e d  a  r ev i ew  in  a  
l e t t e r  d a t e d  a n d  f a x e d  t o  t h e  Depa r tme n t  on  Sep t embe r  5 ,  2008  
(Bd .  Exh .  7A ,  7B) .    

 

A r i z o n a  R e v i s e d  S t a t u t e s  §  2 3 - 7 2 4 ( A ) ,  p r o v i d e s  i n  p e r t i n e n t  p a r t :  
 

2 3 - 7 2 4 .  L i a b i l i t y  de t e r mi n a t i o n s ;  r e v i e w ;  f i n a l i t y  
 
A .  W h e n  t h e  d e p a r t me n t  ma k e s  a  d e t e r mi n a t i o n ,  w h i c h  

d e t e r mi n a t i o n  s h a l l  b e  ma d e  e i t h e r  on  t h e  mo t i o n  o f  
t h e  d e p a r t me n t  o r  o n  a p p l i c a t i o n  o f  a n  e mp l o y i n g  
u n i t ,  t h a t  a n  e mp l o y i n g  u n i t  c o n s t i t u t e s  a n  e m p l o y e r  
a s  de f ined  i n  s ec t i on  23 -613  o r  t ha t  s e rv i ce s  
p e r f o r me d  f o r  o r  i n  c o n n e c t i o n  w i t h  t h e  b u s i n e s s  o f  
a n  e mp l o y i n g  u n i t  c o n s t i t u t e  e mp l o y me n t  a s  d e f i n e d  
i n  s e c t i o n  2 3 - 6 1 5  t h a t  i s  n o t  e x e m p t  u n d e r  s e c t i o n  
2 3 - 6 1 7  o r  t h a t  r e mu n e r a t i o n  fo r  s e rv i ce s  cons t i t u t e s  
wages  a s  de f i ned  i n  s ec t i on  23 -622 ,  t h e  
d e t e r mi n a t i o n  s h a l l  b e c o me  f i n a l  w i t h  r e s p e c t  t o  t h e  
e mp l o y i n g  u n i t  f i f t e e n  d a y s  a f t e r  wr i t t e n  n o t i c e  i s  
s e r v e d  p e r s o n a l l y ,  b y  e l e c t r o n i c  t r a n s mi s s i o n  o r  b y  
ma i l  a d d r e s s e d  t o  t h e  l a s t  known  add re s s  o f  t he  
e mp l o y i n g  u n i t ,  u n l e s s  w i t h i n  s u c h  t i me  t h e  
e mp l o y i n g  u n i t  f i l e s  a  w r i t t e n  r e q u e s t  f o r  
r e c o n s i de r a t i o n .   

*           *           *  
E .  A  r e fu sa l  t o  g r an t  r e l i e f  unde r  subsec t i on  C  o f  t h i s  

s e c t i o n  ma y  n o t  b e  a p p e a l e d  u n l e s s  w i t h i n  f i f t e e n  
d a y s  t h e  e mp l o y e r  a p p e a l s  t h e  r e f u s a l  t o  t h e  a p p e a l s  
b o a r d .   N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  o f  l a w  
and  pu r suan t  t o  such  an  appea l ,  t he  appea l s  boa rd  
ma y  i n i t i a t e  h e a r i n g s  t o  o b t a i n  i n fo r ma t i o n  a n d  
i s s u e  a  de c i s i o n  a s  t o  w h e t h e r  t h e  r e l i e f  r e q u e s t e d  i n  
subsec t i on  C  o f  t h i s  s ec t i o n  s h o u l d  b e  g r a n t e d .   
T h e r e a f t e r ,  t h e  a pp e a l s  b o a r d  s h a l l  i s s u e  a  d e c i s i o n  
i n  t h e  m a t t e r .   T h e  d e c i s i on  ma y  no t  be  appea l ed  
w i t h  r e s pe c t  t o  t he  e mp l o y i n g  u n i t  u n l e s s  p e t i t i o n  
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fo r  r ev i ew  and  r eques t  f o r  r e v i e w  a r e  f i l e d  w i t h i n  
t h e  t i me  a n d  i n  t h e  ma n n e r  p r o v i d e d  i n  s e c t i o n  2 3 -
672 .   [Emphas i s  added ] .    

 
T h e  r e c o r d  r e v e a l s  t h a t  a  c o p y  o f  t h e  D E T E R M I N A T I O N  O F  L I A B I L I T Y  

FOR EM PLOYMENT OR WAGES was  s en t  b y  ma i l  o n  J u l y  2 8 ,  2 0 0 6 ,  t o  t h e  
E mp l o y e r ' s  l a s t  k n o w n  a d d r e s s  o f  r e c o r d  (Bd .  Exhs .  3A ,  4 ) .   The  NOTICES  OF  
ASSESSMENT fo r  t he  t h i rd  and  fou r th  qua r t e r s  o f  2004  and  fo r  t he  yea r  o f  2005 ,  
a l s o  w e r e  ma i l e d  o n  J u l y  2 8 ,  2 0 0 6  t o  t h e  E mp l o y e r ’ s  a d d r e s s  o f  r e co rd  (Bd .  
Exhs .  3B ,  3F ,  4 ) .  

 
T h e  E mp l o y e r ’ s  r e q u e s t  f o r  r e c o n s i d e ra t i on  was  f axed  and  f i l ed  on  Augus t  

2 5 ,  2 0 0 6 ,  w h i c h  i s  mo r e  t h a n  1 5  d a y s  f r o m t h e  d a t e  o f  t h e  B e n e f i t  C h a r g e  
N o t i c e .   T h e r e f o r e ,  t h e  E m p l o y e r ’ s  r e q u es t  fo r  r e c o n s i d e r a t i o n  d a t e d  A u g u s t  2 4 ,  
2 0 0 6 ,  w a s  n o t  f i l e d  w i t h i n  t h e  s t a t u t o r y  t i me  ( E x h .  5 ) .   I n  i t s  r e q u e s t  f o r  
r e c o n s i de r a t i o n ,  t h e  E mp l o y e r  o f f e r e d  n o  excuse  fo r  f i l i ng  a  l a t e  appea l  and  
r e f e r r e d  t o  a  “ …  f i n a l  d e t e r mi n a t i o n  …  ma de  a  coup l e  o f  weeks  ago . ”  (Exh .  5A) .  
 

A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 4 0 4  p r o v i d e s  i n  p e r t i n e n t  
pa r t :  

A .  E x c e p t  a s  o t h e r w i s e  p r o v i d e d  b y  s t a t u t e  o r  b y  
D e p a r t me n t  r e g u l a t i o n ,  a n y  p a y me n t ,  a p p e a l ,  a p p l i -
c a t i o n ,  r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  r e po r t ,  
o r  o t h e r  i n fo r ma t i o n  o r  d o c ume n t  s u b mi t t e d  t o  t h e  
D e p a r t me n t  s h a l l  b e  c o n s i d e r e d  r e c e i v e d  b y  a n d  
f i l e d  w i t h  t h e  D e p a r t me n t :  

1 .  I f  t r a n smi t t e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e  o r  i t s  s uc c e s s o r ,  o n  t h e  d a t e  i t  i s  
ma i l e d  a s  s h o w n  b y  t h e  p o s t ma r k ,  o r  i n  t h e  a b -
s e n c e  o f  a  p o s t ma r k  t h e  p os t a g e  me t e r  ma r k ,  
o f  t h e  e nv e l o p e  i n  w h i c h  i t  i s  r e c e i v e d ;  o r  i f  
n o t  p o s t ma r k e d  o r  p o s t a g e  me t e r  m a r k e d  o r  i f  
t h e  ma r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  o n  
t h e  d o c u me n t  a s  t h e  d a t e  o f  c o mpl e t i o n .  

2 .  I f  t r a n s mi t t e d  b y  a n y  me a ns  o the r  t han  t he  
U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  suc c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e c e i v e d  b y  t h e  D e p a r t me n t .  

*           *           *  
B .  T h e  s u b m i s s i o n  o f  a n y  p a y me n t ,  a p p e a l ,  a p p l i c a t i o n ,  

r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  r e p o r t ,  o r  o t h e r  
i n fo r ma t i o n  o r  d oc u me n t  n o t  w i t h i n  t h e  s p ec i f i e d  
s t a t u t o r y  o r  r e g u l a t o r y  p e r i od  sha l l  be  cons ide r ed  
t i me l y  i f  i t  i s  e s t a b l i s he d  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r t me n t  t h a t  t h e  d e l a y  i n  s u b mi s s i o n  w a s  d u e  t o :  
D e p a r t me n t  e r r o r  o r  mi s i n f o r ma t i o n ,  d e l a y  o r  o t h e r  
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a c t i o n  o f  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  
s u c c e s s o r ,  o r  w h e n  t h e  d e l a y  i n  s u b mi s s i o n  w a s  b e -
c a u s e  t h e  i n d i v i d u a l  c h a n g e d  h i s  ma i l i n g  a d d r e s s  a t  
a  t i me  w h e n  t h e r e  w o u l d  h a v e  b e e n  n o  r e a s o n  f o r  
h i m t o  n o t i f y  t h e  De p a r t me n t  o f  t h e  a d d r e s s  c h a n g e .  

1 .  F o r  s u b m i s s i o n  t ha t  i s  n o t  w i t h i n  t he  s t a t u t o r y  
o r  r e g u l a t o r y  p e r i o d  t o  b e  c o n s i d e r e d  t i me l y ,  
t h e  i n t e r e s t e d  p a r t y  mus t  s u b mi t  a  w r i t t e n  e x -
p l a n a t i o n  s e t t i n g  f o r t h  t h e  c i r c u ms t a n c e s  o f  
t h e  d e l a y .  

2 .  T h e  D i r e c t o r  s h a l l  d e s igna t e  pe r sonne l  who  
a r e  t o  de c i d e  w he t h e r  a n  e x t e n s i on  o f  t i m e  
s h a l l  be  g r a n t e d .  

3 .  N o  s u b m i s s i o n  s ha l l  be  c on s i d e r e d  t i me l y  i f  
t h e  d e l a y  i n  f i l i ng  w a s  u n r e a s o n a b le ,  a s  d e -
t e r mi n e d  b y  t h e  D e p a r t me n t  a f t e r  co n s i d e r i ng  
t h e  c i r c ums t a n c e s  i n  t h e  c a se .  

*           *           *  
C .  Any  no t i c e ,  r epo r t  f o rm,  d e t e r mi n a t i o n ,  d e c i s i o n ,  

a s s e s s me n t ,  o r  o t h e r  d o c u me n t  ma i l e d  b y  t h e  
D e p a r t me n t  s h a l l  b e  c o ns i d e r e d  a s  h a v i ng  b e e n  
s e r v e d  on  t h e  a d dr e s s e e  o n  t h e  d a t e  i t  i s  ma i l e d  t o  
t h e  a d d r e s s e e ’ s  l a s t  k n o w n  a d d r e s s  i f  no t  s e rve d  i n  
p e r s o n .  . . .  [ E mp h a s i s  a d d e d ] .  

 
I n  t h e  p e t i t i o n ,  t he  E mp l o y e r  o f f e r e d  n o  f u r t h e r  e x p l a n a t i o n  f o r  f i l i n g  a  

l a t e  a p p l i c a t i o n  f o r  r e v i e w .   R a t h e r ,  t he  E mp l o y e r ,  t h r o u g h  c o u n s e l ,  c o n t e n d e d :   
“ T h e  e s s e n c e  o f  t he  p e t i t i o n  i s  r e a s o na b l e n e s s . ”   C o u n s e l  c o n t e n de d  t h e  c e r t i f i e d  
ma i l  l e t t e r  t o  t h e  E m p l o y e r  w a s  r e t u r n e d  “ u n c l a i me d ”  a n d ,  t h u s ,  w a s  n o t  i n i t i a l l y  
r e c e i v e d  b y  t h e  E m p l o y e r .   C o u n s e l  a c k n o w l e d g e s  t h e  E mp l o y e r  “ …  f i n a l l y  d i d  
g e t  a  c o p y  o f  t h e  J u l y  2 8 ,  2 0 0 6  l e t t e r  an d  r e s p o n d e d  p r o mp t l y ,  b u t  t h e  S e c t i o n  
now c l a ims  h i s  r e sponse  wa s  11  days  pa s t  t he  15  day  dead l i ne  fo r  an  appea l . ”  
(Bd .  Exh .  7A) .   

 
C o u n s e l  c o n t e n d s  t h a t  Ar i z o n a  Ru l e  o f  C iv i l  P rocedu re ,  Ru l e  6 ( e ) ,  

c o n s t i t u t e s  a  g e n e r a l  r u l e  t h a t  s h o u l d  b e  a p p l i e d  t o  a d d  a n  a d d i t i o n a l  f i v e  d a y s  
fo r  c o mp l e t i o n  o f  ma i l i n g .   H o w e v e r ,  a n  a d mi n i s t r a t i v e  r u l e  spe c i f i e s  t h a t  t h e  
d o c u me n t  s h a l l  b e  c o n s i d e r e d  a s  s e r ve d  o n  t h e  a d d r e s s ee  o n  t h e  d a t e  i t  i s  ma i l e d  
t o  t he  add re s see ’ s  l a s t  known  add re s s .   C o n t r a r y  t o  c o u n s e l ’ s  con t en t i on ,  t he  
o n l y  a l l o w a b l e  b a s i s  f o r  c o n s i d e r i n g  a  l a t e - f i l e d  a p pe a l  t o  b e  t i me l y  m u s t  b e  
l i s t e d  i n  A r i z o n a  A d mi n i s t r a t i ve  Code ,  Sec t i on  R6-3 -1404 .   The  o the r  gene ra l  
p r o v i s i o n s  c i t e d  b y  c o u n s e l  a r e  n o t  a p p l i c a b l e  t o  t h e  c a l c u l a t io n  o f  t i me  p e r i o d s ,  
d u e  t o  t h e  s p e c i f i c  r u l e  t h a t  d i r e c t l y  c o n t r o l s  c o mp l e t i o n  o f  s e r v i c e .   S e e ,  
F r e e l a n c e  I n t e r p r e t i n g  S e r v i c e s ,  I n c .  v .  S t a t e  o f  A r i z o n a ,  D e p a r t m e n t  o f  
E c o n o m i c  S e c u r i t y ,  212  Ar i z .  457 ,  133  P .3d  1163  (App .  2006 ) .  
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The  Empl oye r ,  t h rough  counse l ,  does  no t  con t end  i n  t he  pe t i t i on  t ha t  any  
o f  t h e  “ …  t h r e e  r e a s o n s  l a t e  s u b mi s s i o n s  s h a l l  b e  c o n s i d e r e d  t i me l y  … ”  a p p l i e s  
t o  t h e  f a c t s  o f  t h i s  c a s e  ( B d .  E x h .  7 B ) .   T h e  D e p a r t me n t ’ s  d e t e r mi n a t i o n  a n d  
n o t i c e  o f  a s s s e s s m e n t  w e r e  ma i l e d  t o  t h e  E mp l o y e r ’ s  c o r r e c t  a dd r e s s  o f  r e c o r d .   
C o n c e i v a b l y ,  a n  e r r o r  b y  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e  mi g h t  h a v e  oc c u r r e d  
t h a t  ca u se d  t h e  ce r t i f i e d  l e t t e r  t o  b e  r e t u r ne d  t o  s en d e r .   We  conc lude  t ha t  
i n s u f f i c i e n t  e v i d e nc e  w a s  p r e s e n t e d  t o  e xc l u d e  s o me  o t h e r  a c t i on  a s  r e spons ib l e  
fo r  t h e  d e l a y ,  i nc l u d i n g  a c t i o ns  a t t r i b u t a b l e  t o  t he  i n t e n ded  r e c i p i en t .   T h e  
E mp l o y e r  p r e s e n t e d  n o  c l a r i f y i n g  e v i d e n c e  t h a t  w o u l d  t e n d  t o  a t t r i bu t e  t he  
E mp l o y e r ’ s  d e l a y  t o  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e .   T h e  e v i d e n c e  e s t a b l i s hes  
t h a t  t h e  Emp l o y e r  a c t u a l l y  r e c e i v e d  c o p i e s  o f  t h e  J u l y  28 ,  2 0 0 6  d e t e r mi n a t i o n s .  

 
T h e  E mp l o y e r ,  t h r o u g h  c o u n s e l ,  c o n t e n d s  fu r t h e r  t h a t  t h e  t i me  p e r i o d  

be tween  t he  l a t e  r eques t  f o r  r e cons ide r a t i o n ,  a n d  t h e  D e p a r t me n t ’ s  d e c i s i o n  t h a t  
t h e  r e q ue s t  f o r  r e c o n s i d e r a t i o n  w a s  l a t e ,  f a r  e x c e e d s  t he  f e w  d a y s  b y  w h i c h  t h e  
r eques t  f o r  r e cons ide r a t i on  was  f i l ed  l a t e .   Howeve r ,  no  s t a t u t e  o r  r u l e  suppo r t s  
t h e  “ f a i r ne s s ”  a r g ume n t  ma d e  b y  c o u n s e l ,  i n  o r d e r  t o  ma k e  t h e  l a t e - f i l e d  r eq u e s t  
f o r  r e c o ns i d e r a t i on  t i me l y .   A  s t a t u t e  e x pr e s s l y  ma d e  t h e  a d ve r s e  a c t i on s  f i n a l ,  
i n  t h e  a bs e n c e  o f  a  r e q u e s t  f o r  r e c on s i d e r a t i o n  f i l e d  w i t h i n  f i f t e e n  da y s  a f t e r  t he  
a d v e r s e  a c t i o n s  w e r e  ma i l e d  t o  t h e  Emp l o y e r ’ s  a d d r e s s  o f  r e c o r d .  

 
T h e  A r i z o n a  C o u r t  o f  A p p e a l s  a ddre s s e d  s i mi l a r  a r gu me n t s  i n  F r e e l an c e  

I n t e r p r e t i n g  S e r v i c e s ,  I n c .  v .  S t a t e  o f  A r i z o n a ,  D e p a r t m e n t  o f  E c o n o m i c  S e c u r i t y ,  
212  Ar i z .  457 ,  133  P .3d  1163 ,  (App .  2006 ) .   The  Cour t  he ld :  

 
F u r t h e r mo r e ,  w e  f i n d  n o  g o o d  c a u s e  e x c e p t i o n  t o  t h e  
f i l i n g  d e a d l i n e  i m p o s e d  b y  A . R . S .  §  2 3 - 7 2 4  o r  t h e  
a s s o c i a t e d  r e g u l a t i o n s .   A s  w e  s t a t e d  i n  B a n t a ,  t h e  s t a t u t e  
i s  u n a mbi g u o u s  a n d  mus t  b e  e n f o r c e d  a c c or d i n g  t o  i t s  
t e r ms .  1 3 0  A r i z .  a t  4 7 4 ,  6 3 6  P . 2 d  a t  1 2 5 6 .  

T h e  r e g u l a t i o n  a l s o  f a i l s  t o  s u p p o r t  a  g o o d  c a u s e  
excep t i on .   Unde r  A .A .C .  R6 - 3 - 1 4 0 4 ( B ) ,  t h e  D e p a r t m e n t  
c o u l d  a c c e p t  un t i me l y  a p p e a l s  a n d  r e q u e s t s  f o r  
r e c o n s i d e r a t i o n  o n l y  i f  c a u s e d  b y  D e p a r t me n t  e r r o r ,  p o s t a l  
s e r v i ce  de l a y ,  o r  de l a y  d ue  t o  a n  a d dr e s s  c h a ng e  a t  a  t i me  
w h e n  t h e  i n d i v i d u a l  w o u l d  h a v e  n o  r e a s o n  t o  n o t i f y  t h e  
D e p a r t me n t  r e g a r d i n g  t h e  c h a n g e .   I n  Roman  v .  Ar i zona  
D e p a r t m e n t  o f  E c o n o m i c  S e c u r i t y ,  we  app l i ed  t he  
r egu l a t i on  and  he ld  t ha t  an  unemployed  pe r son  whose  
a t t o r n e y  f a i l e d  t o  f i l e  a  p e t i t i o n  fo r  r e v i e w  w i t h  t h e  A D E S  
A p p e a l  T r i b u n a l  w i t h i n  t h e  f i f t e en -day  pe r i od  cou ld  no t  
o b t a i n  r e l i e f .  1 3 0  A r i z .  5 8 1 ,  5 8 2 - 8 4 ,  6 3 7  P . 2 d  1 0 8 4 ,  
1 0 8 5 - 8 7  ( A p p .  1 9 8 1 ) .   I n  c o n s t r u i n g  A . A . C .  R 6 - 3 -
1404 (B) ,  we  found  t ha t  i t  exp re s sed  due  p roce s s  
g u a r a n t e e s  a n d  d i d  n o t  f i n d  i t  t o  b e  a  g o o d  c a u s e  
e x c e p t i o n .   I d .  a t  5 8 3 - 8 5 ,  6 3 7  P . 2 d  a t  1 0 8 5 - 8 6 .   N o  

Appea l s  Boa rd  No .  T -1084320 -001 -B  -  Page  6  



v io l a t i on  o f  t he  r egu l a t i on  was  shown  and  we  den i ed  
r e l i e f .  I d .  

S i mi l a r l y ,  i n  W a l l i s  v .  A r i z o n a  D e p a r t m e n t  o f  E c o n o m i c  
S e c u r i t y ,  we  he ld  t ha t  " [w]e  mu s t  a s sume  t ha t  t he  
l e g i s l a t u re  me a n t  w h a t  i t  s a i d ,  a n d  t h e r e f o r e  [ w e ]  h o l d  
t h a t  w h e r e  t he  s t a t u t o r y  p r e r e q u i s i t e s  f o r  f i n a l i t y  t o  a  
[ D e p a r t m e n t ]  d e p u t y ' s  d e t e r mi n a t i o n  a r e  e s t a b l i s h e d ,  t ha t  
d e c i s i o n  b e c o me s  ' f i n a l , '  u n l e s s  a  t i me l y  a p p e a l  i s  
pe r f ec t ed . "  126  Ar i z .  582 ,  585 ,  617  P .2d  534 ,  537  (App .  
1 9 8 0 ) .   Se c t i o n  2 3 - 7 2 4 ( A )  me e t s  t h i s  s t a n d a r d  b e c a u s e  i t  
s t a t e s  t ha t  t h e  de t e r mi n a t i o n  b e c ome s  f i n a l  u n l e s s  a  
w r i t t e n  r e q u e s t  f o r  r e c o n s i d e r a t i o n  i s  f i l e d  w i t h i n  f i f t e e n  
d a y s .   The r e f o r e ,  t h e  e v i de nc e  s u p p o r t s  t h e  f i n d i n g  t h a t  
F r e e l a nc e ' s  r e q u e s t  w a s  un t i me l y  a n d  t h e  J a n u a r y  2 6  
D e t e r mi n a t i o n s  bec a me  f i n a l .   

 
T h e  C o u r t  i n  F r e e l a n c e ,  s u p r a ,  a l s o  s a w  n o  r e a s o n  t o  e n g r a f t  R u l e  o f  C i v i l  

P r o c e d u r e ,  r u l e  6 ( e ) ,  o n t o  A . R . S .  §  2 3 -7 2 4 .   T h e  C o u r t  p o i n t e d  o u t  t h e  a b s e n c e  
o f  exp re s s  l anguage  o the rw i se .   The  Co u r t  s p e c i f i c a l l y  h e l d  a n d  c a p t i o n e d  a  
s e g me n t  o f  i t s  d e c i s i o n  a s  f o l l o w s :   “ R u le  6 (3 )  Does  No t  App ly  t o  A .R .S .  §  23 -
724 (A)” .    

 
Du r ing  t he  hea r i ng ,  counse l  f o r  t he  Depa r t me n t  p o i n t e d  o u t  t h a t ,  e v e n  i f  

f i v e  d a y s  w e r e  a d d e d  t o  a c c o u n t  f o r  p o s t a l  d e l i v e r y  p u r s u a n t  t o  t h e  c i v i l  r u l e ,  t h e  
E mp l o y e r ’ s  r e q u e s t  f o r  r e c o n s i d e r a t i o n  s t i l l  wa s  f i l e d  se v e r a l  d ay s  l a t e .  

 
T h e  E mp l o y e r  h a s  n o t  a l l e g e d  a n d  h a s  n o t  e s t ab l i shed  any  f ac t  wh ich ,  i f  

a c c e p t e d  a s  t r u e ,  w o u l d  i n v o k e  t h e  p r o v i s i o ns  o f  A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  
S e c t i o n  R6 - 3 - 1 4 0 4 ( B )  a n d  w o u l d  p e r mi t  f i n d i n g  t h e  a p p l i c a t i o n  f o r  r e v i e w  t i me l y  
f i l e d .   A c c o r d i n g l y ,   

 
THE APP EALS B OAR D AFFIRMS t h e  D e p a r t me n t ’ s  d e c i s i o n  l e t t e r  d a t e d  

A u g u s t  8 ,  2 0 0 8 ,  r e g a r d i n g  t h e  l a t e  f i l i n g  o f  t h e  E m p l o y e r ’ s  a p p l i c a t i o n  f o r  
r e v i e w  o f  t h e  N o t i c e  o f  B e n e f i t  C h a r g e s .  
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T h e  D e t e r mi n a t i o n  o f  L i a b i l i t y  fo r  E mp l o y m e n t  o r  Wa g e s  i s s ue d  o n  J u l y  
2 8 ,  2 0 0 6 ,  a n d  t h e  N o t i c e s  o f  A s s e s s me n t s ,  i s s u e d  o n  J u l y  2 8 ,  2 0 0 6 ,  r e ma i n  i n  
fu l l  f o r ce  and  e f f ec t .  
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PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  
_____________________________________________________________________________________ 
 

RIGHT TO FURTHER REVIEW  BY THE APPE AL S BOARD 
 

P u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) ,  t h e  f i n a l  d a t e  fo r  f i l i n g  a  r e q u e s t  fo r  
 
r e v i e w  i s  ____________________________. 
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INSTRUCTIONS FOR FIL I NG A REQUEST  FOR  
REVIEW  OF THE BOARD' S  DECI S I ON  

 
1 .  A  r eques t  f o r  r ev i ew  mus t  b e  f i l e d  i n  w r i t i n g  w i t h i n  30  ca l enda r  days  f rom 

t h e  ma i l i n g  d a t e  o f  t h e  A p p e a l s  B o a r d ' s  d e c i s i o n .   T h e  r e q u e s t  fo r  r e v i e w 
i s  c o n s i de r e d  f i l ed  o n  t h e  d a t e  i t  i s  ma i l e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e ,  a s  s h o w n  b y  t h e  p o s t ma r k ,  t o  a n y  p u b l i c  e mp l o y me n t  o f f i c e  i n  t h e  
U n i t e d  S t a t e s  o r  C a n a d a ,  o r  t o  t he  Appea l s  Boa rd ,  1140  E .  W a s h i n g t o n ,  
B o x  1 4 ,  [ S u i t e  1 0 4] ,  P h o e n i x ,  A r i z o n a  8 5 0 3 4 .   A  w r i t t e n  r e q u e s t  f o r  r e v i e w  
ma y  a l s o  b e  f i l e d  i n  p e r s on  a t  t h e  a b o v e  l oc a t i o ns  o r  t r a n s mi t t e d  b y  a  
me a n s  o t h e r  t h a n  t h e  U n i t ed  S t a t e s  P o s t a l  S e r v i c e .   I f  i t  i s  f i l ed  i n  p e r s o n  
o r  t r a n s m i t t e d  b y  a  me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i ce ,  i t  
w i l l  b e  co n s i d e r ed  f i l e d  o n  t h e  d a t e  i t  i s  r e c e i v e d .   

 
2 .  P a r t i e s  m a y  b e  r e p r e s e n t e d  i n  t h e  f o l l o w i n g  ma n n e r :  
 

A n  i n d i v i d u a l  p a r t y  ( e i t h e r  c l a i ma n t  o r  o p p o s i n g  p a r t y )  ma y  r e p r e s e n t  
h i ms e l f  o r  b e  r e p r e s e n t e d  by  a  d u l y  a u tho r i zed  agen t  who  i s  n o t  c h a r g i n g  a  
f e e  f o r  t h e  r e p r e se n t a t i o n ;  a n  e mp l o y e r ,  i n c l u d i n g  a  c o r p o r a t e  e mp l o y e r ,  
ma y  r e p r e s e n t  i t s e l f  t h r o u g h  a n  o f f i c e r  o r  e m p l o y e e ;  o r  a  d u l y  a u t h o r i z e d  
a g e n t  w h o  i s  c h a r g i n g  a  f e e  ma y  r e p r e se n t  a n y  p a r t y ,  p r o v i d i n g  t h a t  a n  
a t t o r n e y  a u t h o r i z ed  t o  p r a c t i ce  l aw  i n  t h e  S t a t e  o f  A r i z o n a  s h a l l  b e  
r e spons ib l e  f o r  and  supe rv i s e  such  agen t .  

 
3 .  T h e  r e q u e s t  f o r  r e v i e w  m u s t  b e  s ig n e d  b y  t h e  p r o p e r  p a r t y  a n d  mu s t  b e  

a c c o mpa n i e d  b y  a  me m o r a n d u m s t a t i n g  t he  r ea sons  why  t he  appea l s  boa rd ' s  
d e c i s i o n  i s  i n  e r r o r  a n d  c o n t a i n i n g  app rop r i a t e  c i t a t i ons  o f  t he  r eco rd ,  
r u l e s  and  o the r  au tho r i t y .   Upon  mo t ion ,  and  fo r  good  cause ,  t he  Appea l s  
B o a r d  m a y  e x t e nd  t h e  t i me  f o r  f i l i n g  a  r e q u e s t  f o r  r e v i e w .   T h e  t i m e l y  
f i l i n g  o f  s u c h  r e q u e s t  f o r  r e v i e w  i s  a  p r e r e q u i s i t e  t o  a n y  f u r t h e r  a p p e a l .   I f  
y o u  h a v e  a n y  q u e s t i o n s  a bo u t  f i l i n g  a  w r i t t e n  r e q u e s t  f o r  r e v i e w ,  c a l l  t h e  
A p p e a l s  B o a r d  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  

 
_____________________________________________________________________________________ 
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A p p e a l s  B o a r d  N o .  T - 1 0 8 4 3 2 0 - 0 0 1 - B  -  P a g e  1 0  

A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  o n  
t o :  
 
 E r :   xxx   Acc t .  No :   xxx  
 
( x )  xxx        Counse l  
 
( x )  ROBE RT J  DUNN I I I  

ASSISTANT ATT ORNE Y GENE RAL CFP/CLA 
1275  W WASHINGTON –  S ITE  CODE 040A 
PHOENIX,  AZ   85007 -2926  

 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 
    F o r  T h e  A p p e a l s  B o a r d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
A p p e a l s  B o a r d  N o .  T - 1 0 8 7 6 3 5 - 0 0 1 - B  

_____________________________________________________________________________________ 
I n  t h e  Ma t t e r  o f :  
 
XXX STATE OF  ARIZONA E  S  A  TAX UNIT  

℅  ROBE RT DUNN I I I  
ASST  ATTORNEY GENERAL CFP/ CLA 
1275  W WASHINGTON ST ,  SC  040A 
PHOENIX,  AZ   85007 -2976   

 
E mp l o y e r  D e p a r t me n t  

_____________________________________________________________________________________ 
IMPORTANTE- - -DECISIÓN DE LA JUNTA DE APELACIONES 

 
E s t a  e s  l a  d e c i s i ón  d e  l a  J u n t a  d e  A p e la c i o n e s  s o b r e  s u s  b e n e f i c i o s  d e  s e g u r o  d e  
d e s e mp l e o .   E s t e  a v i s o  c o n t i e n e  i n f o r ma c i ó n  i mp o r t a n t e  s o b r e  s u  d e r e c h o  d e  
r e c i b i r  b e n e f i c i o s  d e  s e g u r o  d e  d e s e m p l eo .   S i  u s t e d  n o  e s t á  d e  a c u e r d o  c o n  l a  
d e c i s i ó n ,  s ó l o  t i e n e  3 0  d í a s  p a r a  a p e l a r  d e s d e  l a  f e c h a  d e  l a  d e c i s i ó n .   N o s  p u e d e  
l l a ma r  a l  ( 6 0 2 )  3 4 0 - 8 4 4 7  y  l e  t r a d u c i r emos  e s t e  av i so  a l  e spaño l .  
 

D E C I S I O N 
AFFIRM ED  

 
 

THE EMPLOYER,  t h rough  i t s  au tho r i zed  r ep re sen t a t i ve ,  pe t i t i oned  fo r  a  
h e a r i n g  f r o m t h e  D e p a r t me n t ’ s  l e t t e r  d a t e d  S e p t e mb e r  1 5 ,  2 0 0 8 ,  w h i c h  r e f e r r e d  
t o  t h e  E m p l o y e r ’ s  l a t e  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  f i l e d  J u n e  2 9 ,  2 0 0 7 ,  
fo l l o w i n g  a  D e t e r m i n a t i o n  o f  L i a b i l i t y  fo r  E m p l o y me n t  o r  Wa g e s  a n d  a  N o t i c e  o f  
Asse s sme n t  i s sued  on  Apr i l  25 ,  2007 .   The  Dec i s i on  l e t t e r  con t a ined  t he  
fo l l owing  ru l i ngs  and  i n s t ruc t i ons :  

…  T h e  D e t e r mi n a t i o n  f u r t h e r  s t a t e d  i t  w o u l d  b e c o me  f i n a l  
u n l e s s  a  w r i t t e n  r e q u e s t  f o r  r e c o ns i d e r a t i o n  w a s  f i l e d  w i t h i n  
f i f t e en  (15 )  days  a f t e r  t he  i s suance  da t e ,  Apr i l  25 ,  2007 .  … 

T h e  1 5  d a y  a p p e a l  p e r i o d  f o r  b o t h  t h e  D e t e r mi n a t i o n  a n d  
A s s e s s me n t  e x p i r e d  o n  M a y  1 0 ,  2 0 0 7 .   Y o u r  l e t t e r  
r e q u e s t i n g  a n  a p p e a l  w a s  f i l e d  o n  J u n e  2 9 ,  2 0 0 7 ,  w h i c h  i s  
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5 0  d a y s  p a s t  t h e  d e a d l i ne  f o r  t h e  a p p e a l  t o  b e  c o n s i d e r e d  
t i me l y .  …  

A c c o r d i n g l y ,  i t  i s  t h e  D e p a r t men t ’ s  Dec i s i on  t h a t  t h e  
D e t e r mi n a t i o n  o f  L i a b i l i t y  fo r  U n e m p l o y me n t  I n s u r a n ce  a n d  
t h e  N o t i c e  o f  A s s e s s me n t  i s s u e d  A p r i l  2 5 ,  2 0 0 7  f o r  t h e  
p e r i o d  J a n u a r y  1 ,  2 0 0 5  t h r ou g h  D e c e m b e r  3 1 ,  2 0 0 5  i s  f i n a l  
a n d  b i n d i n g  …  b e c a u s e  n o  r e q u e s t  f o r  r e c o ns i d e r a t i on  w a s  
f i l e d  w i t h i n  t h e  p r e s c r i bed  s t a t u to ry  pe r i od .  …  

 
T h e  E mp l o y e r ’ s  p e t i t i o n  w a s  t i me l y  f i l e d .   T h e  A p p e a l s  B o a r d  h a s  

j u r i s d i c t i o n  t o  c o n s i d e r  t he  t i me l i n e s s  i s s u e  i n  t h i s  ma t t e r  p u r sua n t  t o  A . R . S .  §  
2 3 - 7 2 4 ( B ) .  

 
THE APPEALS BOARD schedu l ed  a  t e l e p h o n e  h e a r i n g ,  w h i c h  w a s  

convened  on  March  2 ,  2009 ,  b e fo r e  ROBERT T .  NALL,  an  Ad mi n i s t r a t i ve  Law 
J u d g e .   A t  t h a t  t i me ,  a l l  p a r t i e s  w e r e  g i v e n  a n  o p p o r t u n i t y  t o  p r e s e n t  e v i d e n c e  o n  
t h e  fo l l ow i n g  i s s ue s :  
 

1 .  W h e t h e r  t h e  E m p l o y e r  f i l e d  a  t i me l y  r e q u e s t  f o r  
r e c o n s i de r a t i o n  o f  t h e  D e t e r mi n a t i on  o f  L i a b i l i t y  fo r  
E mp l o y m e n t  o r  Wa g e s ,  p u r s u a n t  t o  A .R . S .  §  2 3 - 7 2 4 .  

2 .  W h e t h e r  t h e  E m p l o y e r  f i l e d  a  t i me l y  r e q u e s t  f o r  
r e c o n s i d e r a t i o n  o f  t h e  N o t i c e  o f  A s s e s s me n t s ,  p u r s u a n t  
t o  A . R . S .  §  2 3 - 7 2 4 .  

A l s o :   A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R6 - 3 - 1 4 0 4 .  

 
O n  t h e  s c h e d u l e d  d a t e  o f  h e a r i n g ,  o n e  E m p l o y e r  wi t n e s s  a p p e a r e d  t o  

t e s t i f y .   Counse l  f o r  t he  Dep a r t me n t  a n d  a  w i t n e s s  f o r  t h e  D e p a r t me n t  a p p e a r e d  
a n d  p r e s e n t e d  e v i de n c e .   E x h i b i t s  1  t h r o u g h  8 F  w e r e  a d mi t t e d  i n t o  e v i d e nc e .   We  
h a v e  c a r e f u l l y  r e v i e w e d  t h e  r e c o r d .   

 
THE APP EALS B OAR D FI NDS the  f ac t s  pe r t i n e n t  t o  t h e  i s s ue  b e fo r e  u s  

a n d  n e c e s s a r y  t o  ou r  d e c i s io n  a r e :   
 
1 .  T h e  D e p a r t me n t  ma i l e d  i t s  N O T I C E  O F  A S S E S S M E N T  t o  t h e  

Employe r ’ s  add re s s  o f  r e co r d  o n  A p r i l  2 5 ,  2 0 0 7  ( B d .  E x h .  
3 C / D ) .   T h e  D e p a r t me n t  a l s o  ma i l ed  a  DET ERMINATION OF  
LIABILITY FOR EMPLOYMENT O R  WA G E S  t o  t h e  E mp l o y e r  
o n  A p r i l  2 5 ,  2 0 0 7  ( B d .  E x h .  3 A / B ) .  

2 .  The  Employe r ’ s  r eques t  f o r  r e c o n s i d e r a t i o n  o f  t h e  
D e t e r mi n a t i o n  a nd  A s s e s s me n t  w a s  f i l e d ,  a c c o r d i n g  t o  t h e  
p o s t ma r k ,  o n  J u n e  2 9 ,  2 0 0 7  ( B d .  E x h .  4 A - C ) .   T h e  E mp l o y e r  
d a t e d  t h e  d o c u me n t  J u n e  2 9 ,  2 0 0 7 .  

Appea l s  Boa rd  No .  T -1087635 -001 -B  -  Page  2  



3 .  O n  S e p t e m b e r  1 5 ,  2 0 0 7 ,  t h e  D e p a r t me n t  i s s u e d  i t s  d e c i s i o n  o n  
t h e  t i me l i n e s s  o f  t h e  E mp l o y e r ’ s  r eques t  f o r  r e cons ide r a t i on .   
T h e  D e p a r t me n t  h e l d  t h a t  b e c a u s e  t he  Employe r  d id  no t  f i l e  i t s  
r e q u e s t  f o r  r e c o n s i d e r a t i o n  w i t h i n  1 5  d a y s ,  “ … t h e  
D e t e r mi n a t i o n  o f  L i a b i l i t y  fo r  E mp l o y me n t  o r  Wa g e s  a n d  t h e  
N o t i c e  o f  A s s e s s me n t  i s s u e d  A p r i l  2 5 ,  2 0 0 7  f o r  t h e  p e r i o d  
J a n u a r y  1 ,  2 0 0 5  t h r o u g h  D e c e mb e r  3 1 ,  2 0 0 5  i s  f i n a l  a n d  b i n d i n g  
…”  (Bd .  Exh .  5A-C) .   

4 .  T h e  E m p l o y e r ,  t h r o u g h  i t s  a c c o u n t a n t  a s  i t s  a u t h o r i z e d  
r e p r e s e n t a t i v e ,  f i l e d  a  p e t i t i o n  f o r  h e a r i n g  b y  a  l e t t e r  d a t e d  
O c t o b e r  6 ,  2 0 0 8  ( B d .  E x h .  7 ) .   I n  t h i s  l e t t e r ,  no  fu r t he r  r e a son  
w a s  p r e s e n t e d  f o r  f i l i n g  a  l a t e  r eques t  f o r  r e cons ide r a t i on .    

5 .  T h e  E mp l o y e r ,  t h r o u g h  i t s  a c c o u n t a n t ,  o f f e r e d  t h e  f o l l o w i n g  i n  
e x p l a n a t i o n  f o r  f i l i n g  a  l a t e  r eques t  f o r  r e cons ide r a t i on  (Bd .  
E x h .  4 A ) :    

…  We  a r e  n o t  i n  a g r e e me n t  w i t h  h i s  r e p o r t  a n d  w o u l d  
l i k e  a n  o p p o r t u n i t y  t o  a p p e a l  h i s  a u d i t  f i n d i n g s .   I  
u n d e r s t a n d  u n d e r  n o r ma l  c i r c u ms t a n c e s  t h e r e  i s  a  1 5  
day  w indow in  wh ich  t o  r eques t  a n  a p p e a l  a nd  a t  t h i s  
t i me  w e  a r e  b e y o n d  t h a t  p e r i o d .  …  T h e  i n f o r m a t i o n  w a s  
no t  r e t u rned  un t i l  a f t e r  ou r  t h i r d  r e q u e s t  o n  A p r i l  2 7 ,  
2 0 0 7 .   W e  w e r e  i n  t h e  p r o ce s s  o f  m o v i n g  o u r  p h y s i c a l  
l o c a t i o n  t o  G i l b e r t  e f f e c t i ve  M a y  1  …  [ T h e  a u d i t o r ]  
a l s o  p r o v i d e d  u s  w i t h  t h e  a ud i t  r e p o r t  a n d  un fo r tuna t e ly  
d u e  t o  t h e  mo v e ,  t h e  r e p o r t  was  s e t  a s i de .   Howeve r ,  
a f t e r  r e v i e w i n g  t h e  a u d i t  r e p o r t  a t  a  l a t e r  t i me  …  I  
i m me d i a t e l y  b e g a n  t r y i n g  t o  r e a c h  [ t he  a u d i t o r ]  …   

6 .  T h e  d e l a y  i n  f i l i n g  a  r e q u e s t  f o r  r e c o n s i d e r a t i o n  o c c u r r e d  
b e c a u s e  t h e  N o t i c e  o f  A s s e s s me n t ,  w h i c h  w a s  r e c e i v e d  o n  A p r i l  
2 7 ,  2 0 0 7 ,  w a s  mi s p l a c e d  b y  t h e  E mp l o y e r ’ s  a c c o u n t a n t  d u r i n g  a  
move  o f  t he  accoun t an t ’ s  o f f i c e s .   O n  J u n e  1 1 ,  2 0 0 7 ,  t h e  
E mp l o y e r ’ s  p r e s i de n t  f a x e d  a  b i l l  d a t e d  J u n e  5 ,  2 0 0 7 ,  t o  t h e  
a c c o u n t a n t .   T h i s  p r o mp t e d  t h e  a c c o u n t a n t ’ s  i n q u i r i e s .   T h e  
E mp l o y e r ’ s  b u s i n e s s  o f f i c e s ,  a n d  i t s  ma i l i n g  a d d r e s s ,  r e ma i n e d  
unchanged .  

 

A r i z o n a  R e v i s e d  S t a t u t e s  §  2 3 - 7 3 2 ( B ) ,  p r o v i d e s  i n  p e r t i n e n t  p a r t :  
 

B .  T h e  d e p a r t me n t  m a y  g i v e  q u a r t e r l y  n o t i f i c a t i o n  t o  
e mp l o y e r s  o f  b e n e f i t s  p a i d  a n d  c h a r g e a b l e  t o  t h e i r  
a c c o u n t s  o r  o f  t h e  s t a t u s  o f  s u c h  a c c ou n t s ,  a n d  s u c h  
no t i f i c a t i on ,  i n  t he  absence  o f  a n  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  f i l e d  w i t h i n  f i f t e e n  d a y s  a f t e r  
ma i l i n g ,  s h a l l  b e c o me  c o n c l u s i v e  a n d  b i n d i n g  u p o n  
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t h e  e mp l o y e r  f o r  a l l  p u r p o s e s .   A  r e d e t e r mi n a t i o n  o r  
den i a l  o f  an  app l i c a t i on  by  t he  depa r tme n t  sha l l  
b e c o me  f i n a l  u n l e s s  w i t h i n  f i f t e e n  d a y s  a f t e r  
ma i l i n g  o r  d e l i v e r y  t h e r e o f  a n  a p p e a l  i s  f i l e d  w i t h  
t h e  a p p e a l s  b o a r d .   T h e  r e d e t e r mi na t i o n s  ma y  b e  
i n t r o d u c e d  i n  a n y  s u b s e q u e n t  a d mi n i s t r a t i v e  o r  
j u d i c i a l  p r o c e e d i ng s  i n v o l v i n g  t h e  de t e r mi n a t i o n  o f  
t h e  r a t e  o f  c o n t r i b u t i o n s  o f  any  emp loye r  fo r  any  
c a l e n d a r  y e a r  …  [ E mp h a s i s  a d d e d ] .    

 
A r i z o n a  R e v i s e d  S t a t u t e s  §  2 3 - 7 3 8 ,  p rov ide s  i n  pa r t  a s  f o l l ows :  

 
D e l i n q u e n c y  a s s e s s me n t s ;  i n t e r e s t  and  pena l t i e s ;  pe t i t i on   
f o r  r e a s s e s s me n t  

*           *           *  
B .  A n  e mp l o y e r  a g a i n s t  w h o m a n y  d e l i n q u e n c y  

a s s e s s me n t  i s  ma d e  ma y  p e t i t i o n  f o r  r e a s s e s s me n t  
w i t h i n  f i f t e e n  d ay s  a f t e r  w r i t t e n  n o t i c e  o f  t h e  
a s s e s s me n t  i s  s e r ve d  p e r s o na l l y  o r  s en t  b y  ce r t i f i e d  
ma i l  t o  t h e  e mp l o y e r ' s  l a s t  k n o w n  a d d r e s s .   I f  t h e  
p e t i t i o n  fo r  r e a s s es s me n t  i s  n o t  f i l e d  w i t h i n  f i f t e e n  
d a y s  t h e  a mo u n t  o f  t h e  a s s e s s me n t  s h a l l  b e c o me  
f i n a l  a n d  t h e  l i e n  i mp o s e d  b y  s e c t i o n  2 3 - 7 4 5  s h a l l  
a t t ac h .  

 
A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 5 0 6 ( B ) ,  p r o v i d e s  i n  p e r t i n e n t  

pa r t :  

B .  Pe t i t i on  fo r  hea r i ng  o r  r ev i ew  

1 .  A n y  i n t e r e s t e d  p a r t y  t o  a  r e cons ide r ed  
d e t e r mi n a t i o n  o r  a  d e n i a l  o f  a p p l i c a t i o n  f o r  
r e cons ide r ed  de t e rmina t i on  o r  a  pe t i t i on  fo r  
r e a s se s sme n t  ma y  pe t i t i on  t he  Appea l s  Boa rd  
fo r  r e v i ew .   T h e  p e t i t i o n  s h a l l  b e  i n  w r i t i ng  
and  sha l l  be  s i gned  by  t he  appe l l an t  o r  t he  
a u t h o r i z ed  a g e n t .   T h e  p e t i t i o n  s h a l l  b e  f i l e d  
w i t h i n  15  c a l e n da r  d a y s  a f t e r  t he  ma i l i n g  o f  
t h e  r e c on s i d e r e d  d e t e r mi n a t i o n  o r  d e n i a l  
t he r eo f  i nvo lv ing  one  o f  t he  fo l l owing  i s sue s :  

a .  B e n e f i t s  p a i d  an d  c h a r ge a b l e  t o  t h e  
accoun t  (A .R .S .  §  23 -732 ) ;  

b .  T h e  r a t e  o f  c o n t r i b u t i o n s  ( A . R . S .  §  2 3 -
7 3 2 ) ;  …   

*           *           *  
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T h e  r e c o r d  r e v e a l s  t h a t  c op i e s  o f  t he  DETE RMINAT ION OF  LIABILITY 
FOR EM PLOYME NT OR WAGES and  t he  NOT ICE OF  ASSE SSMENT  were  s en t  
b y  ma i l  o n  A p r i l  2 5 ,  2 0 0 7 ,  t o  t h e  E mp l o y e r ' s  l a s t  k n o w n  a d d r e s s  o f  r e c o r d .   
C o p i e s  w e r e  r e c e i v e d  b y  t he  E mp l o y e r  o r  i t s  a c c o u n t a n t  a s  o f  A p r i l  2 7 ,  2 0 0 7 .  

 
T h e  E mp l o y e r ’ s  r e q u e s t  f o r  r e c o n s i de r a t i on  was  f i l ed  on  June  29 ,  2007 ,  

wh ich  i s  more  t han  15  days  f rom the  da t e  o f  t he  DETERMINATION OF  
LIABILITY FOR EMP LOYMENT OR  WAGES  and  t he  NOT ICE OF  
A S S E S S M E N T .   T h e  E mp l o y e r ’ s  r e q u e s t  f o r  r e c o n s i d e r a t i o n ,  t h e r e f o r e ,  w a s  n o t  
f i l e d  w i t h i n  t h e  s t a t u t o r y  t i me .  
 

A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 4 0 4  p r o v i d e s  i n  p e r t i n e n t  
pa r t :  

*           *           *  
B .  T h e  s u b m i s s i o n  o f  a n y  p a y me n t ,  a p p e a l ,  a p p l i c a t i o n ,  

r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  r e p o r t ,  o r  o t h e r  
i n fo r ma t i o n  o r  d oc u me n t  n o t  w i t h i n  t h e  s p ec i f i e d  
s t a t u t o r y  o r  r e g u l a t o r y  p e r i od  sha l l  be  cons ide r ed  
t i me l y  i f  i t  i s  e s t a b l i s he d  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r t me n t  t h a t  t h e  d e l a y  i n  s u b mi s s i o n  w a s  d u e  t o :  
D e p a r t me n t  e r r o r  o r  mi s i n f o r ma t i o n ,  d e l a y  o r  o t h e r  
a c t i o n  o f  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  
s u c c e s s o r ,  o r  w h e n  t h e  d e l a y  i n  s u b mi s s i o n  w a s  b e -
c a u s e  t h e  i n d i v i d u a l  c h a n g e d  h i s  ma i l i n g  a d d r e s s  a t  
a  t i me  w h e n  t h e r e  w o u l d  h a v e  b e e n  n o  r e a s o n  f o r  
h i m t o  n o t i f y  t h e  De p a r t me n t  o f  t h e  a d d r e s s  c h a n g e .  

1 .  F o r  s u b m i s s i o n  t ha t  i s  n o t  w i t h i n  t he  s t a t u t o r y  
o r  r e g u l a t o r y  p e r i o d  t o  b e  c o n s i d e r e d  t i me l y ,  
t h e  i n t e r e s t e d  p a r t y  mus t  s u b mi t  a  w r i t t e n  e x -
p l a n a t i o n  s e t t i n g  f o r t h  t h e  c i r c u ms t a n c e s  o f  
t h e  d e l a y .  

2 .  T h e  D i r e c t o r  s h a l l  d e s igna t e  pe r sonne l  who  
a r e  t o  de c i d e  w he t h e r  a n  e x t e n s i on  o f  t i m e  
s h a l l  be  g r a n t e d .  

3 .  N o  s u b m i s s i o n  s ha l l  be  c on s i d e r e d  t i me l y  i f  
t h e  d e l a y  i n  f i l i ng  w a s  u n r e a s o n a b le ,  a s  d e -
t e r mi n e d  b y  t h e  D e p a r t me n t  a f t e r  co n s i d e r i ng  
t h e  c i r c ums t a n c e s  i n  t h e  c a se .  

*           *           *  
C .  Any  no t i c e ,  r epo r t  f o rm,  d e t e r mi n a t i o n ,  d e c i s i o n ,  

a s s e s s me n t ,  o r  o t h e r  d o c u me n t  ma i l e d  b y  t h e  
D e p a r t me n t  s h a l l  b e  c o ns i d e r e d  a s  h a v i ng  b e e n  
s e r v e d  on  t h e  a d dr e s s e e  o n  t h e  d a t e  i t  i s  ma i l e d  t o  
t h e  a d d r e s s e e ’ s  l a s t  k n o w n  a d d r e s s  i f  no t  s e rve d  i n  
p e r s o n .  . . .  [ E mp h a s i s  a d d e d ] .  
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W e  c o n c l u d e  t h e  E mp l o y e r ’ s  d e l a y  i s  a t t r i b u t a b l e  t o  i t s  i n t e r n a l  h a n d l i ng  
o f  t he  DETERMINATION OF  LIABILITY FOR EMPLOYMENT OR WAGES an d  
t he  NOTICE OF  ASSESSM ENT,  wh ich  had  b e e n  r e c e i v e d  w i t h i n  t h e  pe r i o d  a  
t i me l y  a p p e a l  c o u l d  h a v e  b e e n  f i l e d .   T h e  E m p l o y e r  h a d  r e a s o n s  t o  n o t i f y  t h e  
D e p a r t me n t  o f  a n y  c h a n g e  i n  i t s  ma i l i n g  a d dre s s  a n d  t o  e n s u r e  t h a t  i mp o r t a n t  
ma i l  o r  d o c u me n t s  r e c e i ve d  w a s  h a n d l e d  p r o pe r l y ,  b e c a u s e  o f  p e n d i n g  w a g e s  t o  
be  r epo r t ed  on  a  qua r t e r l y  ba s i s  and  because  o f  pend ing  cha rges  t o  t he  
E mp l o y e r ’ s  e x p e r i e n c e  r a t i n g  a c c o un t .  

 
T h e  E mp l o y e r  h a s  o f f e r e d  n o  a d e q u a t e  ex p l a n a t i o n  f o r  f i l i n g  a  l a t e  r e q u e s t  

f o r  r e c o n s i d e r a t i o n  o f  t h e  DETERM I NATION OF  LIABILITY FOR 
EMPLOYMENT OR WAGE S and  t he  NOTICE  OF  AS S ESSMENT.    

 
T h e  E mp l o y e r  h a s  n o t  a l l e g e d  a n d  e s t ab l i s h e d  a n y  f a c t  w h i c h ,  i f  a c c e p t e d  

a s  t r ue ,  wou ld  i nvoke  t he  p rov i s i ons  o f  Ar i zona  Admi n i s t r a t i ve  Code ,  Sec t i on  
R 6 - 3 - 1 4 0 4 ( B )  a n d  w o u l d  p e r mi t  f i n d i n g  t he  r e q u e s t  f o r  r e c o n s i d e r a t i o n  w a s  
t i me l y  f i l e d .   A c c o r d i n g l y ,   

 
THE AP PEALS BOARD AFFIRM S t h e  D e p a r t me n t ’ s  d e c i s i o n  d a t e d  

S e p t e mb e r  1 5 ,  2 0 0 8 ,  r e g a r d i n g  t h e  l a t e  f i l i n g  o f  t h e  E mp l o y e r ’ s  r e q u e s t  f o r  
r e cons ide r a t i on  o f  t he  DETERMINATI ON OF  LIABILITY FOR EMPLOYMENT 
OR WAGES and  t he  NOTIC E OF  AS SESSME NT.  

The  DETERMINATION OF  LIABILITY FOR EMPLOYMENT OR WA GES 
and  t he  NOTICE OF  ASSESSMENT da t ed  Apr i l  25 ,  2007 ,  r ema in  i n  f u l l  f o r ce  
a n d  e f f e c t .  
 
 

DATE D:  
 

APPEAL S BOARD 
 
 
  
HUGO M .  FRANC O,  Cha i rman  
 
 
  
WI LLIAM G.  DADE,  Me mber  
 
 
  
MARILYN J .  WHI TE,  Member  
 

_____________________________________________________________________________________ 
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PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  
_____________________________________________________________________________________ 
 

RIGHT TO FURTHER REVIEW  BY THE APPE AL S BOARD 
 

P u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) ,  t h e  f i n a l  d a t e  fo r  f i l i n g  a  r e q u e s t  fo r  
 
r e v i e w  i s  ____________________________. 
 

REVIEW  OF THE BOARD' S  DECI S I ON  
 
1 .  A  r eques t  f o r  r ev i ew  mus t  b e  f i l e d  i n  w r i t i n g  w i t h i n  30  ca l enda r  days  f rom 

t h e  ma i l i n g  d a t e  o f  t h e  A p p e a l s  B o a r d ' s  d e c i s i o n .   T h e  r e q u e s t  fo r  r e v i e w 
i s  c o n s i de r e d  f i l ed  o n  t h e  d a t e  i t  i s  ma i l e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e ,  a s  s h o w n  b y  t h e  p o s t ma r k ,  t o  a n y  p u b l i c  e mp l o y me n t  o f f i c e  i n  t h e  
U n i t e d  S t a t e s  o r  C a n a d a ,  o r  t o  t he  Appea l s  Boa rd ,  1140  E .  W a s h i n g t o n ,  
B o x  1 4 ,  [ S u i t e  1 0 4] ,  P h o e n i x ,  A r i z o n a  8 5 0 3 4 .   A  w r i t t e n  r e q u e s t  f o r  r e v i e w  
ma y  a l s o  b e  f i l e d  i n  p e r s on  a t  t h e  a b o v e  l oc a t i o ns  o r  t r a n s mi t t e d  b y  a  
me a n s  o t h e r  t h a n  t h e  U n i t ed  S t a t e s  P o s t a l  S e r v i c e .   I f  i t  i s  f i l ed  i n  p e r s o n  
o r  t r a n s m i t t e d  b y  a  me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i ce ,  i t  
w i l l  b e  co n s i d e r ed  f i l e d  o n  t h e  d a t e  i t  i s  r e c e i v e d .   

2 .  P a r t i e s  m a y  b e  r e p r e s e n t e d  i n  t h e  f o l l o w i n g  ma n n e r :  

A n  i n d i v i d u a l  p a r t y  ( e i t h e r  c l a i ma n t  o r  o p p o s i n g  p a r t y )  ma y  r e p r e s e n t  
h i ms e l f  o r  b e  r e p r e s e n t e d  by  a  d u l y  a u tho r i zed  agen t  who  i s  n o t  c h a r g i n g  a  
f e e  f o r  t h e  r e p r e se n t a t i o n ;  a n  e mp l o y e r ,  i n c l u d i n g  a  c o r p o r a t e  e mp l o y e r ,  
ma y  r e p r e s e n t  i t s e l f  t h r o u g h  a n  o f f i c e r  o r  e m p l o y e e ;  o r  a  d u l y  a u t h o r i z e d  
a g e n t  w h o  i s  c h a r g i n g  a  f e e  ma y  r e p r e se n t  a n y  p a r t y ,  p r o v i d i n g  t h a t  a n  
a t t o r n e y  a u t h o r i z ed  t o  p r a c t i ce  l aw  i n  t h e  S t a t e  o f  A r i z o n a  s h a l l  b e  
r e spons ib l e  f o r  and  supe rv i s e  such  agen t .  

3 .  T h e  r e q u e s t  f o r  r e v i e w  m u s t  b e  s ig n e d  b y  t h e  p r o p e r  p a r t y  a n d  mu s t  b e  
a c c o mpa n i e d  b y  a  me m o r a n d u m s t a t i n g  t he  r ea sons  why  t he  appea l s  boa rd ' s  
d e c i s i o n  i s  i n  e r r o r  a n d  c o n t a i n i n g  app rop r i a t e  c i t a t i ons  o f  t he  r eco rd ,  
r u l e s  and  o the r  au tho r i t y .   Upon  mo t ion ,  and  fo r  good  cause ,  t he  Appea l s  
B o a r d  m a y  e x t e nd  t h e  t i me  f o r  f i l i n g  a  r e q u e s t  f o r  r e v i e w .   T h e  t i m e l y  
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f i l i n g  o f  s u c h  r e q u e s t  f o r  r e v i e w  i s  a  p r e r e q u i s i t e  t o  a n y  f u r t h e r  a p p e a l .   I f  
y o u  h a v e  a n y  q u e s t i o n s  a bo u t  f i l i n g  a  w r i t t e n  r e q u e s t  f o r  r e v i e w ,  c a l l  t h e  
A p p e a l s  B o a r d  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  

_____________________________________________________________________________________ 

A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  o n  
t o :  
 
( x )  E r :  XXX  Acc t .  No :  XXX-00 1  
 
 
( x )  ROBE RT J  DUNN I I I  

ASSISTANT ATT ORNE Y GENE RAL CFP/CLA 
1275  W WASHINGTON –  S ITE  CODE 040A 
PHOENIX,  AZ   85007 -2926  

 
 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 
         F o r  T h e  A p p e a l s  B o a r d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
A p p e a l s  B o a r d  N o .  T - 1 0 9 2 9 1 4 - 0 0 1 - B  

_____________________________________________________________________________________ 
I n  t h e  Ma t t e r  o f :  
 
XXX STATE OF  ARIZONA E  S  A  TAX UNIT  

℅  ROBE RT DUNN I I I  
ASST  ATTORNEY GENERAL CFP/ CLA 
1275  W WASHINGTON ST ,  SC  040A 
PHOENIX,  AZ   85007 -2976   

 
E mp l o y e r  D e p a r t me n t  

_____________________________________________________________________________________ 
IMPORTANTE- - -DECISIÓN DE LA JUNTA DE APELACIONES 

 
E s t a  e s  l a  d e c i s i ón  d e  l a  J u n t a  d e  A p e la c i o n e s  s o b r e  s u s  b e n e f i c i o s  d e  s e g u r o  d e  
d e s e mp l e o .   E s t e  a v i s o  c o n t i e n e  i n f o r ma c i ó n  i mp o r t a n t e  s o b r e  s u  d e r e c h o  d e  
r e c i b i r  b e n e f i c i o s  d e  s e g u r o  d e  d e s e m p l eo .   S i  u s t e d  n o  e s t á  d e  a c u e r d o  c o n  l a  
d e c i s i ó n ,  s ó l o  t i e n e  3 0  d í a s  p a r a  a p e l a r  d e s d e  l a  f e c h a  d e  l a  d e c i s i ó n .   N o s  p u e d e  
l l a ma r  a l  ( 6 0 2 )  3 4 0 - 8 4 4 7  y  l e  t r a d u c i r emos  e s t e  av i so  a l  e spaño l .  
 

D E C I S I O N 
AFFIRM ED  

 
 

THE EM PLOYER,  t h rough  i t s  au tho r i z e d  r e p r e s e n t a t i v e ,  p e t i t i o n e d  f o r  
h e a r i n g  f r o m t h e  D e p a r t me n t ’ s  R e c o n s i d e r e d  D e t e r mi n a t i o n  l e t t e r  d a t e d  O c t o b e r  
3 1 ,  2 0 0 8 ,  w h i c h  r e f e r r e d  t o  t h e  E m p l o y e r ’ s  l a t e  r e q u e s t  f o r  r e c o n s i d e r a t i o n  o f  
t h e  D e p a r t me n t ’ s  D e t e r mi n a t i o n  a n d  D e ma n d  f o r  P a yme n t  o f  P r e d e c e s so r  D e b t  
i s s u e d  J u l y  1 8 ,  2 0 0 7 .   T h e  R e c o n s i d e r e d  De t e r mi n a t i o n  l e t t e r  c o n t a i n e d  t h e  
fo l l owing  ru l i ngs  and  i n s t ruc t i ons :  

D e p a r t me n t  r e c o r ds  r e v e a l  t h a t  t h e  D e t e r mi n a t i o n  w a s  s e n t  
Ju ly  18 ,  2007 ,  t o  t he  emp loye r ’ s  l a s t  known  add re s s  o f  
r e c o r d  …  T h e  1 5  d a y  a p p e a l  p e r i o d  f o r  t h e  D e t e r mi n a t i o n  
exp i r ed  on  Augus t  2 ,  2007 .   You r  l e t t e r  r eques t i ng  
r e c o n s i d e r a t i o n  w a s  f i l e d  o n  O c t o b e r  6 ,  2 0 0 8 ,  w h i c h  i s  o v e r  
a  y e a r  pa s t  t h e  de a d l i ne  f o r  t h e  a p p e a l  t o  b e  c o n s i d e r e d  
t i me l y .  …   
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A c c o r d i ng l y ,  i t  i s  t h e  D e p a r tme n t ’ s  dec i s i on  t ha t  t he  
D e t e r mi n a t i o n  a n d  D e ma n d  f o r  P a y m e n t  o f  P r e d e c e s s o r  D e b t  
i s  f i n a l  a n d  b i n d i n g  …  b e c a u s e  a  r e q u e s t  f o r  r e c o n s i d e r a t i o n  
w a s  n o t  sub mi t t e d  w i t h i n  t he  s p e c i f i e d  s t a t u t o r y  p e r i o d .  …  

 

T h e  E mp l o y e r ’ s  p e t i t i o n  w a s  t i me l y  f i l e d .   T h e  A p p e a l s  B o a r d  h a s  
j u r i s d i c t i o n  t o  c o n s i d e r  t he  t i me l i n e s s  i s s u e  i n  t h i s  ma t t e r  p u r sua n t  t o  A . R . S .  §  
2 3 - 7 2 4 ( B ) .  

 
THE APPEALS BOARD schedu l ed  a  t e l e p h o n e  h e a r i n g ,  w h i c h  w a s  

convened  on  March  6 ,  2009 ,  be fo re  ROBERT T .  NALL,  an  Ad mi n i s t r a t i ve  Law 
J u d g e .   A t  t h a t  t i me ,  a l l  p a r t i e s  w e r e  g i v e n  a n  o p p o r t u n i t y  t o  p r e s e n t  e v i d e n c e  o n  
t h e  fo l l ow i n g  i s s ue :  
 

W h e t h e r  t h e  E mp l o y e r  f i l e d  a  t i me l y  r e q u e s t  f o r  
r e d e t e r mi n a t i o n  b y  t h e  De p a r t me n t ,  o r  a p p e a l ,  p u r s u a n t  t o  
A .R .S .  §  23 -733  and  A .R .S .  §  23 -724 .  

S e e :   A r i z o n a  A d mi n i s t r a t i v e  Co d e ,  S e c t i o n s  R 6 - 3 - 1 7 1 3 ( E )  a n d  
R 6 - 3 - 1 4 0 4  

 
O n  t h e  s c h e d u l e d  d a t e  o f  h e a r i n g ,  t w o  E m p l o y e r  wi t n e s se s  a p p e a r e d  t o  

t e s t i f y .   A  V i e t n a me s e  i n t e r p r e t e r  p a r t i c i pa t ed  t h roughou t  t he  hea r i ng .   Counse l  
fo r  t h e  D e p a r t me n t  a n d  a  w i t n e s s  fo r  t he  D e p a r t me n t  a p p e a r e d  a n d  p r e s e n t e d  
e v i d e n c e .   E x h i b i t s  1  t h r o u g h  1 2  w e r e  a d mi t t e d  i n t o  e v i de n c e .   W e  h a v e  
c a r e f u l l y  r e v i e w e d  t h e  r e c o r d .   

 
THE APP EALS B OAR D FI NDS the  f ac t s  pe r t i n e n t  t o  t h e  i s s ue  b e fo r e  u s  

a n d  n e c e s s a r y  t o  ou r  d e c i s io n  a r e :   
 
1 .  On  Ju ly  18 ,  2007 ,  t he  Depa r tme n t  ma i l ed  a  “DETERMINATI ON 

AND DE MAND F OR P AYMENT OF  PRE DE CESSOR DEBT”  t o  
t h e  E m p l o y e r ’ s  a d d r e s s  o f  r e c o r d  ( B d .  E x h .  3 ) .   T h e  D e p a r t me n t  
p r e v i o u s l y  h a d  ma i l e d  a  D e t e r m i n a t i o n  o f  U n e mp l o y me n t  
I n s u r a n c e  L i a b i l i t y  t o  t h e  E m p l o y e r  o n  M a y  2 5 ,  2 0 0 6  ( B d .  E x h .  
2 D ) ,  w h i c h  t h e  Emp l o y e r  h a s  n e v e r  a p p e a l e d .  

2 .  O n  O c t o b e r  6 ,  2 0 0 8 ,  t h e  E mp l o y e r ’ s  a p p e a l  f r o m  t h e  
D e t e r mi n a t i o n  w a s  f i l e d  b y  f a x  ( B d .  E x h .  4 ) .   T h e  E mp l o y e r  
d a t e d  t h e  d o c u me n t ,  w h i c h  a l s o  i s  c a l l e d  a  “ wr i t t e n  r e qu e s t  fo r  
r e cons ide r a t i on” ,  on  Oc tobe r  6 ,  2008  (Bd .  Exh .  4 )  

3 .  T h e  D e p a r t me n t  i s s u e d  i t s  “ R e c o n s i d e r e d  D e t e r mi n a t i o n ”  o n  t h e  
t i me l i n e s s  o f  t h e  E mp l o y e r ’ s  r eques t  f o r  r e cons ide r a t i on  on  
O c t o b e r  3 1 ,  2 0 0 8 .   T h e  D e p a r t me n t  h e l d  t h a t  b e c a u s e  t h e  
E mp l o y e r  d i d  n o t  f i l e  i t s  r e q u e s t  fo r  r e c o n s i de r a t i o n  w i t h i n  t h e  
spec i f i ed  s t a t u to ry  pe r i od  o f  1 5  d a y s  a f t e r  t h e  D e p a r t me n t ’ s  

Appea l s  Boa rd  No .  T -1092914 -001 -B  -  Page  2  



a d v e r s e  a c t i o n  w a s  ma i l e d  t o  t h e  E mp l o y e r ,  “ …  t h e  
D e t e r mi n a t i o n  a n d  D e ma n d  fo r  P a y m e n t  o f  P r e d e c e s s o r  D e b t  i s  
f i n a l  a n d  b i n d i n g  … ”  o n  t h e  E mp l o y e r  ( B d .  E x h .  5 A / B ) .   

4 .  T h e  E mp l o y e r  f i l e d  a  p e t i t i o n  f o r  a  h e a r i n g  d a t e d  N o v e mbe r  9 ,  
2 0 0 8  ( B d .  E x h .  6 A ) ,  a n d  ma i l e d  i t  i n  a n  e n v e l o p e  p o s t ma r k e d  
N o v e mb e r  1 0 ,  2 0 0 8  ( B d .  E x h .  6 B ) .   I n  t h i s  l e t t e r ,  n o  r e a s o n  w a s  
p r e s e n t e d  f o r  f i l i ng  a  l a t e  r e q u e s t  f o r  r e c o ns i d e r a t i o n .   I n s t e a d ,  
t h e  E mp l o y e r  r e q u e s t e d  a  fo r ma l  hea r i ng  “… on  t he  i s sue  o f  t he  
P r e d e c e s so r  D e b t . ”    

5 .  T h e  E mp l o y e r  r e c e i v e d  t he  “DETERMINATION AND DEMAND 
FOR PAYMENT OF  PREDECESSOR DEBT”  wi th in  t he  t ime  
a l l o w e d  f o r  a p p e a l .   H o w e v e r ,  t h e  E m p l o y e r  p r e s e n t e d  i t  t o  t h e  
p r i o r  o w n e r  o f  t h e  b u s i n e s s  i t  h ad  p u r c h a s e d  a n d  d e ma n d e d  t h a t  
he  pay  t he  deb t .   The  Empl oye r  r e n e w e d  i t s  e f f o r t s  t o  h a v e  t h e  
p r i o r  o w n e r  ma k e  a r r a n g e me n t s  t o  pay  t he  deb t ,  f o l l owing  t he  
D e p a r t me n t ’ s  R e c o n s i d e r e d  D e t e r mi n a t i o n ,  a n d  w a s  s u c c e s s f u l  
i n  c o n v i n c i n g  h i m t o  p a y  t h e  d e b t .   T h e  E mp l o y e r  h a d  d e l a y e d  
f i l i n g  a n  a p p e a l  b e c a u s e  i t s  o w n e r s  e x p e c t e d  t h e  p r i o r  o w n e r  t o  
p a y  t h e  d e b t  d i r e c t l y  t o  t h e  Depa r tme n t ,  wh ich  d id  no t  happen .  

 

Ar i zona  Rev i s ed  S t a tu t e s  §  23 - 724 ,  p rov ide s  i n  pe r t i nen t  pa r t :  
 

L i a b i l i t y  d e t e r mi n a t i o n s ;  r ev i e w ;  f i na l i t y  
 

A .  W h e n  t h e  d e p a r t me n t  ma k e s  a  d e t e r mi n a t i o n ,  w h i c h  
d e t e r mi n a t i o n  s h a l l  b e  ma d e  e i t h e r  o n  t h e  m o t i o n  o f  
t h e  d e p a r t me n t  o r  o n  a p p l i c a t i on  o f  an  emp loy ing  
u n i t ,   … t h e  d e t e r mi n a t i o n  s h a l l  bec o me  f i n a l  w i t h  
r e s p e c t  t o  t h e  e m p l o y i n g  u n i t  f i f t e e n  d a y s  a f t e r  
w r i t t e n  n o t i c e  i s  s e r v e d  pe r sona l l y ,  by  e l ec t ron i c  
t r a n s mi s s i o n  o r  b y  ma i l  a dd re s sed  t o  t he  l a s t  known  
add re s s  o f  t he  emp loy ing  un i t ,  un l e s s  w i th in  such  
t i me  t h e  e mp l o y i n g  u n i t  f i l e s  a  w r i t t e n  r e q u e s t  f o r  
r e cons ide r a t i on .  

B .  W h e n  a  r e q u e s t  f o r  r e c o n s i d e r a t i o n  i s  f i l e d  a s  
p r e s c r i b ed  i n  s ub s e c t i o n  A  o f  t h i s  s e c t i o n ,  a  
r e c o n s i de r e d  d e t e r mi n a t i o n  s h a l l  be  ma d e .   T h e  
r e c o n s i de r e d  d e t e rmi n a t i o n  s h a l l  b ec o me  f i n a l  w i t h  
r e spec t  t o  t he  emp loy ing  u n i t  t h i r t y  d a ys  a f t e r  
w r i t t e n  no t i c e  o f  t h e  r e c o ns i d e r e d  de t e r mi n a t i o n  i s  
s e r v e d  p e r s o n a l l y ,  b y  e l e c t r o n i c  t r a n s mi s s i o n  o r  b y  
ma i l  a d d r e s s e d  t o  t h e  l a s t  known  add re s s  o f  t he  
e mp l o y i n g  u n i t ,  u n l e s s  w i t h i n  s u c h  t i me  t h e  
e mp l o y i n g  u n i t  f i l e s  w i t h  t he  a p p e a l s  b o a r d  a  w r i t t e n  
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p e t i t i o n  fo r  h e a r i n g  o r  r e v i e w .   T h e  d e p a r t m e n t  ma y  
fo r  good  cause  ex t end  t he  pe r i od  w i th in  wh ich  t he  
w r i t t e n  p e t i t i o n  i s  t o  b e  s ub mi t t e d .   I f  t h e  
r e c o n s i de r e d  d e t e r mi n a t i o n  i s  a p p e a l e d  t o  t h e  a p p e a l s  
b o a r d  a n d  t h e  d e c i s i o n  b y  t h e  a p p e a l s  b o a r d  i s  t h a t  
t h e  e mp l o y i n g  u n i t  i s  l i a b l e ,  t h e  e mp l o y i n g  u n i t  s h a l l  
s u b mi t  a l l  r e q u i r ed  c o n t r i bu t i on  and  wage  r epo r t s  t o  
t h e  d e p a r t me n t  w i t h i n  fo r t y - f i v e  d a y s  a f t e r  t h e  
d e c i s i o n  b y  t h e  a p p e a l s  b o a r d .  

C .  O n  a n  e mp l o y e r ' s  w r i t t e n  r e q u e s t  a n d  t h e  s u b mi s s i o n  
o f  p e r t i n e n t  i n fo r ma t i o n  t o  t h e  d e p a r t me n t ,  t h e  
d e p a r t me n t  s h a l l ,  o r  o n  i t s  o w n  mo t i o n  ma y ,  c o n s i d e r  
w h e t h e r  a  d e t e r mi n a t i o n ,  r e c o n s i d e r e d  d e t e r mi n a t i o n  
o r  d e c i s i o n  w h i c h  h a s  b e c o me  f i n a l  s h o u l d  b e  
r e v i s e d .   R e v i s i o n  s h a l l  be  g r a n t e d  i f  e i t h e r :  

1 .  T h e r e  h a s  b e e n  a  s u b s t a n t i a l  a n d  ma t e r i a l  
c h a n g e  i n  t h e  f a c t s  o n  w h i c h  t h e  d e t e r mi n a t i on ,  
r e cons ide r ed  de t e rmina t i on  o r  dec i s i on  r e l i ed .  

2 .  T h e r e  ha s  b e e n  a  c h a ng e  i n  t h e  l a w o r  
i n t e r p r e t a t i o n  o f  t h e  l a w  w h i c h  w a r r a n t s  a  
r e v i s e d  d e t e r mi n a t i o n ,  r e c o n s i d e r e d  
d e t e r mi n a t i o n  o r  d e c i s i o n .  

*           *           *  
E .  A  r e f u s a l  t o  g r a n t  r e l i e f  u n d e r  s u b s e c t i o n  C  o f  t h i s  

s ec t i on  ma y  no t  be  appea l e d  u n l e s s  w i t h i n  f i f t e e n  
d a y s  t h e  e mp l o y e r  a p p e a l s  t h e  r e f u s a l  t o  t h e  a p p e a l s  
b o a r d .   N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  o f  l a w 
and  pu r suan t  t o  such  an  appea l ,  t he  appea l s  boa rd  
ma y  i n i t i a t e  h e a r i n g s  t o  o b t a i n  i n f o r ma t i o n  a n d  i s s u e  
a  d e c i s i on  a s  t o  w h e t h e r  t h e  r e l i e f  r e q u e s t e d  i n  
subsec t i on  C  o f  t h i s  s ec t i o n  s h o u l d  b e  g r a n t e d .   
T h e r e a f t e r ,  t h e  a pp e a l s  b o a r d  s h a l l  i s s u e  a  de c i s i o n  
i n  t h e  ma t t e r .   T h e  d e c i s i o n  ma y  n o t  b e  a p p e a l e d  w i t h  
r e s p e c t  t o  t h e  e m p l o y i n g  u n i t  u n l e s s  p e t i t i o n  f o r  
r e v i e w  a n d  r e q u e s t  f o r  r e v i e w  a re  f i l e d  w i t h i n  t h e  
t i me  a n d  i n  t h e  ma n n e r  p r o v i d e d  i n  s e c t i o n  2 3 - 6 7 2 .  

F .  T h e  d e t e r mi n a t i o n  o f  t h e  d e p a r t me n t  o r  d e c i s i o n  o f  
t h e  a p p e a l s  b o a r d ,  t o g e t h e r  w i t h  t h e  r e c o r d ,  s h a l l  be  
a d mi s s i b l e  i n  a ny  s u b s e qu e n t  j u d i c i a l  p r oc e e d i n g  
i nvo lv ing  l i ab i l i t y  f o r  con t r i bu t i ons .   A  
d e t e r mi n a t i o n  o r  d e c i s i o n  t h a t  a n  e m p l o y i n g  u n i t  i s  
l i a b l e  t ha t  h a s  be co me  f i n a l  sha l l  be  conc lu s ive  and  
b i n d i n g  o n  t h e  e m p l o y i n g  u n i t  and  sha l l  no t  be  
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r e c o n s i de r e d  i n  p r o c e e d i ng s  b r o ug h t  b e f o r e  t h e  
d e p a r t me n t  o r  a  h e a r i n g  o f f i c e r .  

*           *           *  
 
Ar i zona  Rev i s ed  S t a tu t e s  §  23 - 733 ,  p rov ide s  i n  pe r t i nen t  pa r t :  

 
T r a n s f e r  o f  e mp l o y e r  e x p er i e n c e  r a t i n g  a c c o un t s  t o  
succe s so r  emp loye r ;  l i ab i l i t y  o f  succe s so r  

 
A .  W h e n  a n y  e mp l o y i n g  u n i t  i n  a n y  ma n n e r  s u c c e e d s  t o  

o r  a cqu i r e s  t he  o rgan i za t i on ,  t r ade  o r  bus ine s s ,  o r  
s u b s t a n t i a l l y  a l l  o f  t h e  a s s e t s  t h e r eo f ,  e x c e p t i n g  a n y  
a s s e t s  r e t a i n e d  by  s u c h  e mp l o y e r  i n c i d e n t  t o  t h e  
l i qu ida t i on  o f  h i s  ob l i ga t i ons ,  whe the r  o r  no t  such  
a c q u i r i n g  e mp l o y i n g  u n i t  wa s  a n  e mp l o y e r  w i t h i n  t h e  
mean ing  o f  s ec t i on  23 -613 ,  p r i o r  t o  s u c h  a c q u i s i t i o n ,  
a n d  c o n t i n u e s  s u c h  o r g a n iza t i on ,  t r ade  o r  bus ine s s ,  
t h e  a c c ou n t  o f  t h e  p r e d e c e s s o r  e m p l o y e r  s h a l l  be  
t r a n s f e r r e d  a s  o f  t h e  d a t e  o f  a c q u i s i t i o n  t o  t h e  
succe s so r  emp loye r  f o r  t he  pu rpose  o f  r a t e  
d e t e r mi n a t i o n .  

*           *           *  
D .  A n y  i n d i v i d u a l  o r  o r g an i za t i on ,  i nc lud ing  t he  t ypes  

o f  o rgan i za t i ons  de sc r i bed  i n  s ec t i on  23 -614 ,  whe the r  
o r  n o t  a n  e mp l o y i n g  u n i t ,  w h i c h  i n  a n y  ma n n e r  a c -
q u i r e s  t h e  o r g a n i z a t i o n ,  t r a de  o r  b u s i n e s s ,  o r  s u b -
s t a n t i a l l y  a l l  o f  t he  a s se t s  t h e r e o f ,  sh a l l  b e  l i a b l e ,  i n  
a n  a mo u n t  n o t  t o  e x c e e d  t h e  r e a s o n a b l e  v a l u e ,  a s  
d e t e r mi n e d  b y  t h e  d e p a r t me n t ,  o f  t h e  o r g a n i z a t i o n ,  
t r a d e ,  b us i n e s s  o r  a s s e t s  a c q u i r e d ,  f o r  a n y  c o n t r i b u -
t i o n s ,  i n t e r e s t  a n d  p e n a l t i e s  d u e  o r  a c c r u e d  a n d  u n -
p a i d  b y  s u c h  p r e d e c e s s o r  e mp l o y e r ,  e x c e p t  t h a t  t h e  
d e p a r t me n t  ma y  w a i v e  t he  s u c c es s o r ' s  l i a b i l i t y  fo r  
s u c h  u n p a i d  a mo u n t s  i f  a  d e t e r mi n a t i o n  t h a t  t h e  
p r e d e c e s s o r  w a s  s u b j e c t  t o  t h i s  c h a p t e r  h a d  n o t  b e e n  
ma d e  a s  p r o v i d e d  i n  s e c t i on  23 -724  p r i o r  t o  t he  da t e  
o f  a c q u i s i t i o n ,  a n d  s u c h  l i a b i l i t y  o n  t h e  p a r t  o f  t h e  
succe s so r  wou ld  be  aga i n s t  e q u i t y  a n d  g o o d  
c o n s c i e nc e .  

E .  T h e  a mo u n t  o f  l i a b i l i t y  o f  a  s u c c e s s o r  e mp l o y e r  f o r  
a n y  c o n t r i b u t i o n ,  i n t e r e s t  a n d  p e n a l t i e s  d u e  o r  
a c c r u e d  a n d  u n p a i d  b y  h i s  p r e d e c e s s o r  e mp l o y e r  s h a l l  
b e  a  l i e n  a g a i n s t  t h e  p r o p e r t y  o r  a s se t s  so  acqu i r ed  
w h i c h  s h a l l  b e  p r i o r  t o  a l l  o t h e r  l i e n s  e x c e p t  p r i o r  
r e c o r de d  r e a l t y  mo r t g a g e s ,  b u t  t h e  l i e n  s h a l l  n o t  b e  
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v a l i d  a s  a g a i n s t  o n e  w h o  a c q u i r e s  f r o m  t h e  s u c c e s s o r  
a n y  i n t e r e s t  i n  t he  p r o p e r ty  o r  a s s e t s  i n  good  f a i t h ,  
f o r  v a l u e ,  a n d  w i t h o u t  n o t i c e  o f  t h e  l i e n .  …  T h e  
r e me d y  p r o v i d e d  by  t h i s  s ec t i o n  s h a l l  be  i n  ad d i t i o n  
t o  a l l  o t he r  e x i s t i ng  r e me d i e s  a g a i n s t  t h e  p r e de c e s s o r  
emp loye r  o r  h i s  succe s so r ,  and  t he  l i en  aga in s t  t he  
s u c c e s s o r  ma y  b e  f o r e c l o se d  a s  i n  o t he r  c i v i l  a c t i o n s .  

A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 7 1 3 ( E ) ,  p r o v i d e s  i n  p e r t i n e n t  
pa r t :  

 
B u s i n e s s  t r a n s f e r s  

*           *           *  
E .  L i a b i l i t y  f o r  p r e d e c e s s o r ' s  d e b t  

1 .  N o t w i t h s t a n d i n g  s u b s e c t i o n s  ( A )  a n d  ( B )  a b o v e ,  
when  an  i nd iv idua l  o r  e m p l o y i n g  u n i t  i n  a n y  
ma nne r  succeeds  t o  o r  a cqu i r e s  t he  
o rgan i za t i on ,  t r ade  o r  bus ine s s ,  o r  subs t an t i a l l y  
a l l  o f  t he  a s s e t s  o f  a n  e m p l o y e r  a s  d e f i n e d  i n  
A . R . S .  §  2 3 - 6 1 3 ,  t h e  s u c c e s s o r  s h a l l  b e  e q u a l l y  
l i a b l e  a l o n g  w i t h  t h e  p r e d e c e s s o r  f o r  t h e  
c o n t r i b u t i o n s ,  i n t e r e s t  a n d  p e n a l t i e s  d u e  o r  
a c c r u e d  a n d  u n pa i d  b y  t h e  p r e de c e s s o r  a s  
p r o v i d e d  i n  A . R . S .  §  2 3 - 7 3 3 ( D ) .  

2 .  W h e n  t h e  D e p a r t m e n t  d e t e r mi n e s  a n  i n d i v i d u a l  
o r  e mp l o y i n g  u n i t  i s  e q u a l l y  l i a b l e  f o r  t h e  
u n p a i d  c o n t r i b u t i o n s ,  i n t e r e s t  a n d  p e n a l t i e s  o f  
ano the r  a s  p rov ided  i n  A .R .S .  §  23 -733 (D) ,  t he  
d e t e r mi n a t i o n  s ha l l  b e  su b j e c t  t o  t h e  s ame  
p rov i s i ons  a s  de t e rmina t i ons  ma de  i n  
a c c o r d a nc e  w i t h  A .R . S .  §  2 3 - 7 2 4 .  …   

*           *           *  
4 .  Wa i v e r  o f  t h e  s u c c e s s o r ' s  l i a b i l i t y  fo r  t h e  

p r e d e c e s s o r ' s  d e b t  a s  p r o v i d e d  i n  A . R . S .  §  2 3 -
7 3 3 ( D )  s h a l l  n o t  b e  g r a n t e d  w h e n  a n y  
owne r sh ip  i n t e r e s t  o f  t h e  p r e d e c e s s o r ' s  b u s i n e s s  
i s  f ound  p r e sen t  i n  t he  owne r sh ip  o f  t he  
s u c c e s s o r  o r  w h e n  t h e r e  i s  a  r e a s ona b l e  b a s i s  
f o r  t h e  suc c e s s o r  t o  b e l i e ve  t h a t  t he r e  ma y  b e  
a mo u n t s  d u e  o r  a c c r u e d  a n d  u n p a i d  b y  t he  
p r e d e c e s s o r  e mp l o y e r .  

*           *           *  
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T h e  r e c o r d  r e v e a l s  t h a t  a  c o p y  o f  t he  DETERMINAT ION AND DEMAND 
FOR PAYMENT OF  PREDECESSOR DEBT w a s  s e n t  b y  ma i l  o n  J u l y  1 8 ,  2 0 0 7 ,  t o  
t h e  E mp l o y e r ' s  l a s t  k n o w n  a d d r e s s  o f  r e c o r d .    

 
T h e  E mp l o y e r ’ s  r e q u e s t  f o r  r e c o n s i de r a t i on  o f  t he  DETERMINATION AND  

DEMAND FOR P AYMENT  OF  PRE DECES S OR DE B T was  f i l ed  on  Oc tobe r  6 ,  
2 0 0 8 ,  w h i c h  i s  mo r e  t h a n  1 5  d a y s  f r o m the  da t e  o f  t he  De t e rmina t i on .   The  
E mp l o y e r ’ s  r e q u e s t  f o r  r e c o n s i d e r a t i o n ,  t he r e fo r e ,  was  no t  f i l ed  w i th in  t he  
s t a t u t o r y  t i me .  
 

A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 4 0 4  p r o v i d e s  i n  p e r t i n e n t  
pa r t :  

A .  E x c e p t  a s  o t h e r w i s e  p rov ided  by  s t a tu t e  o r  by  
Depa r tme n t  r egu l a t i on ,  any  paymen t ,  appea l ,  app l i -
c a t i o n ,  r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  r e p o r t ,  
o r  o t h e r  i n fo r ma t i o n  o r  d oc u me n t  s u b mi t t e d  t o  t h e  
D e p a r t me n t  s h a l l  b e  c o ns i d e r e d  r e c e i v e d  b y  a n d  
f i l e d  w i t h  t h e  D e p a r t me n t :  

1 .  I f  t r a n smi t t e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e  o r  i t s  s uc c e s s o r ,  o n  t h e  d a t e  i t  i s  
ma i l e d  a s  s h o w n  b y  t h e  p o s t ma r k ,  o r  i n  t h e  a b -
s e n c e  o f  a  p o s t ma r k  t h e  p os t a g e  me t e r  ma r k ,  
o f  t h e  e nv e l o p e  i n  w h i c h  i t  i s  r e c e i v e d ;  o r  i f  
n o t  p o s t ma r k e d  o r  p o s t a g e  me t e r  m a r k e d  o r  i f  
t h e  ma r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  o n  
t h e  d o c u me n t  a s  t h e  d a t e  o f  c o mpl e t i o n .  

2 .  I f  t r a n s mi t t e d  b y  a n y  me a ns  o the r  t han  t he  
U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  suc c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e c e i v e d  b y  t h e  D e p a r t me n t .  

*           *           *  
B .  T h e  s u b m i s s i o n  o f  a n y  p a y me n t ,  a p p e a l ,  a p p l i c a t i o n ,  

r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  r e p o r t ,  o r  o t h e r  
i n fo r ma t i o n  o r  d oc u me n t  n o t  w i t h i n  t h e  s p ec i f i e d  
s t a t u t o r y  o r  r e g u l a t o r y  p e r i od  sha l l  be  cons ide r ed  
t i me l y  i f  i t  i s  e s t a b l i s he d  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r t me n t  t h a t  t h e  d e l a y  i n  s u b mi s s i o n  w a s  d u e  t o :  
D e p a r t me n t  e r r o r  o r  mi s i n f o r ma t i o n ,  d e l a y  o r  o t h e r  
a c t i o n  o f  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  
s u c c e s s o r ,  o r  w h e n  t h e  d e l a y  i n  s u b mi s s i o n  w a s  b e -
c a u s e  t h e  i n d i v i d u a l  c h a n g e d  h i s  ma i l i n g  a d d r e s s  a t  
a  t i me  w h e n  t h e r e  w o u l d  h a v e  b e e n  n o  r e a s o n  f o r  
h i m t o  n o t i f y  t h e  De p a r t me n t  o f  t h e  a d d r e s s  c h a n g e .  

1 .  F o r  s u b m i s s i o n  t ha t  i s  n o t  w i t h i n  t he  s t a t u t o r y  
o r  r e g u l a t o r y  p e r i o d  t o  b e  c o n s i d e r e d  t i me l y ,  
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t h e  i n t e r e s t e d  p a r t y  mus t  s u b mi t  a  w r i t t e n  e x -
p l a n a t i o n  s e t t i n g  f o r t h  t h e  c i r c u ms t a n c e s  o f  
t h e  d e l a y .  

2 .  T h e  D i r e c t o r  s h a l l  d e s igna t e  pe r sonne l  who  
a r e  t o  de c i d e  w he t h e r  a n  e x t e n s i on  o f  t i m e  
s h a l l  be  g r a n t e d .  

3 .  N o  s u b m i s s i o n  s ha l l  be  c on s i d e r e d  t i me l y  i f  
t h e  d e l a y  i n  f i l i ng  w a s  u n r e a s o n a b le ,  a s  d e -
t e r mi n e d  b y  t h e  D e p a r t me n t  a f t e r  co n s i d e r i ng  
t h e  c i r c ums t a n c e s  i n  t h e  c a se .  

*           *           *  
C .  Any  no t i c e ,  r epo r t  f o rm,  d e t e r mi n a t i o n ,  d e c i s i o n ,  

a s s e s s me n t ,  o r  o t h e r  d o c u me n t  ma i l e d  b y  t h e  
D e p a r t me n t  s h a l l  b e  c o ns i d e r e d  a s  h a v i ng  b e e n  
s e r v e d  on  t h e  a d dr e s s e e  o n  t h e  d a t e  i t  i s  ma i l e d  t o  
t h e  a d d r e s s e e ’ s  l a s t  k n o w n  a d d r e s s  i f  no t  s e rve d  i n  
p e r s o n .  . . .  [ E mp h a s i s  a d d e d ] .  

 
I n  t h e  p e t i t i o n ,  t h e  E mp l o y e r  h a s  o f f e r ed  n o  f u r t h e r  e x p l a n a t i o n  fo r  f i l i n g  a  

l a t e  r e q ue s t  fo r  r e c o n s i d e ra t i o n .   The  Empl oye r  t e s t i f i ed  t ha t  t he  de l ay  was  
a t t r i b u t a b l e  t o  h i s  e x p e c t a t i o n  t h a t  t h e  p r e v i o u s  o w n e r  w o u l d  p a y  t h e  d e b t ,  a f t e r  
he  ca l l ed  t he  p r ev ious  owne r  when  he  r e c e i v e d  t h e  d e ma n d  f o r  p a y me n t  o f  t h e  
p r e d e c e s s o r  d e b t  d u r i n g  J u l y  2 0 0 7 .   T h e  E mp lo y e r  t e s t i f i e d  t h a t  h e  w r o t e  a  l e t t e r  
t o  t he  Depa r tme n t  a f t e r  a  co l l e c to r  c a l l ed  h im abou t  t he  deb t ,  wh ich  r ema ine d  
unpa id  a s  o f  Oc tobe r  3 ,  2008 .   The  Employe r  a cknowledged  t ha t  h i s  e a r l i e s t  
a p p e a l  t o  t h e  D e p a r t me n t  w a s  d a t e d  O c t o b e r  6 ,  2 0 0 8  ( B d .  E x h .  4 ) .   

 
W e  c o n c l u d e  t h e  E mp l o y e r ’ s  e x p e c t a t i on  t ha t  t he  p r ev ious  owne r  wou ld  

p a y  t h e  p r e d e c e s s o r  d e b t  i s  n o t  a  r e a s o n  r e c o g n i z e d  b y  l a w  t o  a d j u s t  t h e  
p r edeces so r  deb t  amoun t ,  o r  t o  e x t e n d  t h e  t i me  a l l o w e d  t o  f i l e  a  r e q u e s t  f o r  
r e cons ide r a t i on .  

 
T h e  E mp l o y e r  h a s  o f f e r e d  n o  a d e q u a t e  ex p l a n a t i o n  f o r  f i l i n g  a  l a t e  r e q u e s t  

f o r  r e c on s i d e r a t i o n .   T h e  ma i l i ng  o f  t h e  D e t e r mi n a t i o n  t o  t he  E mp l o y e r  
c o m m e n c e d  t h e  t i me  p e r i o d  t o  a p p e a l .   

 
T h e  E mp l o y e r  h a s  n o t  a l l e g e d  a n d  e s t ab l i s h e d  a n y  f a c t  w h i c h ,  i f  a c c e p t e d  

a s  t r ue ,  wou ld  i nvoke  t he  p rov i s i ons  o f  Ar i zona  Admi n i s t r a t i ve  Code ,  Sec t i on  
R 6 - 3 - 1 4 0 4 ( B )  a n d  w o u l d  p e r mi t  f i n d i n g  t h a t  t he  r eques t  f o r  r e cons ide r a t i on  was  
t i me l y  f i l e d .   A c c o r d i n g l y ,   

 
T H E  A P P E A L S  B O A R D  AFFIRMS t h e  D e p a r t me n t ’ s  R e c o n s i de r e d  

D e t e r mi n a t i o n  d a t e d  O c t ob e r  3 1 ,  2 0 0 8 ,  r e g a r d i n g  t h e  l a t e  f i l i n g  o f  t h e  
E mp l o y e r ’ s  r e q u e s t  f o r  r e c o n s i d e r a t i on  o f  t he  DETERM I NATION AND DE MAND 
FOR PAYMENT OF  PREDECESSOR DEBT.  
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The  DETERMINATION AND DEMAND F OR P A YMENT  OF  
PREDECESSOR DEBT da t ed  Ju ly  18 ,  2007 ,  r ema ins  i n  f u l l  f o r ce  and  e f f ec t .  
 
 

DATE D:  
 

APPEAL S BOARD 
 
 
  
HUGO M .  FRANC O,  Cha i rman  
 
 
  
WI LLIAM G.  DADE,  Me mber  
 
 
  
MARILYN J .  WHI TE,  Member  
 

_____________________________________________________________________________________ 
 
PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  
_____________________________________________________________________________________ 
 

RIGHT TO FURTHER REVIEW  BY THE APPE AL S BOARD 
 

P u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) ,  t h e  f i n a l  d a t e  fo r  f i l i n g  a  r e q u e s t  fo r  
 
r e v i e w  i s  ____________________________. 
 

INSTRUCTIONS FOR FIL I NG A REQUEST  FOR  
REVIEW  OF THE BOARD' S  DECI S I ON  

 
1 .  A  r eques t  f o r  r ev i ew  mus t  b e  f i l e d  i n  w r i t i n g  w i t h i n  30  ca l enda r  days  f rom 

t h e  ma i l i n g  d a t e  o f  t h e  A p p e a l s  B o a r d ' s  d e c i s i o n .   T h e  r e q u e s t  fo r  r e v i e w 
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A p p e a l s  B o a r d  N o .  T - 1 0 9 2 9 1 4 - 0 0 1 - B  -  P a g e  1 0  

i s  c o n s i de r e d  f i l ed  o n  t h e  d a t e  i t  i s  ma i l e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e ,  a s  s h o w n  b y  t h e  p o s t ma r k ,  t o  a n y  p u b l i c  e mp l o y me n t  o f f i c e  i n  t h e  
U n i t e d  S t a t e s  o r  C a n a d a ,  o r  t o  t he  Appea l s  Boa rd ,  1140  E .  W a s h i n g t o n ,  
B o x  1 4 ,  [ S u i t e  1 0 4] ,  P h o e n i x ,  A r i z o n a  8 5 0 3 4 .   A  w r i t t e n  r e q u e s t  f o r  r e v i e w  
ma y  a l s o  b e  f i l e d  i n  p e r s on  a t  t h e  a b o v e  l oc a t i o ns  o r  t r a n s mi t t e d  b y  a  
me a n s  o t h e r  t h a n  t h e  U n i t ed  S t a t e s  P o s t a l  S e r v i c e .   I f  i t  i s  f i l ed  i n  p e r s o n  
o r  t r a n s m i t t e d  b y  a  me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i ce ,  i t  
w i l l  b e  co n s i d e r ed  f i l e d  o n  t h e  d a t e  i t  i s  r e c e i v e d .   

2 .  P a r t i e s  m a y  b e  r e p r e s e n t e d  i n  t h e  f o l l o w i n g  ma n n e r :  

A n  i n d i v i d u a l  p a r t y  ( e i t h e r  c l a i ma n t  o r  o p p o s i n g  p a r t y )  ma y  r e p r e s e n t  
h i ms e l f  o r  b e  r e p r e s e n t e d  by  a  d u l y  a u tho r i zed  agen t  who  i s  n o t  c h a r g i n g  a  
f e e  f o r  t h e  r e p r e se n t a t i o n ;  a n  e mp l o y e r ,  i n c l u d i n g  a  c o r p o r a t e  e mp l o y e r ,  
ma y  r e p r e s e n t  i t s e l f  t h r o u g h  a n  o f f i c e r  o r  e m p l o y e e ;  o r  a  d u l y  a u t h o r i z e d  
a g e n t  w h o  i s  c h a r g i n g  a  f e e  ma y  r e p r e se n t  a n y  p a r t y ,  p r o v i d i n g  t h a t  a n  
a t t o r n e y  a u t h o r i z ed  t o  p r a c t i ce  l aw  i n  t h e  S t a t e  o f  A r i z o n a  s h a l l  b e  
r e spons ib l e  f o r  and  supe rv i s e  such  agen t .  

3 .  T h e  r e q u e s t  f o r  r e v i e w  m u s t  b e  s ig n e d  b y  t h e  p r o p e r  p a r t y  a n d  mu s t  b e  
a c c o mpa n i e d  b y  a  me m o r a n d u m s t a t i n g  t he  r ea sons  why  t he  appea l s  boa rd ' s  
d e c i s i o n  i s  i n  e r r o r  a n d  c o n t a i n i n g  app rop r i a t e  c i t a t i ons  o f  t he  r eco rd ,  
r u l e s  and  o the r  au tho r i t y .   Upon  mo t ion ,  and  fo r  good  cause ,  t he  Appea l s  
B o a r d  m a y  e x t e nd  t h e  t i me  f o r  f i l i n g  a  r e q u e s t  f o r  r e v i e w .   T h e  t i m e l y  
f i l i n g  o f  s u c h  r e q u e s t  f o r  r e v i e w  i s  a  p r e r e q u i s i t e  t o  a n y  f u r t h e r  a p p e a l .   I f  
y o u  h a v e  a n y  q u e s t i o n s  a bo u t  f i l i n g  a  w r i t t e n  r e q u e s t  f o r  r e v i e w ,  c a l l  t h e  
A p p e a l s  B o a r d  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  

_____________________________________________________________________________________ 

A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  o n  
t o :  
 
( x )  E r :  XXX  Acc t .  No :  XXX-00 0  
 
( x )  ROBE RT J  DUNN I I I  

ASSISTANT ATT ORNE Y GENE RAL CFP/CLA 
1275  W WASHINGTON –  S ITE  CODE 040A 
PHOENIX,  AZ   85007 -2926  

 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 
         F o r  T h e  A p p e a l s  B o a r d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
A p p e a l s  B o a r d  N o .  T - 1 1 1 0 3 8 3 - 0 0 1 - B  

_____________________________________________________________________________________ 
I n  t h e  Ma t t e r  o f :  
 
XXX STATE OF  ARIZONA E  S  A  TAX UNIT  

℅  ROBE RT DUNN I I I  
ASST  ATTORNEY GENERAL CFP/ CLA 
1275  W WASHINGTON ST ,  SC  040A 
PHOENIX,  AZ   85007 -2976    

 
E mp l o y e r   

_____________________________________________________________________________________ 
IMPORTANTE- - -DECISIÓN DE LA JUNTA DE APELACIONES 

 
E s t a  e s  l a  d e c i s i ón  d e  l a  J u n t a  d e  A p e la c i o n e s  s o b r e  s u s  b e n e f i c i o s  d e  s e g u r o  d e  
d e s e mp l e o .   E s t e  a v i s o  c o n t i e n e  i n f o r ma c i ó n  i mp o r t a n t e  s o b r e  s u  d e r e c h o  d e  
r e c i b i r  b e n e f i c i o s  d e  s e g u r o  d e  d e s e m p l eo .   S i  u s t e d  n o  e s t á  d e  a c u e r d o  c o n  l a  
d e c i s i ó n ,  s ó l o  t i e n e  3 0  d í a s  p a r a  a p e l a r  d e s d e  l a  f e c h a  d e  l a  d e c i s i ó n .   N o s  p u e d e  
l l a ma r  a l  ( 6 0 2 )  3 4 0 - 8 4 4 7  y  l e  t r a d u c i r emos  e s t e  av i so  a l  e spaño l .  
 

D E C I S I O N 
AFFIRM ED  

 

THE EM PLOYER  p e t i t i o ne d  fo r  a  h e a r i n g  f r o m t h e  D e p a r t m e n t ’ s  l e t t e r  
i s s u e d  o n  A p r i l  1 ,  2 0 0 9 ,  w h i c h  h e l d  t h a t  “ …  t h e  B e n e f i t  C h a r g e  N o t i c e  d a t e d  0 1 -
1 6 - 2 0 0 9  m u s t  b e  h e l d  t o  b e  f i n a l ”  b e c a us e  t h e  E m p l o y e r ’ s  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  w as  f i l e d  l a t e .   T h e  D e t e r mi n a t i o n  a l so  h e l d  t ha t  t h e  E mp l o y e r ’ s  
r e s p o n s e  t o  t h e  B e n e f i t  C h a r g e  N o t i c e  c a n n o t  b e  a c c e p t e d  a s  a  t i me l y  p r o t e s t .   
T h e  D e t e r mi n a t i o n  h e l d :  

O n  1 0 - 0 7 - 2 0 0 8  t h e  N o t i c e  t o  E m p l o y e r ,  U B - 1 1 0  w a s  
ma i l e d  t o  t h e  a d d r e s s  o f  r e c o r d  f o r  y o u r  f i r m .   A  p r o t e s t  
t o  p a y me n t  o f  b e n e f i t s  w a s  n o t  f i l e d  t i me l y ,  t h e r e f o r e ,  
you r  r e sponse  t o  t he  Bene f i t  Cha rge  No t i ce ,  UC-602 ,  
c a n n o t  b e  a c c e p t e d  a s  a  t i m e l y  p r o t e s t  t o  b e ne f i t s  p a i d  t o  
t h i s  c l a i ma n t .  …  

Y o u r  a p p l i c a t i o n  w a s  p o s t ma r k e d / t e l e f a x e d  0 3 - 0 9 - 2 0 0 9 ,  
5 2  d a y s  a f t e r  t h e  d a t e  o f  t h e  n o t i c e .   S i n c e  y o u r  
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a p p l i ca t i o n  w a s  n o t  f i l e d  w i t h in  f i f t e en  (15 )  days  and  
b e c a u s e  y o u  h a v e  n o t  e s t a b l i s h e d  a  g o o d  a nd  s u f f i c i e n t  
r e a s o n  f o r  t h e  d e l a y  i n  s u b mi t t i n g  t h e  a p p l i c a t i o n ,  t h e  
B e n e f i t  C h a r g e  N o t i c e  d a t e d  0 1 - 1 6 - 2 0 0 9  mu s t  b e  h e l d  t o  
be  f i na l .  …  

T h e  E mp l o y e r ’ s  p e t i t i o n  w a s  t i me l y  f i l e d .   T h e  A p p e a l s  B o a r d  h a s  
j u r i s d i c t i o n  t o  c o n s i d e r  t he  t i me l i n e s s  i s s u e  i n  t h i s  ma t t e r  p u r sua n t  t o  A . R . S .  §  
2 3 - 7 2 4 ( B ) .  

 
THE AP PEALS BOARD schedu l ed  an  i n - p e r s o n  h e a r i n g ,  w h i c h  w a s  

convened  on  May  8 ,  2009 ,  be fo re  ROBE RT  T .  NALL,  a n  A d mi n i s t r a t i v e  L a w  
J u d g e .   A t  t h a t  t i me ,  a l l  p a r t i e s  w e r e  g i v e n  a n  o p p o r t u n i t y  t o  p r e s e n t  e v i d e n c e  o n  
t h e  fo l l ow i n g  i s s ue s :  
 

1 .  W h e t h e r  t h e  E mp l o y e r  f i l e d  a  t i me l y  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  b y  t h e  D e p a r t me n t .  

2 .  W h e t h e r  t h e  N o t i c e  o f  B e n e f i t  C h a r g e s ,  U C - 6 0 2 ,  b e c a me  
f i n a l  d u r i n g  t h e  i n t e r i m p e r i o d  b e f o r e  t h e  E mp l o y e r  f i l e d  
an  app l i c a t i on  fo r  r ede t e rmi n a t i o n .   A l s o ,  w h e t h e r  t h e  
d o c u me n t s  f i l e d  b y  t h e  Emp l o y e r  c a n  b e  c o n s i d e r e d  a  
t i me l y  p r o t e s t  t o  be n e f i t s  p a i d  t o  t h i s  c l a i ma n t .  

See :  A . R . S .  § §  2 3 - 7 3 2 ( B )  a n d  2 3 - 7 2 7 ( D ) ,  a n d  A r i z o n a  
A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 4 0 4 .    

 
O n  t h e  s c h e d u l e d  d a t e  o f  t h e  h e a r in g ,  o n e  E mp l o y e r  w i t ne s s  appea red  by  

t e l e p h o n e  t o  t e s t i f y .   C o u n s e l  f o r  t h e  D e p a r t me n t  a n d  a  w i t n e s s  f o r  t h e  
D e p a r t me n t  a p p e a r e d .   E x h i b i t s  1  t h r o u g h  8 F  w e r e  a d m i t t e d  i n to  ev idence .   We  
h a v e  c a r e f u l l y  r e v i e w e d  t h e  r e c o r d .   

 
THE APP EALS B OAR D FI NDS the  f ac t s  pe r t i n e n t  t o  t h e  i s s ue  b e fo r e  u s  

a n d  n e c e s s a r y  t o  ou r  d e c i s io n  a r e :   
 
1 .  O n  J a n u a r y  1 6 ,  2 0 0 9 ,  t h e  D e p a r t me n t  ma i l e d  a  B e n e f i t  C h a r g e  

N o t i c e  t o  t h e  E m p l o y e r ’ s  a d d r e s s  o f  r e co rd  (Bd .  Exh .  1 ) .    

2 .  T h e  E mp l o y e r ’ s  a p p l i c a t i o n  f o r  r ed e t e r mi n a t i o n  f r o m t h e  B e n e f i t  
C h a r g e  N o t i c e  w a s  f i l e d  b y  ma i l  p o s t ma r k e d  o n  M a r c h  9 ,  2 0 0 9 .   
T h e  E mp l o y e r ’ s  a p p l i c a t i o n  l e t t e r  w a s  d a t e d  M a r c h  8 ,  2 0 0 9 .   T h e  
E mp l o y e r  i n c l u d e d  n o  r e a s o n  f o r  f i l i n g  a  l a t e  a p p l i ca t i o n  ( B d .  
E x h s .  3 ,  4 ) .  

3 .  O n  A p r i l  1 ,  2 0 0 9 ,  t h e  D e p a r t me n t  i s s u e d  i t s  d e c i s i o n  o n  t h e  
t i me l i n e s s  o f  t h e  E mp l o y e r ’ s  “ l e t t e r  a b o u t  c h a r g es  t o  y o ur  
a c c o u n t  fo r  b e n e f i t s  p a i d” .   T h e  D e p a r t me n t  h e l d  t ha t ,  b e c a u s e  
t h e  E mp l o y e r  d i d  n o t  f i l e  i t s  a p p l i ca t i o n  w i t h i n  1 5  day s  “ …  a nd  
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b e c a u s e  y o u  h a v e  n o t  e s t a b l i s h e d  a  g o o d  a n d  s u f f i c i e n t  r e a s on  
f o r  t h e  d e l a y  i n  sub mi t t i n g  t h e  a p p l i c a t i o n ,  t h e  B e n e f i t  C h a r g e  
N o t i c e  d a t e d  0 1 - 1 6 - 2 0 0 9  mu s t  b e  h e l d  t o  b e  f i n a l . ”  ( B d .  E x h .  5 ) .   

4 .  T h e  D e p a r t me n t  a l s o  c o n c l u d e d  t h a t  a  p r o t e s t  t o  p a y me n t  o f  
b e n e f i t s  w a s  n o t  r e t u rne d  t i me l y  fo l l ow i n g  t h e  N o t i c e  t o  
E mp l o y e r ,  U B - 1 1 0 ,  t h a t  w a s  ma i l e d  o n  O c t o b e r  7 ,  2 0 0 8 ,  t o  t h e  
E mp l o y e r ’ s  a d d r e s s  o f  r e c o r d  ( B d .  E x h .  5 ) .  

5 .  O n  A p r i l  4 ,  2 0 0 9 ,  t h e  E mp l o y e r  r e q u e s t ed  a  r ev i ew .   I n  i t s  l e t t e r ,  
t h e  E mp l o y e r  c o n t e n d e d  t h e  U B -1 1 0  n o t i c e  wa s  n e v e r  r e c e i v e d .   
T h e  E mp l o y e r ’ s  l e t t e r  d i s c u s s e s  t he  p rocedu ra l  h i s t o ry  o f  a  
c o mp l e t e l y  d i f f e r e n t  c a s e  i n v o l v i n g  a  d i f f e r e n t  f o r me r  e m p l o y e e .   
T h e  E mp l o y e r ’ s  l e t t e r  d o e s  n o t  me n t i o n  t h e  l a t e  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  o f  t h e  B e n e f i t  C h a r g e  N o t i c e .  ( B d .  E x h s .  6 ,  7 ) .    

6 .  T h e  ma i l i n g  a d d r e s s  u s e d  b y  t he  D e p a r t me n t  w a s  c o r r e c t .    

 

A r i z o n a  R e v i s e d  S t a t u t e s  §  2 3 - 7 3 2 ( B ) ,  p r o v i d e s  i n  p e r t i n e n t  p a r t :  
 

B .  T h e  d e p a r t me n t  m a y  g i v e  q u a r t e r l y  n o t i f i c a t i o n  t o  
e mp l o y e r s  o f  b e n e f i t s  p a i d  a n d  c h a r g e a b l e  t o  t h e i r  
a c c o u n t s  o r  o f  t h e  s t a t u s  o f  s u c h  a c c ou n t s ,  a n d  s u c h  
no t i f i c a t i on ,  i n  t he  absence  o f  a n  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  f i l e d  w i t h i n  f i f t e e n  d a y s  a f t e r  
ma i l i n g ,  s h a l l  b e c o me  c o n c l u s i v e  a n d  b i n d i n g  u p o n  
t h e  e mp l o y e r  f o r  a l l  p u r p o s e s .   A  r e d e t e r mi n a t i o n  o r  
den i a l  o f  an  app l i c a t i on  by  t he  depa r tme n t  sha l l  
b e c o me  f i n a l  u n l e s s  w i t h i n  f i f t e e n  d a y s  a f t e r  
ma i l i n g  o r  d e l i v e r y  t h e r e o f  a n  a p p e a l  i s  f i l e d  w i t h  
t h e  a p p e a l s  b o a r d .   T h e  r ed e t e r mi n a t i o n s  ma y  b e  
i n t r o d u c e d  i n  a n y  s u b s e q u e n t  a d mi n i s t r a t i v e  o r  
j u d i c i a l  p r o c e e d i ng s  i n v o l v i n g  t h e  de t e r mi n a t i o n  o f  
t h e  r a t e  o f  c o n t r i b u t i o n s  o f  any  emp loye r  fo r  any  
c a l e n d a r  y e a r  …  [ E mp h a s i s  a d d e d ] .    

 
A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 5 0 6 ( B ) ,  p r o v i d e s  i n  p e r t i n e n t  

pa r t :  
 
B .  Pe t i t i on  fo r  hea r i ng  o r  r ev i ew  

1 .  A n y  i n t e r e s t e d  p a r t y  t o  a  r e cons ide r ed  
d e t e r mi n a t i o n  o r  a  d e n i a l  o f  a p p l i c a t i o n  f o r  
r e cons ide r ed  de t e rmina t i on  o r  a  pe t i t i on  fo r  
r e a s se s sme n t  ma y  pe t i t i on  t he  Appea l s  Boa rd  
fo r  r e v i ew .   T h e  p e t i t i o n  s h a l l  b e  i n  w r i t i ng  
and  sha l l  be  s i gned  by  t he  appe l l an t  o r  t he  
a u t h o r i z ed  a g e n t .   T h e  p e t i t i o n  s h a l l  b e  f i l e d  

Appea l s  Boa rd  No .  T -1110383 -001 -B  -  Page  3  



w i t h i n  15  c a l e n da r  d a y s  a f t e r  t he  ma i l i n g  o f  
t h e  r e c on s i d e r e d  d e t e r mi n a t i o n  o r  d e n i a l  
t he r eo f  i nvo lv ing  one  o f  t he  fo l l owing  i s sue s :  

a .  B e n e f i t s  p a i d  an d  c h a r ge a b l e  t o  t h e  
accoun t  (A .R .S .  §  23 -732 ) ;  

b .  T h e  r a t e  o f  c o n t r i b u t i o n s  ( A . R . S .  §  2 3 -
7 3 2 ) ;  …   

*           *           *  
 

The  r eco rd  r evea l s  t ha t  a  copy  o f  t he  Bene f i t  Cha rge  No t i ce  was  s en t  by  
ma i l  o n  J a n u a r y  1 6 ,  2 0 0 9 ,  t o  t h e  E m p l o y e r ' s  l a s t  k n o w n  a d d r e s s  o f  r e c o r d .   T h e  
E mp l o y e r ’ s  w i t n e s s  c o n f i r m e d  t h a t  t h e  ma i l i ng  a d d r e s s  u s e d  b y  t h e  D e p a r t me n t  
w a s  c o r r e c t .   T h e  E mp l o y e r ’ s  w i t n e s s  d i d  n o t  t e s t i f y  t o  a n y  r e a s o n  f o r  f i l i n g  a  
l a t e  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n .   T h e  N o t i c e  t o  E mp l o y e r ,  U B - 1 1 0 ,  w a s  
ma i l e d  o n  O c t o b e r  2 7 ,  2 0 0 8 ,  t o  t h e  Emp l o y e r ’ s  a d d r e s s  o f  r e c o r d .    

 
T h e  E mp l o y e r ’ s  ap p l i c a t i on  f o r  r e d e t e r mi n a t i o n  o f  t h e  B e n e f i t  C h a r g e  

N o t i c e  w a s  f i l e d  o n  M a r c h  9 ,  2 0 0 9 ,  w h i c h  i s  m o r e  t h a n  1 5  d a y s  f r o m t h e  d a t e  o f  
t h e  B e n e f i t  C h a r g e  N o t i c e .   T h e  E mp l o y e r ’ s  a pp l i c a t i o n ,  t h e r e fo re ,  w a s  n o t  f i l e d  
w i t h i n  t he  s t a t u t o ry  t i me .  
 

A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 4 0 4  p r o v i d e s  i n  p a r t :  

*           *           *  
B .  T h e  s u b m i s s i o n  o f  a n y  p a y me n t ,  a p p e a l ,  a p p l i c a t i o n ,  

r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  r e p o r t ,  o r  o t h e r  
i n fo r ma t i o n  o r  d oc u me n t  n o t  w i t h i n  t h e  s p ec i f i e d  
s t a t u t o r y  o r  r e g u l a t o r y  p e r i od  sha l l  be  cons ide r ed  
t i me l y  i f  i t  i s  e s t a b l i s he d  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r t me n t  t h a t  t h e  d e l a y  i n  s u b mi s s i o n  w a s  d u e  t o :  
D e p a r t me n t  e r r o r  o r  mi s i n f o r ma t i o n ,  d e l a y  o r  o t h e r  
a c t i o n  o f  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  
s u c c e s s o r ,  o r  w h e n  t h e  d e l a y  i n  s u b mi s s i o n  w a s  b e -
c a u s e  t h e  i n d i v i d u a l  c h a n g e d  h i s  ma i l i n g  a d d r e s s  a t  
a  t i me  w h e n  t h e r e  w o u l d  h a v e  b e e n  n o  r e a s o n  f o r  
h i m t o  n o t i f y  t h e  De p a r t me n t  o f  t h e  a d d r e s s  c h a n g e .  

1 .  F o r  s u b m i s s i o n  t ha t  i s  n o t  w i t h i n  t he  s t a t u t o r y  
o r  r e g u l a t o r y  p e r i o d  t o  b e  c o n s i d e r e d  t i me l y ,  
t h e  i n t e r e s t e d  p a r t y  mus t  s u b mi t  a  w r i t t e n  e x -
p l a n a t i o n  s e t t i n g  f o r t h  t h e  c i r c u ms t a n c e s  o f  
t h e  d e l a y .  

2 .  T h e  D i r e c t o r  s h a l l  d e s igna t e  pe r sonne l  who  
a r e  t o  de c i d e  w he t h e r  a n  e x t e n s i on  o f  t i m e  
s h a l l  be  g r a n t e d .  
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3 .  N o  s u b m i s s i o n  s ha l l  be  c on s i d e r e d  t i me l y  i f  
t h e  d e l a y  i n  f i l i ng  w a s  u n r e a s o n a b le ,  a s  d e -
t e r mi n e d  b y  t h e  D e p a r t me n t  a f t e r  co n s i d e r i ng  
t h e  c i r c ums t a n c e s  i n  t h e  c a se .  

*           *           *  
C .  Any  no t i c e ,  r epo r t  f o rm,  d e t e r mi n a t i o n ,  d e c i s i o n ,  

a s s e s s me n t ,  o r  o t h e r  d o c u me n t  ma i l e d  b y  t h e  
D e p a r t me n t  s h a l l  b e  c o ns i d e r e d  a s  h a v i ng  b e e n  
s e r v e d  on  t h e  a d dr e s s e e  o n  t h e  d a t e  i t  i s  ma i l e d  t o  
t h e  a d d r e s s e e ’ s  l a s t  k n o w n  a d d r e s s  i f  no t  s e rve d  i n  
p e r s o n .  . . .  [ E mp h a s i s  a d d e d ] .  

 
I n  t h e  p e t i t i o n ,  i n  t e s t i mo n y ,  a n d  i n  i t s  p r i o r  f i l i n g s ,  t h e  E mp l o y e r  h a s  

o f f e r e d  n o  r e a s o n  f o r  f i l i n g  a  l a t e  a p p l i ca t i o n  f o r  r e d e t e r mi na t i o n .   I n s t e a d ,  t h e  
E mp l o y e r  h a s  c o n t e n d e d  t h a t  w o r k  r e ma ins  ava i l ab l e  f o r  t he  fo r mer  emp loyee  
a n d  t h a t  t h e  E m p l o y e r  h a d  n o t  y e t  r e c e i v e d  a  N o t i c e  t o  Emp l o y e r  t h a t  t h e  
C l a i ma n t  h a s  f i l e d  a  c l a i m f o r  U n e mp l o y me n t  I n s u r a n c e  ( U I )  b e n e f i t s .   H o w e v e r ,  
t h e  E mp l o y e r  h a d  r e c e i ve d  t h e  B e n e f i t  C h a r g e  N o t i c e  d a t e d  J a n u a r y  16 ,  2 0 0 9 ,  
a n d  w a s  a w a r e  o f  t h e  $ 1 5 6 . 2 0  c h a r g e  ( B d .  E x h .  1 ) .    

 
T h e  E mp l o y e r  h a s  n o t  a l l e g e d  a n d  e s t ab l i s h e d  a n y  f a c t  w h i c h ,  i f  a c c e p t e d  

a s  t r ue ,  wou ld  i nvoke  t he  p rov i s i ons  o f  Ar i zona  Admi n i s t r a t i ve  Code ,  Sec t i on  
R 6 - 3 - 1 4 0 4 ( B )  a n d  w o u l d  p e r mi t  f i n d i n g  t h e  ap p l i c a t i o n  f o r  r e v i e w t i me l y  f i l e d .   
A c c o r d i n g l y ,   

 
THE AP P EALS B OAR D AFFIRMS t h e  D e p a r t me n t ’ s  d e c i s i o n  d a t e d  A p r i l  

1 ,  2009 ,  r ega rd ing  t he  l a t e  f i l i ng  o f  t h e  E m p l o y e r ’ s  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  o f  t h e  Bene f i t  Cha rge  No t i ce .  
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T h e  B e n e f i t  C h a r g e  N o t i c e  d a t e d  J a n u a r y  1 6 ,  2 0 0 9 ,  r e ma i n s  i n  f u l l  f o r c e  
a n d  e f f e c t .  
 

DATE D:  
 

APPEAL S BOARD 
 
 
  
HUGO M .  FRANC O,  Cha i rman  
 
 
  
WI LLIAM G.  DADE,  Me mber  
 
 
  
MARILYN J .  WHI TE,  Member  
 

_____________________________________________________________________________________ 
 
PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  
_____________________________________________________________________________________ 
 

RIGHT TO FURTHER REVIEW  BY THE APPE AL S BOARD 
 

P u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) ,  t h e  f i n a l  d a t e  fo r  f i l i n g  a  r e q u e s t  fo r  
 
r e v i e w  i s  ____________________________. 
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INSTRUCTIONS FOR FIL I NG A REQUEST  FOR  
REVIEW  OF THE BOARD' S  DECI S I ON  

 
1 .  A  r eques t  f o r  r ev i ew  mus t  b e  f i l e d  i n  w r i t i n g  w i t h i n  30  ca l enda r  days  f rom 

t h e  ma i l i n g  d a t e  o f  t h e  A p p e a l s  B o a r d ' s  d e c i s i o n .   T h e  r e q u e s t  fo r  r e v i e w 
i s  c o n s i de r e d  f i l ed  o n  t h e  d a t e  i t  i s  ma i l e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e ,  a s  s h o w n  b y  t h e  p o s t ma r k ,  t o  a n y  p u b l i c  e mp l o y me n t  o f f i c e  i n  t h e  
U n i t e d  S t a t e s  o r  C a n a d a ,  o r  t o  t he  Appea l s  Boa rd ,  1140  E .  W a s h i n g t o n ,  
B o x  1 4 ,  [ S u i t e  1 0 4] ,  P h o e n i x ,  A r i z o n a  8 5 0 3 4 .   A  w r i t t e n  r e q u e s t  f o r  r e v i e w  
ma y  a l s o  b e  f i l e d  i n  p e r s on  a t  t h e  a b o v e  l oc a t i o ns  o r  t r a n s mi t t e d  b y  a  
me a n s  o t h e r  t h a n  t h e  U n i t ed  S t a t e s  P o s t a l  S e r v i c e .   I f  i t  i s  f i l ed  i n  p e r s o n  
o r  t r a n s m i t t e d  b y  a  me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i ce ,  i t  
w i l l  b e  co n s i d e r ed  f i l e d  o n  t h e  d a t e  i t  i s  r e c e i v e d .   

2 .  P a r t i e s  m a y  b e  r e p r e s e n t e d  i n  t h e  f o l l o w i n g  ma n n e r :  

A n  i n d i v i d u a l  p a r t y  ( e i t h e r  c l a i ma n t  o r  o p p o s i n g  p a r t y )  ma y  r e p r e s e n t  
h i ms e l f  o r  b e  r e p r e s e n t e d  by  a  d u l y  a u tho r i zed  agen t  who  i s  n o t  c h a r g i n g  a  
f e e  f o r  t h e  r e p r e se n t a t i o n ;  a n  e mp l o y e r ,  i n c l u d i n g  a  c o r p o r a t e  e mp l o y e r ,  
ma y  r e p r e s e n t  i t s e l f  t h r o u g h  a n  o f f i c e r  o r  e m p l o y e e ;  o r  a  d u l y  a u t h o r i z e d  
a g e n t  w h o  i s  c h a r g i n g  a  f e e  ma y  r e p r e se n t  a n y  p a r t y ,  p r o v i d i n g  t h a t  a n  
a t t o r n e y  a u t h o r i z ed  t o  p r a c t i ce  l aw  i n  t h e  S t a t e  o f  A r i z o n a  s h a l l  b e  
r e spons ib l e  f o r  and  supe rv i s e  such  agen t .  

3 .  T h e  r e q u e s t  f o r  r e v i e w  m u s t  b e  s ig n e d  b y  t h e  p r o p e r  p a r t y  a n d  mu s t  b e  
a c c o mpa n i e d  b y  a  me m o r a n d u m s t a t i n g  t he  r ea sons  why  t he  appea l s  boa rd ' s  
d e c i s i o n  i s  i n  e r r o r  a n d  c o n t a i n i n g  app rop r i a t e  c i t a t i ons  o f  t he  r eco rd ,  
r u l e s  and  o the r  au tho r i t y .   Upon  mo t ion ,  and  fo r  good  cause ,  t he  Appea l s  
B o a r d  m a y  e x t e nd  t h e  t i me  f o r  f i l i n g  a  r e q u e s t  f o r  r e v i e w .   T h e  t i m e l y  
f i l i n g  o f  s u c h  r e q u e s t  f o r  r e v i e w  i s  a  p r e r e q u i s i t e  t o  a n y  f u r t h e r  a p p e a l .   I f  
y o u  h a v e  a n y  q u e s t i o n s  a bo u t  f i l i n g  a  w r i t t e n  r e q u e s t  f o r  r e v i e w ,  c a l l  t h e  
A p p e a l s  B o a r d  a t  ( 6 0 2 )  2 2 9 - 2 8 0 6 .  

 
_____________________________________________________________________________________ 
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A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  o n  
t o :  
 
 
( x )  E r :  XXX  Acc t .  No :  XXX 
 
  
( x )  ROBE RT J  DUNN I I I  

ASSISTANT ATT ORNE Y GENE RAL CFP/CLA 
1275  W WASHINGTON –  S ITE  CODE 040A 
PHOENIX,  AZ   85007 -2926  

 
 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 
         F o r  T h e  A p p e a l s  B o a r d  
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Arizona Department of 
Economic Security 

 
 

Appeals Board 

 

Appea l s  Boa r d  No .  T - 1111276 - 001 - B  

_____________________________________________________________________________________ 

I n  t he  Mat t e r  o f :  

 

xxx  STATE O F  ARI ZO NA E  S  A  TAX U NI T  

℅  ROBE RT DU N N I I I  

ASST A T TORN EY  GENE R AL CFP/ CLA  

1275  W WAS HI N GTON ST ,  SC  040 A  

PHOE NI X,  AZ  8 5007 - 2976   

 

E mpl oye r  Depa r t men t  

_____________________________________________________________________________________ 

I MPORT ANTE - - - DECI SI Ó N DE L A  JUNTA DE APE L ACI ONE S  

 

Es t a  e s  l a  dec i s i ón  de  l a  Jun t a  de  Ape l ac i ones  sob r e  su s  bene f i c i o s  de  segu r o  de  

de sempl eo .   Es t e  av i so  con t i ene  in fo r ma c i ón  i mpor t an t e  sobr e  su  de recho  de  

r ec i b i r  bene f i c i o s  de  s egu r o  de  de sempl eo .   S i  u s t ed  no  e s t á  de  acue r do  con  l a  

dec i s i ón ,  só l o  t i ene  30  d í a s  pa r a  ape l a r  de sde  l a  f e cha  de  l a  dec i s i ón .   Nos  puede  

l l amar  a l  ( 602 )  347- 6344  y  l e  t r aduc i r emos  e s t e  av i so  a l  e spaño l .  

 

DECI SI O N  

AFFIRM ED  

 

 

THE EM PLO YER  p e t i t i oned  fo r  hea r i ng  f ro m t he  De t e r mi na t i on  l e t t e r  

i s sued  on  J anua r y  8 ,  2009 ,  wh i ch  he ld :   “… t he  Not i ce  o f  Bene f i t  Cha r ge s  da t ed  

10 / 12 / 08 ,  mus t  be  he l d  t o  be  f i na l ” ,  because  t he  Empl oye r ’ s  app l i c a t i on  fo r  

r ede t e r mi na t i on  was  f i l ed  l a t e .   The  De t e r mi na t i on  a l so  he l d  t ha t  t he  Empl oye r ’ s  

r e sponse  t o  t he  No t i ce  o f  Bene f i t  Cha r ge s  c anno t  be  accep t ed  a s  a  t i me l y  p r o t e s t  

t o  payme n t s  pa i d  to  t h i s  c l a i man t .   T he  De t e rmi na t i on  he l d  a s  fo l l ows :  

A  subsequen t  r ev i ew  o f  ou r  r e co r ds  ha s  de t e r mi ned  t ha t  

t he  No t i ce  t o  Empl oye r ,  UB - 110 ,  was  ma i l ed  t o  t he  

add r e s s  o f  r e co r d  fo r  you r  f i r m  on  6 / 10 / 08 .   A  p r o t e s t  t o  

paymen t  o f  bene f i t s  was  no t  r e t u r ned  t i me l y ,  t he re fo r e ,  

you r  r e sponse  t o  t he  No t i ce  o f  Bene f i t  Cha r ge s ,  UC - 602 ,  

c anno t  be  accep ted  a s  a  t i me l y  p r o t e s t  t o  bene f i t s  pa i d  t o  

t h i s  c l a iman t .  …  
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Your  app l i c a t i on  was  pos t ma r ked  1 2 / 15 / 08 ,  66  days  a f t e r  

t he  da t e  o f  t he  No t i ce .   S i nce  your  app l i c a t i on  was  no t  

f i l ed  w i th i n  f i f t e en  ( 15 )  days  and  because  you  have  no t  

e s t ab l i shed  a  good  and  su f f i c i en t  r ea son  fo r  t he  de l ay  i n  

submi t t i ng  t he  app l i c a t i on ,  t he  No t i ce  o f  Bene f i t  Cha rge s  

da t ed  10 /12 / 08  mu s t  be  he l d  t o  be  f i na l .  …  

The  Empl oye r ’ s  l e t t e r  da t ed  J anua r y  19 ,  2009 ,  ha s  been  b r oad l y  cons t r ued  

a s  a  pe t i t i on  fo r  hea r i ng .   I t  was  t i me l y  f i l ed .   The  Appea l s  Boa r d  ha s  

j u r i sd i c t ion  t o  cons i de r  t he  t i me l i ne s s  i s sue  in  t h i s  ma t t e r  pu r suan t  t o  A .R .S .  §  

23 - 724 ( B) .  

 

THE AP PEALS BOA RD schedu l ed  an  i n - pe r son  hea r i ng ,  wh i ch  was  

convened  on  June  19 ,  2009 ,  be fo r e  ROBE R T T .  NA L L,  an  Ad mi n i s t r a t i ve  Law 

Judge .   A t  t ha t  t i me ,  a l l  pa r t i e s  w e re  g i ven  an  oppo r t un i t y  t o  p r e sen t  ev i dence  on  

t he  fo l l owi ng  i s sue s :  

 

1 .  Whe t he r  t he  Empl oye r  f i l ed  a  t i me l y  app l i ca t i on  fo r  

r ede t e r mi na t i on  by  t he  Depar t men t .  

2 .  Whe t he r  t he  No t i ce  o f  Bene f i t  Cha r ges ,  UC - 602 ,  became  

f i na l  du r ing  t he  i n t e r i m pe r i od  be fo r e  t he  E mpl oye r  f i l ed  

an  app l i ca t i on  fo r  r ede t e rmi na t i on .   A l so ,  whe t he r  t he  

documen t s  f i l ed  by  t he  Empl oye r  c an  be  cons i de r ed  a  

t i me l y  p r o t e s t  t o  bene f i t s  pa i d  t o  t h i s  c l a i man t .  

See :  A .R .S .  §§  23 - 732 (B)  and  23 - 727 (D) ,  and  Ar i zona  

Ad mi n i s t r a t i ve  Code ,  Sec t ion  R6 - 3 - 1404 .    

 

On  t he  s chedu l ed  da t e  o f  hea r i ng ,  no  E mpl oye r  w i t ne s s  appea r ed  t o  t e s t i fy .   

Counse l  fo r  t he  Depa r t men t  and  a  w i tne s s  fo r  t he  Depa r tmen t  appea r ed .   Exh i b i t s  

1  t h r ough  6  we r e  ad mi t t ed  i n t o  ev i dence .   We  hav e  ca r e fu l l y  r ev i ewed  t he  

r eco r d .   

 

THE A PP EALS B OAR D FI NDS t he  f ac t s  pe r t i nen t  t o  t he  i s sue  be fo r e  u s  

and  nece ssa r y  t o  ou r  dec i s ion  a r e :   

 

1 .  The  Depa r t men t  ma i l ed  a  Bene f i t  Cha r ge  No t i ce  t o  t he  Em -

p l oye r ’ s  add r e s s  o f  r e co r d  on  Oct obe r  10 ,  2008  ( Bd .  Exh .  2 ) .    

2 .  The  Emp l oye r ’ s  app l i c a t i on  fo r  r ede t e r mi na t i on  o f  t he  Bene f i t  

Cha r ge  No t i ce  was  f i l ed  by  ma i l  pos t mar ked  on  December  15 ,  

2008 .   T he  E mpl oye r ’ s  appea l  l e t t e r  was  da t ed  December  15 ,  

2008 .   The  E mpl oye r  i nc l uded  no  r ea son  fo r  f i l i ng  a  l a t e  appea l  

( Bd .  Exh s .  3A- 3C) .  

3 .  On  J anua r y  8 ,  2009 ,  t he  Depa r t men t  i s sued  i t s  dec i s ion  on  t he  

t i me l i ne s s  o f  t he  E mpl oye r ’ s  “ r e sponse  t o  t he  No t i ce  o f  Bene f i t  
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Cha r ges ,  UC - 602  … ” .   T he  Depa r t men t  he l d  t ha t ,  because  t he  

E mpl oye r  d i d  no t  f i l e  i t s  app l i c a t i on  wi t h in  15  days  “ …  and  

because  you  h ave  no t  e s t ab l i shed  a  good  an d  su f f i c i en t  r e a son  

fo r  t he  de l ay  i n  sub mi t t i ng  t he  app l i c a t i on ,  t he  No t i ce  o f  B ene f i t  

Cha r ge s  da t ed  10 /12 / 08  mu s t  be  he l d  t o  be  f i na l . ”  ( Bd .  Exh .  4 ) .   

4 .  The  Depa r t men t  a l so  conc l uded  tha t  a  p ro t e s t  t o  paymen t  o f  

bene f i t s  was  no t  r e tu rned  t i me l y  fo l l owi ng  t he  No t i ce  t o  

E mpl oye r ,  UB - 110 ,  t ha t  was  ma i l ed  to  t he  Empl oye r ’ s  add r e s s  o f  

r e co r d  on  June  10 ,  2008  ( Bd .  Exh .  4 ) .  

5 .  On  J anua r y  19 ,  2009 ,  t he  E mpl oye r  r eques t ed  r ev i ew .   I n  i t s  

l e t t e r ,  t he  Empl oy e r  con t ended  t he  “ l e t t e r  s en t  on  6 / 10 / 08  had  

no t  been  r ece i ved . ”   The  Empl oye r ’ s  l e t t e r  d i s cus ses  t he  na t u re  

o f  t he  s epa r a t i on  f r o m e mp l oymen t  o f  a  pa r t i cu l a r  c l a iman t .   Th e  

E mpl oye r ’ s  l e t t e r  does  no t  men t i on  t he  l a t e  appea l  f r o m t h e  

Bene f i t  Cha r ge  No t i ce .  ( Bd .  Exh .  5A) .    

6 .  The  NOTI CE OF  TELEPH O NE APPE ALS BO ARD HE ARI NG w as  

no t  r e t u rned  a s  unde l i ve r ed .   Th i s  i mp l i e s  t ha t  t he  ma i l i ng  

add r e s s  used  by  t he  Depa r tmen t  was  co r r ec t  fo r  t he  Empl oye r ,  a s  

i t  ma t ched  t he  Depa r t men t ’ s  l e t t e r  t ha t  was  r ece i ved  by  t he  

E mpl oye r  ( Bd .  Exhs .  5B ,  6 ) .    

 

Ar i zona  Rev i s ed  S t a t u t e s  §  23 - 732 (B) ,  p r ov ide s  i n  pe r t i nen t  pa r t :  

 

B .  The  depa r t men t  may  g i ve  qua r t e r l y  no t i f i c a t i on  t o  

emp l oye r s  o f  bene f i t s  pa i d  and  cha r geab le  t o  t he i r  

a ccoun t s  o r  o f  t he  s t a t u s  o f  such  accoun t s ,  and  such  

no t i f i c a t ion ,  i n  t he  absence  o f  an  app l i ca t ion  fo r  

r ede t e r mi na t i on  f i l ed  w i th i n  f i f t e en  days  a f t e r  

ma i l i ng ,  sha l l  beco me  conc l u s i ve  and  b i nd i ng  upon  

t he  emp l oye r  fo r  a l l  pu r pose s .   A  r ede t e r mi na t i on  o r  

den i a l  o f  an  app l i c a t i on  by  t he  depa r t men t  sha l l  

become  f i na l  un l e s s  w i th i n  f i f t e en  days  a f t e r  

ma i l i ng  o r  de l i ve ry  t he r eo f  an  appea l  i s  f i l ed  w i t h  

t he  appea l s  boa rd .   The  r ede t e rmi na t i on  may  be  

i n t r oduced  i n  any  subsequen t  admi n i s t r a t i ve  o r  

j ud i c i a l  p r oceed i ngs  i nvo l v i ng  t he  de t e r mi na t i on  o f  

t he  r a t e  o f  con t r ibu t i ons  o f  any  emp l oye r  fo r  any  

ca l enda r  yea r  … [E mphas i s  added ] .    

 

Ar i zona  Ad mi n i s t r a t i ve  Code ,  Sec t ion  R6 - 3 - 1506 ( B) ,  p r ov i de s  i n  pe r t i nen t  

pa r t :  

 

B .  Pe t i t i on  fo r  hea r i ng  o r  r ev i ew  

1 .  Any  i n t e r e s t ed  pa r t y  t o  a  r e cons i de r ed  

de t e r mi na t i on  o r  a  den i a l  o f  app l i c a t i on  fo r  
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r econs i de r ed  de t e rmi na t i on  o r  a  pe t i t i on  fo r  

r e a s ses smen t  ma y  pe t i t i on  t he  Ap pea l s  Boa r d  

fo r  r ev i ew .   The  pe t i t i on  sha l l  be  i n  wr i t i ng  

and  sha l l  be  s i gned  by  t he  appe l l an t  o r  t he  

au t ho r i zed  agen t .   The  pe t i t i on  sha l l  be  f i l ed  

w i t h i n  15  ca l enda r  days  a f t e r  t he  ma i l i ng  o f  

t he  r econs i de r ed  de t e r mi na t i on  o r  den i a l  

t he r eo f  i nvo l v i ng  one  o f  t he  fo l l owi ng  i s sue s :  

a .  Bene f i t s  pa i d  and  cha r geab l e  t o  t he  

accoun t  (A .R .S .  §  23 - 732 ) ;  

b .  The  r a t e  o f  con t r ibu t i ons  (A .R .S .  §  23 -

732) ;  …  

*           *           *  

 

The  No t i ce  t o  Empl oye r  t ha t  a  c l a i man t  had  f i l ed  an  i n i t i a l  c l a i m f o r  

Une mpl o y men t  I nsu r ance  bene f i t s ,  UB - 110 ,  was  ma i l ed  t o  t he  Empl oye r ’ s  

add r e s s  o f  r e co r d  on  June  10 ,  200 8 .   The  r eco r d  r evea l s  t ha t  a  copy  o f  t he  

Bene f i t  Cha r ge  No t i ce ,  UC - 602 ,  w as  s en t  by  ma i l  on  Oc t obe r  10 ,  2008 ,  t o  t he  

E mpl oye r ' s  l a s t  known  add r e s s  o f  r e co r d .  

 

The  E mp l oye r ’ s  app l i c a t i on  fo r  r ede t e r mi na t i on  o f  t he  Bene f i t  Cha r ge  

No t i ce  was  f i l ed  on  December  15 ,  2008 ,  wh i ch  i s  mor e  t han  15  days  f r om t h e  

da t e  o f  t h e  Bene f i t  Cha r ge  No t i ce .   The  Empl oye r ’ s  app l i c a t i on ,  t he re fo r e ,  was  

no t  f i l ed  w i t h i n  t he  s t a t u t o ry  t i me .  

 

Ar i zona  Ad mi n i s t r a t i ve  Code ,  Sec t i on  R6 -3 - 1404  p r ov i de s  i n  pe r t i nen t  

pa r t :  

*           *           *  

B .  The  submi s s i on  o f  any  paymen t ,  appea l ,  app l i ca t i on ,  

r eques t ,  no t i c e ,  ob j ec t i on ,  pe t i t i on ,  r epo r t ,  o r  o t he r  

i n fo r ma t i on  o r  documen t  no t  w i t h i n  t he  spec i f i ed  

s t a t u t o r y  o r  r egu la t o r y  pe r i od  sha l l  be  cons i de r ed  

t i me l y  i f  i t  i s  e s t ab l i shed  t o  t he  s a t i s f ac t i on  o f  t he  

Depa r t men t  t ha t  t he  de l ay  in  submi s s i on  w as  due  t o :  

Depa r t men t  e r r o r  o r  mi s i n fo r ma t i on ,  de l ay  o r  o t he r  

a c t i on  o f  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce  o r  i t s  

succe s so r ,  o r  when  t he  de l ay  i n  submi s s i on  was  be -

cause  t he  i nd i v i dua l  changed  h i s  ma i l i ng  add re s s  a t  

a  t i me  w hen  t he r e  wou l d  h ave  been  no  r ea so n  fo r  

h i m t o  no t i fy  t he  Depa r t men t  o f  t he  add r e s s  change .  

1 .  Fo r  sub mi s s i on  t ha t  i s  no t  w i t h i n  t he  s t a t u t o r y  

o r  r egu l a t o r y  pe r iod  t o  be  cons i de red  t i me l y ,  

t he  i n t e r e s t ed  pa r ty  mus t  s ub mi t  a  wr i t t en  ex -
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p l ana t i on  s e t t i ng  fo r t h  t he  c i r cums t ances  o f  

t he  de l ay .  

2 .  The  Di r ec t o r  sha l l  de s i gna t e  pe r sonne l  who  

a r e  t o  dec i de  whe t he r  an  ex t ens i on  o f  t i me  

sha l l  be  g r an t ed .  

3 .  No sub mi s s i on  sha l l  be  cons i de r ed  t i me l y  i f  

t he  de l ay  i n  f i l i ng  was  un r ea sonab le ,  a s  de -

t e r mi ned  by  t he  Depa r t men t  a f t e r  cons i de r i ng  

t he  c i r cums t ances  i n  t he  ca se .  

*           *           *  

C .  Any  no t i c e ,  r epor t  fo r m,  de t e r mi na t i on ,  dec i s i on ,  

a s s e s sme n t ,  o r  o t he r  documen t  ma i l ed  by  t he  

Depa r t men t  sha l l  be  cons i de r ed  a s  hav i ng  been  

s e r ved  on  t he  addr e s see  on  t he  da t e  i t  i s  ma i l ed  t o  

t he  add r es see ’ s  l a s t  known  add r e s s  i f  no t  s e rved  i n  

pe r son .  . . .  [E mpha s i s  added] .  

 

I n  t he  pe t i t i on  and  i n  i t s  p r i o r  f i l i ngs ,  t he  Empl oy e r  ha s  o f f e r e d  no  r eason  

fo r  f i l i ng  a  l a t e  app l i c a t i on  fo r  r e de t e r mi na t i on  o f  t he  Bene f i t  Cha r ge  No t i ce .   

I n s t ead ,  t he  Empl oye r  ha s  con t ended  t ha t  i t  had  no t  ye t  r e ce i ved  a  d i f f e r en t  

documen t ,  a  No t i ce  t o  Empl oye r  t ha t  t he  C l a i man t  ha s  f i l ed  a  c l a i m fo r  

Une mpl oy men t  I n su r ance  ( UI )  bene f i t s .   Howeve r ,  t he  E mpl oye r  had  r ece i ved  t he  

Bene f i t  Cha r ge  Not i ce  da t ed  Oc t obe r  10 ,  2008 ,  and  t he  Empl oy e r  r e t u r ned  t o  t he  

Depa r t men t  a  copy  o f  t he  Bene f i t  Cha r ge  No t i ce  ( Bd .  Exh s .  3A- 3B) .    

 

The  E mpl oye r  ha s  no t  a l l eged  and  e s t ab l i shed  any  f ac t  wh i ch ,  i f  a ccep t ed  

a s  t r ue ,  wou l d  i nvoke  t he  p r ov i s i ons  o f  Ar i zona  Admi n i s t r a t i ve  Code ,  Sec t i on  

R6- 3 - 1404 ( B)  and  wou l d  pe r mi t  f i nd i ng  t he  app l i c a t i on  fo r  r ev i ew  t i me l y  f i l ed .   

Acco r d i ng l y ,   

 

THE AP PEALS BOA RD AFFIRM S t he  Depa r t men t ’ s  dec i s i on  da t ed  

J anua r y  8 ,  2009 ,  r ega r d i ng  t he  l a t e  f i l i ng  o f  t he  Empl oye r ’ s  app l i ca t i on  fo r  

r e de t e r mi na t i on  o f  t he  Bene f i t  Cha r ge  No t i ce .  

The  Empl oye r  d i d  no t  f i l e  an  app l i c a t i on  fo r  r ede t e r mi na t i on  o f  t he  Bene f i t  

Cha r ge  No t i ce  wi t h i n  t he  t i me  pe r i od  a l l owed ,  pu r suan t  t o  Ar i zona  Rev i s ed  

S t a t u t e s  §  23 - 732 (B) .  



Appea l s  Boa r d  No .  T - 1111276 - 001 - B  -  Page  6  

The  Bene f i t  Cha r ge  No t i ce  da t ed  Oc t obe r  10 ,  2008 ,  r ema i ns  i n  fu l l  fo r c e  

and  e f f ec t .  

 

 

DATE D:  

 

APPEA L S BOA R D  

 

 

  

HUG O M .  FRAN C O,  Cha i r man  

 

 

  

WI LLI A M G.  DA DE,  Me mber  

 

 

  

MARI LY N J .  WHI TE,  Member  

 

_____________________________________________________________________________________ 

 

PERSO N S WITH  DISABI L ITIES:  Unde r  t he  A mer i cans  w i t h  D i sab i l i t i e s  Ac t ,  

t he  Depa r t men t  mu s t  make  a  r e a sonab l e  a ccommoda t i on  t o  a l l ow a  pe r son  wi t h  a  

d i s ab i l i t y  t o  t ake  pa r t  i n  a  p r og r am,  s e r v i ce ,  o r  a c t i v i t y .   Fo r  exampl e ,  t h i s  

means  t h a t  i f  neces sa r y ,  t he  Depa r t men t  mus t  p r ov i de  s i gn  l anguage  i n t e rp r e t e r s  

fo r  peop l e  who  a r e  dea f ,  a  whee l cha i r  a cce ss i b l e  l oca t i on ,  o r  en l a r ged  p r i n t  

ma t e r i a l s .   I t  a l so  means  t ha t  t he  Depa r t men t  w i l l  t ake  any  o t he r  r e asonab l e  

a c t i on  t ha t  a l l ows  you  t o  t ake  pa r t  i n  and  unde r s t and  a  p r og r am o r  a c t i v i t y ,  

i n c l ud i ng  mak i ng  r ea sonab le  changes  t o  an  ac t iv i t y .   I f  you  be l i eve  t ha t  you  wi l l  

no t  be  ab l e  t o  unde r s t and  o r  t ake  pa r t  i n  a  p rog r am o r  a c t i v i t y  because  o f  you r  

d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i sab i l i t y  needs  i n  advance  i f  a t  a l l  

pos s i b l e .   P l ea se  c on t ac t  t he  Appea l s  Boa r d  Cha i r man  a t  ( 602 )  347 - 6343 .  

_____________________________________________________________________________________ 

 

RIG H T TO  FUR TH ER R EVIEW BY TH E APPE AL S BO AR D  

 

Pu r suan t  t o  A .R .S .  §  23 - 672 ( F ) ,  t he  f i na l  da t e  fo r  f i l i ng  a  r eques t  fo r  

 

r ev i ew  i s  ____________________________. 
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INSTR U CTIO NS FO R FIL ING  A R EQ UEST  FO R  

REVIEW  O F TH E BO ARD' S  DECI S IO N  

 

1 .  A  r eques t  fo r  r ev i ew  mus t  be  f i l ed  i n  wr i t i ng  wi t h i n  30  ca l enda r  day s  f r om 

t he  ma i l i ng  da t e  o f  t he  App ea l s  Boa rd ' s  dec i s i on .   The  r eques t  fo r  r ev i ew 

i s  cons i de r ed  f i l ed  on  t he  da t e  i t  i s  ma i l ed  v i a  t he  Un i t ed  S t a t e s  Pos t a l  

Se r v i ce ,  a s  shown  by  t he  pos t mar k ,  t o  any  pub l i c  emp l oy men t  o f f i c e  i n  t he  

Un i t ed  S ta t e s  o r  Canada ,  o r  t o  t he  Appea l s  Boa r d ,  1951  W.  Ca me l back  Rd ,  

Su i t e  465 ,  i n  Phoen i x ,  Ar i zona  85015 .   A  wr i t t en  r eques t  fo r  r ev i ew  may  

a l so  be  f i l ed  i n  pe r son  a t  t he  above  l oca t i ons  o r  t r ansmi t t ed  by  a  means  

o t he r  t han  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce .   I f  i t  i s  f i l ed  i n  pe r son  o r  

t r ansmi t t ed  by  a  means  o t he r  t han  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce ,  i t  w i l l  

be  cons i de r ed  f i l ed  on  t he  da t e  i t  i s  r e ce i ved .   

2 .  Pa r t i e s  may  be  r ep r e sen ted  in  t he  fo l lowi ng  m anne r :  

An  i nd i v i dua l  pa r t y  ( e i t he r  c l a i ma n t  o r  oppos i ng  pa r t y )  may  r ep r e sen t  

h i mse l f  o r  be  r ep re sen t ed  by  a  du l y  au t ho r i zed  agen t  who  i s  no t  cha r g i ng  a  

f e e  fo r  t he  r ep r esen t a t i on ;  an  emp l oye r ,  i nc l ud i ng  a  co r po r a t e  emp l oye r ,  

may  r ep r e sen t  i t s e l f  t h r ough  an  o f f i c e r  o r  emp l oyee ;  o r  a  du l y  au t ho r i zed  

agen t  who  i s  cha rg i ng  a  f e e  may  r ep r e sen t  any  pa r t y ,  p r ov i d i ng  t ha t  an  

a t t o r ney  au t ho r i zed  t o  p r ac t i ce  l aw  i n  t he  S t a t e  o f  Ar i zona  sha l l  be  

r e spons i b l e  fo r  and  supe r v i se  such  agen t .  

3 .  The  r eques t  fo r  r ev i ew  mus t  be  s igned  by  t he  p r ope r  pa r t y  and  mus t  be  

accompan i ed  by  a  me mor andu m s t a t ing  t he  r ea sons  why  t he  appea l s  boa rd ' s  

dec i s i on  i s  i n  e r ro r  and  con t a i n i ng  app r op r i a t e  c i t a t i ons  o f  t he  r e co rd ,  

r u l e s  and  o t he r  au t ho r i t y .   Upon  mo t i on ,  and  fo r  good  cause ,  t he  Appe a l s  

Boa r d  may  ex t end  t he  t ime  fo r  f i l i ng  a  r eques t  fo r  r ev i ew .   The  t i me l y  

f i l i ng  o f  such  r eques t  fo r  r ev i ew  i s  a  p r e r equ i s i t e  t o  any  fu r t he r  appea l .   I f  

you  have  any  ques t i ons  abou t  f i l i ng  a  wr i t t en  r eques t  fo r  r ev i ew ,  c a l l  t he  

Appea l s  Boa r d  a t  ( 602 )  347- 7343 .  

 

_____________________________________________________________________________________ 
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A  copy  o f  t he  fo r ego i ng  was  ma i l ed  on  

t o :  

 

 

( x )  E r :  xxx   Acc t .  No :  xxx  

 

( x )  Er ’ s  2
n d

 add r e s s :  

 

xxx  

  

( x )  ROBE RT J  DUN N I I I  

ASSI STA NT ATT ORNE Y GENE RA L  CFP/ C LA  

1275  W WAS HI N GTON –  S I TE  CO DE 040A  

PHOE NI X,  AZ  8 5007 - 2926  

 

( x )  JOHN N ORRI S ,  C HI EF  OF  TAX  

EMPLOY MENT A DMI NI STRATI ON  

P  O  BO X  6028  -  S I TE  COD E 911B  

PHOE NI X,  AZ  8 5005 - 6028  

 

 

 

By :   _______________________________ 

         Fo r  The  Appea l s  Boar d  
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Arizona Department of 
Economic Security 

 
 

Appeals Board 
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_____________________________________________________________________________________ 

I n  t he  Mat t e r  o f :  

 

XXX  STATE O F  ARI ZO NA E  S  A  TAX U NI T  

℅  ROBE RT DU N N I I I  

ASST A T TORN EY  GENE R AL CFP/ CLA  

1275  W WAS HI N GTON ST ,  SC  040 A  

PHOE NI X,  AZ  8 5007 - 2976   

 

E mpl oye r  Depa r t men t  

_____________________________________________________________________________________ 

I MPORT ANTE - - - DECI SI Ó N DE L A  JUNTA DE APE L ACI ONE S  

 

Es t a  e s  l a  dec i s i ón  de  l a  Jun t a  de  Ape l ac i ones  sob r e  su s  bene f i c i o s  de  segu r o  de  

de sempl eo .   Es t e  av i so  con t i ene  in fo r ma c i ón  i mpor t an t e  sobr e  su  de recho  de  

r ec i b i r  bene f i c i o s  de  s egu r o  de  de sempl eo .   S i  u s t ed  no  e s t á  de  acue r do  con  l a  

dec i s i ón ,  só l o  t i ene  30  d í a s  pa r a  ape l a r  de sde  l a  f e cha  de  l a  dec i s i ón .   Nos  puede  

l l amar  a l  ( 602 )  347- 6344  y  l e  t r aduc i r emos  e s t e  av i so  a l  e spaño l .  

 

DECI SI O N  

AFFIRM ED  

 

 

THE EM PLO YER  p e t i t i oned  fo r  a  hea r i ng  f r o m t he  Depa r t men t ’ s  l e t t e r  

i s sued  on  Mar ch  30 ,  2009 ,  wh i ch  he l d  t ha t  “… t he  No t i ce  o f  Bene f i t  Cha r ges  

da t ed  1 / 16 / 09  mus t  be  he l d  t o  be  f i n a l ” ,  because  t he  Empl oye r ’ s  app l i c a t i on  fo r  

r ede t e r mi na t i on  was  f i l ed  l a t e .   The  Depa r t men t ’ s  l e t t e r  a l so  he l d  tha t  t he  

E mpl oye r ’ s  r e sponse  t o  t he  No t i ce  o f  Bene f i t  Cha r ges  c anno t  be  accep t ed  a s  a  

t i me l y  p ro t e s t  t o  paymen t s  pa i d  t o  t h i s  c l a iman t .   T he  Depa r t men t ’ s  l e t t e r  he l d  

a s  fo l l ows :  

A  subsequen t  r ev i ew  o f  ou r  r e co r ds  ha s  de t e r mi ned  t ha t  

t he  No t i ce  t o  Empl oye r ,  UB - 110 ,  was  ma i l ed  t o  t he  

add r e s s  o f  r e co r d  fo r  you r  f i r m o n  6 / 1 3 / 07  p r o t e s t  t o  

paymen t  o f  bene f i t s  was  no t  r e t u r ned  t i me l y ,  t he re fo r e ,  

you r  r e sponse  t o  t he  No t i ce  o f  Bene f i t  Cha r ges ,  UC - 602 ,  

c anno t  be  accep ted  a s  a  t i me l y  p r o t e s t  t o  bene f i t s  pa i d  t o  

t h i s  c l a iman t .  …  
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Your  app l i c a t i on  was  pos tmar ked  1 8  days  a f t e r  t he  da t e  o f  

t he  No t i ce .   S i nce  you r  app l i c a t i on  was  no t  f i l ed  w i t h i n  

f i f t e en  ( 1 5 )  days  and  because  you  have  no t  e s t ab l i shed  a  

good  and  su f f i c i en t  r ea son  fo r  t he  de l ay  i n  sub mi t t i ng  t he  

app l i ca t ion ,  t he  N o t i ce  o f  Bene f i t  Cha r ges  da t ed  1 / 16 / 09  

mus t  be  he l d  t o  be  f i na l .  …  

The  Empl oye r ’ s  l e t t e r  f axed  on  Apr i l  1 ,  2009  and  r ece ived  Apr i l  6 ,  2009 ,  

ha s  been  b r oad l y  cons t r ued  a s  a  t i me l y  pe t i t i on  fo r  hea r i ng .   T he  Appea l s  Boa r d  

ha s  j u r i sd i c t i on  t o  cons i de r  t he  t i me l i ne s s  i s sue  i n  t h i s  ma t t e r  pu r suan t  t o  A .R .S .  

§  23 - 724 (B) .  

 

THE AP PEALS BOA RD schedu l ed  an  i n - pe r son  hea r i ng ,  wh i ch  was  

convened  on  June  19 ,  2009 ,  be fo r e  ROBE R T T .  NA L L,  an  Ad mi n i s t r a t i ve  Law 

Judge .   A t  t ha t  t i me ,  a l l  pa r t i e s  w e re  g i ven  an  oppo r t un i t y  t o  p r e sen t  ev i dence  on  

t he  fo l l owi ng  i s sue s :  

 

1 .  Whe t he r  t he  Empl oye r  f i l ed  a  t i me l y  app l i ca t i on  fo r  

r ede t e r mi na t i on  by  t he  Depar t men t .  

2 .  Whe t he r  t he  No t i ce  o f  Bene f i t  Cha r ges ,  UC - 602 ,  became  

f i na l  du r ing  t he  i n t e r i m pe r i od  be fo r e  t he  E mpl oye r  f i l ed  

an  app l i ca t i on  fo r  r ede t e rmi na t i on .   A l so ,  whe t he r  t he  

documen t s  f i l ed  by  t he  Empl oye r  c an  be  cons i de r ed  a  

t i me l y  p r o t e s t  t o  bene f i t s  pa i d  t o  t h i s  c l a i man t .  

See :  A .R .S .  §§  23 - 732 (B)  and  23 - 727 (D) ,  and  Ar i zona  

Ad mi n i s t r a t i ve  Code ,  Sec t ion  R6 - 3 - 1404 .    

 

On  t he  s chedu l ed  da t e  o f  hea r i ng ,  no  E mpl oye r  w i t ne s s  appea r ed  t o  t e s t i fy .   

Counse l  fo r  t he  Depa r t men t  and  a  w i tne s s  fo r  t he  Depa r tmen t  appea r ed .   Exh i b i t s  

1  t h r ough  6  we r e  ad mi t t ed  i n t o  ev i dence .   We  hav e  ca r e fu l l y  r ev i ewed  t he  

r eco r d .   

 

THE A PP EALS B OAR D  FI NDS t he  f ac t s  pe r t i nen t  t o  t he  i s sue  be fo r e  u s  

and  nece ssa r y  t o  ou r  dec i s ion  a r e :   

 

1 .  The  Depa r t men t  ma i l ed  a  Bene f i t  Cha r ge  No t i ce  t o  t he  Em -

p l oye r ’ s  add r e s s  o f  r e co r d  on  J anua ry  16 ,  2009  ( Bd .  Exh .  2 ) .    

2 .  The  Emp l oye r ’ s  app l i c a t i on  fo r  r ed e t e r mi na t i on  o f  t he  Bene f i t  

Cha r ge  No t i ce  was  f i l ed  by  f ax  on  F eb r ua r y  3 ,  2009 ,  a cco r d i ng  

t o  t he  f ax  heade r  and  t he  r ece i p t  s t amp .   The  E mpl oye r ’ s  appea l  

l e t t e r  was  wr i t t en  on  t he  Bene f i t  Cha r ge  No t i ce .   The  E mpl oye r  

i nc l uded  no  r ea son  fo r  f i l i ng  a  l a t e  app l i c a t i on  ( Bd .  Exh .  3 ) .  

3 .  On  Mar ch  30 ,  2009 ,  t he  Depa r t men t  i s sued  i t s  dec i s i on  on  the  

t i me l i ne s s  o f  t he  E mpl oy e r ’ s  app l i c a t i on  fo r  r ede t e r mi na t i on .   
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The  Depa r t men t  he l d  t ha t ,  because  t he  E mpl oye r  d i d  no t  f i l e  i t s  

app l i ca t ion  wi t h in  1 5  days ,  “ …  and  because  you  have  no t  

e s t ab l i shed  a  good  and  su f f i c i en t  r e a son  fo r  t he  de l ay  in  

submi t t i ng  t he  app l i c a t i on ,  t he  No t i ce  o f  Bene f i t  Cha rges  da t ed  

1 / 1 62 / 0 9  mus t  be  he l d  t o  be  f i na l . ”  ( Bd .  Exh .  4 ) .   

4 .  The  Depa r t men t  a l so  conc l uded  tha t  a  p ro t e s t  t o  paymen t  o f  

bene f i t s  was  no t  r e tu rned  t i me l y  fo l l owi ng  t he  No t i ce  t o  

E mpl oye r ,  UB - 110 ,  t ha t  was  ma i l ed  to  t he  Empl oye r ’ s  add r e s s  o f  

r e co r d  on  June  1 3 ,  2007  ( Bd .  Exh .  4 ) .  

5 .  On  Apr i l  1 ,  2009 ,  t he  Emp l oye r  pe t i t i oned  fo r  a  hea r i ng .   I n  i t s  

no t a t i ons  wr i t t en  on  t he  Mar ch  30 ,  2009  l e t t e r ,  an  un i den t i f i ed  

pe r son  on  beha l f  o f  t he  Empl oye r  con tended  t h a t :  “ I  f axed  t h i s  t o  

you r  o f f i c e  back  in  J an . ”   The  E mpl oye r ’ s  l e t t e r  of fe r s  no  fu r t he r  

exp l ana t ion  fo r  t he  l a t e  app l i c a t i on  fo r  r ede t e r mi na t i on  

fo l l owi ng  t he  Bene f i t  Cha r ge  No t i ce  ( Bd .  Exh .  5A) .    

6 .  The  NOTI CE OF  TELEPH O NE APPE ALS BO ARD HE ARI NG w as  

no t  r e t u rned  a s  unde l i ve r ed .   Th i s  i mp l i e s  t ha t  t he  ma i l i ng  

add r e s s  used  by  t he  Depa r tmen t  was  co r r ec t  fo r  t he  Empl oye r ,  a s  

i t  ma t ched  t he  Depa r t men t ’ s  l e t t e r  t ha t  was  r ece i ved  by  t he  

E mpl oye r  ( Bd .  Exhs .  5 A ,  6 ) .    

 

Ar i zona  Rev i s ed  S t a t u t e s  §  23 - 732 (B) ,  p r ov ide s  i n  pe r t i nen t  pa r t :  

 

B .  The  dep a r t men t  may  g i ve  qua r t e r l y  no t i f i c a t i on  t o  

emp l oye r s  o f  bene f i t s  pa i d  and  cha r geab le  t o  t he i r  

a ccoun t s  o r  o f  t he  s t a t u s  o f  such  accoun t s ,  and  such  

no t i f i c a t ion ,  i n  t he  absence  o f  an  app l i ca t ion  fo r  

r ede t e r mi na t i on  f i l ed  w i th i n  f i f t e en  days  a f t e r  

ma i l i ng ,  s ha l l  beco me  conc l u s i ve  and  b i nd i ng  upon  

t he  emp l oye r  fo r  a l l  pu r pose s .   A  r ede t e r mi na t i on  o r  

den i a l  o f  an  app l i c a t i on  by  t he  depa r t men t  sha l l  

become  f i na l  un l e s s  w i th i n  f i f t e en  days  a f t e r  

ma i l i ng  o r  de l i ve ry  t he r eo f  an  appea l  i s  f i l ed  w i t h  

t he  appea l s  boa r d .   The  r ede t e rmi na t i on  may  be  

i n t r oduced  i n  any  subsequen t  admi n i s t r a t i ve  o r  

j ud i c i a l  p r oceed i ngs  i nvo l v i ng  t he  de t e r mi na t i on  o f  

t he  r a t e  o f  con t r ibu t i ons  o f  any  emp l oye r  fo r  any  

ca l enda r  yea r  … [E mphas i s  added ] .    

 

Ar i zona  Ad mi n i s t r a t i ve  Code ,  Sec t ion  R6 - 3 - 1506 ( B) ,  p r ov i de s  i n  pe r t i nen t  

pa r t :  

 

B .  Pe t i t i on  fo r  hea r i ng  o r  r ev i ew  

1 .  Any  i n t e r e s t ed  pa r t y  t o  a  r e cons i de r ed  

de t e r mi na t i on  o r  a  den i a l  o f  app l i c a t i on  fo r  
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r econs i de r ed  de t e rmi na t i on  o r  a  pe t i t i on  fo r  

r e a s ses smen t  ma y  pe t i t i on  t he  Ap pea l s  Boa r d  

fo r  r ev i ew .   The  pe t i t i on  sha l l  be  i n  wr i t i ng  

and  sha l l  be  s i gned  by  t he  appe l l an t  o r  t he  

au t ho r i zed  agen t .   The  pe t i t i on  sha l l  be  f i l ed  

w i t h i n  15  ca l enda r  days  a f t e r  t he  ma i l i ng  o f  

t he  r econs i de r ed  de t e r mi na t i on  o r  den i a l  

t he r eo f  i nvo l v i ng  one  o f  t he  fo l l owi ng  i s sue s :  

a .  Bene f i t s  pa i d  and  cha r geab l e  t o  t he  

accoun t  (A .R .S .  §  23 - 732 ) ;  

b .  The  r a t e  o f  con t r ibu t i ons  (A .R .S .  §  23 -

732) ;  …  

*           *           *  

 

The  No t i ce  t o  Empl oye r  t ha t  a  c l a i man t  had  f i l ed  an  i n i t i a l  c l a i m f o r  

Une mpl oy men t  I nsu r ance  bene f i t s ,  UB - 110 ,  was  ma i l ed  t o  t he  Empl oye r ’ s  

add r e s s  o f  r e co r d  on  June  1 3 ,  200 7 .   The  r eco r d  r evea l s  t ha t  a  copy  o f  t he  

Bene f i t  Cha r ge  No t i ce ,  UC - 602 ,  was  s en t  by  ma i l  on  J anua ry  16 ,  2009 ,  t o  t he  

E mpl oye r ' s  l a s t  known  add r e s s  o f  r e co r d  ( Bd .  E xhs .  1 ,  4 ) .  

 

The  E mp l oye r ’ s  app l i c a t i on  t o  r e cons i de r  t he  Bene f i t  Cha r ge  No t i ce  was  

f i l ed  on  Feb r ua r y  3 ,  2009 ,  wh i ch  i s  mor e  t han  15  days  f r o m t he  da t e  o f  t he  

Bene f i t  Cha r ge  No t i ce .   The  E mpl oye r ’ s  app l i c a t i on ,  t he r e fo r e ,  was  no t  f i l ed  

wi t h i n  t he  s t a t u t o ry  t i me .  

 

Ar i zona  Ad mi n i s t r a t i ve  Code ,  Sec t i on  R6 -3 - 1404  p r ov i de s  i n  pe r t i nen t  

pa r t :  

*           *           *  

B .  The  submi s s i on  o f  any  paymen t ,  appea l ,  app l i ca t i on ,  

r eques t ,  no t i c e ,  ob j ec t i on ,  pe t i t i on ,  r epo r t ,  o r  o t he r  

i n fo r ma t i on  o r  docu men t  no t  w i t h i n  t he  spec i f i ed  

s t a t u t o r y  o r  r egu la t o r y  pe r i od  sha l l  be  cons i de r ed  

t i me l y  i f  i t  i s  e s t ab l i shed  t o  t he  s a t i s f ac t i on  o f  t he  

Depa r t men t  t ha t  t he  de l ay  in  submi s s i on  was  due  t o :  

Depa r t men t  e r r o r  o r  mi s i n fo r ma t i on ,  de l ay  o r  o t he r  

a c t i on  o f  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce  o r  i t s  

succe s so r ,  o r  when  t he  de l ay  i n  submi s s i on  was  be -

cause  t he  i nd i v i dua l  changed  h i s  ma i l i ng  add re s s  a t  

a  t i me  w hen  t he r e  wou l d  h ave  been  no  r ea son  fo r  

h i m t o  no t i fy  t he  Depa r t men t  o f  t he  add r e s s  change .  

1 .  Fo r  sub mi s s i on  t ha t  i s  no t  w i t h i n  t he  s t a t u t o r y  

o r  r egu l a t o r y  pe r iod  t o  be  cons i de red  t i me l y ,  

t he  i n t e r e s t ed  pa r ty  mus t  s ub mi t  a  wr i t t en  ex -
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p l ana t i on  s e t t i ng  fo r t h  t he  c i r cums t ances  o f  

t he  de l ay .  

2 .  The  Di r ec t o r  sha l l  de s i gna t e  pe r sonne l  who  

a r e  t o  dec i de  whe t he r  an  ex t ens i on  o f  t i me  

sha l l  be  g r an t ed .  

3 .  No sub mi s s i on  sha l l  be  cons i de r ed  t i me l y  i f  

t he  de l ay  i n  f i l i ng  was  un r ea sonab le ,  a s  de -

t e r mi ned  by  t he  Depa r t men t  a f t e r  cons i de r i ng  

t he  c i r cums t ances  i n  t he  ca se .  

*           *           *  

C .  Any  no t i c e ,  r epor t  fo r m,  de t e r mi na t i on ,  dec i s i on ,  

a s s e s sme n t ,  o r  o t he r  documen t  ma i l ed  by  t he  

Depa r t men t  sha l l  be  cons i de r ed  a s  hav i ng  been  

s e r ved  on  t he  addr e s see  on  t he  da t e  i t  i s  ma i l ed  t o  

t he  add r es see ’ s  l a s t  known  add r e s s  i f  no t  s e rved  i n  

pe r son .  . . .  [E mpha s i s  added] .  

 

I n  t he  pe t i t i on  and  i n  i t s  p r i o r  f i l i ngs ,  t he  Empl oye r  ha s  o f f e r e d  no  r eason  

fo r  f i l i ng  a  l a t e  app l i c a t i on  fo r  r e de t e r mi na t i on  o f  t he  Bene f i t  Cha r ge  No t i ce .   

I n s t ead ,  t he  Empl o ye r  ha s  con t ended  t ha t  i t  “…  d i d  no t  ge t  o r ig i na l  cop i e s  o f  

f i l e ”  ( Bd .  Exh .  3 ) .   Howeve r ,  t he  E mpl oye r  had  r ece i ved  t he  Bene f i t  Cha r ge  

No t i ce  da t ed  Janua r y  16 ,  2009 ,  a s  demons t r a t ed  by  t he  E mpl oye r ’ s  handwr i t t en  

no t e s  r e tu r n i ng  t o  t he  Depa r t men t  a  copy  o f  t he  Bene f i t  Cha r ge  No t i ce  ( Bd .  

Exhs .  3 ) .    

 

The  E mpl oye r  ha s  no t  a l l eged  and  e s t ab l i shed  any  f ac t  wh i ch ,  i f  a ccep t ed  

a s  t r ue ,  wou l d  i nvoke  t he  p r ov i s i ons  o f  Ar i zona  Admi n i s t r a t i ve  Code ,  Sec t i on  

R6- 3 - 1404 ( B)  and  wou l d  pe r mi t  f i nd i ng  t he  app l i c a t i on  fo r  r ev i ew  t i me l y  f i l ed .   

Acco r d i ng l y ,   

 

THE AP PEALS BOA RD AFFIRM S t he  Depa r t men t ’ s  dec i s i on  da t ed  

J anua r y  8 ,  2009 ,  r ega r d i ng  t he  l a t e  f i l i ng  o f  t he  Empl oye r ’ s  app l i ca t i on  fo r  

r e de t e r mi na t i on  o f  t he  Bene f i t  Cha r ge  No t i ce .  

The  Empl oye r  d i d  no t  f i l e  an  a pp l i c a t i on  fo r  r ede t e r mi na t i on  o f  t he  Bene f i t  

Cha r ge  No t i ce  wi t h i n  t he  t i me  pe r i od  a l l owed ,  pu r suan t  t o  Ar i zona  Rev i s ed  

S t a t u t e s  §  23 - 732 (B) .  
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The  Bene f i t  Cha r ge  No t i ce  da t ed  J anua r y  16 ,  2009 ,  r ema i ns  i n  fu l l  fo r ce  

and  e f f ec t .  

 

DATE D:  

 

APPEA L S BOA R D  

 

 

  

HUG O M .  FRAN C O,  Cha i r man  

 

 

  

WI LLI A M G.  DA DE,  Me mber  

 

 

  

MARI LY N J .  WHI TE,  Member  

_____________________________________________________________________________________ 

 

PERSO N S WITH  DISABI L ITIES:  Unde r  t he  A mer i cans  w i t h  D i sab i l i t i e s  Ac t ,  

t he  Depa r t men t  mu s t  make  a  r e a sonab l e  a ccommoda t i on  t o  a l l ow a  pe r son  wi t h  a  

d i s ab i l i t y  t o  t ake  pa r t  i n  a  p r og r am,  s e r v i ce ,  o r  a c t i v i t y .   Fo r  exampl e ,  t h i s  

means  t h a t  i f  neces sa r y ,  t he  Depa r t men t  mus t  p r ov i de  s i gn  l anguage  i n t e rp r e t e r s  

fo r  peop l e  who  a r e  dea f ,  a  whee l cha i r  a cce ss i b l e  l oca t i on ,  o r  en l a r ged  p r i n t  

ma t e r i a l s .   I t  a l so  means  t ha t  t he  Depa r t men t  w i l l  t ake  any  o t he r  r e asonab l e  

a c t i on  t ha t  a l l ows  you  t o  t ake  pa r t  i n  and  unde r s t and  a  p r og r am o r  a c t i v i t y ,  

i nc l ud i ng  mak i ng  r ea sonab le  change s  t o  an  ac t iv i t y .   I f  you  be l i eve  t ha t  you  wi l l  

no t  be  ab l e  t o  unde r s t and  o r  t ake  pa r t  i n  a  p rog r am o r  a c t i v i t y  because  o f  you r  

d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i sab i l i t y  needs  i n  advance  i f  a t  a l l  

pos s i b l e .   P l ea se  con t ac t  t he  Appea l s  Boa r d  Cha i r ma n  a t  ( 602 )  347 - 6343 .  

_____________________________________________________________________________________ 

 

RIG H T TO  FUR TH ER R EVIEW BY TH E APPE AL S BO AR D  

 

Pu r suan t  t o  A .R .S .  §  23 - 672 ( F ) ,  t he  f i na l  da t e  fo r  f i l i ng  a  r eques t  fo r  

 

r ev i ew  i s  ____________________________. 

 

 

INSTR U CTIO NS FO R FIL ING  A R EQ UEST  FO R  

REVIEW  O F TH E BO ARD' S  DECI S IO N  

 

1 .  A  r eques t  fo r  r ev i ew  mus t  be  f i l ed  i n  wr i t i ng  wi t h i n  30  ca l enda r  days  f r om 

t he  ma i l i ng  da t e  o f  t he  App ea l s  Boa rd ' s  dec i s i on .   The  r eques t  fo r  r ev i ew 

i s  cons i de r ed  f i l ed  on  t he  da t e  i t  i s  ma i l ed  v i a  t he  Un i t ed  S t a t e s  Pos t a l  
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Se r v i ce ,  a s  shown  by  t he  pos t mar k ,  t o  any  pub l i c  emp l oy men t  o f f i c e  i n  t he  

Un i t ed  S ta t e s  o r  Canada ,  o r  t o  t he  Appea l s  Boa r d ,  1951  W Ca m e l back  Rd ,  

Su i t e  #4 65 ,  Phoen i x ,  Ar i zona   85015 .   A  wr i t t en  r eques t  fo r  r ev i ew  may  

a l so  be  f i l ed  i n  pe r son  a t  t he  above  l oca t i ons  o r  t r ansmi t t ed  by  a  means  

o t he r  t han  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce .   I f  i t  i s  f i l ed  i n  pe r son  o r  

t r ansmi t t ed  by  a  means  o t he r  t han  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce ,  i t  w i l l  

be  cons i de r ed  f i l ed  on  t he  da t e  i t  i s  r e ce i ved .   

2 .  Pa r t i e s  may  be  r ep r e sen ted  in  t he  fo l lowi ng  manne r :  

An  i nd i v i dua l  pa r t y  ( e i t he r  c l a i ma n t  o r  oppos i ng  pa r t y )  may  r ep r e sen t  

h i mse l f  o r  be  r ep re sen t ed  by  a  du l y  au t ho r i zed  agen t  who  i s  no t  cha r g i ng  a  

f e e  fo r  t he  r ep r esen t a t i on ;  an  emp l oye r ,  i nc l ud i ng  a  co r po r a t e  emp l oye r ,  

may  r ep r e sen t  i t s e l f  t h r ough  an  o f f i c e r  o r  emp l oyee ;  o r  a  du l y  au t ho r i zed  

agen t  who  i s  cha r g i ng  a  f e e  may  r ep r e sen t  any  pa r t y ,  p r ov i d i ng  t ha t  an  

a t t o r ney  au t ho r i zed  t o  p r ac t i ce  l aw  i n  t he  S t a t e  o f  Ar i zona  sha l l  be  

r e spons i b l e  fo r  and  supe r v i se  such  agen t .  

3 .  The  r eques t  fo r  r ev i ew  mus t  be  s igned  by  t he  p r ope r  pa r t y  and  mus t  be  

accompan i ed  by  a  m e mor andu m s t a t ing  t he  r ea sons  why  t he  appea l s  boa rd ' s  

dec i s i on  i s  i n  e r ro r  and  con t a i n i ng  app r op r i a t e  c i t a t i ons  o f  t he  r e co rd ,  

r u l e s  and  o t he r  au t ho r i t y .   Upon  mo t i on ,  and  fo r  good  cause ,  t he  Appea l s  

Boa r d  may  ex t end  t he  t ime  fo r  f i l i ng  a  r eques t  fo r  r ev i e w .   The  t i me l y  

f i l i ng  o f  such  r eques t  fo r  r ev i ew  i s  a  p r e r equ i s i t e  t o  any  fu r t he r  appea l .   I f  

you  have  any  ques t i ons  abou t  f i l i ng  a  wr i t t en  r eques t  fo r  r ev i ew ,  c a l l  t he  

Appea l s  Boa r d  a t  ( 602 )  347- 6343 .  

_____________________________________________________________________________________ 

A  copy  o f  t he  fo r ego i ng  was  ma i l ed  on  

t o :  

 

( x )  E r :   XXX   Acc t .  No :   XXX  

 

( x )  ROBE RT J  DUN N I I I  

ASSI STA NT ATT ORNE Y GENE RA L  CFP/ C LA  

1275  W WAS HI N GTON –  S I TE  CO DE 040A  

PHOE NI X ,  AZ  8 5007 - 2926  

 

( x )  JOHN N ORRI S ,  C HI EF  OF  TAX  

EMPLOY MENT A DMI NI STRATI ON  

P  O  BO X  6028  -  S I TE  COD E 911B  

PHOE NI X,  AZ  8 5005 - 6028  

 

 

 

By :   _______________________________ 

         Fo r  The  Appea l s  Boar d  
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Arizona Department of 
Economic Security 

 
 

Appeals Board 

 

Appea l s  Boa r d  No .  T - 1112928 - 001 - B  

_____________________________________________________________________________________ 

I n  t he  Mat t e r  o f :  

 

 STATE O F  ARI ZO NA E  S  A  TAX U NI T  

℅  ROBE RT DU N N I I I  

ASST A T TORN EY  GENE R AL CFP/ CLA  

1275  W WAS HI N GTON ST ,  SC  040 A  

PHOE NI X,  AZ  8 5007 - 2976   

 

E mpl oye r  Depa r t men t  

_____________________________________________________________________________________ 

I MPORT ANTE - - - DECI SI Ó N DE L A  JUNTA DE APE L ACI ONE S  

 

Es t a  e s  l a  dec i s i ón  de  l a  Jun t a  de  Ape l ac i ones  sob r e  su s  bene f i c i o s  de  segu r o  de  

de sempl eo .   Es t e  av i so  con t i ene  in fo r ma c i ón  i mpor t an t e  sobr e  su  de recho  de  

r ec i b i r  bene f i c i o s  de  s egu r o  de  de sempl eo .   S i  u s t ed  no  e s t á  de  acue r do  con  l a  

dec i s i ón ,  só l o  t i ene  30  d í a s  pa r a  ape l a r  de sde  l a  f e cha  de  l a  dec i s i ón .   Nos  puede  

l l amar  a l  ( 602 )  347- 6344  y  l e  t r aduc i r emos  e s t e  av i so  a l  e spaño l .  

 

DECI SI O N  

AFFIRM ED  

 

 

THE EM PLO YER  p e t i t i oned  fo r  a  hea r i ng  f ro m t he  Depa r t men t ’ s  dec i s ion  

l e t t e r  i s sued  on  Mar ch  30 ,  2009 ,  wh i ch  he l d :   “… t he  No t i ce  o f  Bene f i t  Cha r ges  

da t ed  1 / 16 / 09  mus t  be  he l d  t o  be  f ina l ”  because  t he  Empl oye r ’ s  app l i c a t i on  fo r  

r ede t e r mi na t i on  was  f i l ed  l a t e .   The  Depa r t men t ’ s  dec i s i on  l e t t e r  a l so  he l d  t ha t  

t he  Empl oye r  d i d  no t  f i l e  a  t i me l y  p r o t e s t  t o  t he  No t i ce  t o  E mp l oye r ,  UB - 110 .   

The  Depa r t men t ’ s  dec i s i on  l e t t e r  he l d  a s  fo l l ows :  

… t he  No t i ce  t o  E mpl oye r ,  UB - 110  was  ma i l ed  t o  t he  

add r e s s  o f  r e co r d  fo r  you r  f i r m on  9 / 12 / 08 .   A  p r o t e s t  t o  

paymen t  o f  bene f i t s  was  no t  r e t u r ned  t i me l y ,  t he re fo r e ,  

you r  r e sponse  t o  t he  No t i ce  o f  Bene f i t  Cha r ges ,  UC- 602 ,  

c anno t  be  accep ted  a s  a  t i me l y  p r o t e s t  t o  bene f i t s  pa i d  t o  

t h i s  c l a iman t .  …  
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Your  app l i c a t i on  was  pos tmar ked  18  days  a f t e r  t he  da t e  o f  

t he  No t i ce .   S i nce  you r  app l i c a t i on  was  no t  f i l ed  w i t h i n  

f i f t e en  ( 15 )  days  and  because  you  have  no t  e s t ab l i shed  a  

good  and  su f f i c i en t  r ea son  fo r  t he  de l ay  i n  sub mi t t i ng  t he  

app l i ca t ion ,  t he  N o t i ce  o f  Bene f i t  Cha r ges  da t ed  1 / 16 / 09  

mus t  be  he l d  t o  be  f i na l .  …  

On Apr i l  1 ,  2009 ,  t he  Empl oye r  r eques t ed  a  r ev i ew .   I t  ha s  been  con s t r ued  

a s  a  r eques t  fo r  a  hea r ing .   I t  was  t i me l y  f i l ed .   T he  A ppea l s  Boa r d  ha s  

j u r i sd i c t ion  t o  cons i de r  t he  t i me l i ne s s  i s sue  in  t h i s  ma t t e r  pu r suan t  t o  A .R .S .  §  

23 - 724 ( B) .  

 

THE AP PEALS BOA RD schedu l ed  an  i n - pe r son  hea r i ng ,  wh i ch  was  

convened  on  June  19 ,  2009 ,  be fo r e  ROBE R T T .  NA LL,  an  Ad mi n i s t r a t i ve  Law 

Judge .   A t  t ha t  t i me ,  a l l  pa r t i e s  w e re  g i ven  an  oppo r t un i t y  t o  p r e sen t  ev i dence  on  

t he  fo l l owi ng  i s sue s :  

 

1 .  Whe t he r  t he  Empl oye r  f i l ed  a  t i me l y  app l i ca t i on  fo r  

r ede t e r mi na t i on  by  t he  Depar t men t .  

2 .  Whe t he r  t he  No t i ce  o f  Bene f i t  Cha r ges ,  UC - 602 ,  became  

f i na l  du r ing  t he  i n t e r i m pe r i od  be fo r e  t he  E mpl oye r  f i l ed  

an  app l i ca t i on  fo r  r ede t e rmi na t i on .   A l so ,  whe t he r  t he  

documen t s  f i l ed  by  t he  Empl oye r  c an  be  cons i de r ed  a  

t i me l y  p r o t e s t  t o  bene f i t s  pa i d  t o  t h i s  c l a i man t .  

See :  A .R .S .  §§  23 - 732 (B)  and  23 - 727 (D) ,  and  Ar i zona  

Ad mi n i s t r a t i ve  Code ,  Sec t ion  R6 - 3 - 1404 .    

 

On  t he  schedu l ed  da t e  o f  hea r i ng ,  t wo  E mpl oye r  wi t ne s s e s  appea r ed  t o  

t e s t i fy .   Counse l  fo r  t he  Depa r t men t  and  a  w i t ne s s  fo r  t he  Depa r tmen t  app ea r ed .   

Boa r d  Exh i b i t s  1  t h r ough  8  we r e  ad mi t t ed  in t o  ev i dence .   We  have  ca r e fu l l y  

r ev i ewed  t he  r eco rd .   

 

THE A PP EALS B OAR D FI NDS t he  f ac t s  pe r t i nen t  t o  t he  i s sue  be fo r e  u s  

and  nece ssa r y  t o  ou r  dec i s ion  a r e :   

 

1 .  The  Depa r t men t  ma i l ed  a  Bene f i t  Cha r ge  No t i ce  t o  t he  Em -

p l oye r ’ s  add r e s s  o f  r e co r d  on  J anua ry  16 ,  2009  ( Bd .  Exh .  2 ) .    

2 .  The  Emp l oye r ’ s  app l i c a t i on  fo r  r ede t e r mi na t i on  o f  t he  Bene f i t  

Cha r ge  No t i ce  was  f i l ed  by  f ax  on  Feb r ua r y  3 ,  2009 .   Th e  

E mpl oye r ’ s  app l i ca t i on  was  hand -wr i t t en  and  t yped  on  t he  

Bene f i t  Cha r ge  No t i ce  documen t .   The  Empl oye r  i nc l uded  no  

r ea son  fo r  f i l i ng  a  l a t e  app l i c a t i on  ( Bd .  Exh .  3 ) .  

3 .  On  Mar ch  30 ,  2009 ,  t he  Depa r t men t  i s sued  i t s  dec i s i on  on  the  

t i me l i ne s s  o f  t he  E mpl oye r ’ s  “ r e sponse  t o  t he  No t i ce  o f  Bene f i t  
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Cha r ges ,  UC - 602  …” .   T he  Depa r t men t  he l d  t ha t ,  because  t he  

E mpl oye r  d i d  no t  f i l e  i t s  app l i c a t i on  fo r  r ede t e r mi na t i on  wi t h in  

15  days  “ …  and  because  you  have  no t  e s t ab l i shed  a  good  and  

su f f i c i en t  r e a son  fo r  t he  de l ay  i n  sub mi t t i ng  t he  app l i c a t i on ,  t he  

No t i ce  o f  Bene f i t  Cha r ges  da t ed  1 / 1 6 / 0 9  mus t  be  he l d  t o  be  

f i na l . ”  ( Bd .  Exh .  4 ) .   

4 .  The  Depa r t men t  a l so  conc l uded  tha t  a  p ro t e s t  t o  paymen t  o f  

bene f i t s  was  no t  r e tu rned  t i me l y  fo l l owi ng  t he  No t i ce  t o  

E mpl oye r ,  UB - 110 ,  t ha t  was  ma i l ed  to  t he  Empl oye r ’ s  add r e s s  o f  

r e co r d  on  Sep t emb e4  12 ,  2008  ( Bd .  Exh .  4 ) .  

5 .  On  Apr i l  1 ,  2009 ,  t he  Empl oy e r  r eques t ed  r ev i ew .   The  

E mpl oye r ’ s  l e t t e r  does  no t  spec i f i c a l l y  men t i on  t he  l a t e  appea l  

f r o m t he  Bene f i t  Cha r ge  No t i ce .  ( Bd .  Exh .  5 ) .    

6 .  The  Empl oye r ’ s  of f i c e  manage r  f axed  a  documen t  ( Bd .  Exh .  3 )  t o  

t he  Depar t men t  on  Feb r ua r y  3 ,  2009 .   He  d i d  no t  r e t a i n  a  

t r ansmi s s i on  r epor t  t ha t  no t i f i ed  h i m o f  a  p r ob l em wi t h  t he  

E mpl oye r ’ s  a t t emp t  t o  f ax  the  Empl o ye r ’ s  r e sponse  t o  t he  No t i ce  

of  Bene f i t  Cha r ges  on  Feb r ua r y  2 ,  2009 .   J anua r y  31 ,  2009 ,  was  

no t  a  bus i ne s s  day  fo r  t he  E mpl oye r  because  i t  was  a  Sa t u r day .   

The  E mp l oye r  r ea l i z ed  t ha t  t he  app l i c a t i on  fo r  r ede t e r mi na t i on  

was  due  to  be  f i l ed  on  Feb r ua r y  2 ,  2009 .  

 

Ar i zona  Rev i s ed  S t a t u t e s  §  23 - 732 (B) ,  p r ov ide s  i n  pe r t i nen t  pa r t :  

 

B .  The  depa r t men t  may  g i ve  qua r t e r l y  no t i f i c a t i on  t o  

emp l oye r s  o f  bene f i t s  pa i d  and  cha r geab le  t o  t he i r  

a ccoun t s  o r  o f  t he  s t a t u s  o f  such  accoun t s ,  and  such  

no t i f i c a t ion ,  i n  t he  absence  o f  an  app l i ca t ion  fo r  

r ede t e r mi na t i on  f i l ed  w i th i n  f i f t e en  days  a f t e r  

ma i l i ng ,  sha l l  beco me  conc l u s i ve  and  b i nd i ng  upon  

t he  emp l oye r  fo r  a l l  pu r pose s .   A  r ede t e r mi na t i on  o r  

den i a l  o f  an  app l i c a t i on  by  t he  depa r t men t  sha l l  

become  f i na l  un l e s s  w i th i n  f i f t e en  days  a f t e r  

ma i l i ng  o r  de l i ve ry  t he r eo f  an  appea l  i s  f i l ed  w i t h  

t he  appea l s  boa rd .   The  r ede t e rmi na t i on  may  be  

i n t r oduced  i n  any  subsequen t  admi n i s t r a t i ve  o r  

j ud i c i a l  p r oceed i ngs  i nvo l v i ng  t he  de t e r mi na t i on  o f  

t he  r a t e  o f  con t r ibu t i ons  o f  any  emp l oye r  fo r  any  

ca l enda r  yea r  … [E mphas i s  added ] .    
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Ar i zona  Ad mi n i s t r a t i ve  Code ,  Sec t ion  R6 - 3 - 1506 ( B) ,  p r ov i de s  i n  pe r t i nen t  

pa r t :  

 

B .  Pe t i t i on  fo r  hea r i ng  o r  r ev i ew  

1 .  Any  i n t e r e s t ed  pa r t y  t o  a  r e cons i de r ed  

de t e r mi na t i on  o r  a  den i a l  o f  app l i c a t i on  fo r  

r e cons i de r ed  de t e rmi na t i on  o r  a  pe t i t i on  fo r  

r e a s ses smen t  ma y  pe t i t i on  t he  Ap pea l s  Boa r d  

fo r  r ev i ew .   The  pe t i t i on  sha l l  be  i n  wr i t i ng  

and  sha l l  be  s i gned  by  t he  appe l l an t  o r  t he  

au t ho r i zed  agen t .   The  pe t i t i on  sha l l  be  f i l ed  

w i t h i n  15  ca l enda r  days  a f t e r  t he  ma i l i ng  o f  

t he  r econs i de r ed  de t e r mi na t i on  o r  den i a l  

t he r eo f  i nvo l v i ng  one  o f  t he  fo l l owi ng  i s sue s :  

a .  Bene f i t s  pa i d  and  cha r geab l e  t o  t he  

accoun t  (A .R .S .  §  23 - 732 ) ;  

b .  The  r a t e  o f  con t r ibu t i ons  (A .R .S .  §  23 -

732) ;  …  

*           *           *  

 

The  No t i ce  t o  Empl oye r  t ha t  a  c l a i man t  had  f i l ed  an  i n i t i a l  c l a i m f o r  

Une mpl oy men t  I nsu r ance  bene f i t s ,  UB - 110 ,  was  ma i l ed  t o  t he  Empl oye r ’ s  

add r e s s  o f  r e co r d  on  Sep t embe r  12 ,  2008 .   Th e  r eco r d  r evea l s  t ha t  a  copy  o f  t he  

Bene f i t  Cha r ge  No t i ce ,  UC - 602 ,  was  s en t  by  ma i l  on  J anua ry  16 ,  2009 ,  t o  t he  

E mpl oye r ' s  l a s t  known  add r e s s  o f  r e co r d .  

 

The  E mp l oye r ’ s  app l i c a t i on  fo r  r ede t e r mi na t i on  o f  t he  Bene f i t  Cha r ge  

No t i ce  was  f i l ed  a s  a  s i ng l e - page  f ac s i mi l e  t r ansmi s s i on  on  Tues day ,  Feb r ua r y  3 ,  

2009 ,  a t  11 : 37 ,  a s  e s t ab l i shed  by  t he  f ax  heade r  and  by  t he  Depar t men t ’ s  r e ce i p t  

s t amp  ( B d .  Exh .  3 ) .   Feb r ua r y  3 ,  2009 ,  i s  mo r e  t han  15  days  f ro m t he  da t e  o f  t he  

Bene f i t  Cha r ge  No t i ce .   The  E mpl oye r ’ s  app l i ca t i on  f o r  r ede t e rmi na t i on ,  

t he r e fo r e ,  was  no t  f i l ed  w i t h i n  t he  s t a t u t o r y  t ime .  

 

Ar i zona  Ad mi n i s t r a t i ve  Code ,  Sec t i on  R6 -3 - 1404  p r ov i de s  i n  pe r t i nen t  

pa r t :  

A .  Excep t  a s  o t he r wi se  p r ov i ded  by  s t a t u t e  o r  by  

Depa r t men t  r egu l a t i on ,  any  paymen t ,  appea l ,  app l i -

c a t i on ,  r eques t ,  no t i c e ,  ob j ec t i on ,  pe t i t i on ,  r epo r t ,  

o r  o t he r  i n fo r ma t i on  o r  documen t  sub mi t t ed  t o  t he  

Depa r t men t  sha l l  be  cons i de r ed  r ec e i ved  by  and  

f i l ed  w i t h  t he  Depar t men t :  

1 .  I f  t r ansmi t t ed  v i a  t he  Un i t ed  S t a t e s  Pos t a l  

Se r v i ce  o r  i t s  succe s so r ,  on  t he  da t e  i t  i s  
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ma i l ed  a s  shown  by  t he  pos t mar k ,  o r  i n  t he  ab -

s ence  o f  a  pos t mar k  t he  pos t age  me t e r  ma r k ,  

o f  t he  enve l ope  i n  wh i ch  i t  i s  r e ce ived ;  o r  i f  

no t  pos tmar ked  o r  pos t age  me t e r  ma r ked  o r  i f  

t he  ma r k  i s  i l l eg ib l e ,  on  the  da t e  en t e r ed  on  

t he  documen t  a s  t he  da t e  o f  co mpl e t i on .  

2 .  I f  t r ansmi t t ed  by  any  mea ns  o t he r  t han  t he  

Un i t ed  S ta t e s  Pos t a l  Se r v i ce  o r  i t s  succe s so r ,  

on  t he  da t e  i t  i s  r ece i ved  by  t he  Depar t men t .  

*           *           *  

B .  The  submi s s i on  o f  any  paymen t ,  appea l ,  app l i ca t i on ,  

r eques t ,  no t i c e ,  ob j ec t i on ,  pe t i t i on ,  r epo r t ,  o r  o t he r  

i n fo r ma t i on  o r  documen t  no t  w i t h i n  t he  spec i f i ed  

s t a t u t o r y  o r  r egu la t o r y  pe r i od  sha l l  be  cons i de r ed  

t i me l y  i f  i t  i s  e s t ab l i shed  t o  t he  s a t i s f ac t i on  o f  t he  

Depa r t men t  t ha t  t he  de l ay  in  submi s s i on  was  due  t o :  

Depa r t men t  e r r o r  o r  mi s i n fo r ma t i on ,  de l ay  o r  o t he r  

a c t i on  o f  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce  o r  i t s  

succe s so r ,  o r  when  t he  de l ay  i n  submi s s i on  was  be -

cause  t he  i nd i v i dua l  changed  h i s  ma i l i ng  add re s s  a t  

a  t i me  w hen  t he r e  wou l d  h ave  been  no  r ea son  fo r  

h i m t o  no t i fy  t he  Depa r t men t  o f  t he  add r e s s  change .  

1 .  Fo r  sub mi s s i on  t ha t  i s  no t  w i t h i n  t he  s t a t u t o r y  

o r  r egu l a t o r y  pe r iod  t o  be  cons i de red  t i me l y ,  

t he  i n t e r e s t ed  pa r ty  mus t  s ub mi t  a  wr i t t en  ex -

p l ana t i on  s e t t i ng  fo r t h  t he  c i r cums t ances  o f  

t he  de l ay .  

2 .  The  Di r ec t o r  sha l l  de s i gna t e  pe r sonne l  who  

a r e  t o  dec i de  whe t he r  an  ex t ens i on  o f  t i me  

sha l l  be  g r an t ed .  

3 .  No sub mi s s i on  sha l l  be  cons i de r ed  t i me l y  i f  

t he  de l ay  i n  f i l i ng  was  un r ea sonab le ,  a s  de -

t e r mi ned  by  t he  Depa r t men t  a f t e r  cons i de r i ng  

t he  c i r cums t ances  i n  t he  ca se .  

*           *           *  

C .  Any  no t i c e ,  r epor t  fo r m,  de t e r mi na t i on ,  dec i s i on ,  

a s s e s sme n t ,  o r  o t he r  documen t  ma i l ed  by  t he  

Depa r t men t  sha l l  be  cons i de r ed  a s  hav i ng  been  

s e r ved  on  t he  addr e s see  on  t he  da t e  i t  i s  ma i l ed  t o  

t he  add r es see ’ s  l a s t  known  add r e s s  i f  no t  s e rved  i n  

pe r son .  . . .  [E mpha s i s  ad ded] .  

 

I n  t he  pe t i t i on  and  i n  i t s  p r io r  f i l i ngs ,  t he  Emp l oye r  ha s  o f f e r e d  con f l i c t i ng  

exp l ana t ions  fo r  f i l i ng  a  l a t e  app l i c a t i on  fo r  r e de t e r mi na t i on  o f  t he  Bene f i t  
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Cha r ge  No t i ce .   The  Empl o ye r  wr o t e  t ha t  i t s  app l i ca t ion  “… was  a l so  sen t  v i a  

f a c s i mi l e  on  J anua r y  31 ,  2009” ,  and  t ha t  da t e  was  no t  a  bus ine s s  day  fo r  t he  

E mpl oye r .   T he  documen t  i t s e l f  shows  a  t r ansmi s s i on  and  r ece i p t  da t e  o f  

Feb r ua r y  3 ,  2009  ( Bd .  Ex hs .  3 ,  5 ) .   The  t e s t i mony  e s t ab l i she s  t he  E mpl oye r ’ s  

wi t ne s s  r e a l i z ed  on  Feb r ua ry  2 ,  2009 ,  t ha t  h i s  a t t emp t s  t o  f ax  t he  documen t  we r e  

unsuccess fu l ,  s o  t he  E mpl o ye r ’ s  w i tne s s  pe r sona l l y  f axed  i t  aga i n  on  Feb r ua r y  3 ,  

2009 .   We  no t e  t he  E mpl oye r  cou l d  have  ach ieved  a  t ime l y  f i l i ng  by  ma i l i ng  t he  

documen t  w i t h  a  pos t mar k  o f  Feb r ua r y  2 ,  2009 ,  o r  e a r l i e r .  

 

Because  t he  ev i dence  e s t ab l i shed  t he  E mpl oye r  d i d  no t  f i l e  a  t i me l y  

app l i ca t ion  fo r  r ede t e r mi na t i on ,  t he  i s su e  o f  whe t he r  t he  Empl o ye r  f i l ed  a  t i me l y  

p r o t e s t  i s  s econda ry  and  need  no t  be  dec i ded  in  t h i s  ca se  ( Bd .  Exhs .  5 ,  7A ,  7B) .    

 

The  Emp l oye r  has  no t  e s t ab l i shed  any  f ac t  wh i ch ,  i f  a ccep t ed  a s  t r ue ,  

wou l d  i nvoke  t he  p r ov i s i ons  o f  Ar i zona  Admi n i s t r a t i ve  Code ,  S ec t i on  R6 - 3 -

1404 ( B)  and  wou l d  pe r mi t  f i nd i ng  t he  app l i c a t i on  fo r  r ede t e rmi na t i on  t i me l y  

f i l ed .   Acco r d i ng l y ,   

 

THE APP EALS BO ARD  AF FIRMS t he  Depa r tmen t ’ s  d ec i s i on  da t ed  March  

30 ,  2009 ,  r ega rd i ng  t he  l a t e  f i l i ng  o f  t he  Empl oye r ’ s  app l i ca t i on  fo r  

r e de t e r mi na t i on  o f  t he  Bene f i t  Cha r ge  No t i ce .  

The  Empl oye r  d i d  no t  f i l e  an  app l i c a t i on  fo r  r ede t e r mi na t i on  o f  t he  Bene f i t  

Cha r ge  No t i ce  wi t h i n  t he  t i me  pe r i od  a l l owed ,  pu r suan t  t o  Ar i zona  Rev i s ed  

S t a t u t e s  §  23 - 732 (B) .  

The  Bene f i t  Cha r ge  No t i ce  da t ed  J anua r y  16 ,  2009 ,  r ema i ns  i n  fu l l  fo r ce  

and  e f f ec t .  

 

 

DATE D:  

 

APPEA L S BOA R D  

 

 

  

HUG O M .  FRAN C O,  Cha i r man  

 

 

  

WI LLI A M G.  DA DE,  Me mber  

 

 

  

MARI LY N J .  WHI TE,  Member  

 

_____________________________________________________________________________________ 
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PERSO N S WITH  DISABI L ITIES:  Unde r  t he  A mer i cans  w i t h  D i sab i l i t i e s  Ac t ,  

t he  Depa r t men t  mu s t  make  a  r e a sonab l e  a ccommoda t i on  t o  a l l ow a  pe r son  wi t h  a  

d i s ab i l i t y  t o  t ake  pa r t  i n  a  p r og r am,  s e r v i ce ,  o r  a c t i v i t y .   Fo r  exampl e ,  t h i s  

means  t h a t  i f  neces sa r y ,  t he  Depa r t men t  mus t  p r ov i de  s i gn  l anguage  i n t e rp r e t e r s  

fo r  peop l e  who  a r e  dea f ,  a  whee l cha i r  a cce ss i b l e  l oca t i on ,  o r  en l a r ged  p r i n t  

ma t e r i a l s .   I t  a l so  means  t ha t  t he  Depa r t men t  w i l l  t ake  any  o t he r  r e asonab l e  

a c t i on  t ha t  a l l ows  you  t o  t ake  pa r t  i n  and  unde r s t and  a  p r og r am o r  a c t i v i t y ,  

i nc l ud i ng  mak i ng  r ea sonab le  changes  t o  an  ac t iv i t y .   I f  you  be l i eve  t ha t  you  wi l l  

no t  be  ab l e  t o  unde r s t and  o r  t ake  pa r t  i n  a  p rog r am o r  a c t i v i t y  because  o f  you r  

d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i sab i l i t y  needs  i n  advance  i f  a t  a l l  

pos s i b l e .   P l ea se  con t ac t  t he  Appea l s  Boa r d  Cha i r man  a t  ( 602 )  347 - 6343 .  

_____________________________________________________________________________________ 

 

RIG H T TO  FUR TH ER R EVIEW BY TH E APPE AL S BO AR D  

 

Pu r suan t  t o  A .R .S .  §  23 - 672 ( F ) ,  t he  f i na l  da t e  fo r  f i l i ng  a  r eques t  fo r  

 

r ev i ew  i s  ____________________________. 

 

INSTR U CTIO NS FO R FIL ING  A R EQ UEST  FO R  

REVIEW  O F TH E BO ARD' S  DECI S IO N  

 

1 .  A  r eques t  fo r  r ev i ew  mus t  be  f i l ed  i n  wr i t i ng  wi t h i n  30  ca l enda r  days  f r om 

t he  ma i l i ng  da t e  o f  t he  App ea l s  Boa rd ' s  dec i s i on .   The  r eques t  fo r  r ev i ew 

i s  cons i de r ed  f i l ed  on  t he  da t e  i t  i s  ma i l ed  v i a  t he  Un i t ed  S t a t e s  Pos t a l  

Se r v i ce ,  a s  shown  by  t he  pos t mar k ,  t o  any  pub l i c  emp l oy men t  o f f i c e  i n  t he  

Un i t ed  S t a t e s  o r  Canada ,  o r  t o  t he  Appea l s  Boa r d ,  1951  W.  Came l bac k  

Road ,  Su i t e  465 ,  Phoen i x ,  Ar i zona  85015 .   A  wr i t t en  r eques t  fo r  r ev i ew  

may  a l so  be  f i l ed  i n  pe r son  a t  t he  above  l oca t i ons  o r  t r ansmi t t ed  by  a  

means  o t he r  t han  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce .   I f  i t  i s  f i l ed  i n  pe r son  

o r  t r ansmi t t ed  by  a  means  o t he r  t han  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce ,  i t  

w i l l  be  cons i de r ed  f i l ed  on  t he  da t e  i t  i s  r e ce ived .   

 

2 .  Pa r t i e s  may  be  r ep r e sen ted  in  t he  fo l lowi ng  manne r :  

 

An  i nd i v i dua l  pa r t y  ( e i t he r  c l a i ma n t  o r  oppos i ng  pa r t y )  may  r ep r e sen t  

h i mse l f  o r  be  r ep re sen t ed  by  a  du l y  au t ho r i zed  agen t  who  i s  no t  cha r g i ng  a  

f e e  fo r  t he  r ep r esen t a t i on ;  an  emp l oye r ,  i nc l ud i ng  a  co r po r a t e  emp l oye r ,  

may  r ep r e sen t  i t s e l f  t h r ough  an  o f f i c e r  o r  emp l oyee ;  o r  a  du l y  au t ho r i zed  

agen t  who  i s  cha rg i ng  a  f e e  may  r ep r e sen t  any  pa r t y ,  p r ov i d i ng  t ha t  an  

a t t o r ney  au t ho r i zed  t o  p r ac t i ce  l aw  i n  t he  S t a t e  o f  Ar i zona  sha l l  be  

r e spons i b l e  fo r  and  supe r v i se  such  agen t .  

 

3 .  The  r eques t  fo r  r ev i ew  mus t  be  s ig ned  by  t he  p r ope r  pa r t y  and  mus t  be  

accompan i ed  by  a  me mor andu m s t a t ing  t he  r ea sons  why  t he  appea l s  boa rd ' s  
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dec i s i on  i s  i n  e r ro r  and  con t a i n i ng  app r op r i a t e  c i t a t i ons  o f  t he  r e co rd ,  

r u l e s  and  o t he r  au t ho r i t y .   Upon  mo t i on ,  and  fo r  good  cause ,  t he  Appea l s  

Boa r d  may  ex t end  t he  t ime  fo r  f i l i ng  a  r eques t  fo r  r ev i ew .   The  t i me l y  

f i l i ng  o f  such  r eques t  fo r  r ev i ew  i s  a  p r e r equ i s i t e  t o  any  fu r t he r  appea l .   I f  

you  have  any  ques t i ons  abou t  f i l i ng  a  wr i t t en  r eques t  fo r  r ev i ew ,  c a l l  t he  

Appea l s  Boa r d  a t  ( 602 )  347- 6343 .  

 

_____________________________________________________________________________________ 

 

A  copy  o f  t he  fo r ego i ng  was  ma i l ed  on  

t o :  

 

 

( x )  E r :  xxx   Acc t .  No :  xxx  

 

  

( x )  ROBE RT J  DUN N I I I  

ASSI STA NT ATT ORNE Y GENE RA L  CFP/ C LA  

1275  W WAS HI N GTON –  S I TE  CO DE 040A  

PHOE NI X,  AZ  8 5007 - 2926  

 

( x )  JOHN N ORRI S ,  C HI EF  OF  TAX  

EMPLOY MENT A DMI NI STRATI ON  

P  O  BO X  6028  -  S I TE  COD E 911B  

PHOE NI X,  AZ  8 5005 - 6028  

 

 

 

By :   _______________________________ 

         Fo r  The  Appea l s  Boar d  
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Arizona Department of 
Economic Security 

 
 

Appeals Board 
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I n  t he  Mat t e r  o f :  

 

xxx  STATE O F  ARI ZO NA E  S  A  TAX U NI T  

℅  ROBE RT DU N N I I I  

ASST A T TORN EY  GENE R AL CFP/ CLA  

1275  W WAS HI N GTON ST ,  SC  040 A  

PHOE NI X,  AZ  8 5007 - 2976   

 

E mpl oye r  Depa r t men t  

_____________________________________________________________________________________ 

I MPORT ANTE - - - DECI SI Ó N DE L A  JUNTA DE APE L ACI ONE S  

 

Es t a  e s  l a  dec i s i ón  de  l a  Jun t a  de  Ape l ac i ones  sob r e  su s  bene f i c i o s  de  segu r o  de  

de sempl eo .   Es t e  av i so  con t i ene  in fo r ma c i ón  i mpor t an t e  sobr e  su  de recho  de  

r ec i b i r  bene f i c i o s  de  s egu r o  de  de sempl eo .   S i  u s t ed  no  e s t á  de  acue r do  con  l a  

dec i s i ón ,  só l o  t i ene  30  d í a s  pa r a  ape l a r  de sde  l a  f e cha  de  l a  dec i s i ón .   Nos  puede  

l l amar  a l  ( 602 )  347- 6344  y  l e  t r aduc i r emos  e s t e  av i so  a l  e spaño l .  

 

DECI SI O N  

AFFIRM ED  

 

THE EM PLO YER  p e t i t i oned  fo r  a  hea r i ng  f ro m t he  Depa r t men t ’ s  dec i s ion  

l e t t e r  i s sued  on  Mar ch  30 ,  2009 ,  wh i ch  he l d :   “… t he  No t i ce  o f  Bene f i t  Cha r ges  

da t ed  1 / 16 / 09  mus t  be  he l d  t o  be  f ina l ”  because  t he  Empl oye r ’ s  app l i c a t i on  fo r  

r ede t e r mi na t i on  was  f i l ed  l a t e .   The  Depa r t men t ’ s  dec i s i on  l e t t e r  a l so  he l d  t ha t  

t he  Empl oye r  d i d  no t  f i l e  a  t i me l y  p r o t e s t  t o  t he  No t i ce  t o  E mp l oye r ,  UB - 110 .   

The  Depa r t men t ’ s  dec i s i on  l e t t e r  he l d  a s  fo l l ows :  

… t he  Not i ce  t o  E mpl oye r ,  UB - 110  was  ma i l ed  t o  t he  

add r e s s  o f  r e co r d  fo r  you r  f i r m  on  9 / 4 / 08 .   A  p r o t e s t  t o  

paymen t  o f  bene f i t s  was  no t  r e t u r ned  t i me l y ,  t he re fo r e ,  

you r  r e sponse  t o  t he  No t i ce  o f  Bene f i t  Cha r ges ,  UC - 602 ,  

c anno t  be  accep ted  a s  a  t i me l y  p r o t e s t  t o  bene f i t s  pa i d  t o  

t h i s  c l a iman t .  …  

Your  app l i c a t i on  was  pos tmar ked  18  days  a f t e r  t he  da t e  o f  

t he  No t i ce .   S i nce  you r  app l i c a t i on  was  no t  f i l ed  w i t h i n  



Appea l s  Boa r d  No .  T - 1114741 - 001 - B  -  Page  2  

f i f t e en  ( 15 )  days  and  because  you  have  no t  e s t ab l i shed  a  

good  and  su f f i c i en t  r ea son  fo r  t he  de l ay  i n  sub mi t t i ng  t he  

app l i ca t ion ,  t he  No t i ce  o f  Bene f i t  Cha r ges  da t ed  1 / 16 /09 ,  

mus t  be  he l d  t o  be  f i na l .  …  

On Apr i l  3 ,  2009 ,  t he  E mp l oye r  r eques t ed  a  r ev i ew .   I t  ha s  been  l i be ra l l y  

cons t r ued  a s  a  t i me l y  r eques t  fo r  a  hea r i ng .   T he  Appea l s  Boa r d  ha s  j u r i sd i c t i on  

t o  cons i de r  t he  t i me l i nes s  i s sue  pu r suan t  t o  A .R .S .  §  23 - 724 ( B) .  

 

THE AP PEALS BOA RD  schedu led  a  t e l ephone  hea r i ng ,  wh i ch  was  

convened  on  June  19 ,  2009 ,  be fo r e  ROBE R T T .  NA LL,  an  Ad mi n i s t r a t i ve  Law 

Judge .   A t  t ha t  t i me ,  a l l  pa r t i e s  w e re  g i ven  an  oppo r t un i t y  t o  p r e sen t  ev i dence  on  

t he  fo l l owi ng  i s sue s :  

 

1 .  Whe t he r  t he  Empl oye r  f i l ed  a  t i me l y  app l i ca t i on  fo r  

r ede t e r mi na t i on  by  t he  Depar t men t .  

2 .  Whe t he r  t he  No t i ce  o f  Bene f i t  Cha r ges ,  UC - 602 ,  became  

f i na l  du r ing  t he  i n t e r i m pe r i od  be fo r e  t he  E mpl oye r  f i l ed  

an  app l i ca t i on  fo r  r ede t e rmi na t i on .   A l so ,  whe t he r  t he  

documen t s  f i l ed  by  t he  Empl oye r  c an  be  cons i de r ed  a  

t i me l y  p r o t e s t  t o  bene f i t s  pa i d  t o  t h i s  c l a i man t .  

See :  A .R .S .  §§  23 - 732 (B)  and  23 - 727 (D) ,  and  Ar i zo na  

Ad mi n i s t r a t i ve  Code ,  Sec t ion  R6 - 3 - 1404 .    

 

On  t he  schedu l ed  da t e  o f  hea r i ng ,  no  wi t ne s se s  appea red  on  beha l f  o f  t he  

E mpl oye r .   Coun se l  fo r  t he  Depar t men t  appea r ed ,  and  a  w i t ne s s  fo r  t he  

Depa r t men t  t e s t i f i e d .   Boa rd  Exh i b i t s  1  t h r ough  10  we r e  admi t t ed  i n t o  ev i dence .   

We  have  ca r e fu l l y  r ev i ewed  t he  r eco rd .   

 

THE A PP EALS B OAR D FI NDS t he  f ac t s  pe r t i nen t  t o  t he  i s sue  be fo r e  u s  

and  nece ssa r y  t o  ou r  dec i s ion  a r e :   

 

1 .  The  Depa r t men t  ma i l ed  a  Bene f i t  Cha r ge  No t i ce  t o  t he  Em -

p l oye r ’ s  add r e s s  o f  r eco r d  on  J anua ry  16 ,  2009  ( Bd .  Exh .  1 ) .    

2 .  The  Emp l oye r ’ s  app l i c a t i on  fo r  r ede t e r mi na t i on  o f  t he  Bene f i t  

Cha r ge  No t i ce  was  f i l ed  by  f ax  on  Feb r ua r y  3 ,  2009 .   Th e  

E mpl oye r ’ s  app l i ca t i on  was  da t ed  Feb r ua ry  3 ,  20 09 .   Th e  

E mpl oye r  i nc l uded  no  r ea son  fo r  f i l i ng  a  l a t e  app l i ca t i on  ( Bd .  

Exh s .  2A ,  2B ) .  

3 .  On  Mar ch  30 ,  2009 ,  t he  Depa r t men t  i s sued  i t s  dec i s i on  on  the  

t i me l i ne s s  o f  t he  E mpl oye r ’ s  “ r e sponse  t o  t he  Not i ce  o f  Bene f i t  

Cha r ges ,  UC - 602  …”.   T he  Depa r t m en t  he l d  t ha t ,  because  t he  

E mpl oye r  d i d  no t  f i l e  i t s  app l i c a t i on  fo r  r ede t e r mi na t i on  wi t h in  

15  days  “ …  and  because  you  have  no t  e s t ab l i shed  a  good  and  
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su f f i c i en t  r e a son  fo r  t he  de l ay  i n  sub mi t t i ng  t he  app l i c a t i on ,  t he  

No t i ce  o f  Bene f i t  Cha r ges  da t ed  1 / 16 / 09  mus t  be  he l d  t o  be  

f i na l . ”  ( Bd .  Exh .  3 ) .   

4 .  The  Depa r t men t  a l so  conc l uded  tha t  a  p ro t e s t  t o  paymen t  o f  

bene f i t s  was  no t  r e tu rned  t i me l y  fo l l owi ng  t he  No t i ce  t o  

E mpl oye r ,  UB - 110 ,  t ha t  was  ma i l ed  to  t he  Empl oye r ’ s  add r e s s  o f  

r e co r d  on  Ju l y  11 ,  2008  ( Bd .  Exh .  3 ) .  

5 .  On  Apr i l  3 ,  2009 ,  t he  Emp l oye r  r eques t ed  r ev i ew  r ega r d i ng  t wo  

fo r mer  emp l oyee s .   The  E mpl oye r  i nc l uded  a  copy  o f  t he  Ju l y  11 ,  

2008  No t i ce  t o  Empl oye r  UB - 110  r ega r d i ng  one  o f  i t s  wor ke r s ,  

w i t h  a  p r o t e s t  da t ed  Ju l y  17 ,  2008  ( Bd .  Ex hs .  5A ,  5B) .   Th e  

E mpl oye r  a l so  i nc luded  a  copy  o f  t he  Sep t embe r  4 ,  2008  No t i ce  

t o  Empl o ye r  UB - 110  r ega rd i ng  ano t he r  o f  i t s  wor ke r s ,  w i t h  a  

p r o t e s t  da t ed  Sep tembe r  12 ,  2008  ( Bd .  Exhs .  10D,  10E ) .   These  

fo r mer  w or ke r s  we r e  among  dozens  l i s t ed  on  t he  Bene f i t  Cha r ge  

No t i ce  i s sued  on  Janua r y  16 ,  2009  ( Bd .  Exhs .  1 ,  7 ) .  

6 .  I n  i t s  l e t t e r ,  t he  Empl oye r  con t ended  t ha t  i t  f i l ed  a  p r o t e s t  t o  t he  

UB- 110  no t i c e  w i t h i n  4  bus i ne s s  days .   The  Empl oye r  d i d  no t  

o f f e r  any  exp l ana t i on  fo r  f i l i ng  a  l a t e  ap p l i ca t i on  fo r  

r ede t e r mi na t i on  on  Feb r ua r y  3 ,  2009 .   The  E mpl oy e r ’ s  l e t t e r  

does  no t  spec i f i ca l l y  men t i on  any  exp l ana t i on  fo r  t he  l a t e  

app l i ca t ion  fo r  r e cons i de ra t i on  o f  t he  Bene f i t  Cha r ge  No t i ce .  

( Bd .  Exh .  4B) .    

 

Ar i zona  Rev i s ed  S t a t u t e s  §  23 - 732 (B) ,  p r ov ide s  i n  pe r t i nen t  pa r t :  

 

B .  The  depa r t men t  may  g i ve  qua r t e r l y  no t i f i c a t i on  t o  

emp l oye r s  o f  bene f i t s  pa i d  and  cha r geab le  t o  t he i r  

a ccoun t s  o r  o f  t he  s t a t u s  o f  such  accoun t s ,  and  such  

no t i f i c a t ion ,  i n  t he  absence  o f  an  app l i ca t ion  fo r  

r ede t e r mi na t i on  f i l ed  w i th i n  f i f t e en  days  a f t e r  

ma i l i ng ,  sha l l  beco me  conc l u s i ve  and  b i nd i ng  upon  

t he  emp l oye r  fo r  a l l  pu r pose s .   A  r ede t e r mi na t i on  o r  

den i a l  o f  an  app l i c a t i on  by  t he  depa r t men t  sha l l  

become  f i na l  un l e s s  w i th i n  f i f t e en  days  a f t e r  

ma i l i ng  o r  de l i ve ry  t he r eo f  an  appea l  i s  f i l ed  w i t h  

t he  appea l s  boa rd .   The  r ede t e rmi na t i on  may  be  

i n t r oduced  i n  any  subsequen t  admi n i s t r a t i ve  o r  

j ud i c i a l  p r oceed i ngs  i nvo l v i ng  t he  de t e r mi na t i on  o f  

t he  r a t e  o f  con t r ibu t i ons  o f  any  emp l oye r  fo r  any  

ca l enda r  yea r  … [E mphas i s  added ] .    
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Ar i zona  Ad mi n i s t r a t i ve  Code ,  Sec t ion  R6 - 3 - 1506 ( B) ,  p r ov i de s  i n  pe r t i nen t  

pa r t :  

 

B .  Pe t i t i on  fo r  hea r i ng  o r  r ev i ew  

1 .  Any  i n t e r e s t ed  pa r t y  t o  a  r e cons i de r ed  

de t e r mi na t i on  o r  a  den i a l  o f  app l i c a t i on  fo r  

r e cons i de r ed  de t e rmi na t i on  o r  a  pe t i t i on  fo r  

r e a s ses smen t  ma y  pe t i t i on  t he  Ap pea l s  Boa r d  

fo r  r ev i ew .   The  pe t i t i on  sha l l  be  i n  wr i t i ng  

and  sha l l  be  s i gned  by  t he  appe l l an t  o r  t he  

au t ho r i zed  agen t .   The  pe t i t i on  sha l l  be  f i l ed  

w i t h i n  15  ca l enda r  days  a f t e r  t he  ma i l i ng  o f  

t he  r econs i de r ed  de t e r mi na t i on  o r  den i a l  

t he r eo f  i nvo l v i ng  one  o f  t he  fo l l owi ng  i s sue s :  

a .  Bene f i t s  pa i d  and  cha r geab l e  t o  t he  

accoun t  (A .R .S .  §  23 - 732 ) ;  

b .  The  r a t e  o f  con t r ibu t i ons  (A .R .S .  §  23 -

732) ;  …  

*           *           *  

 

No t i c e s  t o  Empl oye r  t ha t  a  c l a iman t  ha d  f i l ed  an  i n i t i a l  c l a i m fo r  

Une mpl oy men t  I n su r ance  bene f i t s ,  UB - 110 ,  w e r e  mai l ed  t o  t he  Empl oye r ’ s  

add r e s s  o f  r e co r d  on  Ju l y  11 ,  2008  and  Sep t embe r  4 ,  2008 .   The  r eco r d  r evea l s  

t ha t  a  copy  o f  t he  Bene f i t  Cha r ge  No t i ce ,  UC- 602 ,  was  s en t  by  ma i l  on  J anua r y  

16 ,  2009 ,  t o  t he  Empl oye r ' s  l a s t  known  add r e s s  o f  r e co r d .  

 

The  E mp l oye r ’ s  app l i c a t i on  fo r  r ede t e r mi na t i on  o f  t he  Bene f i t  Cha r ge  

No t i ce  was  f i l ed  by  f ax  on  Feb r ua r y  3 ,  2009  ( Bd .  Exh s .  2 ,  8 ) .   Tha t  da t e  i s  mor e  

t han  15  days  f r om t he  da t e  o f  t he  Bene f i t  Cha r ge  No t i ce .   The  Empl oye r ’ s  

app l i ca t ion  fo r  r ede t e r mi na t i on ,  t he r e fo r e ,  was  no t  f i l ed  w i t h i n  t he  s t a t u t o r y  

t i me .  

 

Ar i zona  Ad mi n i s t r a t i ve  Code ,  Sec t i on  R6 -3 - 1404  p r ov i de s  i n  pe r t i nen t  

pa r t :  

*           *           *  

B .  The  submi s s i on  o f  any  paymen t ,  appea l ,  app l i ca t i on ,  

r eques t ,  no t i c e ,  ob j ec t i on ,  pe t i t i on ,  r epo r t ,  o r  o t he r  

i n fo r ma t i on  o r  documen t  no t  w i t h i n  t he  spec i f i ed  

s t a t u t o r y  o r  r egu la t o r y  pe r i od  sha l l  be  cons i de r ed  

t i me l y  i f  i t  i s  e s t ab l i shed  t o  t he  s a t i s f ac t i on  o f  t he  

Depa r t men t  t ha t  t he  de l ay  in  submi s s i on  was  due  t o :  

Depa r t men t  e r r o r  o r  mi s i n fo r ma t i on ,  de l ay  o r  o t he r  

a c t i on  o f  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce  o r  i t s  

succe s so r ,  o r  when  t he  de l ay  i n  submi s s i on  was  be -
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cause  t he  i nd i v i dua l  changed  h i s  ma i l i ng  add re s s  a t  

a  t i me  w hen  t he r e  wou l d  h ave  been  no  r ea son  fo r  

h i m t o  no t i fy  t he  Depa r t men t  o f  t he  add r e s s  change .  

1 .  Fo r  sub mi s s i on  t ha t  i s  no t  w i t h i n  t he  s t a t u t o r y  

o r  r egu l a t o r y  pe r iod  t o  be  cons i de red  t i me l y ,  

t he  i n t e r e s t ed  pa r ty  mus t  s ub mi t  a  wr i t t en  ex -

p l ana t i on  s e t t i ng  fo r t h  t he  c i r cums t ances  o f  

t he  de l ay .  

2 .  The  Di r ec t o r  sha l l  de s i gna t e  pe r sonne l  who  

a r e  t o  dec i de  whe t he r  an  ex t ens i on  o f  t i me  

sha l l  be  g r an t ed .  

3 .  No sub mi s s i on  sha l l  be  cons i de r ed  t i me l y  i f  

t he  de l ay  i n  f i l i ng  was  un r ea sonab le ,  a s  de -

t e r mi ned  by  t he  Depa r t men t  a f t e r  cons i de r i ng  

t he  c i r cums t ances  i n  t he  ca se .  

*           *           *  

C .  Any  no t i c e ,  r epor t  fo r m,  de t e r mi na t i on ,  dec i s i on ,  

a s s e s sme n t ,  o r  o t he r  documen t  ma i l ed  by  t he  

Depa r t men t  sha l l  be  cons i de r ed  a s  hav i ng  been  

s e r ved  on  t he  addr e s see  on  t he  da t e  i t  i s  ma i l ed  t o  

t he  add r es see ’ s  l a s t  known  add r e s s  i f  no t  s e rved  i n  

pe r son .  . . .  [E mpha s i s  added] .  

 

I n  t he  pe t i t i on ,  t he  E mpl oye r  o f f e r ed  no  exp l ana t i on  fo r  f i l i ng  a  l a t e  

app l i ca t ion  fo r  r e de t e r mi na t i on  o f  t he  Bene f i t  Cha r ge  No t i ce .   I n s t ead ,  t he  

E mpl oye r  on l y  d i scus sed  whe t he r  i t  f i l ed  t ime l y  p r o t e s t s  r ega r d i ng  t wo  ou t  o f  

dozens  o f  emp l oye es  who  we r e  l i s t ed  i n  t he  Bene f i t  Cha r ge  No t i ce .   Because  t he  

ev i dence  e s t ab l i shed  t he  E mpl oy e r  d i d  no t  f i l e  a  t i me l y  app l i ca t i on  fo r  

r ede t e r mi na t i on ,  t he  i s sue  o f  whe t he r  t he  E mpl oye r  f i l ed  t ime l y  p r o t e s t s  i s  

s econda ry  and  need  no t  be  dec i ded  in  t h i s  ca se .    

 

The  Emp l oye r  has  no t  e s t ab l i shed  any  f a c t  wh i ch ,  i f  a ccep t ed  a s  t r ue ,  

wou l d  i nvoke  t he  p r ov i s i ons  o f  Ar i zona  Admi n i s t r a t i ve  Code ,  Sec t i on  R6 - 3 -

1404 ( B)  and  wou l d  pe r mi t  f i nd i ng  t he  app l i c a t i on  fo r  r ede t e rmi na t i on  t i me l y  

f i l ed .   Acco r d i ng l y ,   

 

THE APP EALS BO ARD  AF FIRMS t he  Depa r tmen t ’ s  d ec i s i on  d a t ed  March  

30 ,  2009 ,  r ega rd i ng  t he  l a t e  f i l i ng  o f  t he  Empl oye r ’ s  app l i ca t i on  fo r  

r e de t e r mi na t i on  o f  t he  Bene f i t  Cha r ge  No t i ce .  

The  Empl oye r  d i d  no t  f i l e  an  app l i c a t i on  fo r  r ede t e r mi na t i on  o f  t he  Bene f i t  

Cha r ge  No t i ce  w i t h i n  t he  15 - day  t i me  pe r iod  a l l owed ,  pu r suan t  t o  Ar i zona  

Rev i s ed  S t a t u t e s  §  23 - 732 (B) .  
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The  Bene f i t  Cha r ge  No t i ce  da t ed  J anua r y  16 ,  2009 ,  r ema i ns  i n  fu l l  fo r ce  

and  e f f ec t .  

 

DATE D:  

 

APPEA L S BOA R D  

 

 

  

HUG O M .  FRAN C O,  Cha i r man  

 

 

  

WI LLI A M G.  DA DE,  Me mber  

 

 

  

MARI LY N J .  WHI TE,  Member  

 

_____________________________________________________________________________________ 

 

PERSO N S WITH  DISABI L ITIES:  Unde r  t he  A mer i cans  w i t h  D i sab i l i t i e s  Ac t ,  

t he  Depa r t men t  mu s t  make  a  r e a sonab l e  a ccommoda t i on  t o  a l l ow a  pe r son  wi t h  a  

d i s ab i l i t y  t o  t ake  pa r t  i n  a  p r og r am,  s e r v i ce ,  o r  a c t i v i t y .   Fo r  exampl e ,  t h i s  

means  t h a t  i f  neces sa r y ,  t he  Depa r t men t  mus t  p r ov i de  s i gn  l anguage  i n t e rp r e t e r s  

fo r  peop l e  who  a r e  dea f ,  a  whee l cha i r  a cce ss i b l e  l oca t i on ,  o r  en l a r ged  p r i n t  

ma t e r i a l s .   I t  a l so  means  t ha t  t he  Depa r t men t  w i l l  t ake  any  o t he r  r e asonab l e  

a c t i on  t ha t  a l l ows  you  t o  t ake  pa r t  i n  and  unde r s t and  a  p r og r am o r  a c t i v i t y ,  

i nc l ud i ng  mak i ng  r ea sonab le  changes  t o  an  ac t iv i t y .   I f  you  be l i eve  t ha t  you  wi l l  

no t  be  ab l e  t o  unde r s t and  o r  t ake  pa r t  i n  a  p rog r am o r  a c t i v i t y  because  o f  you r  

d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i sab i l i t y  needs  i n  advance  i f  a t  a l l  

pos s i b l e .   P l ea se  con t ac t  t he  Appea l s  Boa r d  Cha i r man  a t  ( 602 )  347 - 6343 .  

_____________________________________________________________________________________ 

 

RIG H T TO  FUR TH ER R EVIEW BY TH E APPE AL S BO AR D  

 

Pu r suan t  t o  A .R .S .  §  23 - 672 ( F ) ,  t he  f i na l  da t e  fo r  f i l i ng  a  r eques t  fo r  

 

r ev i ew  i s  ____________________________. 

 

INSTR U CTIO NS FO R FIL ING  A R EQ UEST  FO R  

REVIEW  O F TH E BO ARD' S  DECI S IO N  

 

1 .  A  r eques t  fo r  r ev i ew  mus t  be  f i l ed  i n  wr i t i ng  wi t h i n  30  ca l enda r  days  f r om 

t he  ma i l i ng  da t e  o f  t he  App ea l s  Boa rd ' s  dec i s i on .   The  r eques t  fo r  r ev i ew 

i s  cons i de r ed  f i l ed  on  t he  da t e  i t  i s  ma i l ed  v i a  t he  Un i t ed  S t a t e s  Pos t a l  
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Se r v i ce ,  a s  shown  by  t he  pos t mar k ,  t o  any  pub l i c  emp l oy men t  o f f i c e  i n  t he  

Un i t ed  S t a t e s  o r  Canada ,  o r  t o  t he  Appea l s  Boa r d ,  1951  W.  Came l bac k  

Road ,  Su i t e  465 ,  Phoen i x ,  Ar i zon a  85015 .   A  wr i t t en  r eques t  fo r  r ev i ew  

may  a l so  be  f i l ed  i n  pe r son  a t  t he  above  l oca t i ons  o r  t r ansmi t t ed  by  a  

means  o t he r  t han  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce .   I f  i t  i s  f i l ed  i n  pe r son  

o r  t r ansmi t t ed  by  a  means  o t he r  t han  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce ,  i t  

w i l l  be  cons i de r ed  f i l ed  on  t he  da t e  i t  i s  r e ce ived .   

2 .  Pa r t i e s  may  be  r ep r e sen ted  in  t he  fo l lowi ng  manne r :  

An  i nd i v i dua l  pa r t y  ( e i t he r  c l a i ma n t  o r  oppos i ng  pa r t y )  may  r ep r e sen t  

h i mse l f  o r  be  r ep re sen t ed  by  a  du l y  au t ho r i zed  agen t  who  i s  no t  cha r g i ng  a  

f e e  fo r  t he  r ep r esen t a t i on ;  an  emp l oye r ,  i nc l ud i ng  a  co r po r a t e  emp l oye r ,  

may  r ep r e sen t  i t s e l f  t h r ough  an  o f f i c e r  o r  emp l oyee ;  o r  a  du l y  au t ho r i zed  

agen t  who  i s  cha rg i ng  a  f e e  may  r ep r e sen t  any  pa r t y ,  p r ov i d i ng  t ha t  an  

a t t o r ney  au t ho r i zed  t o  p r ac t i ce  l aw  i n  t he  S t a t e  o f  Ar i zona  sha l l  be  

r e spons i b l e  fo r  and  supe r v i se  such  agen t .  

3 .  The  r eques t  fo r  r ev i ew  mus t  be  s igned  by  t he  p r ope r  pa r t y  and  mus t  be  

accompan i ed  by  a  me mor andu m s t a t ing  t he  r ea sons  why  t he  appea l s  boa rd ' s  

dec i s i on  i s  i n  e r ro r  and  con t a i n i ng  app r op r i a t e  c i t a t i ons  o f  t he  r e co rd ,  

r u l e s  and  o t he r  au t ho r i t y .   Upon  mo t i on ,  and  fo r  good  cause ,  t he  Appea l s  

Boa r d  may  ex t end  t he  t ime  fo r  f i l i ng  a  r eques t  fo r  r ev i ew .   The  t i me l y  

f i l i ng  o f  such  r eques t  fo r  r ev i ew  i s  a  p r e r equ i s i t e  t o  any  fu r t h e r  appea l .   I f  

you  have  any  ques t i ons  abou t  f i l i ng  a  wr i t t en  r eques t  fo r  r ev i ew ,  c a l l  t he  

Appea l s  Boa r d  a t  ( 602 )  347- 6343 .  

_____________________________________________________________________________________ 

A  copy  o f  t he  fo r ego i ng  was  ma i l ed  on  

t o :  

 

( x )  E r :  xxx   Acc t .  No :  xxx  

 

( x )  ROBE RT J  DUN N I I I  

ASSI STA NT ATT ORNE Y GENE RA L  CFP/ C LA  

1275  W WAS HI N GTON –  S I TE  CO DE 040A  

PHOE NI X,  AZ  8 5007 - 2926  

 

( x )  JOHN N ORRI S ,  C HI EF  OF  TAX  

EMPLOY MENT A DMI NI STRATI ON  

P  O  BO X  6028  -  S I TE  COD E 911B  

PHOE NI X,  AZ  8 5005 - 6028  

 

 

 

By :   _______________________________ 

         Fo r  The  Appea l s  Boar d  
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Arizona Department of 
Economic Security 

 
 

Appeals Board 
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_____________________________________________________________________________________ 

I n  t he  Mat t e r  o f :  

 

XXX  STATE O F  ARI ZO NA E  S  A  TAX U NI T  

℅  ROBE RT DU N N I I I  

ASST A T TORN EY  GENE R AL CFP/ CLA  

1275  W WAS HI N GTON ST ,  SC  040 A  

PHOE NI X,  AZ  8 5007 - 2976   

 

E mpl oye r  Depa r t men t  

_____________________________________________________________________________________ 

I MPORT ANTE - - - DECI SI Ó N DE L A  JUNTA DE APE L ACI ONE S  

 

Es t a  e s  l a  dec i s i ón  de  l a  Jun t a  de  Ape l ac i ones  sob r e  su s  bene f i c i o s  de  segu r o  de  

de sempl eo .   Es t e  av i so  con t i ene  in fo r ma c i ón  i mpor t an t e  sobr e  su  de recho  de  

r ec i b i r  bene f i c i o s  de  s egu r o  de  de sempl eo .   S i  u s t ed  no  e s t á  de  acue r do  con  l a  

dec i s i ón ,  só l o  t i ene  30  d í a s  pa r a  ape l a r  de sde  l a  f e cha  de  l a  dec i s i ón .   Nos  puede  

l l amar  a l  ( 602 )  347- 6344  y  l e  t r aduc i r emos  e s t e  av i so  a l  e spaño l .  

 

DECI SI O N  

AFFIRM ED  

 

 

THE EM PLO YER  p e t i t i oned  fo r  a  hea r i ng  f ro m t he  Depa r t men t ’ s  dec i s ion  

l e t t e r  i s sued  on  Mar ch  30 ,  2009 ,  wh i ch  he l d :   “… t he  No t i ce  o f  Bene f i t  Cha r ges  

da t ed  01 /16 / 2009  mus t  be  he l d  t o  be  f i na l ”  because  the  E mpl oye r ’ s  app l i c a t i on  

fo r  r ede t e r mi na t i on  was  f i l ed  l a t e .   The  Depar t men t ’ s  dec i s i on  l e t t e r  a l so  he l d  

t ha t  t he  E mpl oye r  d i d  no t  f i l e  a  t i me l y  p r o t e s t  t o  t he  No t i ce  t o  Empl oye r ,  UB -

110 .   The  Depa r t men t ’ s  dec i s i on  l e t t e r  he l d  a s  fo l l ows :  

… t he  No t i ce  t o  E mpl oye r ,  UB - 110 ,  was  ma i l ed  t o  t he  

add r e s s  o f  r e co r d  fo r  you r  f i r m on  9 / 08 / 08 .   A  p r o t e s t  t o  

paymen t  o f  bene f i t s  was  no t  r e t u r ned  t i me l y ,  t he re fo r e ,  

you r  r e sponse  t o  t he  No t i ce  o f  Bene f i t  Cha r ges ,  UC - 602 ,  

c ann o t  be  accep ted  a s  a  t i me l y  p r o t e s t  t o  bene f i t s  pa i d  t o  

t h i s  c l a iman t .  …  
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Your  app l i c a t i on  was  pos tmar ked  24  days  a f t e r  t he  da t e  o f  

t he  No t i ce .   S i nce  you r  app l i c a t i on  was  no t  f i l ed  w i t h i n  

f i f t e en  ( 15 )  days  and  because  you  have  no t  e s t ab l i shed  a  

good  and  su f f i c i en t  r ea son  fo r  t he  de l ay  i n  sub mi t t i ng  t he  

app l i ca t ion ,  t he  No t i ce  o f  Bene f i t  Cha r ges  da t ed  1 / 16 /09 ,  

mus t  be  he l d  t o  be  f i na l .  …  

On Apr i l  8 ,  2009 ,  t he  E mp l oye r  r eques t ed  a  r ev i ew .   I t  ha s  been  l i be ra l l y  

cons t r ued  a s  a  t i me l y  r eques t  fo r  a  hea r i ng .   T he  Appea l s  Boa r d  ha s  j u r i sd i c t i on  

t o  cons i de r  t he  t i me l i nes s  i s sue  i n  t h i s  ma t t e r  pu r suan t  t o  A .R .S .  §  23 - 724 ( B) .  

 

THE AP PEALS BOA RD schedu l ed  an  i n - pe r son  hea r i ng ,  wh i ch  was  

convened  on  June  19 ,  2009 ,  be fo r e  ROBE R T T .  NA LL,  an  Ad mi n i s t r a t i ve  Law 

Judge .   A t  t ha t  t i me ,  a l l  pa r t i e s  w e re  g i ven  an  oppo r t un i t y  t o  p r e sen t  ev i dence  on  

t he  fo l l owi ng  i s sue s :  

 

1 .  Whe t he r  t he  Empl oye r  f i l ed  a  t i me l y  app l i ca t i on  fo r  

r ede t e r mi na t i on  by  t he  Depar t men t .  

2 .  Whe t he r  t he  No t i ce  o f  Bene f i t  Cha r ges ,  UC - 602 ,  became  

f i na l  du r ing  t he  i n t e r i m pe r i od  be fo r e  t he  E mpl oye r  f i l ed  

an  app l i ca t i on  fo r  r ede t e rmi na t i on .   A l so ,  whe t he r  t he  

documen t s  f i l ed  by  t he  Empl oye r  c an  be  cons i de r ed  a  

t i me l y  p r o t e s t  t o  bene f i t s  pa i d  t o  t h i s  c l a i man t .  

See :  A .R .S .  §§  23 - 732 (B)  and  23 - 727 (D) ,  and  Ar i zona  

Ad mi n i s t r a t i ve  Code ,  Sec t ion  R6 - 3 - 1404 .    

 

On  t he  schedu l ed  da t e  o f  hea r i ng ,  t wo  E mpl oye r  wi t ne s se s  appea r ed  t o  

t e s t i fy .   Counse l  fo r  t he  Depa r t men t  and  a  w i t ne s s  fo r  t he  Depa r tmen t  app ea r ed .   

Boa r d  Exh i b i t s  1  t h r ough  6  we r e  ad mi t t ed  in t o  ev i dence .   We  have  ca r e fu l l y  

r ev i ewed  t he  r eco rd .   

 

THE A PP EALS B OAR D FI NDS t he  f ac t s  pe r t i nen t  t o  t he  i s sue  be fo r e  u s  

and  nece ssa r y  t o  ou r  dec i s ion  a r e :   

 

1 .  The  Depa r t men t  ma i l ed  a  Bene f i t  Cha r ge  No t i ce  t o  t he  Em -

p l oye r ’ s  add r e s s  o f  r e co r d  on  J anua ry  16 ,  2009  ( Bd .  Exh .  1 ) .    

2 .  The  Emp l oye r ’ s  app l i c a t i on  fo r  r ede t e r mi na t i on  o f  t he  Bene f i t  

Cha r ge  No t i ce  was  f i l ed  by  f ax  on  Feb r ua r y  17 ,  2009 .   The  

E mpl oye r ’ s  app l i ca t i on  was  hand - wr i t t en  on  the  Bene f i t  Cha r ge  

No t i ce  documen t .   The  Empl oye r  i nc l uded ,  a s  i t s  r e a son  fo r  

f i l i ng  a  l a t e  app l i ca t i on ,  “ JUST RECEI VE D THI S  

NOTI FI C ATI ON A T HOME ADD RES S 2 / 8 / 2009 . ”  ( Bd .  Exh .  2 ) .  

3 .  On  Mar ch  3 0 ,  2009 ,  t he  Depa r t men t  i s sued  i t s  dec i s i on  on  the  

t i me l i ne s s  o f  t he  E mpl oye r ’ s  app l i ca t i on  fo r  r ede t e r mi na t i on  o f  
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t he  Bene f i t  Cha r ge  No t i ce .   The  De pa r t men t  he l d  t ha t ,  because  

t he  Empl oye r  d i d  no t  f i l e  i t s  app l i c a t i on  fo r  r ede t e r mi na t i on  

wi t h i n  15  days  “ …  and  because  you  have  no t  e s t ab l i shed  a  good  

and  su f f i c i en t  r ea son  fo r  t he  de l ay  in  submi t t i ng  t he  app l i c a t i on ,  

t he  No t i ce  o f  Bene f i t  Cha r ge s  da t ed  1 / 16 / 09 ,  mus t  be  he l d  t o  be  

f i na l . ”  ( Bd .  Exh .  3 ) .   

4 .  The  Depa r t men t  a l so  conc l uded  tha t  a  p ro t e s t  t o  paymen t  o f  

bene f i t s  was  no t  r e tu rned  t i me l y  fo l l owi ng  t he  No t i ce  t o  

E mpl oye r ,  UB - 110 ,  t ha t  was  ma i l ed  to  t he  Empl oye r ’ s  add r e s s  o f  

r e co r d  on  Sep t emb e r  8 ,  2008  ( Bd .  Exh .  3 ) .  

5 .  On  Apr i l  8 ,  2009 ,  t he  E mp l oye r  r eques t ed  r ev i ew .   I n  i t s  l e t t e r ,  

t he  Empl oye r  con tended  t ha t  i t  f i l ed  i t s  r e sponse  “… a  f ew  days  

a f t e r  t he  due  da t e  because  t he  c l a i m was  s en t  t o  ou r  home  

add r e s s ,  no t  t he  bus i ne s s  –  and  I  was  hav i ng  a  baby  –  and  d i d  

no t  check  t he  ma i l  fo r  2  weeks . ”   On  t he  back  o f  t he  enve l ope  

con t a i n i ng  i t s  r eques t  fo r  hea r i ng ,  t he  E mpl oye r  spec i f i ed  a  

d i f f e r en t  add r e s s  fo r  t he  f i r s t  t i me  (Bd .  Exh s .  5A ,  5 C) .    

6 .  The  E mpl oye r ’ s  pe r sona l  che f  bus i ne s s  i s  ope ra t ed  by  a  husband  

and  wi fe .   I n  Feb rua r y  2008 ,  a  r e t a i l  sh op  was  opened  on  Be l l  

Road  bu t  t he  Emp l oye r  con t i nued  t o  r e ce i ve  documen t s  f r om t h e  

Depa r t men t  a t  i t s  fo r mer  p r i va t e  r e s i dence  add r e s s  on  As t e r  

Dr i ve  because  t he  E mpl oye r  d i d  no t  no t i fy  t he  Depa r t men t  o f  a  

change  i n  add r e s s .  

7 .  Due  t o  t he  wi fe ’ s  ch i l db i r th  and  hosp i t a l i za t i on  fo r  4  days ,  t he  

owne r s  d i d  no t  check  i ncomi ng  ma i l  a t  t he  r e s i dence  un t i l  t he  

Sa t u r day  be fo r e  i t  f axed  an  app l i c a t ion  fo r  r ede t e r mi na t i on .   A  

s econd  f ax  t r ansmi s s i on  a l so  occu r r ed  because  t he  Depa r t men t ’ s  

wor ke r s  s a i d  t hey  had  no t  r e ce i ved  any t h i ng .  

 

Ar i zona  Rev i s ed  S t a t u t e s  §  23 - 732 (B) ,  p r ov ide s  i n  pe r t i nen t  pa r t :  

 

B .  The  depa r t men t  may  g i ve  qua r t e r l y  no t i f i c a t i on  t o  

emp l oye r s  o f  bene f i t s  pa i d  and  cha r geab le  t o  t he i r  

a ccoun t s  o r  o f  t he  s t a t u s  o f  such  accoun t s ,  and  such  

no t i f i c a t ion ,  i n  t he  absence  o f  an  app l i ca t ion  fo r  

r ede t e r mi na t i on  f i l ed  w i th i n  f i f t e en  days  a f t e r  

ma i l i ng ,  sha l l  beco me  conc l u s i ve  and  b i nd i ng  upon  

t he  emp l oye r  fo r  a l l  pu r pose s .   A  r ede t e r mi na t i on  o r  

den i a l  o f  an  app l i c a t i on  by  t he  depa r t men t  sha l l  

become  f i na l  un l e s s  w i th i n  f i f t e en  days  a f t e r  

ma i l i ng  o r  de l i ve ry  t he r eo f  an  appea l  i s  f i l ed  w i t h  

t he  appea l s  boa rd .   The  r ede t e rmi na t i on  may  be  

i n t r oduced  i n  any  subsequen t  admi n i s t r a t i ve  o r  

j ud i c i a l  p r oceed i ngs  i nvo l v i ng  t he  de t e r mi na t i on  o f  
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t he  r a t e  o f  con t r ibu t i ons  o f  any  emp l oye r  fo r  any  

ca l enda r  yea r  … [E mphas i s  added ] .    

 

Ar i zona  Ad mi n i s t r a t i ve  Code ,  Sec t ion  R6 - 3 - 1506 ( B) ,  p r ov i de s  i n  pe r t i nen t  

pa r t :  

 

B .  Pe t i t i on  fo r  hea r i ng  o r  r ev i ew  

1 .  Any  i n t e r e s t ed  pa r t y  t o  a  r e cons i de r ed  

de t e r mi na t i on  o r  a  den i a l  o f  app l i c a t i on  fo r  

r e cons i de r ed  de t e rmi na t i on  o r  a  pe t i t i on  fo r  

r e a s ses smen t  ma y  pe t i t i on  t he  Ap pea l s  Boa r d  

fo r  r ev i ew .   The  pe t i t i on  sha l l  be  i n  wr i t i ng  

and  sha l l  be  s i gned  by  t he  a ppe l l an t  o r  t he  

au t ho r i zed  agen t .   The  pe t i t i on  sha l l  be  f i l ed  

w i t h i n  15  ca l enda r  days  a f t e r  t he  ma i l i ng  o f  

t he  r econs i de r ed  de t e r mi na t i on  o r  den i a l  

t he r eo f  i nvo l v i ng  one  o f  t he  fo l l owi ng  i s sue s :  

a .  Bene f i t s  pa i d  and  cha r geab l e  t o  t he  

accoun t  (A .R .S .  §  23 - 732 ) ;  

b .  The  r a t e  o f  con t r ibu t i ons  (A .R .S .  §  23 -

732) ;  …  

*           *           *  

 

The  No t i ce  t o  Empl oye r  t ha t  a  c l a i man t  had  f i l ed  an  i n i t i a l  c l a i m f o r  

Une mpl oy men t  I nsu r ance  bene f i t s ,  UB - 110 ,  was  ma i l ed  t o  t he  Empl oye r ’ s  

add r e s s  o f  r e co r d  on  November  5 ,  2008 .   The  r eco r d  r evea l s  t ha t  a  copy  o f  t he  

Bene f i t  Cha r ge  No t i ce ,  UC - 602 ,  was  s en t  by  ma i l  on  J anua ry  16 ,  2009 ,  t o  t he  

E mpl oye r ' s  l a s t  known  add r e s s  o f  r e co r d .  

 

The  E mp l oye r ’ s  app l i c a t i on  fo r  r ede t e r mi na t i on  o f  t he  Bene f i t  Cha r ge  

No t i ce  was  f i l ed  by  ma i l  pos t mar ked  on  Feb r ua r y  17 ,  2009  ( Bd .  Exh .  2 ) .   Th i s  

da t e  i s  mor e  t han  15  days  f r o m t he  da t e  o f  t he  B ene f i t  Cha r ge  No t i ce .   The  

E mpl oye r ’ s  app l i ca t i on  f o r  r ede t e r mi na t i on ,  t he r e fo r e ,  was  no t  f i l ed  w i t h i n  t he  

s t a t u t o r y  t i me .  

 



Appea l s  Boa r d  No .  T - 1114751 - 001 - B  -  Page  5  

Ar i zona  Ad mi n i s t r a t i ve  Code ,  Sec t i on  R6 -3 - 1404  p r ov i de s  i n  pe r t i nen t  

pa r t :  

A .  Excep t  a s  o t he r wi se  p r ov i ded  by  s t a t u t e  o r  by  

Depa r t men t  r egu l a t i on ,  any  paymen t ,  appea l ,  app l i -

c a t i on ,  r eques t ,  no t i c e ,  ob j ec t i on ,  pe t i t i on ,  r epo r t ,  

o r  o t he r  i n fo r ma t i on  o r  documen t  sub mi t t ed  t o  t he  

Depa r t men t  sha l l  be  cons i de r ed  r ece i ved  by  and  

f i l ed  w i t h  t he  Depar t men t :  

1 .  I f  t r ansmi t t ed  v i a  t he  Un i t ed  S t a t e s  Pos t a l  

Se r v i ce  o r  i t s  succe s so r ,  on  t he  da t e  i t  i s  

ma i l ed  a s  shown  by  t he  pos t mar k ,  o r  i n  t he  ab -

s ence  o f  a  p os t mar k  t he  pos t age  me t e r  ma r k ,  

o f  t he  enve l ope  i n  wh i ch  i t  i s  r e ce ived ;  o r  i f  

no t  pos tmar ked  o r  pos t age  me t e r  ma r ked  o r  i f  

t he  ma r k  i s  i l l eg ib l e ,  on  the  da t e  en t e r ed  on  

t he  documen t  a s  t he  da t e  o f  co mpl e t i on .  

2 .  I f  t r ansmi t t ed  by  any  mea ns  o t he r  t han  t he  

Un i t ed  S ta t e s  Pos t a l  Se r v i ce  o r  i t s  succe s so r ,  

on  t he  da t e  i t  i s  r ece i ved  by  t he  Depar t men t .  

*           *           *  

B .  The  submi s s i on  o f  any  paymen t ,  appea l ,  app l i ca t i o n ,  

r eques t ,  no t i c e ,  ob j ec t i on ,  pe t i t i on ,  r epo r t ,  o r  o t he r  

i n fo r ma t i on  o r  documen t  no t  w i t h i n  t he  spec i f i ed  

s t a t u t o r y  o r  r egu la t o r y  pe r i od  sha l l  be  cons i de r ed  

t i me l y  i f  i t  i s  e s t ab l i shed  t o  t he  s a t i s f ac t i on  o f  t he  

Depa r t men t  t ha t  t he  de l ay  in  submi s s i on  was  due  t o :  

Depa r t men t  e r r o r  o r  mi s i n fo r ma t i on ,  de l ay  o r  o t he r  

a c t i on  o f  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce  o r  i t s  

succe s so r ,  o r  when  t he  de l ay  i n  submi s s i on  was  be -

cause  t he  i nd i v i dua l  changed  h i s  ma i l i ng  add re s s  a t  

a  t i me  w hen  t he r e  wou l d  h ave  been  no  r ea son  fo r  

h i m t o  no t i fy  t he  Depa r t men t  o f  t he  add r e s s  change .  

1 .  Fo r  sub mi s s i on  t ha t  i s  no t  w i t h i n  t he  s t a t u t o r y  

o r  r egu l a t o r y  pe r iod  t o  be  cons i de red  t i me l y ,  

t he  i n t e r e s t ed  pa r ty  mus t  s ub mi t  a  wr i t t en  ex -

p l ana t i on  s e t t i ng  fo r t h  t he  c i r cums t ances  o f  

t he  de l ay .  

2 .  The  Di r ec t o r  sha l l  de s i gna t e  pe r sonne l  who  

a r e  t o  dec i de  whe t he r  an  ex t ens i on  o f  t i me  

sha l l  be  g r an t ed .  

3 .  No sub mi s s i on  sha l l  be  cons i de r ed  t i me l y  i f  

t he  de l ay  i n  f i l i ng  was  un r ea sonab le ,  a s  de -
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t e r mi ned  by  t he  Depa r t men t  a f t e r  cons i de r i ng  

t he  c i r cums t a nces  i n  t he  ca se .  

*           *           *  

C .  Any  no t i c e ,  r epor t  fo r m,  de t e r mi na t i on ,  dec i s i on ,  

a s s e s sme n t ,  o r  o t he r  documen t  ma i l ed  by  t he  

Depa r t men t  sha l l  be  cons i de r ed  a s  hav i ng  been  

s e r ved  on  t he  addr e s see  on  t he  da t e  i t  i s  ma i l ed  t o  

t he  add r es see ’ s  l as t  known  add r e s s  i f  no t  s e rved  i n  

pe r son .  . . .  [E mpha s i s  added] .  

 

I n  t he  pe t i t i on  and  by  t e s t i mony ,  t he  E mpl oye r  exp l a i ned  i t  f i l e d  a  l a t e  

app l i ca t ion  fo r  r e de t e r mi na t i on  o f  t he  Bene f i t  Cha r ge  No t i ce  because  i t s  

i ncomi ng  ma i l  was  no t  checked  a t  i t s  addr e s s  o f  r e co r d  fo r  s eve r a l  days .   We  

conc l ude  t he  r ea sons  fo r  l a t e  f i l i ng  amoun t  t o  a  sugges t i on  t ha t  good  cause  o r  

o t he r  r e asons  shou l d  be  cons i de r ed .   The r e  i s  no  " good  cause"  excep t i on  t o  t he  

15 - day  dead l i ne  fo r  f i l i ng  appea l s  found  i n  A .R .S .  §  23 - 671 ( D)  o r  i n  Ar i zona  

Ad mi n i s t r a t i ve  Code ,  Sec t ion  R6 - 3 -1404 .   I n  Roman  v .  Ar i zona  Depar tmen t  o f  

Economi c  Secur i t y ,  130  Ar i z .  581 ,  637  P .2d  10 84  ( App .  1981 ) ,  t he  Ar i zona  Cour t  

o f  Appea l s  spec i f i ca l l y  he l d  a t  page  1085 :  

 

The  l anguage  o f  A .R .S .  §  23 - 671 (C)  [now  A.R .S .  §  23 -

671 ( D) ] ,  unambi gu ous l y  s t a t e s  t ha t  t he  Appea l s  T r i buna l  

dec i s i on  sha l l  beco me  f i na l  un l e s s  w i t h i n  f i f t e en  days  an  

appea l  i s  f i l ed .   The r e  i s  no  s t a t u t o r y  au t ho r i t y  fo r  a  " good  

cause"  excep t i on  to  t h i s  r u l e .   Thus ,  t o  i n t e r p r e t  A .C .R .R .     

[ now A. A.C . ]  R6 - 3 - 1404  a s  appe l l an t  u r ge s  wou l d  amoun t  

t o  an  amendmen t  o f  t he  s t a t u t e  con t r a r y  t o  t he  l eg i s l a t i ve  

i n t en t .   Ferguson  v .  Ar i zona  Depar t men t  o f  Economi c  

Secur i t y ,  122  Ar i z .   290 ,  594  P .2d  544  ( App .  1979 ) .  

 

We  conc l ude  t he  s a me  r ea son i ng  app l i e s  t o  an  ana l y s i s  o f  t he  15 - day  

dead l i ne  spec i f i ed  i n  A .R .S .  §  23 - 732 ( B) ,  because  t he  s t a t u t o ry  p r ov i s ions  a r e  

nea r l y  i den t i ca l .   We  no t e  t ha t  t he  s ame  cons i de r a t i ons  fo r  ex t end i ng  t he  

dead l i ne  app l y  t o  bo t h  s t a t u t e s ,  and  a r e  spec i f i ed  in  Ar i zona  Ad mi n i s t r a t i ve  

Code ,  Sec t i on  R6 -3 - 1404 ( B) .  

 

Because  t he  ev i dence  e s t ab l i shed  t he  E mpl oye r  d i d  no t  f i l e  a  t i me l y  

app l i ca t ion  fo r  r econs i de ra t i on ,  t he  i s sue  o f  whe t he r  t he  Empl o ye r  f i l ed  a  t i me l y  

p r o t e s t  i s  s econda ry  and  need  no t  be  dec i ded  in  t h i s  ca se .    

 

The  Emp l oye r  has  no t  e s t ab l i shed  any  f ac t  wh i ch ,  i f  a ccep t ed  a s  t r ue ,  

wou l d  i nvoke  t he  p r ov i s i ons  o f  Ar i zona  Admi n i s t r a t i ve  Code ,  Sec t i on  R6 - 3 -

1404 ( B)  and  wou l d  pe r mi t  f i nd i ng  t he  app l i c a t i on  fo r  r ede t e rmi na t i on  t i me l y  

f i l ed .   Acco r d i ng l y ,   
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THE APP EALS BO ARD  AF FIRMS t he  Depa r tmen t ’ s  d ec i s i on  da t ed  March  

30 ,  2009 ,  r ega rd i ng  t he  l a t e  f i l i ng  o f  t he  Empl oye r ’ s  app l i ca t i on  fo r  

r e de t e r mi na t i on  o f  t he  Bene f i t  Cha r ge  No t i ce .  

The  Empl oye r  d i d  no t  f i l e  an  app l i c a t i o n  fo r  r ede t e r mi na t i on  o f  t he  Bene f i t  

Cha r ge  No t i ce  w i t h i n  t he  15 - day  t i me  pe r iod  a l l owed ,  pu r suan t  t o  Ar i zona  

Rev i s ed  S t a t u t e s  §  23 - 732 (B) .  

The  Bene f i t  Cha r ge  No t i ce  da t ed  J anua r y  16 ,  2009 ,  r ema i ns  i n  fu l l  fo r ce  

and  e f f ec t .  

 

 

DATE D:  

 

APPEA L S BOA R D 

 

 

  

HUG O M .  FRAN C O,  Cha i r man  

 

 

  

WI LLI A M G.  DA DE,  Me mber  

 

 

  

MARI LY N J .  WHI TE,  Member  

 

_____________________________________________________________________________________ 

 

PERSO N S WITH  DISABI L ITIES:  Unde r  t he  A mer i cans  w i t h  D i sab i l i t i e s  Ac t ,  

t he  Depa r t men t  mu s t  make  a  r e a sonab l e  a ccommoda t i on  t o  a l l ow a  pe r son  wi t h  a  

d i s ab i l i t y  t o  t ake  pa r t  i n  a  p r og r am,  s e r v i ce ,  o r  a c t i v i t y .   Fo r  exampl e ,  t h i s  

means  t h a t  i f  neces sa r y ,  t he  Depa r t men t  mus t  p r ov i de  s i gn  l anguage  i n t e rp r e t e r s  

fo r  peop l e  who  a r e  dea f ,  a  whee l cha i r  a cce ss i b l e  l oca t i on ,  o r  en l a r ged  p r i n t  

ma t e r i a l s .   I t  a l so  means  t ha t  t he  Depa r t men t  w i l l  t ake  any  o t he r  r e asonab l e  

a c t i on  t ha t  a l l ows  you  t o  t ake  pa r t  i n  and  unde r s t and  a  p r og r am o r  a c t i v i t y ,  

i n c l ud i ng  mak i ng  r ea sonab le  changes  t o  an  ac t iv i t y .   I f  you  be l i eve  t ha t  you  wi l l  

no t  be  ab l e  t o  unde r s t and  o r  t ake  pa r t  i n  a  p rog r am o r  a c t i v i t y  because  o f  you r  

d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i sab i l i t y  needs  i n  advance  i f  a t  a l l  

pos s i b l e .   P l ea se  c on t ac t  t he  Appea l s  Boa r d  Cha i r man  a t  ( 602 )  347 - 6343 .  

_____________________________________________________________________________________ 
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RIG H T TO  FUR TH ER R EVIEW BY TH E APPE AL S BO AR D  

 

Pu r suan t  t o  A .R .S .  §  23 - 672 ( F ) ,  t he  f i na l  da t e  fo r  f i l i ng  a  r eques t  fo r  

 

r ev i ew  i s  ____________________________. 

 

INSTR U CTIO NS FO R FIL ING  A R EQ UEST  FO R  

REVIEW  O F TH E BO ARD' S  DECI S IO N  

 

1 .  A  r eques t  fo r  r ev i ew  mus t  be  f i l ed  i n  wr i t i ng  wi t h i n  30  ca l enda r  days  f r om 

t he  ma i l i ng  da t e  o f  t he  App ea l s  Boa rd ' s  dec i s i on .   The  r eques t  fo r  r ev i ew 

i s  cons i de r ed  f i l ed  on  t he  da t e  i t  i s  ma i l ed  v i a  t he  Un i t ed  S t a t e s  Pos t a l  

Se r v i ce ,  a s  shown  by  t he  pos t mar k ,  t o  any  pub l i c  emp l oy men t  o f f i c e  i n  t he  

Un i t ed  S t a t e s  o r  Canada ,  o r  t o  t he  Appea l s  Boa r d ,  1951  W.  Came l bac k  

Road ,  Su i t e  465 ,  Phoen i x ,  Ar i zona  85015 .   A  wr i t t en  r eques t  fo r  r ev i ew  

may  a l so  be  f i l ed  i n  pe r son  a t  t he  above  l oca t i ons  o r  t r ansmi t t ed  by  a  

means  o t he r  t han  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce .   I f  i t  i s  f i l ed  i n  pe r son  

o r  t r ansmi t t ed  by  a  means  o t he r  t han  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce ,  i t  

w i l l  be  cons i de r ed  f i l ed  on  t he  da t e  i t  i s  r e ce ived .   

 

2 .  Pa r t i e s  may  be  r e p r e sen ted  in  t he  fo l lowi ng  manne r :  

 

An  i nd i v i dua l  pa r t y  ( e i t he r  c l a i ma n t  o r  oppos i ng  pa r t y )  may  r ep r e sen t  

h i mse l f  o r  be  r ep re sen t ed  by  a  du l y  au t ho r i zed  agen t  who  i s  no t  cha r g i ng  a  

f e e  fo r  t he  r ep r esen t a t i on ;  an  emp l oye r ,  i nc l ud i ng  a  co r po r a t e  emp l oye r ,  

ma y  r ep r e sen t  i t s e l f  t h r ough  an  o f f i c e r  o r  emp l oyee ;  o r  a  du l y  au t ho r i zed  

agen t  who  i s  cha rg i ng  a  f e e  may  r ep r e sen t  any  pa r t y ,  p r ov i d i ng  t ha t  an  

a t t o r ney  au t ho r i zed  t o  p r ac t i ce  l aw  i n  t he  S t a t e  o f  Ar i zona  sha l l  be  

r e spons i b l e  fo r  and  supe r v i se  such  agen t .  

 

3 .  The  r eques t  fo r  r ev i ew  mus t  be  s igned  by  t he  p r ope r  pa r t y  and  mus t  be  

accompan i ed  by  a  me mor andu m s t a t ing  t he  r ea sons  why  t he  appea l s  boa rd ' s  

dec i s i on  i s  i n  e r ro r  and  con t a i n i ng  app r op r i a t e  c i t a t i ons  o f  t he  r e co rd ,  

r u l e s  and  o t he r  au t ho r i t y .   Upon  mo t i on ,  and  fo r  good  cause ,  t he  Appea l s  

Boa r d  may  ex t end  t he  t ime  fo r  f i l i ng  a  r eques t  fo r  r ev i ew .   The  t i me l y  

f i l i ng  o f  such  r eques t  fo r  r ev i ew  i s  a  p r e r equ i s i t e  t o  any  fu r t he r  appea l .   I f  

you  have  any  ques t i ons  abou t  f i l i ng  a  wr i t t en  r eques t  fo r  r ev i ew ,  c a l l  t he  

Appea l s  Boa r d  a t  ( 602 )  347- 6343 .  

 

_____________________________________________________________________________________ 
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A  copy  o f  t he  fo r ego i ng  was  ma i l ed  on  

t o :  

 

 

( x )  E r :  XXX  Acc t .  No :  XXX  

 

  

( x )  ROBE RT J  DUN N I I I  

ASSI STA NT ATT ORNE Y GENE RA L  CFP/ C LA  

1275  W WAS HI N GTON –  S I TE  CO DE 040A  

PHOE NI X,  AZ  8 5007 - 2926  

 

( x )  JOHN N ORRI S ,  C HI EF  OF  TAX  

EMPLOY MENT A DMI NI STRATI ON  

P  O  BO X  6028  -  S I TE  COD E 911B  

PHOE NI X,  AZ  8 5005 - 6028  

 

 

 

By :   _______________________________ 

         Fo r  The  Appea l s  Boar d  
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Arizona Department of 
Economic Security 

 
 

Appeals Board 
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_____________________________________________________________________________________ 

I n  t he  Mat t e r  o f :  

 

XXX  STATE O F  ARI ZO NA E  S  A  TAX U NI T  

℅  ROBE RT DU N N I I I  

ASST A T TORN EY  GENE R AL CFP/ CLA  

1275  W WAS HI N GTON ST ,  SC  040 A  

PHOE NI X,  AZ  8 5007 - 2976   

 

E mpl oye r  Depa r t men t  

_____________________________________________________________________________________ 

I MPORT ANTE - - - DECI SI Ó N DE L A  JUNTA DE APE L ACI ONE S  

 

Es t a  e s  l a  dec i s i ón  de  l a  Jun t a  de  Ape l ac i ones  sob r e  su s  bene f i c i o s  de  segu r o  de  

de sempl eo .   Es t e  av i so  con t i ene  in fo r ma c i ón  i mpor t an t e  sobr e  su  de recho  de  

r ec i b i r  bene f i c i o s  de  s egu r o  de  de sempl eo .   S i  u s t ed  no  e s t á  de  acue r do  con  l a  

dec i s i ón ,  só l o  t i ene  30  d í a s  pa r a  ape l a r  de sde  l a  f e cha  de  l a  dec i s i ón .   Nos  puede  

l l amar  a l  ( 602 )  347- 6344  y  l e  t r aduc i r emos  e s t e  av i so  a l  e spaño l .  

 

DECI SI O N  

AFFIRM ED  

 

 

THE EM PLO YER  p e t i t i oned  fo r  a  hea r i ng  f ro m t he  Depa r t men t ’ s  dec i s ion  

l e t t e r  i s sued  on  A pr i l  6 ,  2009 ,  wh i ch  he l d :   “… t he  No t i ce  o f  Bene f i t  Cha r ges  

da t ed  01 /16 / 2009  mus t  be  he l d  t o  be  f i na l ”  because  the  E mpl oye r ’ s  app l i c a t i on  

fo r  r ede t e r mi na t i on  was  f i l ed  l a t e .   The  Depar t men t ’ s  dec i s i on  l e t t e r  a l so  he l d  

t ha t  t he  E mpl oye r  d i d  no t  f i l e  a  t i me l y  p r o t e s t  t o  t he  No t i ce  t o  Empl oye r ,  UB -

110 .   The  Depa r t men t ’ s  dec i s i on  l e t t e r  he l d  a s  fo l l ows :  

… On 1 1 / 5 / 2008  a  No t i ce  t o  E mpl oye r ,  UB - 110 ,  was  

ma i l ed  t o  t he  addre s s  o f  r eco r d  fo r  you r  f i r m .   A  p r o t e s t  

t o  payme n t  o f  bene f i t s  was  no t  r e t u rned  t i me l y  t he r e fo r e ,  

you r  r e sponse  t o  t he  Bene f i t  Cha rge  No t i ce  c anno t  be  

accep ted  a s  a  t ime l y  p r o t e s t  t o  bene f i t s  pa i d  t o  t h i s  

c l a i man t .  …  
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Your  app l i c a t i on  was  pos t mar ked / t e l e f axed  2 / 17 / 2009 ,  33  

days  a f t e r  t he  da t e  o f  t he  no t i c e .   S i nce  you r  app l i ca t i on  

was  no t  f i l ed  w i th i n  f i f t e en  ( 15 )  days  and  because  you  

have  no t  e s t ab l i sh ed  a  good  and  su f f i c i en t  r ea son  fo r  t he  

de l ay  i n  submi t t i ng  t he  app l i c a t i on ,  t he  Bene f i t  Cha rge  

No t i ce  da t ed  01 / 16 / 2009  mu s t  be  he l d  t o  be  f i na l .  …  

On Apr i l  1 5 ,  2009 ,  t he  Empl oye r  r eques t ed  a  r ev i ew .   I t  has  been  l i be r a l l y  

cons t r ued  a s  a  t i me l y  r eques t  fo r  a  hea r i ng .   T he  Appea l s  Boa r d  ha s  j u r i sd i c t i on  

t o  cons i de r  t he  t i me l i nes s  i s sue  i n  t h i s  ma t t e r  pu r suan t  t o  A .R .S .  §  23 - 724 ( B) .  

 

THE AP PEALS BOA RD schedu l ed  an  i n - pe r son  hea r i ng ,  wh i ch  was  

convened  on  June  19 ,  2009 ,  be fo r e  ROB E R T T .  NA LL,  an  Ad mi n i s t r a t i ve  Law 

Judge .   A t  t ha t  t i me ,  a l l  pa r t i e s  w e re  g i ven  an  oppo r t un i t y  t o  p r e sen t  ev i dence  on  

t he  fo l l owi ng  i s sue s :  

 

1 .  Whe t he r  t he  Empl oye r  f i l ed  a  t i me l y  app l i ca t i on  fo r  

r ede t e r mi na t i on  by  t he  Depar t men t .  

2 .  Whe t he r  t he  No t i ce  o f  Bene f i t  Cha r ges ,  UC - 602 ,  became  

f i na l  du r ing  t he  i n t e r i m pe r i od  be fo r e  t he  E mpl oye r  f i l ed  

an  app l i ca t i on  fo r  r ede t e rmi na t i on .   A l so ,  whe t he r  t he  

documen t s  f i l ed  by  t he  Empl oye r  c an  be  cons i de r ed  a  

t i me l y  p r o t e s t  t o  bene f i t s  pa i d  t o  t h i s  c l a i man t .  

See :  A .R .S .  §§  23 - 732 (B)  and  23 - 727 (D) ,  and  Ar i zona  

Ad mi n i s t r a t i ve  Code ,  Sec t ion  R6 - 3 - 1404 .    

 

On  t he  schedu l ed  da t e  o f  hea r i ng ,  t wo  E mpl oye r  wi t ne s se s  appea r ed  t o  

t e s t i fy .   Counse l  fo r  t he  Depa r t men t  and  a  w i t ne s s  fo r  t he  Depa r tmen t  app ea r ed .   

Boa r d  Exh i b i t s  1  t h r ough  6  we r e  ad mi t t ed  in t o  ev i dence .   We  have  ca r e fu l l y  

r ev i ewed  t he  r eco rd .   

 

THE A PP EALS B OAR D FI NDS t he  f ac t s  pe r t i nen t  t o  t he  i s sue  be fo r e  u s  

and  nece ssa r y  t o  ou r  dec i s ion  a r e :   

 

1 .  The  Depa r t men t  ma i l ed  a  Bene f i t  Cha r ge  No t i ce  t o  t he  Em -

p l oye r ’ s  add r e s s  o f  r e co r d  on  J anua ry  16 ,  2009  ( Bd .  Exh .  1 ) .    

2 .  The  Emp l oye r ’ s  app l i c a t i on  fo r  r ede t e r mi na t i on  o f  t he  Bene f i t  

Cha r ge  No t i ce  was  f i l ed  by  ma i l  on  Feb r ua r y  17 ,  2009 .   Th e  

E mpl oye r ’ s  app l i ca t i on  was  hand - wr i t t en  on  the  Bene f i t  Cha r ge  

No t i ce  documen t .   The  E mpl oye r  i nc luded  no  r ea son  fo r  f i l i ng  a  

l a t e  app l i c a t i on  ( Bd .  Exh s .  2A ,  2B ) .  

3 .  On  Apr i l  6 ,  2009 ,  t he  Depa r t men t  i s sued  i t s  dec i s ion  on  t he  

t i me l i ne s s  o f  t he  Empl oy e r ’ s  “ r e sponse  t o  t he  Bene f i t  Cha rge  

No t i ce  …”.   The  Depa r t men t  he l d  t ha t ,  because  t he  Empl oye r  d id  
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no t  f i l e  i t s  app l i ca t i on  fo r  r ede t e rmi na t i on  wi t h i n  15  days  “…  

and  because  you  have  no t  e s t ab l i shed  a  good  and  su f f i c i en t  

r e a son  fo r  t he  de l ay  i n  sub mi t t i ng  t he  app l i c a t i on ,  t he  Bene f i t  

Cha r ge  No t i ce  da t ed  01 / 16 / 2009  mus t  be  he l d  t o  be  f i na l . ”  ( Bd .  

Exh .  3 ) .   

4 .  The  Depa r t men t  a l so  conc l uded  tha t  a  p ro t e s t  t o  paymen t  o f  

bene f i t s  was  no t  r e tu rned  t i me l y  fo l l owi ng  t he  No t i ce  t o  

E mpl oye r ,  UB - 110 ,  t ha t  was  ma i l ed  to  t he  Empl oye r ’ s  add r e s s  o f  

r e co r d  on  Nove mb er  5 ,  2008  ( Bd .  Exh .  3 ) .  

5 .  On  Apr i l  1 5 ,  2009 ,  t he  Empl oye r  r eques t ed  r ev i ew .   I n  i t s  l e t t e r ,  

t he  Empl oye r  con tended  t ha t  i t  neve r  r e ce i ved  a  UB - 110  no t i c e .   

The  E mpl oye r  exp la i ned  i t s  app l i ca t ion  fo r  r ede t e r mi na t i on  was  

f i l ed  on  Febr ua r y  17 ,  2009 ,  “… when  I  no t i c ed  t he  c l a i m was  

pa i d  on  ou r  qua r t e r l y  r epor t . ”   The  E mpl oye r ’ s  l e t t e r  does  no t  

spec i f i c a l l y  men t i on  any  exp l ana t i on  fo r  t he  l a t e  app l i c a t i on  fo r  

r ede t e r mi na t i on  o f  t he  Bene f i t  Cha r ge  No t i ce .  (Bd .  Exh s .  4A ,  5 ) .    

6 .  The  E mpl oye r ’ s  pre s i den t  p r oce s ses  a l l  Unempl oymen t  I n su r ance  

c l a i m co r r e spondence .   The  E mpl oye r ’ s  w i t ne s s  knew she  was  

l a t e  f i l i ng  an  app l i c a t i on  fo r  r ede t e rmi na t i on ,  a f t e r  hav i ng  t aken  

a  wh i l e  t o  go  t h r ough  t he  va r i ous  l i ne  i t ems  on  t he  Bene f i t  

Cha r ge  No t i ce .  

 

Ar i zona  Rev i s ed  S t a t u t e s  §  23 - 732 (B) ,  p r ov ide s  i n  pe r t i nen t  pa r t :  

 

B .  The  depa r t men t  may  g i ve  qua r t e r l y  no t i f i c a t i on  t o  

emp l oye r s  o f  bene f i t s  pa i d  and  cha r geab le  t o  t he i r  

a ccoun t s  o r  o f  t he  s t a t u s  o f  such  accoun t s ,  and  such  

no t i f i c a t ion ,  i n  t he  absence  o f  an  app l i ca t ion  fo r  

r ede t e r mi na t i on  f i l ed  w i th i n  f i f t e en  days  a f t e r  

ma i l i ng ,  sha l l  beco me  conc l u s i ve  and  b i nd i ng  upon  

t he  emp l oye r  fo r  a l l  pu r pose s .   A  r ede t e r mi na t i on  o r  

den i a l  o f  an  app l i c a t i on  by  t he  depa r t men t  sha l l  

become  f i na l  un l e s s  w i th i n  f i f t e en  days  a f t e r  

ma i l i ng  o r  de l i ve ry  t he r eo f  an  appea l  i s  f i l ed  w i t h  

t he  appea l s  boa rd .   The  r ede t e rmi na t i on  may  be  

i n t r oduced  i n  any  subsequen t  admi n i s t r a t i ve  o r  

j ud i c i a l  p r oceed i ngs  i nvo l v i ng  t he  de t e r mi na t i on  o f  

t he  r a t e  o f  con t r ibu t i ons  o f  any  emp l oye r  fo r  any  

ca l enda r  yea r  … [E mphas i s  added ] .    
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Ar i zona  Ad mi n i s t r a t i ve  Code ,  Sec t ion  R6 - 3 - 1506 ( B) ,  p r ov i de s  i n  pe r t i nen t  

pa r t :  

 

B .  Pe t i t i on  fo r  hea r i ng  o r  r ev i ew  

1 .  Any  i n t e r e s t ed  pa r t y  t o  a  r e cons i de r ed  

de t e r mi na t i on  o r  a  den i a l  o f  app l i c a t i on  fo r  

r e cons i de r ed  de t e rmi na t i on  o r  a  pe t i t i on  fo r  

r e a s ses smen t  ma y  pe t i t i on  t he  Ap pea l s  Boa r d  

fo r  r ev i ew .   The  pe t i t i on  sha l l  be  i n  wr i t i ng  

and  sha l l  be  s i gned  by  t he  appe l l an t  o r  t he  

au t ho r i zed  agen t .   The  pe t i t i on  sha l l  be  f i l ed  

w i t h i n  15  ca l enda r  days  a f t e r  t he  ma i l i ng  o f  

t he  r econs i de r ed  de t e r mi na t i on  o r  den i a l  

t he r eo f  i nvo l v i ng  one  o f  t he  fo l l owi ng  i s sue s :  

a .  Bene f i t s  pa i d  and  cha r geab l e  t o  t he  

accoun t  (A .R .S .  §  23 - 732 ) ;  

b .  The  r a t e  o f  con t r ibu t i ons  (A .R .S .  §  23 -

732) ;  …  

*           *           *  

 

The  No t i ce  t o  Empl oye r  t ha t  a  c l a i man t  had  f i l ed  an  i n i t i a l  c l a i m f o r  

Une mpl oy men t  I nsu r ance  bene f i t s ,  UB - 110 ,  was  ma i l ed  t o  t he  Empl oye r ’ s  

add r e s s  o f  r e co r d  on  November  5 ,  2008 .   The  r eco r d  r evea l s  t ha t  a  copy  o f  t he  

Bene f i t  Cha r ge  No t i ce ,  UC - 602 ,  was  s en t  by  ma i l  on  J anua ry  16 ,  2009 ,  t o  t he  

E mpl oye r ' s  l a s t  known  add r e s s  o f  r e co r d .  

 

The  E mp l oye r ’ s  app l i c a t i on  fo r  r ede t e r mi na t i on  o f  t he  Bene f i t  Cha r ge  

No t i ce  was  f i l ed  by  ma i l  pos t mar ked  on  Fe b r ua r y  17 ,  2009  ( Bd .  Exh .  2A,  2 B ) .   

Tha t  da t e  i s  mor e  t han  15  days  f r om t he  da t e  o f  t he  Bene f i t  Cha r ge  No t i ce .   The  

E mpl oye r ’ s  app l i ca t i on  f o r  r ede t e r mi na t i on ,  t he r e fo r e ,  was  no t  f i l ed  w i t h i n  t he  

s t a t u t o r y  t i me .  

 

Ar i zona  Ad mi n i s t r a t i ve  Code ,  Sec t i on  R6 -3 - 1404  p r ov i de s  i n  pe r t i nen t  

pa r t :  

A .  Excep t  a s  o t he r wi se  p r ov i ded  by  s t a t u t e  o r  by  

Depa r t men t  r egu l a t i on ,  any  paymen t ,  appea l ,  app l i -

c a t i on ,  r eques t ,  no t i c e ,  ob j ec t i on ,  pe t i t i on ,  r epo r t ,  

o r  o t he r  i n fo r ma t i on  o r  documen t  sub mi t t ed  t o  t he  

De pa r t men t  sha l l  be  cons i de r ed  r ece i ved  by  and  

f i l ed  w i t h  t he  Depar t men t :  

1 .  I f  t r ansmi t t ed  v i a  t he  Un i t ed  S t a t e s  Pos t a l  

Se r v i ce  o r  i t s  succe s so r ,  on  t he  da t e  i t  i s  

ma i l ed  a s  shown  by  t he  pos t mar k ,  o r  i n  t he  ab -
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s ence  o f  a  pos t mar k  t he  pos t age  me t e r  ma r k ,  

o f  t he  enve l ope  i n  wh i ch  i t  i s  r e ce ived ;  o r  i f  

no t  pos tmar ked  o r  pos t age  me t e r  ma r ked  o r  i f  

t he  ma r k  i s  i l l eg ib l e ,  on  the  da t e  en t e r ed  on  

t he  documen t  a s  t he  da t e  o f  co mpl e t i on .  

2 .  I f  t r ansmi t t ed  by  any  mea ns  o t he r  t han  t he  

Un i t ed  S ta t e s  Pos t a l  Se r v i ce  o r  i t s  succe s so r ,  

on  t he  da t e  i t  i s  r ece i ved  by  t he  Depar t men t .  

*           *           *  

B .  The  submi s s i on  o f  any  paymen t ,  appea l ,  app l i ca t i on ,  

r eques t ,  no t i c e ,  ob j ec t i on ,  pe t i t i on ,  r epo r t ,  o r  o t he r  

i n fo r ma t i on  o r  documen t  no t  w i t h i n  t he  spec i f i ed  

s t a t u t o r y  o r  r e gu la t o r y  pe r i od  sha l l  be  cons i de r ed  

t i me l y  i f  i t  i s  e s t ab l i shed  t o  t he  s a t i s f ac t i on  o f  t he  

Depa r t men t  t ha t  t he  de l ay  in  submi s s i on  was  due  t o :  

Depa r t men t  e r r o r  o r  mi s i n fo r ma t i on ,  de l ay  o r  o t he r  

a c t i on  o f  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce  o r  i t s  

succe s so r ,  o r  when  t he  de l ay  i n  submi s s i on  was  be -

cause  t he  i nd i v i dua l  changed  h i s  ma i l i ng  add re s s  a t  

a  t i me  w hen  t he r e  wou l d  h ave  been  no  r ea son  fo r  

h i m t o  no t i fy  t he  Depa r t men t  o f  t he  add r e s s  change .  

1 .  Fo r  sub mi s s i on  t ha t  i s  no t  w i t h i n  t he  s t a t u t o r y  

o r  r egu l a t o r y  pe r iod  t o  be  cons i de red  t i me l y ,  

t he  i n t e r e s t ed  pa r ty  mus t  s ub mi t  a  wr i t t en  ex -

p l ana t i on  s e t t i ng  fo r t h  t he  c i r cums t ances  o f  

t he  de l ay .  

2 .  The  Di r ec t o r  sha l l  de s i gna t e  pe r sonne l  who  

a r e  t o  dec i de  whe t he r  an  ex t ens i on  o f  t i me  

sha l l  be  g r an t ed .  

3 .  No sub mi s s i on  sha l l  be  cons i de r ed  t i me l y  i f  

t he  de l ay  i n  f i l i ng  was  un r ea sonab le ,  a s  de -

t e r mi ned  by  t he  Depa r t men t  a f t e r  cons i de r i ng  

t he  c i r cums t ances  i n  t he  ca se .  

*           *           *  

C .  Any  no t i c e ,  r epor t  fo r m,  de t e r mi na t i on ,  dec i s i on ,  

a s s e s sme n t ,  o r  o t he r  documen t  ma i l ed  by  t he  

Depa r t men t  sha l l  be  cons i de r ed  a s  hav i ng  been  

s e r ved  on  t he  addr e s see  on  t he  da t e  i t  i s  ma i l ed  t o  

t he  add r es see ’ s  l a s t  known  add r e s s  i f  no t  s e rved  i n  

pe r son .  . . .  [E mpha s i s  ad ded] .  

 

I n  t he  pe t i t i on  and  by  t e s t i mony ,  t he  E mpl oye r  exp l a i ned  i t  f i l e d  a  l a t e  

app l i ca t ion  fo r  r e de t e r mi na t i on  o f  t he  Bene f i t  Cha r ge  No t i ce  because  s eve r a l  

fo r mer  wor ke r s  we r e  i nc l uded  on  t he  Bene f i t  Cha r ge  No t i ce .   The  Empl o ye r  t ook  
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add i t i ona l  t i me  ana l yz i ng  the  r eco r ds  o f  e ach  wor ke r ,  t hen  dec ided  cha rges  fo r  

one  o f  t h e  14  wor ke r s  shou l d  be  r eca l cu la t ed .   The  t e s t i mony  e s t ab l i shed  t ha t  t he  

E mpl oye r ’ s  w i t ne s s  r e a l i zed  t he  app l i c a t i on  fo r  r ede t e r mi na t i on  wou l d  be  l a t e ,  

be fo r e  i t  was  f i l ed .    

 

Because  t he  ev i dence  e s t ab l i shed  t he  E mpl oye r  d i d  no t  f i l e  a  t i me l y  

app l i ca t ion  fo r  r ede t e r mi na t i on ,  t he  i s sue  o f  whe t he r  t he  Empl o ye r  f i l ed  a  t i me l y  

p r o t e s t  i s  s econda ry  and  n eed  no t  be  dec i ded  in  t h i s  ca se .    

 

The  Emp l oye r  has  no t  e s t ab l i shed  any  f ac t  wh i ch ,  i f  a ccep t ed  a s  t r ue ,  

wou l d  i nvoke  t he  p r ov i s i ons  o f  Ar i zona  Admi n i s t r a t i ve  Code ,  Sec t i on  R6 - 3 -

1404 ( B)  and  wou l d  pe r mi t  f i nd i ng  t he  app l i c a t i on  fo r  r ede t e rmi na t i on  t i me l y  

f i l ed .   Acco r d i ng l y ,   

 

THE AP P EALS B OAR D A FFIRMS t he  Depar t men t ’ s  dec i s i on  da t ed  Apr i l  

6 ,  2009 ,  r ega r d ing  t he  l a t e  f i l i ng  o f  t he  Empl oye r ’ s  app l i ca t i on  fo r  

r e de t e r mi na t i on  o f  t he  Bene f i t  Cha r ge  No t i ce .  

The  Empl oye r  d i d  no t  f i l e  an  app l i c a t i on  fo r  r ede t e r mi na t i on  o f  t he  Bene f i t  

Cha r ge  No t i ce  w i t h i n  t he  15 - day  t i me  pe r iod  a l l owed ,  pu r suan t  t o  Ar i zona  

Rev i s ed  S t a t u t e s  §  23 - 732 (B) .  

The  Bene f i t  Cha r ge  No t i ce  da t ed  J anua r y  16 ,  2009 ,  r ema i ns  i n  fu l l  fo r ce  

and  e f f ec t .  

 

 

DATE D:  

 

APPEA L S BOA R D  

 

 

  

HUG O M .  FRAN C O,  Cha i r man  

 

 

  

WI LLI A M G.  DA DE,  Me mber  

 

 

  

MARI LY N J .  WHI TE,  Member  

 

_____________________________________________________________________________________ 

 

PERSO N S WITH  DISABI L ITIES:  Unde r  t he  A mer i cans  w i t h  D i sab i l i t i e s  Ac t ,  

t he  Depa r t men t  mu s t  make  a  r e a sonab l e  a ccommoda t i on  t o  a l l ow a  pe r son  wi t h  a  

d i s ab i l i t y  t o  t ake  pa r t  i n  a  p r og r am,  s e r v i ce ,  o r  a c t i v i t y .   Fo r  exampl e ,  t h i s  
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means  t h a t  i f  neces sa r y ,  t he  D epa r t men t  mus t  p r ov i de  s i gn  l anguage  i n t e rp r e t e r s  

fo r  peop l e  who  a r e  dea f ,  a  whee l cha i r  a cce ss i b l e  l oca t i on ,  o r  en l a r ged  p r i n t  

ma t e r i a l s .   I t  a l so  means  t ha t  t he  Depa r t men t  w i l l  t ake  any  o t he r  r e asonab l e  

a c t i on  t ha t  a l l ows  you  t o  t ake  pa r t  i n  and  unde r s t an d  a  p r og r am o r  a c t i v i t y ,  

i nc l ud i ng  mak i ng  r ea sonab le  changes  t o  an  ac t iv i t y .   I f  you  be l i eve  t ha t  you  wi l l  

no t  be  ab l e  t o  unde r s t and  o r  t ake  pa r t  i n  a  p rog r am o r  a c t i v i t y  because  o f  you r  

d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i sab i l i t y  needs  i n  advance  i f  a t  a l l  

pos s i b l e .   P l ea se  con t ac t  t he  Appea l s  Boa r d  Cha i r man  a t  ( 602 )  347 - 6343 .  

_____________________________________________________________________________________ 

 

RIG H T TO  FUR TH ER R EVIEW BY TH E APPE AL S BO AR D  

 

Pu r suan t  t o  A .R .S .  §  23 - 672 ( F ) ,  t he  f i na l  da t e  fo r  f i l i ng  a  r eques t  fo r  

 

r ev i ew  i s  ____________________________. 

 

INSTR U CTIO NS FO R FIL ING  A R EQ UEST  FO R  

REVIEW  O F TH E BO ARD' S  DECI S IO N  

 

1 .  A  r eques t  fo r  r ev i ew  mus t  be  f i l ed  i n  wr i t i ng  wi t h i n  30  ca l enda r  days  f r om 

t he  ma i l i ng  da t e  o f  t he  App ea l s  Boa rd ' s  dec i s i on .   The  r eques t  fo r  r ev i ew 

i s  cons i de r ed  f i l ed  on  t he  da t e  i t  i s  ma i l ed  v i a  t he  Un i t ed  S t a t e s  Pos t a l  

Se r v i ce ,  a s  shown  by  t he  pos t mar k ,  t o  any  pub l i c  emp l oy men t  o f f i c e  i n  t he  

Un i t ed  S t a t e s  o r  Canada ,  o r  t o  t he  Appea l s  Boa r d ,  1951  W.  Came l bac k  

Road ,  Su i t e  465 ,  Phoen i x ,  Ar i zona  85015 .   A  wr i t t en  r eques t  fo r  r ev i ew  

may  a l so  be  f i l ed  i n  pe r son  a t  t he  above  l oca t i ons  o r  t r ansmi t t ed  by  a  

means  o t he r  t han  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce .   I f  i t  i s  f i l ed  i n  pe r son  

o r  t r ansmi t t ed  by  a  means  o t he r  t han  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce ,  i t  

w i l l  be  cons i de r ed  f i l ed  on  t he  da t e  i t  i s  r e ce ived .   

 

2 .  Pa r t i e s  may  be  r ep r e sen ted  in  t he  fo l lowi ng  manne r :  

 

An  i nd i v i dua l  pa r t y  ( e i t he r  c l a i ma n t  o r  oppos i ng  pa r t y )  may  r ep r e sen t  

h i mse l f  o r  be  r ep re sen t ed  by  a  du l y  au t ho r i zed  agen t  who  i s  no t  cha r g i ng  a  

f e e  fo r  t he  r ep r esen t a t i on ;  an  emp l oye r ,  i nc l ud i ng  a  co r po r a t e  emp l oye r ,  

may  r ep r e sen t  i t s e l f  t h r ough  an  o f f i c e r  o r  emp l oyee ;  o r  a  du l y  au t ho r i zed  

agen t  who  i s  cha rg i ng  a  f e e  may  r ep r e sen t  any  pa r t y ,  p r ov i d i ng  t ha t  an  

a t t o r ney  au t ho r i zed  t o  p r ac t i ce  l aw  i n  t he  S t a t e  o f  Ar i zona  sha l l  be  

r e spons i b l e  fo r  and  supe r v i se  such  agen t .  

 

3 .  The  r eques t  fo r  r ev i ew  mus t  be  s igned  by  t he  p r ope r  pa r t y  and  mus t  be  

accompan i ed  by  a  me mor andu m s t a t ing  t he  r ea sons  why  t he  appea l s  boa rd ' s  

dec i s i on  i s  i n  e r ro r  and  con t a i n i ng  app r op r i a t e  c i t a t i ons  o f  t he  r e co rd ,  

r u l e s  and  o t he r  au t ho r i t y .   Upon  mo t i on ,  and  fo r  good  cause ,  t he  Appea l s  

Boa r d  may  ex t end  t he  t ime  fo r  f i l i ng  a  r eques t  fo r  r ev i ew .   The  t i me l y  

f i l i ng  o f  such  r eques t  fo r  r ev i ew  i s  a  p r e r equ i s i t e  t o  any  fu r t he r  appea l .   I f  
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you  have  any  ques t i ons  abou t  f i l i ng  a  wr i t t en  r eques t  f o r  r ev i ew ,  c a l l  t he  

Appea l s  Boa r d  a t  ( 602 )  347- 6343 .  

 

_____________________________________________________________________________________ 

 

A  copy  o f  t he  fo r ego i ng  was  ma i l ed  on  

t o :  

 

 

( x )  E r :  XXX  Acc t .  No :  XXX  

 

 

( x )  ROBE RT J  DUN N I I I  

ASSI STA NT ATT ORNE Y GENE RA L  CFP/ C LA  

1275  W WAS HI N GTON –  S I TE  CO DE 040A  

PHOE NI X,  AZ  8 5007 - 2926  

 

( x )  JOHN N ORRI S ,  C HI EF  OF  TAX  

EMPLOY MENT A DMI NI STRATI ON  

P  O  BO X  6028  -  S I TE  COD E 911B  

PHOE NI X,  AZ  8 5005 - 6028  

 

 

 

By :   _______________________________ 

         Fo r  The  Appea l s  Boar d  
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Arizona Department of 
Economic Security 

 
 

Appeals Board 
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_____________________________________________________________________________________ 

I n  t he  Mat t e r  o f :  

 

XXX  STATE O F  ARI ZO NA E  S  A  TAX U N I T  

℅  KEVI N  R  SMI TH   

ASST A T TORN EY  GENE R AL CFP/ CLA  

1275  W WAS HI N GTON ST ,  SC  040 A  

PHOE NI X,  AZ  8 5007 - 2976   

 

E mpl oye r  Depa r t men t  

_____________________________________________________________________________________ 

I MPORT ANTE - - - DECI SI Ó N DE L A  JUNTA DE APE L ACI ONE S  

 

Es t a  e s  l a  dec i s i ón  de  l a  Jun t a  de  Ape l ac i ones  sob r e  su s  bene f i c i o s  de  segu r o  de  

de sempl eo .   Es t e  av i so  con t i ene  in fo r ma c i ón  i mpor t an t e  sobr e  su  de recho  de  

r ec i b i r  bene f i c i o s  de  s egu r o  de  de sempl eo .   S i  u s t ed  no  e s t á  de  acue r do  con  l a  

dec i s i ón ,  só l o  t i ene  30  d í a s  pa r a  ape l a r  de sde  l a  f e cha  de  l a  dec i s i ón .   Nos  puede  

l l amar  a l  ( 602 )  347- 6344  y  l e  t r aduc i r emos  e s t e  av i so  a l  e spaño l .  

 

DECI SI O N  

AFFIRM ED   

 

THE E MPLO YER  p e t i t i oned  fo r  a  hea r i ng  f r om t he  Depa r t men t ’ s  

Recons i de r ed  De te r mi na t i on  l e t t e r  i s sued  on  May  19 ,  2009 ,  wh i ch  a f f i rmed  t he  

De t e r mi na t i on  o f  Une mpl oy men t  I nsu r ance  L i ab i l i t y  i s sued  Augus t  14 ,  2007 .   

The  Depa r t men t ’ s  Recons i de r ed  De t e r mi na t i on  l e t t e r  he l d  a s  fo l lows :  

… t he  on l y  i s sue  r ema i n i ng  i s  whe t he r  … expe r i ence  

r a t i ng  accoun t  was  p r ope r ly  t r ans fe r r ed  t o  t he  ex i s t i ng  

expe r i ence  r a t i ng  accoun t  o f  [ t he  E mp l oye r ] .    

… I n  l i gh t  o f  a l l  o f  t he  fo r ego i ng ,  we  mus t  conc l ude  t ha t  

[ t he  E mpl oye r ]  a cqu i r ed  and  con t i nued  t he  t r ade  o r  

bus i ne s s  … and  t ha t  t he  t r ans fe r  o f  … expe r i ence  r a t i ng  

accoun t  t o  t he  ex i s t i ng  expe r i ence  r a t i ng  accoun t  o f  [ t he  

E mpl oye r ]  was  p r ope r .  
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The  pe t i t i on  fo r  hea r i ng  hav i ng  been  t i me l y  f i l ed ,  t he  Appea l s  Boa r d  ha s  

j u r i sd i c t ion  i n  t h i s  ma t t e r  pu r suan t  t o  A .R .S .  § §  23 - 724 ( B)  and  23 - 733 ( B) .  

 

THE AP PEALS BOA RD schedu l ed  an  i n - pe r son  hea r i ng ,  wh i ch  was  

convened  on  Ju l y  17 ,  2009 ,  be fo r e  ROBE R T T .  NA LL,  an  A d mi n i s t r a t i ve  Law 

Judge .   A t  t ha t  t i me ,  a l l  pa r t i e s  w e re  g i ven  an  oppo r t un i t y  t o  p r e sen t  ev i dence  on  

t he  fo l l owi ng  i s sue s :  

 

1 .  Whe t he r  t he  t r ans fe r  o f  t he  expe r i ence  r a t i ng  accoun t  o f  

t he  fo r me r  en t i t y  “ AI P”  t o  t he  Empl o ye r  was  p r ope r .  

2 .  Whe t he r  t he  De t e rmi na t i on  o f  Unempl oy men t  I n su r ance  

L i ab i l i t y  i s sued  Augus t  14 ,  2007 ,  was  p r ope r ly  a f f i r med .  

3 .  Whe t he r  t he  t r ansac t i on  be t ween  t he  Empl oy e r  and  t he  

fo r mer  en t i t y  “ AIP”  was  r e s t r i c t ed  t o  t he  pu r chase  o f  a  

l i s t  o f  c l i en t s ,  o r  was  a  mor e  ex t ens i ve  t r ansac t i on  

g i v i ng  r i s e  t o  a  succe s so r  bus i ne s s  s i t ua t i on ,  a s  de f i ned  

by  A .R .S .  §  23 - 733 .  

See :  A .R .S .  §§  23 -733 ,  23 - 733 .01 ,  and  23 - 727 (D) ,  and  Ar i zona  

Ad mi n i s t r a t i ve  Code ,  Sec t ion  R6 - 3 - 1506 .    

 

On  t he  schedu l ed  da t e  o f  hea r i ng ,  one  Empl oye r  wi t ne s s  appea r ed  to  

t e s t i fy .   Counse l  fo r  t he  Depa r t men t  and  a  w i t ne s s  fo r  t he  Depa r tmen t  app ea r ed .   

Boa r d  Exh i b i t s  1  t h r ough  9  we r e  ad mi t t ed  in t o  ev i dence .   We  have  ca r e fu l l y  

r ev i ewed  t he  r eco rd .   

 

THE A PP EAL S B OAR D FI NDS t he  f ac t s  pe r t i nen t  t o  t he  i s sue  be fo r e  u s  

and  nece ssa r y  t o  ou r  dec i s ion  a r e :   

 

1 .  On  Augu s t  1 ,  2006 ,  t he  E mpl oye r  ag r eed  t o  pu r chase  f r om a  

Se l l e r  “… t he  fo l l owi ng  a s se t s :   t he  en t i r e  book  o f  bus i nes s  

( i n su rance  accoun t s ) ,  phone  an d  f ax  number s ,  web  s i t e  and  o r  

web  add re s se s ,  covenan t s  no t  t o  compe t e  and  no t  t o  so l i c i t ,  and  

ce r t a i n  r ep r e sen t a t i ons  and  wa r r an t i e s . ”   The  pu r chase  was  

consumm at ed  on  Augus t  1 ,  2006 ,  unde r  t he  t e r ms  o f  a  wr i t t en  

PURC HA SE A GR EEMENT .   A l l  t e r ms  o f  t he  PU RCH ASE  

AGRE EMENT wer e  fo l l owed  compl e t e l y  ( Bd .  Exh .  2 ) .  

2 .  On  Mar ch  21 ,  2007 ,  t he  Se l l e r  f i l ed  a  REPORT OF  CHA NGE S 

t ha t  r epor t ed  “Al l  o f  t he  Ar i zona  bus i ne s s  was  t r ans fe r r ed  t o  [ t he  

E mpl oye r ]  a s  o f  8 - 1 - 06”  (B d .  Exh .  1 ) .   A  CERTI FI CATE O F  

DI SSOLU TI ON fo r  t he  Se l l e r  was  i s sued  by  t he  Ar i zona  

Cor po r a t ion  Co mmi s s i on  e f f ec t i ve  Mar ch  4 ,  2008  ( Bd .  Exh .  6B) .  

3 .  The  D epa r t men t  ma i l ed  a  DET ERMI NA TI ON OF 

UNEMPL OYMENT  I NSUR A NCE LI A BI LI TY  t o  t he  Em p l oye r ’ s  

add r e s s  o f  r e co r d  on  Augus t  14 ,  2007  ( Bd .  Exh s .  3 ,  8 I ) .   
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4 .  On  May  19 ,  2009 ,  t he  Depa r t men t  i s sued  i t s  Recons i de red  

De t e r mi na t i on  a f f i r mi ng  t he  DETERMI NA TI ON O F  

UNEMPL OYMENT  I NSURA NCE LI A BI LI TY.   The  Depa r t men t ’ s  

r a t i ona l e  fo r  r u l i ng  t ha t  t he  Empl oy e r  succeeded  t o  o r  a cqu i r ed  

t he  o r gan i za t i on ,  t r ade  o r  bus i ne s s ,  o r  subs t an t i a l l y  a l l  o f  t he  

a s s e t s  t he r eo f ,  i nc l uded  an  absence  o f  ev i dence  t ha t  t he  Se l l e r  

con t i nued  t o  ope ra t e .   Fu r the r  r a t i ona l e  no ted  t he  covenan t  no t  

t o  compe t e  whe r eby  t he  Se l l e r  ag r eed  t ha t  i t  wou l d  no t  engage  i n  

t he  i n su rance  bus ine s s  w i t h i n  Mar i copa  Coun t y ,  Ar i zona ,  f r o m 

t he  pu r chase  e f f ec t i ve  da t e  o f  Augu s t  1 ,  2006  t h r ough  Ju l y  31 ,  

2008  “… excep t  as  an  emp l oyee  o r  i ndependen t  con t r ac t o r  f o r  

…” t he  Empl oy e r .   The  Depa r t men t  a l so  conc luded  t he  

acqu i s i t i on  i nvo lved  mor e  t han  j us t  “… a  l i s t  o f  c l i en t s ”  ( Bd .  

Exh .  7 ) .    

5 .  The  E mp l oye r  i s  an  i n su r ance  agency  s e l l i ng  pe r sona l  and  

commer c i a l  p r oduc t s ,  wh i ch  r equ i r e s  p r o fe s s iona l  l i c ense s .   The  

E mp l oye r  con t i nued  t o  ope r a t e  t he  acqu i r ed  bus ine s s  

i mmed i a t e l y  upon  t he  acqu i s i t i on .   No  e mp l oyees  o f  t he  Se l l e r  

wer e  h i r ed  by  t he  E mpl oye r ,  a l t hough  one  o f  t he  Se l l e r ’ s  owne r s  

was  au t ho r i zed  t o  “hang  he r  l i c ense”  a s  a  subcon t r ac t o r  t o  t he  

E mpl oye r .  

 

Ar i zona  Rev i s ed  S t a t u t e s  §  23 - 733 ,  p r ov i de s  i n  pe r t i nen t  pa r t :  

 

T r ans fe r  o f  e mp l oye r  expe r i ence  r a t i ng  accoun t s  t o  

succe s so r  emp l oye r ;  l i ab i l i t y  o f  succe s so r  

  A .  When  any  emp l oy i ng  un i t  i n  any  manne r  succeeds  t o  o r  

a cqu i r e s  t he  o r gan i za t ion ,  t r ade  o r  bus i ne s s ,  o r  

subs t an t i a l l y  a l l  o f  t he  a s s e t s  t he r eo f ,  excep t i ng  any  

a s se t s  r e t a i ned  by  such  e mp l oye r  i nc i den t  t o  t he  

l i qu i da t i on  o f  h i s  ob l i ga t i ons ,  whe t he r  o r  no t  such  

acqu i r i ng  e mp l oy i ng  un i t  was  an  emp l oye r  w i t h i n  t he  

mean i ng  o f  s ec t i on  23 - 613 ,  p r i o r  t o  such  ac qu i s i t i on ,  and  

con t i nues  such  o r gan i za t ion ,  t r ade  o r  bus i ne s s ,  t he  

a ccoun t  o f  t he  p r edeces so r  e mp l oye r  sha l l  be  t r ans fe r r ed  

a s  o f  t he  da t e  o f  acqu i s i t i on  t o  t he  succe s so r  emp l oye r  fo r  

t he  pu r pose  o f  r a t e  de t e r mi na t i on .  

  B .  … The  p r edeces so r  and  succe s so r  e mp l oye r s  sha l l  be  

p r ompt l y  no t i f i ed  o f  t he  de t e r mi na t i on  made  upon  t he  

app l i ca t ion  wh i ch  sha l l  become  f i n a l  f i f t e en  days  a f t e r  

wr i t t en  no t i c e  t he reo f  i s  s e rved  pe r sona l l y  o r  by  ce r t i f i ed  

ma i l  add r e s sed  to  t he  l a s t  known  add re s s  o f  e ach  

emp l oy i ng  un i t  i nvo l ved ,  un l e s s  w i th i n  such  t i me  one  o f  

t he  pa r t i e s  f i l e s  w i t h  t he  depa r t men t  a  wr i t t en  r eques t  fo r  

r e cons i de r a t i on .   When  t i me l y  r eques t  fo r  r e cons i de r a t i on  
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i s  f i l ed ,  a  r e cons ide r ed  de t e r mi na t i on  sha l l  be  made .   The  

r econs i de r ed  de t e r mi na t i on  sha l l  become  f i na l  f i f t een  

days  a f t e r  wr i t t en  no t i ce  t he r eo f  i s  s e r ved  pe r sona l l y  o r  

by  ce r t i f i ed  ma i l  add r e s sed  t o  t he  l a s t  known  add r e s s  o f  

e ach  emp l oy i ng  un i t  i nvo lved ,  un l e s s  w i t h i n  such  t ime  

one  o f  t he  emp l oy i ng  un i t s  i nvo lved  f i l e s  w i t h  t he  

depa r t men t  a  wr i t t en  pe t i t i on  fo r  h ea r i ng .   When  t i me l y  

pe t i t i on  fo r  hea r i ng  i s  f i l ed ,  t he  pa r t i e s  sha l l  be  a f fo r d ed  

an  oppo r tun i t y  fo r  hea r i ng  and  t he r ea f t e r  fu r n i shed  wi t h  a  

dec i s i on .   The  dec i s i on  sha l l  become  f i na l  un l e s s  a  

pe t i t i on  fo r  r ev i ew  i s  f i l ed  a s  p r ov i ded  i n  s ec t ion  23 - 672 .  

C .  I f  t he  succe s so r  emp l oye r  was  an  emp l oye r  sub j ec t  t o  t h i s  

chap t e r  p r i o r  t o  t he  da t e  o f  a cqu i s i t i on  o f  an  o r gan i za t i on ,  

t r ade  o r  bus i ne ss ,  o r  subs t an t i a l l y  a l l  o f  t he  a s se t s  

t he r eo f ,  h i s  r a t e  o f  con t r i bu t i ons  fo r  t he  r ema i nde r  o f  t he  

ca l enda r  yea r  i n  wh i ch  t he  acqu i s i t i on  occur r ed  sha l l  be  

h i s  r a t e  a s  p rev i ous l y  a s s igned  fo r  t he  ca l enda r  yea r  i n  

wh i ch  t he  acqu i s i t i on  occu r red .  …  

*           *           *  

D .  Any  i nd iv i dua l  o r  o r gan iza t i on ,  i nc l ud i ng  the  t ypes  o f  

o r gan i za t i ons  de sc r i bed  i n  sec t i on  23 - 614 ,  whe t he r  o r  no t  

an  emp l oy i ng  un i t ,  wh i ch  i n  any  manne r  a cqu i r e s  t he  

o r gan i za t i on ,  t r ade  o r  bus i ne s s ,  o r  subs t an t i a l l y  a l l  o f  t he  

a s s e t s  t he r eo f ,  sha l l  be  l i ab l e ,  i n  an  amoun t  no t  t o  exceed  

t he  r ea sonab l e  va lue ,  a s  de t e r mi ned  by  t he  depa r t men t ,  o f  

t he  o r gan i za t i on ,  t r ade ,  bus i ne s s  o r  a s s e t s  a cqu i r ed ,  fo r  

any  con t r i bu t i ons ,  i n t e r e s t  and  pena l t i e s  due  o r  a cc rued  

and  unpa id  by  such  p r edecesso r  emp l oye r ,  excep t  t ha t  t he  

depa r t men t  may  wa i ve  t he  succes so r ' s  l i ab i l i t y  fo r  such  

unpa i d  amoun t s  i f  a  de t e r mi na t i o n  t ha t  t he  p r edeces so r  

was  sub j ec t  t o  t h i s  chap t e r  had  no t  been  made  a s  p r ov ided  

i n  s ec t i on  23 - 724  p r i o r  t o  t he  da t e  o f  a cqu i s i t i on ,  and  

such  l i ab i l i t y  on  t he  pa r t  o f  t he  succe s so r  wou l d  be  

aga i n s t  equ i t y  and  good  consc i ence .   [E mphas i s  added ] .  

*           *           *  

Ar i zona  Ad mi n i s t r a t i ve  Code ,  Sec t ion  R6 - 3 - 1703 ( C) ,  p r ov i de s  a s  fo l l ows :  

 

  C .  Repo r t  o f  changes .   Each  emp l oye r  a s  de f i ned  i n  A .R .S .  §  

23 - 613  sha l l  p r ompt l y  no t i fy  t he  Depa r t men t  i n  wr i t i ng  o f  

any  change  i n  i t s  bus i ne s s  ope r a t i ons .   Chan ges  i nc l ude :  

t he  acqu i s i t i on  o r  d i sposa l  o f  a l l  o r  any  pa r t  o f  t he  

bus i ne s s  ope r a t i ons  o r  a s se t s ;  a  change  i n  bus i ne s s  name  

o r  addr es s ;  bankr up t cy  o r  r e ce i ve r sh i p ;  o r  any  o the r  

change  pe r t a i n i ng  t o  t he  ope r a t i on  o r  owne r sh i p  o f  t he  
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bus i ne s s  ope r a t i ons .   The  no t i f i c a t ion  sha l l  i nc l ude  the  

da t e  o f  change ,  and  t he  name ,  add r e s s ,  and  t e l ephone  

nu mber  o f  t he  pe r son ,  f i r m,  co r po r a t ion  o r  o f f i c i a l  p l aced  

i n  cha r ge  o f  t he  o r gan i za t i on ,  t r ade  o r  a s s e t s  o f  t he  

bus i ne s s .  

Ar i zona  Ad mi n i s t r a t i ve  Code ,  Sec t i on  R6 - 3 - 1713 ,  p rov i de s  i n  pe r t i nen t  

pa r t  a s  fo l l ows :  

 

  A .  Gene r a l  

1 .  The  man ne r  i n  wh i ch  an  o r gan iza t i on ,  t r ade  o r  

bus i ne s s  i s  acqu i r ed  o r  succeeded  t o  i s  no t  

de t e r mi na t i ve  o f  succe s so r  s t a t us .   bus i ne s s  may  be  

acqu i r ed  o r  succeeded  t o  " i n  any  manne r "  wh i ch  

i nc l udes ,  bu t  i s  no t  l imi t ed  t o ,  a cqu i s i t i on  by  

pu r chase ,  l e a se ,  r epos se s s i on ,  bank r up t cy  

p r oceed i ngs ,  de fau l t ,  o r  t h rough  t he  t r ans fe r  o f  a  

t h i r d  pa r ty .  

2 .  An  " o r gan i za t i on ,  t r ade  o r  bus i nes s "  a s  u sed  i n  

A .R .S .  § §  23 - 613  and  23 -733 ( A)  th r ough  (D)  i s  

a cqu i r ed  i f  t he  f a c t o r s  o f  an  emp l oye r ' s  

o r gan i za t i on ,  t r ade  o r  bus i ne s s  succeeded  t o  a r e  

su f f i c i en t  t o  cons t i t u t e  an  en t i r e  ex i s t i ng  ope r a t i ng  

bus i ne s s  un i t  a s  d i s t i ngu i shed  f r o m t he  acqu i s i t i on  

o f  me r e l y  d r y  a s se t s  f r om w h i ch  a  new bus i nes s  may  

be  bu i l t .   The  ques t i on  o f  whe t he r  an  o r gan iza t i on ,  

t r ade  o r  bus i ne s s  i s  acqu i r ed  i s  de t e r mi ned  f r om a l l  

t he  f a c t o r s  o f  t he  pa r t i cu l a r  c a se .   Amon g  t he  

f ac t o r s  t o  be  cons ide r ed  a r e :  

a .  The  p l ace  o f  bus i ne s s  

b .  The  t r ade  name  

c .  The  s t a f f  o f  e mp l oyees  

d .  The  cus t omer s  

e .  The  goodwi l l  

f .  The  i nven t o r y  

g .  The  accoun t s  r e ce ivab l e / accoun t s  payab l e  

h .  The  t oo l s  and  f i x t u r e s  

i .  O t he r  a s se t s .  

3 .  Fo r  t he  pu r pose  o f  de t e r mi n i ng  succes so r sh i p  s t a tus  

unde r  A .R .S .  §§  23 - 613 ( A) ( 3 )  and  23 - 733 ( A)  o r  ( B) ,  

an  i nd i v idua l  o r  emp l oy i ng  un i t  who  i n  any  manne r  
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acqu i r e s  o r  succeeds  t o  a l l  o r  a  pa r t  o f  an  

o r gan i za t i on ,  t r ade  o r  bus i ne s s  f r om an  emp l oye r  a s  

de f i ned  in  A .R .S .  §  23 - 613  sha l l  be  deemed  t he  

succe s so r  emp l oye r  p r ov i ded  t he  o r gan i za t i on ,  t r ade  

o r  bus i ne s s  i s  con t i nued .   Con t inua t i on  o f  t he  

o r gan i za t i on ,  t r ade  o r  bus i ne s s  sha l l  be  p r e sumed  i f  

t he  no r ma l  bus i nes s  a c t i v i ty  was  no t  i n t e r r up ted  fo r  

mor e  t han  30  days  be fo r e  o r  a f t e r  t he  da t e  o f  

t r ans fe r .  …  

  B .  Spec i a l  p r ov i s i ons  

1 .  An  i nd i v idua l  o r  emp l oy i ng  un i t  sha l l  be  de t e rmi ned  

a  succe s so r  unde r  t he  p r ov i s i ons  o f  A . R .S .  §  23 -

733 ( A)  and  r ece i ve  t he  expe r i ence  r a t i ng  accoun t  o f  

t he  p r edeces so r  when  t he  o r gan i za t i on ,  t r ade  o r  

bus i ne s s  a cqu i r ed  o r  succeeded  t o  cons t i t u t e s  a l l  o f  

t he  p r edeces so r ' s  emp l oy men t  gene ra t i ng  en te r p r i s e  

upon  wh i ch  t he  expe r i ence  r a t i ng  accoun t  was  

p r i ma r i l y  e s t ab l i shed  wi t hou t  r ega r d  to  t hose  f ac t o r s  

r e t a i ned  by  t he  p redeces so r  wh i ch  r ep r e sen t :  

a .  Exempt  e mp l oy men t ;  o r  

b .  E mpl oy men t  nece ssa r y  fo r  t he  l i qu i da t i on  o f  

t he  t r ade  o r  bus i nes s ;  o r  

c .  E mpl oy men t  a r i s i ng  f r om t he  ac t i v i t i e s  

e s t ab l i sh ing  ano t he r  t r ade  o r  bus i ne s s ;  o r  

d .  E mpl oy men t  a s  a  r e su l t  o f  an  o r gan i za t i on ,  

t r ade  o r  bus i ne ss  succeeded  t o  o r  a cqu i r ed  

wi t h i n  two  ca l enda r  days  o f  t h e  da t e  o f  

t r ans f e r  o f  t he  en t e r p r i s e  upon  wh i ch  t he  

expe r i ence  r a t i ng  accoun t  i s  ba sed .  

*           *           *  

  C .  T r ans fe r  o f  en t i r e  bus i ne s s  

1 .  When  t he  Depa r t men t  de t e rmi nes  t ha t  an  i nd iv i dua l  

o r  emp l oy i ng  un i t  i s  a  succe s so r  and  sha l l  i nhe r i t  

t he  expe r i ence  r a t i ng  accoun t  o f  t he  p r edecesso r  a s  

p r ov i ded  i n  A .R .S .  §  23 - 733 ( A) ,  t he  de t e rmi na t i on  

sha l l  be  sub j ec t  t o  t he  s ame  p r ov i s i ons  a s  

de t e r mi na t i ons  made  i n  acco r dance  wi t h  A .R .S .  §  

23 - 724 .  

2 .  When  t he  expe r i ence  r a t i ng  accoun t  i s  t r ans fe r r ed  t o  

t he  succe s so r ,  t he  succe sso r ' s  a ccoun t  sha l l  be  

cha r ged  wi t h  bene f i t s  de t e r mi ned  cha r geab le  a s  a  

r e su l t  o f  t he  emp l oy men t  i n  t he  o r gan i za t i on ,  t r ade  

o r  bus ine s s  a cqu i r ed ,  and  t he  succe s so r ' s  
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con t r i bu t i on  r a t e  sha l l  be  de t e r mi ned  i n  a cco r dance  

wi t h  A .R .S .  §  23 - 733 ( C)  fo r  t he  ca l enda r  yea r  

beg i nn i ng  on  t he  da t e  o f  acqu i s i t i on .  

*           *           *  

  E .  L i ab i l i t y  fo r  p r edeces so r ' s  deb t  

1 .  No t wi t h s t and i ng  sub sec t i ons  ( A)  and  ( B)  above ,  

when  an  i nd i v i dua l  o r  e mp l oy i ng  un i t  i n  any  manne r  

succeeds  t o  o r  acqu i r e s  t he  o r gan i za t i on ,  t r ade  o r  

bus i ne s s ,  o r  subs t an t i a l l y  a l l  o f  t he  a s s e t s  o f  an  

emp l oye r  a s  de f i ned  i n  A .R .S .  §  23 - 613 ,  t he  

succe s so r  sha l l  be  equa l ly  l i ab l e  a l ong  wi t h  t he  

p r edeces so r  fo r  t he  con t r i bu t i ons ,  i n t e r e s t  and  

pena l t i e s  due  o r  a cc r ued  and  unpa i d  by  t he  

p r edeces so r  a s  p rov i ded  in  A .R .S .  §  23 - 733 ( D) .   

[E mphas i s  added ] .  

*           *           *  

 

The  ev i dence  i n  t h i s  c a se  e s t ab l i she s  t ha t  t he  Empl oye r  acqu i r ed  the  

Se l l e r ’ s  en t i r e  t r ade ,  bus i ne s s  and  a s se t s .   The  Pu r chase  Agr eemen t  a l so  

spec i f i ed  t ha t  covenan t s  no t  t o  comp e t e  p r oh ib i t ed  t he  Se l l e r  f r om con t i nu i ng  t o  

ope r a t e  i n  t he  i n su r ance  bus i ne s s  i ndus t r y .   The  Se l l e r ’ s  phone  numb er s ,  web  

s i t e ,  and  ex i s t i ng  c l i en t s  we r e  acqu i r ed  by  t he  Empl oy e r  on  Augus t  1 ,  2006 .   The  

ev i dence  e s t ab l i she s  t ha t  t he  Empl o ye r  a cqu i r ed  and  immed i a t e l y  con t i nued  t o  

ope r a t e  t he  t r ade  o r  bus i nes s  o f  t he  Se l l e r .   The  E mp l oye r  ha s  no t  e s t ab l i shed  

any  f ac t  wh i ch ,  i f  a ccep t ed  a s  t r ue ,  wou l d  p reven t  o r  wou l d  r ende r  i mpr ope r  t he  

t r an s fe r  t o  i t  o f  t he  Se l l e r ’ s  expe r i ence  r a t i ng  accoun t .   The  Empl oye r  d i d  no t  

p r e sen t  ev i dence  su f f i c i en t  t o  ove rcome  t he  p r e sumpt i on  o f  succ e s so r  s t a t u s ,  

pu r suan t  t o  Ar i zona  Ad mi n i s t r a t i ve  Code ,  Sec t i on  R6- 3 -1713 ( A) (3 ) .  

 

As  t he  Depa r t men t  no t ed  i n  i t s  Recons i de r ed  De te r mi na t i on ,  no  t axe s ,  

pena l t i e s  o r  i n t e r e s t  we re  due  and  unpa i d  by  t he  Se l l e r  ( Exhs .  7A ,  8B) .   

Acco r d i ng l y ,  t he  t r ans fe r  o f  t he  Se l l e r ’ s  expe r i ence  r a t i ng  accoun t  t o  t he  

ex i s t i ng  expe r i ence  r a t i ng  accoun t  o f  t he  E mpl oye r  was  r equ i r ed  by  l aw ,  and  was  

p r ope r .  

 

THE AP PEALS  BOA RD  AFFIR MS t he  Depa r t men t ’ s  Recons i de r ed  

D t e r mi na t i on  dec i s i on  da t ed  May  19 ,  2009 ,  r ega r d i ng  t he  succes so r  s t a t us  o f  t he  

E mpl oye r .    

The  E mpl oye r  a cqu i r ed  t he  o r gan i za t ion ,  t r ade  o r  bus i nes s  o f  t he  Se l l e r .    
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The  t r ans fe r  o f  t he  Se l l e r ’ s  expe r i ence  r a t i ng  accoun t  t o  t he  E mpl oye r ,  a s  a  

succe s so r  emp l oye r  t ha t  i nhe r i t ed  the  Se l l e r ’ s  expe r i ence  r a t i ng  accoun t ,  was  

p r ope r .  

 

DATE D:  

 

APPEA L S BOA R D  

 

 

  

HUG O M .  FRAN C O,  Cha i r man  

 

 

  

WI LLI A M G.  DA DE,  Me mber  

 

 

  

MARI LY N J .  WHI TE,  Member  

 

_____________________________________________________________________________________ 

 

PERSO N S WITH  DISABI L ITIES:  Unde r  t he  A mer i cans  w i t h  D i sab i l i t i e s  Ac t ,  

t he  Depa r t men t  mu s t  make  a  r e a sonab l e  a ccommoda t i on  t o  a l l ow a  pe r son  wi t h  a  

d i s ab i l i t y  t o  t ake  pa r t  i n  a  p r og r am,  s e r v i ce ,  o r  a c t i v i t y .   Fo r  exampl e ,  t h i s  

means  t h a t  i f  neces sa r y ,  t he  Depa r t men t  mus t  p r ov i de  s i gn  l anguage  i n t e rp r e t e r s  

fo r  peop l e  who  a r e  dea f ,  a  whee l cha i r  a cce ss i b l e  l oca t i on ,  o r  en l a r ged  p r i n t  

ma t e r i a l s .   I t  a l so  means  t ha t  t he  Depa r t men t  w i l l  t ake  any  o t he r  r e asonab l e  

a c t i on  t ha t  a l l ows  you  t o  t ake  pa r t  i n  and  unde r s t and  a  p r og r am o r  a c t i v i t y ,  

i nc l ud i ng  mak i ng  r ea sonab le  changes  t o  an  ac t iv i t y .   I f  you  be l i eve  t ha t  you  wi l l  

no t  be  ab l e  t o  unde r s t and  o r  t ake  pa r t  i n  a  p rog r am o r  a c t i v i t y  because  o f  you r  

d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i sab i l i t y  needs  i n  advance  i f  a t  a l l  

pos s i b l e .   P l ea se  con t ac t  t he  Appea l s  Boa r d  Cha i r man  a t  ( 602 )  347 - 6343 .  

_____________________________________________________________________________________ 

 

RIG H T TO  FUR TH ER R EVIEW BY TH E APPE AL S BO AR D  

 

Pu r suan t  t o  A .R .S .  §  23 - 672 ( F ) ,  t he  f i na l  da t e  fo r  f i l i ng  a  r eques t  fo r  

 

r ev i ew  i s  ____________________________. 
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INSTR U CTIO NS FO R FIL ING  A R EQ UEST  FO R  

REVIEW  O F TH E BO ARD' S  DECI S IO N  

 

1 .  A  r eques t  fo r  r ev i ew  mus t  be  f i l ed  i n  wr i t i ng  wi t h i n  30  ca l enda r  days  f r om 

t he  ma i l i ng  da t e  o f  t he  App ea l s  Boa rd ' s  dec i s i on .   The  r eques t  fo r  r ev i ew 

i s  cons i de r ed  f i l ed  on  t he  da t e  i t  i s  ma i l ed  v i a  t he  Un i t ed  S t a t e s  Pos t a l  

Se r v i ce ,  a s  shown  by  t he  pos t mar k ,  t o  any  pub l i c  emp l oy men t  o f f i c e  i n  t he  

Un i t ed  S t a t e s  o r  Canada ,  o r  t o  t he  Appea l s  Boa r d ,  1951  W.  Came l bac k  

Road ,  Su i t e  465 ,  Phoen i x ,  Ar i zona  85015 .   A  wr i t t en  r eques t  fo r  r ev i ew  

may  a l so  be  f i l ed  i n  pe r son  a t  t he  above  l oca t i ons  o r  t r ansmi t t ed  by  a  

mean s  o t he r  t han  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce .   I f  i t  i s  f i l ed  i n  pe r son  

o r  t r ansmi t t ed  by  a  means  o t he r  t han  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce ,  i t  

w i l l  be  cons i de r ed  f i l ed  on  t he  da t e  i t  i s  r e ce ived .   

 

2 .  Pa r t i e s  may  be  r ep r e sen ted  in  t he  fo l lowi ng  manne r :  

 

An  i nd i v i dua l  pa r t y  ( e i t he r  c l a i ma n t  o r  oppos i ng  pa r t y )  may  r ep r e sen t  

h i mse l f  o r  be  r ep re sen t ed  by  a  du l y  au t ho r i zed  agen t  who  i s  no t  cha r g i ng  a  

f e e  fo r  t he  r ep r esen t a t i on ;  an  emp l oye r ,  i nc l ud i ng  a  co r po r a t e  emp l oye r ,  

may  r ep r e sen t  i t s e l f  t h r ough  an  o f f i c e r  o r  emp l oyee ;  o r  a  du l y  au t ho r i zed  

agen t  who  i s  cha rg i ng  a  f e e  may  r ep r e sen t  any  pa r t y ,  p r ov i d i ng  t ha t  an  

a t t o r ney  au t ho r i zed  t o  p r ac t i ce  l aw  i n  t he  S t a t e  o f  Ar i zona  sha l l  be  

r e spons i b l e  fo r  and  supe r v i se  such  agen t .  

 

3 .  The  r eques t  fo r  r ev i ew  mus t  be  s igned  by  t he  p r ope r  pa r t y  and  mus t  be  

accompan i ed  by  a  me mor andu m s t a t ing  t he  r ea sons  why  t he  appea l s  boa rd ' s  

dec i s i on  i s  i n  e r ro r  and  con t a i n i ng  app r op r i a t e  c i t a t i ons  o f  t he  r e co rd ,  

r u l e s  and  o t he r  au t ho r i t y .   Upon  mo t i on ,  and  fo r  good  cause ,  t he  Appea l s  

Boa r d  may  ex t end  t he  t ime  fo r  f i l i ng  a  r eques t  fo r  r ev i ew .   The  t i me l y  

f i l i ng  o f  such  r eques t  fo r  r ev i ew  i s  a  p r e r equ i s i t e  t o  any  fu r t he r  appea l .   I f  

you  have  any  ques t i ons  abou t  f i l i ng  a  wr i t t en  r eques t  fo r  r ev i ew ,  c a l l  t he  

Appea l s  Boa r d  a t  ( 602 )  347- 6343 .  

 

_____________________________________________________________________________________ 
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A  copy  o f  t he  fo r ego i ng  was  ma i l ed  on  

t o :  

 

 

( x )  E r :  XXX  Acc t .  No :  XXX  

 

  

( x )  KEVI N R  SMI TH  

ASSI STA NT ATT ORNE Y GENE RA L  CFP/ C LA  

1275  W WAS HI N GTON –  S I TE  CO DE 040A  

PHOE NI X,  AZ  8 5007 - 2926  

 

( x )  JOHN N ORRI S ,  C HI EF  OF  TAX  

EMPLOY MENT A DMI NI STRATI ON  

P  O  BO X  6028  -  S I TE  COD E 911B  

PHOE NI X,  AZ  8 5005 - 6028  

 

 

 

By :   _______________________________ 

         Fo r  The  Appea l s  Boar d  
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Arizona Department of 
Economic Security 

 
 

Appeals Board 
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_____________________________________________________________________________________ 

I n  t he  Mat t e r  o f :  

 

XXX X  

XXX X  

XXX X  

STATE O F  ARI ZO NA E  S  A  TAX U NI T  

℅  KEVI N  SMI TH  

ASST A T TORN EY  GENE R AL CFP/ CLA  

1275  W WAS HI N GTON ST ,  SC  040 A  

PHOE NI X,  AZ  8 5007 - 2976   

 

E mpl oye r  Depa r t men t  

_____________________________________________________________________________________ 

I MPORT ANTE - - - DECI SI Ó N DE L A  JUNTA DE APE L ACI ONE S  

 

Es t a  e s  l a  dec i s i ó n  de  l a  Jun t a  de  Ape l ac i ones  sob r e  su s  bene f i c i o s  de  segu r o  de  

de sempl eo .   Es t e  av i so  con t i ene  in fo r mac i ón  i mpor t an t e  sobr e  su  de recho  de  

r ec i b i r  bene f i c i o s  de  s egu r o  de  de sempl eo .   S i  u s t ed  no  e s t á  de  acue r do  con  l a  

dec i s i ón ,  só l o  t i ene  30  d í a s  pa r a  ape l a r  de sde  l a  f e cha  de  l a  dec i s i ón .   Nos  puede  

l l amar  a l  ( 602 )  347- 6344  y  l e  t r aduc i r emos  e s t e  av i so  a l  e spaño l .  

 

DECI SI O N  

AFFIRM ED   

 

THE EM PLO YER  p e t i t i oned  fo r  a  hea r i ng  f ro m t he  Depa r t men t ’ s  dec i s ion  

l e t t e r  i s sued  on  May 15 ,  2009 ,  wh i ch  he l d  t ha t  “… t he  De te rmi na t i on  i s sued  

December  16 ,  20 08  i s  f i na l ”  because  t he  E mpl o ye r ’ s  l e t t e r  r eques t i ng  

r e cons i de r a t i on  was  f i l ed  l a t e .   The  Dep a r t men t ’ s  dec i s ion  l e t t e r  he l d  a s  fo l l ows :  

 

… The  15 - day  appea l  pe r i od  fo r  t he  De t e r mi na t ion  

exp i r ed  on  December  31 ,  2008 .   Your  l e t t e r  r eques t i ng  an  

appea l  was  f i l ed  on  Mar ch  3 ,  200 9 ,  w h i ch  i s  62  d ays  

beyond  the  dead l i ne  fo r  t he  appea l  t o  be  cons i de r ed  

t i me l y .  

The  Appea l s  Boa r d  ha s  j u r i sd i c t i on  i n  t h i s  ma t t e r  pu r suan t  t o  A .R .S .  §  23 -

724 ( B) .  
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Fo l l owi ng  no t i f i ca t i on  t o  t he  pa r t i e s ,  a  t e l ephone  hea r i ng  was  conduc t ed  

be fo r e  ROBER T T .  NAL L,  a n  Ad mi n i s t r a t i ve  Law Judge  i n  Phoen i x ,  Ar i zona ,  on  

Wednesday ,  Augus t  26 ,  2009 .   A t  t ha t  t i me ,  a l l  pa r t i e s  w e r e  g i ven  an  oppo r t un i t y  

t o  p r e sen t  ev i dence  on  t he  fo l l owi ng  i s sue ( s ) :  

1 .  Whe t he r  t he  Empl oye r  f i l ed  a  t i me l y  appea l  f r o m t h e  

DETERM I NATI ON  OF UN EMPLOY MENT I NSUR AN C E  

LI ABI LI TY.  

2 .  Whe t he r  t he  DETERMI NA TI ON O F  UNEMP LOYMEN T  

I NSURA NCE LI ABI LI TY ,  UC - 016 - c ,  became  f i n a l  

du r i ng  t he  i n t e r i m pe r i od  be fo r e  t he  E mpl oye r  f i l ed  an  

app ea l .  

See :  A .R .S .  §  23 - 724 ,  and  Ar i zona  Ad mi n i s t r a t i ve  Code ,  

Sec t i on  R6 - 3 - 1404 .    

 

On  t he  s chedu l ed  da t e  o f  hea r i ng ,  a n  E mpl oye r  w i t ne s s  appea r ed  t o  t e s t i fy .   

Counse l  fo r  t he  Depa r t men t  and  a  w i t ne s s  fo r  t he  Depa r t men t  appea r ed .   Two  

obse r ve r s  we r e  p r e sen t .   Boa r d  Exh i b i t s  1  t h r ough  8  we r e  admi t t ed  i n t o  

ev i dence .   We  have  ca r e fu l ly  r ev i ewed  t he  r eco r d .   

 

THE A PP EALS B OAR D FI NDS t he  f ac t s  pe r t i nen t  t o  t he  i s sue  be fo r e  u s  

and  ne ce ssa r y  t o  ou r  dec i s ion  a r e :   

 

1 .  The  D epa r t men t  ma i l ed  a  DET ERMI NA TI ON OF 

UNEMPL OYMENT  I NSUR A NCE LI A BI LI TY  t o  t he  Em p l oye r ’ s  

add r e s s  o f  r e co r d  on  December  16 ,  200 8  (Bd .  Exh .  2 ) .   The  

ma i l ed  documen t  was  n o t  r e t u r ned  t o  t he  Depa r t men t  by  t he  

pos t a l  s e rv i ce ,  a s  no t  de l i ve red .  

2 .  The  Empl oye r ’ s  r eques t  fo r  r e cons i de r a t i on  o f  t he  

DETERM I NATI ON  OF  UNE MPLOY MENT  I NSU RAN CE  

LI ABI LI TY was  f i l ed  by  f ax  on  Mar ch  3 ,  2009 ,  bu t  was  da t ed  

Feb r ua r y  25 ,  2009 .   The  Empl oye r  no t ed  t ha t  i t  was  f i l i ng  a  l a t e  

appea l ,  and  exp l a ined  t ha t  i t  had  r ece i ved  du r i ng  J anua r y  2009  

“… no t i f i c a t i on  i n  t he  ma i l  f r o m DE S fo r  a l l  f ou r  qua r t e r s ,  s en t  

on  12 / 31 /08”  ( Bd .  Exh s .  3A ,  3B ) .  

3 .  On  May  15 ,  2009 ,  t he  Depa r t men t  i s sued  i t s  dec i s ion  on  t he  

t i me l i ne s s  o f  t he  Empl oy e r ’ s  r eques t  fo r  r e cons i de ra t i on  o f  a  

l i ab i l i t y  de t e r mi na t i on .   The  Depa r t men t  he l d  t ha t ,  because  t he  

E mpl oye r  d i d  no t  f i l e  i t s  r eques t  fo r  r e cons ide r a t i on  wi t h i n  15  

days  a f t e r  t he  da t e  o f  i s suance ,  “ …  t h e  De t e r mi na t i on  i s sued  

December  16 ,  2008  i s  f i na l . ”   ( Bd .  Exh .  5 ) .   

4 .  Acco r d i ng  t o  t he  pos tmar k ,  t he  Emp l oye r ’ s  au t ho r i zed  

r ep r e sen ta t i ve  pe t i t i oned  fo r  a  fo r ma l  hea r i ng  on  June  6 ,  2009 .   

I n  i t s  l e t t e r ,  t he  Empl oye r  con t ended  t ha t  i t  d i d  no t  r e ce i ve  “ t he  
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l e t t e r ”  un t i l  December  31 ,  2008 .   T he  E mpl oye r  op i ned  t ha t  t he  

u se  o f  t h r ee  d i f f e r en t  Empl oye r  expe r i ence  r a t i ng  accoun t  

nu mber s  was  con fus i ng .   The  E mpl oye r ’ s  l e t t e r  does  no t  

spec i f i c a l l y  men t i on  any  exp l ana t i on  fo r  t he  de l ay  a f t e r  

December  31 ,  2008 ,  be fo r e  f i l i ng  i t s  wr i t t en  r eques t  fo r  

r e cons i de r a t i on  ( Bd .  Exh s .  6A ,  6B ) .    

5 .  The  E mp l oye r  was  u s i ng  a  pay r o l l  p r oce s s ing  s e r v i ce  du r i ng  

December  2008 .   When  do cumen t a t i on  was  r ece i ved  f r om t he  

Depa r t me n t  du r i ng  Dece mb er  2008 ,  t he  Empl oye r  con tac t ed  t he  

pay r o l l  s e r v i ce  and  “ t u r ned  i t  ove r  t o  t hem”  i n  hopes  the  pay r o l l  

s e r v i ce  wou l d  r e spond  app r op r i a t e l y .   The  E mpl oy e r ’ s  s t o re  

manage r  r e ce i ved  docu men t a t i on  f r om t he  Depa r t men t  i n  t he  

s t o r e ’ s  ma i l ,  t hen  he  fo r wa r ded  i t  t o  t he  company’ s  p r e s i den t .   

The  comp any  p r e s iden t  r e ce i ved  t he  documen t a t i on  on  December  

31 ,  2008 ,  bu t  he  r e f e r r ed  t o  fou r  b l ank  pay ro l l  r epor t s  i n  h i s  

l e t t e r  t o  t he  Depa r t men t  (Bd .  Exh .  3B) .   A l t ho ugh  t he  s t o re  

manage r  may  have  r ece i ved  the  DET ERMI NA TI ON O F 

UNEMPL OYMENT  I NSUR ANCE  LI ABI LI TY,  i t  was  no t  

fo r wa r ded  t o  t he  co mpany’ s  p r e s i den t .  

 

Ar i zona  Rev i s ed  S t a t u t e s  §  23 - 732 (B) ,  p r ov ide s  i n  pe r t i nen t  pa r t :  

 

B .  The  depa r t men t  may  g i ve  qua r t e r l y  no t i f i c a t i on  t o  

emp l oye r s  o f  bene f i t s  pa i d  and  cha r geab le  t o  t he i r  

a ccoun t s  o r  o f  t he  s t a t u s  o f  such  accoun t s ,  and  such  

no t i f i c a t ion ,  i n  t he  absence  o f  an  app l i ca t ion  fo r  

r ede t e r mi na t i on  f i l ed  w i th i n  f i f t e en  days  a f t e r  

ma i l i ng ,  sha l l  beco me  conc l u s i ve  and  b i nd i ng  upon  

t he  emp l oye r  fo r  a l l  pu r pose s .   A  r ede t e r mi na t i on  o r  

den i a l  o f  an  app l i c a t i on  by  t he  depa r t men t  sha l l  

become  f i na l  un l e s s  w i th i n  f i f t e en  days  a f t e r  

ma i l i ng  o r  de l i ve ry  t he r eo f  an  appea l  i s  f i l ed  w i t h  

t he  appea l s  boa rd .   The  r ede t e rmi na t i on  may  be  

i n t r oduced  i n  any  subsequen t  admi n i s t r a t i ve  o r  

j ud i c i a l  p r oceed i ngs  i nvo l v i ng  t he  de t e r mi na t i on  o f  

t he  r a t e  o f  con t r ibu t i ons  o f  any  emp l oye r  fo r  any  

ca l enda r  yea r  … [E mphas i s  added ] .    

 

Ar i zona  Rev i s ed  S t a t u t e s  §  23 - 724 ,  p r ov i de s  i n  pe r t i nen t  pa r t :  

 

A .  When  t he  depa r t men t  makes  a  de t e rmi na t i on ,  wh i ch  

de t e r mi na t i on  sha l l  be  mad e  e i t he r  on  t he  mo t i on  o f  

t he  depa r t men t  o r  on  app l i c a t i on  o f  an  e mp l oy i ng  

un i t ,  t ha t  an  emp l oy i ng  un i t  cons t i t u t e s  an  emp l oye r  

a s  de f i ned  i n  sec t i on  23 - 613  o r  t ha t  s e r v i ce s  

pe r fo r me d  fo r  o r  i n  connec t i on  wi t h  t he  bus i ne s s  o f  
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an  emp l oy i ng  un i t  cons t i t u t e  emp l oymen t  a s  de f i ned  

i n  s ec t i on  23 - 615  t ha t  i s  no t  exempt  unde r  s ec t i on  

23 - 617  o r  t ha t  r emune r a t i on  fo r  s e r v i ce s  cons t i t u t e s  

wages  a s  de f ined  i n  s ec t i on  23 - 622 ,  t he  

de t e r mi na t i on  sh a l l  become  f i na l  w i th  r e spec t  t o  t he  

emp l oy i ng  un i t  f i f t e en  days  a f t e r  wr i t t en  no t i c e  i s  

s e r ved  pe r sona l l y ,  by  e l ec t ron i c  t r ansmi s s i on  o r  by  

ma i l  add r e s sed  t o  t he  l a s t  known  add r e s s  o f  t he  

emp l oy i ng  un i t ,  un l e s s  w i t h i n  such  t i me  t he  

emp l oy i ng  un i t  f i l e s  a  wr i t t en  r eques t  fo r  

r e cons i de r a t i on .  

B .  When  a  r eques t  fo r  r e cons i de r a t i on  i s  f i l ed  a s  

p r e sc r i bed  i n  subsec t i on  A  o f  t h i s  s ec t i on ,  a  

r e cons i de r ed  de t e r mi na t i on  sha l l  be  made .   The  

r econs i de r ed  de t e rmi na t i on  sha l l  beco me  f i na l  w i t h  

r e spec t  t o  t he  emp l oy i ng  un i t  t h i r t y  days  a f t e r  

wr i t t en  no t i c e  o f  t he  r e cons i de r ed  de t e r mi na t i on  i s  

s e r ved  pe r sona l l y ,  by  e l ec t ron i c  t r ansmi s s i on  o r  by  

ma i l  add r e s sed  t o  t he  l a s t  known  add r e s s  o f  t he  

emp l oy i ng  un i t ,  un l e s s  w i t h i n  such  t i me  t he  

emp l oy i ng  un i t  f i l e s  w i t h  t he  appea l s  boa r d  a  

wr i t t en  pe t i t i on  fo r  hea r i ng  o r  r ev i ew .  …  

*           *           *  

F .  The  de t e rmi na t i on  o f  t he  depa r t men t  o r  dec i s ion  o f  

t he  appea l s  boa r d ,  t oge t he r  w i t h  t he  r eco r d ,  sha l l  be  

admi s s i b l e  i n  any  sub sequen t  j ud i c i a l  p r oceed i ng  

i nvo l v i ng  l i ab i l i t y  fo r  con t r ibu t i ons .   A  

de t e r mi na t i on  o r  dec i s i on  t ha t  an  emp l oy i ng  un i t  i s  

l i ab l e  t ha t  ha s  beco me  f i na l  sha l l  be  conc l u s i ve  and  

b i nd i ng  on  t he  emp l oy i ng  un i t  and  sha l l  no t  be  

r econs i de r ed  i n  p r oceed i ngs  b r ough t  be fo re  t he  

depa r t men t  o r  a  hea r i ng  o f f i c e r .  

*           *           *  

 

The  DET ERMI NA TI ON O F  UNEM P LOYMEN T I NSU R ANCE  LI ABI LI TY  

was  ma i l ed  t o  t he  E mpl oye r ’ s  addr es s  o f  r e co r d  on  December  16 ,  2008 .   The  

E mpl oye r ’ s  wr i t t en  r eques t  fo r  r e cons i de r a t ion  was  f i l ed  by  f ax  on  Mar ch  3 ,  

2009 .   Tha t  da t e  i s  mor e  t han  15  days  f r o m t he  da t e  o f  t he  DETE RMI NAT I ON OF  

UNEMPL OYMENT  I NSUR ANCE  L I ABI LI TY.   The  E mpl oye r ’ s  r eques t  fo r  

r e cons i de r a t i on ,  t he r e fo r e ,  was  no t  f i l ed  w i t h in  t he  s t a tu t o r y  t i me .  
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Ar i zona  Ad mi n i s t r a t i ve  Code ,  Sec t i on  R6 -3 - 1404  p r ov i de s  i n  pe r t i nen t  

pa r t :  

*           *           *  

B .  The  submi s s i on  o f  any  paymen t ,  appea l ,  app l i ca t i on ,  

r eques t ,  no t i c e ,  ob j ec t i on ,  pe t i t i on ,  r epo r t ,  o r  o t he r  

i n fo r ma t i on  o r  documen t  no t  w i t h i n  t he  spec i f i ed  

s t a t u t o r y  o r  r egu la t o r y  pe r i od  sha l l  be  cons i de r ed  

t i me l y  i f  i t  i s  e s t ab l i shed  t o  t he  s a t i s f ac t i on  o f  t he  

Depa r t men t  t ha t  t he  de l ay  in  submi s s i on  was  due  t o :  

Depa r t men t  e r r o r  o r  mi s i n fo r ma t i on ,  de l ay  o r  o t he r  

a c t i on  o f  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce  o r  i t s  

succe s so r ,  o r  when  t he  de l ay  i n  submi s s i on  was  be -

cause  t he  i nd i v i dua l  changed  h i s  ma i l i ng  add re s s  a t  

a  t i me  w hen  t he r e  wou l d  h ave  been  no  r ea son  fo r  

h i m t o  no t i fy  t he  Depa r t men t  o f  t he  add r e s s  change .  

1 .  Fo r  sub mi s s i on  t ha t  i s  no t  w i t h i n  t he  s t a t u t o r y  

o r  r egu l a t o r y  pe r iod  t o  be  cons i de red  t i me l y ,  

t he  i n t e r e s t ed  pa r ty  mus t  s ub mi t  a  wr i t t en  ex -

p l ana t i on  s e t t i ng  fo r t h  t he  c i r cums t ances  o f  

t he  de l ay .  

2 .  The  Di r ec t o r  sha l l  de s i gna t e  pe r sonne l  who  

a r e  t o  dec i de  whe t he r  an  ex t ens i on  o f  t i me  

sha l l  be  g r an t ed .  

3 .  No sub mi s s i on  sha l l  be  cons i de r ed  t i me l y  i f  

t he  de l ay  i n  f i l i ng  was  un r ea sonab le ,  a s  de -

t e r mi ned  by  t he  Depa r t men t  a f t e r  cons i de r i ng  

t he  c i r cums t anc es  i n  t he  ca se .  

*           *           *  

C .  Any  no t i c e ,  r epor t  fo r m,  de t e r mi na t i on ,  dec i s i on ,  

a s s e s sme n t ,  o r  o t he r  documen t  ma i l ed  by  t he  

Depa r t men t  sha l l  be  cons i de r ed  a s  hav i ng  been  

s e r ved  on  t he  addr e s see  on  t he  da t e  i t  i s  ma i l ed  t o  

t he  add r es see ’ s  l a s t  known  add r e s s  i f  no t  s e rved  i n  

pe r son .  . . .  [E mpha s i s  added] .  

 

I n  t he  pe t i t i on  and  by  t e s t imony ,  t he  Empl oy e r  cons i s t en t l y  a cknowl edged  

t ha t  i t  “… r ece i ved  t he  l e t t e r  on  … December  31 ,  2008 . ”  ( Bd .  Exh .  6A) .   For  t h e  

f i r s t  t i me  d u r i ng  t e s t i mony ,  t he  Empl oye r  i nd i ca t ed  t ha t  t he  documen t a t i on  i t  

r e ce i ved  was  no t  “… t he  l e t t e r ” ,  bu t  a c t ua l ly  wha t  t he  Empl o ye r  r ece ived  was  

“… no t i f i c a t i on  i n  t he  ma i l  f r om DES fo r  a l l  f ou r  qua r t e r s ,  s en t  on  12 / 31 / 08 . ”    

 

Ar i zona  cou r t s  have  l ong  r ecogn ized  a  s t r ong  p r e sumpt i on  t ha t  a  l e t t e r  

p r ope r l y  add r e s sed ,  s t amped  and  ma i l ed  w i l l  be  de l i ve red  t o  t he  add r e s see .   S t a t e  

v .  M ays ,  96  Ar i z .  366 ,  395  P .2d  719  ( 196 4 ) .   The  t e s t i mony  by  a  pa r t y  t ha t  t he  
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pa r t y  d i d  no t  r e ce i ve  a  l e t t e r  ma i l ed  t o  t ha t  pa r t y  i s  no t  b i nd i ng  on  t he  t r i e r  o f  

f a c t ,  Oney  v .  Barnes ,  5  Ar i z .  App .  460 ,  428  P .2d  124  ( 1967 ) .   We  conc l ude  t he  

E mpl oye r  ha s  no t  ove r come  t h i s  p r e su mpt i on  o f  de l i ve r y  a nd  t he  p r e sumpt i on  o f  

s e r v i ce  se t  fo r t h  i n  Ar i zona  Admi n i s t r a t i ve  Code ,  Sec t i on  R6 - 3 - 1404( C) .   I n  

pa r t i cu l a r ,  t he  pe t i t i on  fo r  hea r i ng  c l ea r l y  a cknowl edges  hav i ng  r ece i ved  a  s i ng l e  

l e t t e r  f r om t he  D epa r t men t ,  r a t he r  t han  r e fe r r i ng  t o  fou r  b l ank  fo r ms .   Th e  

E mpl oye r ’ s  w i t ne s s  a l so  acknowl edged  t ha t  t he  s t o r e  manage r  may  have  r ece i ved  

t he  DETERMI NA TI ON OF  UNEMP LOYMEN T I NSUR ANCE LI ABI LI TY  a t  t he  

E mpl oye r ’ s  ma i l i ng  add r e s s  o f  r e co rd .  

 

Fur t he r ,  t he  Empl oye r ’ s  de l ay  by  add i t i ona l  weeks  a f t e r  r e ce i v i ng  

documen t a t i on  f r om t he  D epa r t men t  i s  a t t r i bu t ab l e  t o  t he  E mpl oye r ’ s  i n t e r na l  

p r ocedu re s .   The  E mpl oye r ’ s  de l ay  wa s  no t  due  t o  e r r o r  o r  mi s i n fo r ma t i on  by  t he  

Depa r t men t  o r  by  the  Un i t ed  S t a t e s  Pos t a l  Se rv i ce ,  and  wa s  no t  due  t o  a  change  

i n  t he  Empl oye r ’ s  ma i l i ng  add r e s s .   The  E mpl oye r  has  no t  e s t ab l i shed  any  f ac t  

wh i ch ,  i f  a ccep ted  a s  t r ue ,  wou l d  i nvoke  t he  p r ov i s i ons  o f  A r i zona  

Ad mi n i s t r a t i ve  Code ,  Sec t ion  R6 - 3 - 1404 ( B)  and  wou l d  pe r mi t  f i nd i ng  t he  r eques t  

fo r  r e cons i de r a t i on  t o  have  been  t i me l y  f i l ed .   Acco r d ing l y ,   

 

THE A PP EALS B OAR D A FFIRMS  t he  Depa r t men t ’ s  dec i s i on  da t ed  May 

15 ,  2009 ,  r ega r d ing  t he  l a t e  f i l i ng  o f  t he  E mpl oye r ’ s  wr i t t en  r eques t  fo r  

r e cons i de r a t i on  o f  t he  DETERMI N ATI ON OF UN E MPLOY MENT I NSUR AN CE 

LI ABI LI TY .  

The  E mpl oye r  d i d  no t  f i l e  a  r eques t  fo r  r e cons i de r a t i on  wi t h i n  t he  15 - day  

t i me  pe r iod  a l l owed ,  pu r suan t  t o  Ar i zona  Rev i sed  S t a t u t e s  §  23 - 724 ( A) .  

The  DET ERMI NA TI ON O F  UNEM P LOYMEN T I NSU R ANCE  LI ABI LI TY  

da t ed  December  16 ,  200 8 ,  r ema i ns  i n  fu l l  fo r ce  and  e f f ec t .  

 

DATE D:  

 

APPEA L S BOA R D  

 

 

  

MARI LY N J .  WHI TE,  Cha i r man  

 

 

  

HUG O M .  FRAN C O,  Me mb er  

 

 

  

WI LLI A M G.  DA DE,  Me mber  

 

_____________________________________________________________________________________ 
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PERSO N S WITH  DISABI L ITIES:  Unde r  t he  A mer i cans  w i t h  D i sab i l i t i e s  Ac t ,  

t he  Depa r t men t  mu s t  make  a  r e a sonab l e  a ccommoda t i on  t o  a l l ow a  pe r son  wi t h  a  

d i s ab i l i t y  t o  t ake  pa r t  i n  a  p r og r am,  s e r v i ce ,  o r  a c t i v i t y .   Fo r  exampl e ,  t h i s  

means  t h a t  i f  neces sa r y ,  t he  D epa r t men t  mus t  p r ov i de  s i gn  l anguage  i n t e rp r e t e r s  

fo r  peop l e  who  a r e  dea f ,  a  whee l cha i r  a cce ss i b l e  l oca t i on ,  o r  en l a r ged  p r i n t  

ma t e r i a l s .   I t  a l so  means  t ha t  t he  Depa r t men t  w i l l  t ake  any  o t he r  r e asonab l e  

a c t i on  t ha t  a l l ows  you  t o  t ake  pa r t  i n  and  unde r s t an d  a  p r og r am o r  a c t i v i t y ,  

i nc l ud i ng  mak i ng  r ea sonab le  changes  t o  an  ac t iv i t y .   I f  you  be l i eve  t ha t  you  wi l l  

no t  be  ab l e  t o  unde r s t and  o r  t ake  pa r t  i n  a  p rog r am o r  a c t i v i t y  because  o f  you r  

d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i sab i l i t y  needs  i n  advance  i f  a t  a l l  

pos s i b l e .   P l ea se  con t ac t  t he  Appea l s  Boa r d  Cha i r man  a t  ( 602 )  347 - 6343 .  

_____________________________________________________________________________________ 

 

RIG H T TO  FUR TH ER R EVIEW BY TH E APPE AL S BO AR D  

 

Pu r suan t  t o  A .R .S .  §  23 - 672 ( F ) ,  t he  f i na l  da t e  fo r  f i l i ng  a  r eques t  fo r  

 

r ev i ew  i s  ____________________________. 

 

INSTR U CTIO NS FO R FIL ING  A R EQ UEST  FO R  

REVIEW  O F TH E BO ARD' S  DECI S IO N  

 

1 .  A  r eques t  fo r  r ev i ew  mus t  be  f i l ed  i n  wr i t i ng  wi t h i n  30  ca l enda r  days  f r om 

t he  ma i l i ng  da t e  o f  t he  App ea l s  Boa rd ' s  dec i s i on .   The  r eques t  fo r  r ev i ew 

i s  cons i de r ed  f i l ed  on  t he  da t e  i t  i s  ma i l ed  v i a  t he  Un i t ed  S t a t e s  Pos t a l  

Se r v i ce ,  a s  shown  by  t he  pos t mar k ,  t o  any  pub l i c  emp l oy men t  o f f i c e  i n  t he  

Un i t ed  S t a t e s  o r  Canada ,  o r  t o  t he  Appea l s  Boa r d ,  1951  W.  Came l bac k  

Road ,  Su i t e  465 ,  Phoen i x ,  Ar i zona  85015 .   A  wr i t t en  r eques t  fo r  r ev i ew  

may  a l so  be  f i l ed  i n  pe r son  a t  t he  above  l oca t i ons  o r  t r ansmi t t ed  by  a  

means  o t he r  t han  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce .   I f  i t  i s  f i l ed  i n  pe r son  

o r  t r ansmi t t ed  by  a  means  o t he r  t han  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce ,  i t  

w i l l  be  cons i de r ed  f i l ed  on  t he  da t e  i t  i s  r e ce ived .   

 

2 .  Pa r t i e s  may  be  r ep r e sen ted  in  t he  fo l lowi ng  manne r :  

 

An  i nd i v i dua l  pa r t y  ( e i t he r  c l a i ma n t  o r  oppos i ng  pa r t y )  may  r ep r e sen t  

h i mse l f  o r  be  r ep re sen t ed  by  a  du l y  au t ho r i zed  agen t  who  i s  no t  cha r g i ng  a  

f e e  fo r  t he  r ep r esen t a t i on ;  an  emp l oye r ,  i n c l ud i ng  a  co r po r a t e  emp l oye r ,  

may  r ep r e sen t  i t s e l f  t h r ough  an  o f f i c e r  o r  emp l oyee ;  o r  a  du l y  au t ho r i zed  

agen t  who  i s  cha rg i ng  a  f e e  may  r ep r e sen t  any  pa r t y ,  p r ov i d i ng  t ha t  an  

a t t o r ney  au t ho r i zed  t o  p r ac t i ce  l aw  i n  t he  S t a t e  o f  Ar i zona  sha l l  be  

r e spons i b l e  fo r  and  supe r v i se  such  agen t .  

 

3 .  The  r eques t  fo r  r ev i ew  mus t  be  s igned  by  t he  p r ope r  pa r t y  and  mus t  be  

accompan i ed  by  a  me mor andu m s t a t ing  t he  r ea sons  why  t he  appea l s  boa rd ' s  
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dec i s i on  i s  i n  e r ro r  and  con t a i n i ng  app r op r i a t e  c i t a t i ons  o f  t he  r e co rd ,  

r u l e s  a nd  o t he r  au t ho r i t y .   Upon  mo t i on ,  and  fo r  good  cause ,  t he  Appea l s  

Boa r d  may  ex t end  t he  t ime  fo r  f i l i ng  a  r eques t  fo r  r ev i ew .   The  t i me l y  

f i l i ng  o f  such  r eques t  fo r  r ev i ew  i s  a  p r e r equ i s i t e  t o  any  fu r t he r  appea l .   I f  

you  have  any  ques t i ons  abou t  f i l i ng  a  wr i t t en  r eques t  fo r  r ev i ew ,  c a l l  t he  

Appea l s  Boa r d  a t  ( 602 )  347- 6343 .  

 

_____________________________________________________________________________________ 

 

A  copy  o f  t he  fo r ego i ng  was  ma i l ed  on  

t o :  

 

 

( x )  E r :  XXX X   Acc t .  No :  XXX XX  

 

  

( x )  KEVI N S MI TH  

ASSI STA NT ATT ORNE Y GENE RA L  CFP/ C LA  

1275  W WAS HI N GTON –  S I TE  CO DE 040A  

PHOE NI X,  AZ  8 5007 - 2926  

 

( x )  JOHN N ORRI S ,  C HI EF  OF  TAX  

EMPLOY MENT A DMI NI STRATI ON  

P  O  BO X  6028  -  S I TE  COD E 911B  

PHOE NI X,  AZ  8 5005 - 6028  

 

 

 

By :   _______________________________ 

         Fo r  The  Appea l s  Boar d  
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Arizona Department of 
Economic Security 
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I n  t he  Mat t e r  o f :  

 

XXX XX  

XXX XX  

XXX XX  

STATE O F  ARI ZO NA E  S  A  TAX U N I T  

℅  KEVI N  SMI TH  

ASST A T TORN EY  GENE R AL CFP/ CLA  

1275  W WAS HI N GTON ST  SC 040A  

PHOE NI X,  AZ  8 5007 - 2976   

 

E mpl oye r  Depa r t men t  

_____________________________________________________________________________________ 

I MPORT ANTE - - - DECI SI Ó N DE L A  JUNTA DE APE L ACI ONE S  

 

Es t a  e s  l a  dec i s i ó n  de  l a  Jun t a  de  Ape l ac i ones  sob r e  su s  bene f i c i o s  de  segu r o  de  

de sempl eo .   Es t e  av i so  con t i ene  in fo r mac i ón  i mpor t an t e  sobr e  su  de recho  de  

r ec i b i r  bene f i c i o s  de  s egu r o  de  de sempl eo .   S i  u s t ed  no  e s t á  de  acue r do  con  l a  

dec i s i ón ,  só l o  t i ene  30  d í a s  pa r a  ape l a r  de sde  l a  f e cha  de  l a  dec i s i ón .   Nos  puede  

l l amar  a l  ( 602 )  347- 6344  y  l e  t r a duc i r emos  e s t e  av i s o  a l  e spa ño l .  

 

DECI SI O N  

AFFIRM ED  

 

 

THE EM PLO YER  pe t i t i oned  fo r  a  hea r i ng  f r o m t he  Depa r t men t ’ s  l e t t e r  

i s sued  on  Apr i l  2 2 ,  2008 ,  wh i ch  he l d  t ha t  “…t he  De t e rmi na t i on  o f  L i ab i l i t y  fo r  

E mpl oy men t  o r  Wages  i s sued  t o  [ t he  Empl o ye r ]  J anua r y  8 ,  2008  i s  f i na l . . . ”  

because  ne i t he r  a  r eques t  fo r  r ev i ew  no r  a  r eques t  fo r  an  ex t ens i on  o f  t i me  t o  

f i l e  t he  r eques t  fo r  r ev i ew  was  f i l ed  w i t h i n  t he  s t a t u t o ry  pe r i od .  

The  Depa r t men t ’ s  l e t t e r  he l d  a s  fo l l ows :  

The  Depa r t men t ’ s  r e co r ds  r evea l  t ha t  ou r  De t e r mi na t i on  

i s sued  J anua r y  8 ,  2008  was  s en t  by  ce r t i f i ed  ma i l  t o  you r  

l a s t  known  add r es s  o f  r e co rd . . . and  was  no t  r e tu r ned  by  t he  

U .S .  Pos t a l  Se r v i ce .   Your  l e t t e r  pos t mar ked  Feb r ua r y  15 ,  

2008  r e f l e c t s  t ha t  s ame  add r e s s .   A  r eques t  fo r  r ev i ew  o f  

t ha t  De t e r mi na t i on  had  t o  be  f i l ed  by  January  23 ,  2008  i n  

o r de r  fo r  i t  t o  be  t ime l y .   Ne i t he r  a  r eques t  fo r  r ev i ew  nor  
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a  r eq ues t  fo r  an  ex t ens i on  o f  t i me  t o  f i l e  t he  r eques t  fo r  

r ev i ew  was  f i l ed  w i t h i n  t he  s t a t u t o ry  pe r i od .  …  

The  E mpl oye r ’ s  r e sponse  l e t t e r ,  pos tmar ked  o n  May  15 ,  2008 ,  was  a  t i me l y  

pe t i t i on  fo r  hea r ing .   T he  Appea l s  Boa r d  ha s  j u r i sd i c t i on  t o  cons i de r  t he  

t i me l i ne s s  i s sue  i n  t h i s  ma t t e r  pu r suan t  t o  A .R .S .  §  23 - 724 ( B) .  

 

THE AP PEALS BOA RD schedu l ed  an  i n - pe r son  hea r i ng ,  wh i ch  was  

convened  on  Novem ber  10 ,  2009 ,  befo r e  ROB ERT T .  NAL L,  a n  Ad mi n i s t r a t i ve  

Law Judge .   A t  t ha t  t i me ,  a l l  pa r t i e s  w e re  g i v en  an  oppo r tun i t y  t o  p r e sen t  

ev i dence  on  t he  fo l l owi ng  i s sue s :  

 

1 .  Whe t he r  t he  Empl oye r  f i l ed  a  t i me l y  r eques t  f o r  

r e cons i de r a t i on  o r  appea l  fo l l owi ng  the  De t e rmi na t i on  o f  

L i ab i l i t y  fo r  E mpl oy men t  o r  Wages .  

2 .  Whe t he r  t he  De te rmi na t i on  o f  L i ab i l i t y  fo r  Empl oy men t  

o r  Wages  became  f i na l  du r ing  t he  i n t e r i m pe r i od  be fo re  

t he  Empl oye r  f i l ed  a  r eques t  fo r  r e cons i de r a t ion .   

3 .  Whe t he r  t he  No t i ce  o f  Asse s sme n t  fo r  t he  qua r t e r s  

end i ng  Mar ch  31 ,  2006  t h r ough  December  31 ,  2006 ,  

became  f i na l  du r i ng  t he  i n t e r i m pe r i od  be fo r e  t he  

E mpl oye r  f i l ed  a  r eques t  fo r  r e cons ide r a t i on .  

 

See :  A .R .S .  §  23 - 734  and  Ar i zona  Admi n i s t r a t i ve  Code ,  

Sec t i on  R6 - 3 - 1404 .    

 

On  t he  s chedu l ed  da t e  o f  t he  hea r ing ,  no  Empl oye r  w i t ne s s  appea r ed  to  

t e s t i fy .   Counse l  fo r  t he  Depa r t men t  and  a  w i t ne s s  fo r  t he  Depa r tmen t  app ea r ed .   

Exh i b i t s  1  t h r ough  7  we r e  ad mi t t ed  in t o  ev i dence .   We  have  ca re fu l l y  r ev i ewed  

t he  r eco rd .   

 

THE A PP EALS B OAR D FI NDS t he  f ac t s  pe r t i nen t  t o  t he  i s sue  be fo r e  u s  

and  nece ssa r y  t o  ou r  dec i s ion  a r e :   

 

1 .  The  Depa r t men t  ma i l ed  a  De t e rmi na t i on  o f  L i ab i l i t y  fo r  

E mpl oy men t  o r  Wages  t o  t he  Em p l oye r ’ s  addr e s s  o f  r e co r d  on  

J anua r y  8 ,  2008  ( Bd .  Exh .  1 ) .    

2 .  The  E mpl oye r ’ s  r eques t  fo r  r e cons i de r a t i on  o f  t he  d e t e r mi na t i on  

was  pos tmar ked  o n  Feb r ua r y  15 ,  2008  ( Bd .  Exh .  2C) .   The  

E mpl oye r  i nc l uded  no  r ea son  fo r  f i l i ng  a  l a t e  r eques t  ( Bd .  Exh .  

2A) .  

3 .  On  Apr i l  22 ,  2008 ,  t he  Depa r t men t  i s sued  i t s  dec i s ion  on  t he  

t i me l i ne s s  o f  t he  E mpl oye r ’ s  r equ es t  fo r  r e cons i de r a t i on  ( Exh s .  

3A ,  3B) .   The  De pa r t men t  he l d  t ha t ,  because  t he  E mp l oye r  d i d  
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no t  f i l e  i t s  app l i c a t i on  wi t h i n  15  days ,  “ … i t  i s  t he  Depa r t men t ’ s  

Dec i s i on  t ha t  t he  De t e r mi na t i on  o f  L i ab i l i t y  fo r  E mpl oy men t  o r  

Wages  i s sued  t o  [ t he  Empl oye r ]  J anua r y  8 ,  2008  i s  f i na l ”  ( Bd .  

Exh .  3B) .   

4 .  On  M a y  15 ,  2008 ,  t he  Emp l oye r  pe t i t i oned  fo r  a  hea r i ng .   The  

E mpl oye r  a s s e r t ed  t ha t  a  f i f t e en - day  appea l  dead l i ne  i s  “ an  

un r ea sonab l e  and  un r ea l i s t i c  t i me f r ame”  ( B d .  Exh .  4A) .   Th e  

E mpl oye r  does  no t  exp la i n  why  t he  Empl oy e r  d i d  no t  appea l  

w i t h i n  t he  s t a t u t o ry  pe r i od .  

 

Ar i zona  Rev i s ed  S t a t u t e s ,  Sec t i on  23 - 724 ,  p rov i de s  i n  pe r t i nen t  pa r t :  

 

When  t he  depa r t men t  makes  a  de t e rmi na t i on ,  wh i ch  

de t e r mi na t i on  sha l l  be  mad e  e i t he r  on  t he  mo t i on  o f  

t he  depa r t men t  o r  upon  app l i c a t i on  o f  an  emp l oy i ng  

un i t ,  t ha t  an  emp l oy i ng  un i t  cons t i t u t e s  an  emp l oye r  

a s  de f i ned  i n  §  2 3 - 613  o r  t ha t  s e rv i ce s  pe r fo r med  

fo r  o r  i n  connec t i on  wi t h  t he  bus i ne s s  o f  an  

emp l oy i ng  un i t  cons t i t u t e  emp l oy men t  a s  de f i ned  i n  

§  23 - 615  wh i ch  i s  no t  exempt  unde r  §  23 - 617  o r  t ha t  

r emune r a t i on  fo r  s e r v i ces  cons t i t u t e s  wages  a s  

de f i ned  in  §  23 - 622 ,  t he  de t e r mi na t i on  sha l l  become  

f i na l  w i th  r e spec t  t o  t he  emp l oy i ng  un i t  f i f t e en  days  

a f t e r  wr i t t en  no t i c e  i s  s e r ved  pe r sona l l y  o r  by  

ce r t i f i ed  ma i l  add r e s sed  t o  t he  l a s t  known  add r e s s  

o f  t he  emp l oy i ng  un i t ,  un l e s s  w i t h i n  such  t i me  t he  

emp l oy i ng  un i t  f i l e s  a  wr i t t en  r eques t  fo r  

r e cons i de r a t i on .  ( emphas i s  added )  

 

*           *           *  

Ar i zona  Ad mi n i s t r a t i ve  Code ,  Sec t i on  R6 - 3 - 1404 ,  p rov i de s  i n  pe r t i nen t  

pa r t :  

                                            *           *           *  

 

B .  The  submi s s i on  o f  any  paymen t ,  appea l ,  app l i ca t i on ,  

r eques t ,  no t i c e ,  ob j ec t i on ,  pe t i t i on ,  r epo r t ,  o r  o t he r  

i n fo r ma t i on  o r  documen t  no t  w i t h i n  t he  spec i f i ed  

s t a t u t o r y  o r  r egu la t o r y  pe r i od  sha l l  be  cons i de r ed  

t i me l y  i f  i t  i s  e s t ab l i shed  t o  t he  s a t i s f ac t i on  o f  t he  

Depa r t men t  t ha t  t he  de l ay  in  submi s s i on  was  due  t o :  

Depa r t men t  e r r o r  o r  mi s i n fo r ma t i on ,  de l ay  o r  o t he r  

a c t i on  o f  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce  o r  i t s  

succe s so r ,  o r  when  t he  de l ay  i n  submi s s i on  was  be -

cause  t he  i nd i v i dua l  changed  h i s  ma i l i ng  add re s s  a t  
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a  t i me  w hen  t he r e  wou l d  h ave  been  no  r ea son  fo r  

h i m t o  no t i fy  t he  Depa r t men t  o f  t he  add r e s s  change .  

1 .  Fo r  sub mi s s i on  t ha t  i s  no t  w i t h i n  t he  s t a t u t o r y  

o r  r egu l a t o r y  pe r iod  t o  be  cons i de red  t i me l y ,  

t he  i n t e r e s t ed  pa r ty  mus t  s ub mi t  a  wr i t t en  ex -

p l ana t i on  s e t t i ng  fo r t h  t he  c i r cums t ances  o f  

t he  de l ay .  

2 .  The  Di r ec t o r  sha l l  de s i gna t e  pe r sonne l  who  

a r e  t o  dec i de  whe t he r  an  ex t ens i on  o f  t i me  

sha l l  be  g r an t ed .  

3 .  No sub mi s s i on  sha l l  be  cons i de r ed  t i me l y  i f  

t he  de l ay  i n  f i l i ng  was  un r ea sonab le ,  a s  de -

t e r mi ned  by  t he  Depa r t men t  a f t e r  cons i de r i ng  

t he  c i r cums t ances  i n  t he  ca se .       

        ( emphas i s  added )  

     *           *           *  

 

I n  t he  pe t i t i on  and  i n  i t s  p r i o r  f i l i ngs ,  t he  Empl oye r  ha s  o f f e r e d  no  r eason  

fo r  f i l i ng  a  l a t e  r eques t  fo r  r e cons i de r a t i on  o f  t he  De te rmi na t i on  o f  L i ab i l i t y  fo r  

E mpl oy men t  o r  Wages .   I n s t ead ,  t he  Empl oy e r  ha s  con t ended  tha t  t he  s t a t u t o r y  

pe r i od  “ i s  an  unr ea sonab le  and  un r ea l i s t i c  t i me f r a me  fo r  an  emp l oye r  t o  

r e spond”  ( Bd .  Exh .  4A) .   Th e  E mpl oye r  does  no t  e l abo ra t e  and  does  no t  exp l a i n  

why  i t  cou l d  no t  have  compl i ed .   The  De t e rmi na t i on  c l ea r l y  s t a t e s  t he  15 - day  

t i me  l i mi t a t i on  fo r  f i l i ng  an  appea l .   The  E mpl oye r  ha s  no t  o f f e r ed  a  r e a son  fo r  

i t s  l a t e  f i l i ng  beyond  i t s  conc l u s i on  t ha t  t he  t i me  l imi t  i s  “un r ea l i s t i c ”  and  

“un r ea sonab l e” .  

 

The  E mpl oye r  ha s  no t  a l l eged  and  e s t ab l i shed  any  f ac t  wh i ch ,  i f  a ccep t ed  

a s  t r ue ,  wou l d  i nvoke  t he  p r ov i s i ons  o f  Ar i zona  Admi n i s t r a t i ve  Code ,  Sec t i on  

R6- 3 - 1404 ( B)  and  wou l d  pe r mi t  f i nd i ng  t he  app l i c a t i on  fo r  r ev i ew  t i me l y  f i l ed .   

Acco r d i ng l y ,   

 

THE AP PEALS BOA RD AFFIRM S t he  Depa r t men t ’ s  dec i s i on  da t ed   

Ap r i l  22 ,  2008 ,  r ega r d i ng  t he  l a t e  f i l i ng  o f  t he  E mpl oye r ’ s  app l i c a t i on  fo r  

r e cons i de r a t i on  o f  t he  De t e rmi na t i on  o f  L i ab i l i t y  fo r  Empl oymen t  o r  Wage s .  

The  E mp l oye r  d id  no t  f i l e  an  app l i c a t i on  fo r  r e cons i de r a t i on  o f  t he  

De t e r mi na t i on  wi th i n  t he  t i me  pe r i od  a l l owed ,  pu r suan t  t o  Ar i zona  Rev i s ed  

S t a t u t e s  §  23 - 732 (B) .  
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The  De t e r mi na t i on  o f  L i ab i l i t y  fo r  Empl oy men t  o r  Wa ges  da t ed  J anua r y  8 ,  

2008 ,  r ema i ns  i n  fu l l  fo r ce  and  e f f ec t .  

 

DATE D:  

 

APPEA L S BOA R D  

 

 

  

MARI LY N J .  WHI TE,  Cha i r man  

 

 

  

HUG O M .  FRAN C O,  Me mb er  

 

 

  

WI LLI A M G.  DA DE,  Me mber  

 

 

_____________________________________________________________________________________ 

 

PERSO N S WITH  DISABI L ITIES:  Unde r  t he  A mer i cans  w i t h  D i sab i l i t i e s  Ac t ,  

t he  Depa r t men t  mu s t  make  a  r e a sonab l e  a ccommoda t i on  t o  a l l ow a  pe r son  wi t h  a  

d i s ab i l i t y  t o  t ake  pa r t  i n  a  p r og r am,  s e r v i ce ,  o r  a c t i v i t y .   Fo r  exampl e ,  t h i s  

means  t h a t  i f  neces sa r y ,  t he  Depa r t men t  mus t  p r ov i de  s i gn  l anguage  i n t e rp r e t e r s  

fo r  peop l e  who  a r e  dea f ,  a  whee l cha i r  a cce ss i b l e  l oca t i on ,  o r  en l a r ged  p r i n t  

ma t e r i a l s .   I t  a l so  means  t ha t  t he  Depa r t men t  w i l l  t ake  any  o t he r  r e asonab l e  

a c t i on  t ha t  a l l ows  you  t o  t ake  pa r t  i n  and  unde r s t and  a  p r og r am o r  a c t i v i t y ,  

i nc l ud i ng  m ak i ng  r ea sonab le  changes  t o  an  ac t iv i t y .   I f  you  be l i eve  t ha t  you  wi l l  

no t  be  ab l e  t o  unde r s t and  o r  t ake  pa r t  i n  a  p rog r am o r  a c t i v i t y  because  o f  you r  

d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i sab i l i t y  needs  i n  advance  i f  a t  a l l  

pos s i b l e .   P l ea se  con t ac t  t h e  Appea l s  Boa r d  Cha i r man  a t  ( 602 )  347 - 6343 .  

_____________________________________________________________________________________ 

 

RIG H T TO  FUR TH ER R EVIEW BY TH E APPE AL S BO AR D  

 

Pu r suan t  t o  A .R .S .  §  23 - 672 ( F ) ,  t he  f i na l  da t e  fo r  f i l i ng  a  r eques t  fo r  

 

r ev i ew  i s  ____________________________. 
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INSTR U CTIO NS FO R FIL ING  A R EQ UEST  FO R  

REVIEW  O F TH E BO ARD' S  DECI S IO N  

 

1 .  A  r eques t  fo r  r ev i ew  mus t  be  f i l ed  i n  wr i t i ng  wi t h i n  30  ca l enda r  days  f r om 

t he  ma i l i ng  da t e  o f  t he  App ea l s  Boa rd ' s  dec i s i on .   The  r eques t  fo r  r ev i ew 

i s  cons i de r ed  f i l ed  on  t he  da t e  i t  i s  ma i l ed  v i a  t he  Un i t ed  S t a t e s  Pos t a l  

Se r v i ce ,  a s  shown  by  t he  pos t mar k ,  t o  any  pub l i c  emp l oy men t  o f f i c e  i n  t he  

Un i t ed  S ta t e s  o r  Canada ,  o r  t o  t he  Appea l s  Bo a r d ,  1951  W Ca m e l back  Rd ,  

Su i t e  #465 ,  Phoen i x ,  Ar i zona   85015 .   A  wr i t t en  r eques t  fo r  r ev i ew  may  

a l so  be  f i l ed  i n  pe r son  a t  t he  above  l oca t i ons  o r  t r ansmi t t ed  by  a  means  

o t he r  t han  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce .   I f  i t  i s  f i l ed  i n  pe r son  o r  

t r ansmi t t ed  by  a  means  o t he r  t han  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce ,  i t  w i l l  

be  cons i de r ed  f i l ed  on  t he  da t e  i t  i s  r e ce i ved .   

2 .  Pa r t i e s  may  be  r ep r e sen ted  in  t he  fo l lowi ng  manne r :  

An  i nd i v i dua l  pa r t y  ( e i t he r  c l a i ma n t  o r  oppos i ng  pa r t y )  may  r ep r e sen t  

h i mse l f  o r  be  r ep re sen t ed  by  a  du l y  au t ho r i zed  agen t  who  i s  no t  cha r g i ng  a  

f e e  fo r  t he  r ep r esen t a t i on ;  an  emp l oye r ,  i nc l ud i ng  a  co r po r a t e  emp l oye r ,  

may  r ep r e sen t  i t s e l f  t h r ough  an  o f f i c e r  o r  emp l oyee ;  o r  a  du l y  au t ho r i zed  

a g en t  who  i s  cha rg i ng  a  f e e  may  r ep r e sen t  any  pa r t y ,  p r ov i d i ng  t ha t  an  

a t t o r ney  au t ho r i zed  t o  p r ac t i ce  l aw  i n  t he  S t a t e  o f  Ar i zona  sha l l  be  

r e spons i b l e  fo r  and  supe r v i se  such  agen t .  

3 .  The  r eques t  fo r  r ev i ew  mus t  be  s igned  by  t he  p r ope r  pa r t y  and  mus t  be  

a c c ompan i ed  by  a  me mor andu m s t a t ing  t he  r ea sons  why  t he  appea l s  boa rd ' s  

dec i s i on  i s  i n  e r ro r  and  con t a i n i ng  app r op r i a t e  c i t a t i ons  o f  t he  r e co rd ,  

r u l e s  and  o t he r  au t ho r i t y .   Upon  mo t i on ,  and  fo r  good  cause ,  t he  Appea l s  

Boa r d  may  ex t end  t he  t ime  fo r  f i l i ng  a  r e ques t  fo r  r ev i ew .   The  t i me l y  

f i l i ng  o f  such  r eques t  fo r  r ev i ew  i s  a  p r e r equ i s i t e  t o  any  fu r t he r  appea l .   I f  

you  have  any  ques t i ons  abou t  f i l i ng  a  wr i t t en  r eques t  fo r  r ev i ew ,  c a l l  t he  

Appea l s  Boa r d  a t  ( 602 )  347- 6343 .  

_____________________________________________________________________________________ 
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A  copy  o f  t he  fo r ego i ng  was  ma i l ed  on  

t o :  

 

 

( x )  E r :  XXX X   Acc t .  No :  XXX X  

 

  

( x )  KEVI N S MI TH  

ASSI STA NT ATT ORNE Y GENE RA L  CFP/ C LA  

1275  W WAS HI N GTON –  S I TE  CO DE 040A  

PHOE NI X,  AZ  8 5007 - 2926  

 

( x )  JOHN N ORRI S ,  C HI EF  OF  TAX  

EMPLOY MENT A DMI NI STRATI ON  

P  O  BO X  6028  -  S I TE  COD E 911B  

PHOE NI X,  AZ  8 5005 - 6028  

 

 

 

By :   _______________________________ 

         Fo r  The  Appea l s  Boar d  
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Arizona Department of 
Economic Security 

 
 

Appeals Board 

 

Appea l s  Boa r d  No .  T - 1150610 - 001 - B  

_____________________________________________________________________________________ 

I n  t he  Mat t e r  o f :  

 

XXX XX  

XXX XX  

XXX XX  

STATE O F  ARI ZO NA E  S  A  TAX U N I T  

℅  KEVI N  SMI TH  

ASST A T TORN EY  GENE R AL CFP/ CLA  

1275  W WAS HI N GTON ST  SC 040A  

PHOE NI X,  AZ  8 5007 - 2976   

 

E mpl oye r  Depa r t men t  

_____________________________________________________________________________________ 

I MPORT ANTE - - - DECI SI Ó N DE L A  JUNTA DE APE L ACI ONE S  

 

Es t a  e s  l a  dec i s i ó n  de  l a  Jun t a  de  Ape l ac i ones  sob r e  su s  bene f i c i o s  de  segu r o  de  

de sempl eo .   Es t e  av i so  con t i ene  in fo r mac i ón  i mpor t an t e  sobr e  su  de recho  de  

r ec i b i r  bene f i c i o s  de  s egu r o  de  de sempl eo .   S i  u s t ed  no  e s t á  de  acue r do  con  l a  

dec i s i ón ,  só l o  t i ene  30  d í a s  pa ra  ape l a r  de sde  l a  f e cha  de  l a  dec i s i ón .     Nos  

puede  l l amar  a l  ( 602 )  347 - 6344  y  l e  t r aduc i r emos  e s t e  av i so  a l  e spaño l .  

 

DECI SI O N  

AFFIRM ED  

 

THE EM PLO YER  pe t i t i oned  fo r  a  hea r i ng  f r o m t he  Depa r t men t ’ s  l e t t e r  

i s sued  on  Oct obe r  2 ,  2009 ,  wh i ch  s t a t ed  t ha t  “…t he  Bene f i t  Cha r ge  No t i ce  da t ed  

Ju l y  10 ,  2009  mus t  be  he l d  t o  be  f ina l ”  because  t he  Empl oye r ’ s  app l i c a t i on  fo r  

r ede t e r mi na t i on  was  no t  f i l ed  w i t h i n  15  days  o f  t he  da t e  o f  t he  No t i ce  and  t he  

E mpl oye r  d i d  no t  e s t ab l i sh  a  “good  and  su f f i c i en t  r e a son  fo r  t he  de l ay  i n  

submi t t i ng  t he  app l i c a t i on”  fo r  r ede t e r mi na t i on .  

The  E mpl oye r ’ s  r e sponse  l e t t e r ,  f axed  on  Oct obe r  16 ,  2009 ,  wa s  a  t i me l y  

pe t i t i on  fo r  hea r ing .   T he  App ea l s  Boa r d  ha s  j u r i sd i c t i on  t o  cons i de r  t he  

t i me l i ne s s  i s sue  i n  t h i s  ma t t e r  pu r suan t  t o  A .R .S .  §  23 - 732 ( B) .  

 

THE AP PEALS BOA RD schedu l ed  an  i n - pe r son  hea r i ng ,  wh i ch  was  

convened  on  Decem ber  2 ,  2009 ,  be fo r e  Appea l s  Boar d  Ad mi n i s t r a t i ve  Law Judge  

S .  Rab i n .   A t  t ha t  t i me ,  a l l  pa r t i e s  w e r e  g i ven  an  oppo r t un i t y  t o  p r e sen t  ev i dence  

on  t he  fo l l owi ng  i s sue s :  
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1 .  Whe t he r  t he  Empl oye r  f i l ed  a  t i me l y  app l i ca t i on  fo r  

r ede t e r mi na t i on  fo l l owi ng  t he  Bene f i t  Cha r ge  No t i ce .  

2 .  Whe t he r  t he  Bene f i t  Cha r ge  No t i ce  bec ame  f i na l  du r ing  

t he  i n t e r i m pe r i od  be fo r e  t he  E mpl oye r  f i l ed  an  

app l i ca t ion  fo r  r ede t e r mi na t i on .   

See :  A .R .S .  §  23 - 732  and  Ar i zona  Admi n i s t r a t i ve  Code ,  

Sec t i on  R6 - 3 - 1404 .    

 

On  t he  s chedu l ed  da t e  o f  t he  hea r i ng ,  one  E mp l oye r  r ep r e sen ta t ive / wi t nes s  

t e s t i f i ed .   Counse l  fo r  t he  D epa r t men t  and  a  w i t ne s s  fo r  t he  Depa r t men t  appea r ed  

and  t e s t i f i ed .   Exh i b i t s  11  t h r ough  15  we r e  admi t t ed  i n t o  ev i dence .   We  have  

ca r e fu l l y  r ev i ewed  t he  r eco rd .   

 

THE A PP EALS B OAR D FI NDS t he  f ac t s  pe r t i nen t  t o  t he  i s sue  be fo r e  u s  

and  nece ssa r y  t o  ou r  dec i s ion  a r e :   

 

1 .  The  Depa r t men t  ma i l ed  a  Bene f i t  Cha r ge  No t i ce  t o  t he  

E mp l oye r ’ s  add r es s  o f  r e co rd  on  Ju l y  10 ,  2009  ( Bd .  Exh .  11A) .    

2 .  The  E mp l oye r ’ s  app l i c a t i on  fo r  r ede t e r mi na t i on  was  f axed  on  

Ju l y  31 ,  2009  ( Bd .  Exh .  12 ) .   The  Empl oye r  i nc l uded  no  r ea son  

fo r  f i l i ng  a  l a t e  r eques t  ( Bd .  Exh .  12 ) .  

3 .  On  Oc t obe r  2 ,  2009 ,  t he  Depa r t men t  i s sued  i t s  dec i s i on  on  t h e  

t i me l i ne s s  o f  t he  Empl oy e r ’ s  r eques t  fo r  r ede t e r mi na t i on  ( Bd .  

Exh .  13 ) .   The  Depa r t men t  he l d  t ha t ,  “ [ s ] i nce  you r  app l i c a t i on  

was  no t  f i l ed  w i t h i n  f i f t e en  ( 15 )  days  and  because  you  have  no t  

e s t ab l i shed  a  good  and  su f f i c i en t  r e a son  fo r  t he  de l ay  in  

submi t t i ng  t he  app l i c a t i on ,  t he  Bene f i t  Cha r ge  No t i ce  da t ed  Ju l y  

10 ,  2009  mus t  be  he l d  t o  be  f i na l ”   ( Bd .  Exh .  13 ) .  

4 .  On  Oc t obe r  16 ,  2009 ,  t he  Empl oye r  pe t i t i oned  fo r  a  h ea r i ng  ( Bd .  

Exh .  14 ) .   The  Empl o ye r  a s s e r t ed  t ha t  “ [ i ] t  was  ou r  

unde r s t and i ng  t ha t  t he  15  days  we r e  15  wor k i ng  days…not  

c a l enda r  days”  ( Bd .  Exh .  14 ) .  

 

Ar i zona  Rev i s ed  S t a t u t e s ,  Sec t i on  23 - 732 ,  p rov i de s  i n  pe r t i nen t  pa r t :  

     *           *           *  

B .  The  depa r t men t  may  g i ve  qua r t e r l y  no t i f i c a t i on  t o  

emp l oye r s  o f  bene f i t s  pa i d  and  cha r geab le  t o  t he i r  

a ccoun t s  o r  o f  t he  s t a t u s  o f  such  accoun t s ,  and  such  

no t i f i c a t ion ,  i n  t he  absence  o f  an  app l i ca t ion  fo r  

r ede t e r mi na t i on  f i l ed  w i th i n  f i f t e en  days  a f t e r  

ma i l i ng ,  sha l l  beco me  conc l u s i ve  and  b i nd i ng  upon  

t he  emp l oye r  fo r  a l l  pu r pose s .   A  r ede t e r mi na t i on  o r  
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den i a l  o f  an  app l i c a t i on  by  t he  depa r t men t  sha l l  

become  f i na l  un l e s s  w i th i n  f i f t e en  days  a f t e r  

ma i l i ng  o r  de l i ve ry  t he r eo f  an  appea l  i s  f i l ed  w i t h  

t he  appea l s  boa r d .   The  r ede t e r mi na t i ons  may  be  

i n t r oduced  i n  any  subsequen t  admi n i s t r a t i ve  o r  

j ud i c i a l  p r oceed i ngs  i nvo l v i ng  t he  de t e r mi na t i on  o f  

t he  r a t e  o f  con t r ib u t i ons  o f  any  emp l oye r  fo r  any  

ca l enda r  yea r .    

( emphas i s  added )  

     *           *           *  

 

Ar i zona  Ad mi n i s t r a t i ve  Code ,  Sec t i on  R6 - 3 - 1404 ,  p rov i de s  i n  pe r t i nen t  

pa r t :  

     *           *           *  

 

B .  The  submi s s i on  o f  any  paymen t ,  appea l ,  app l i ca t i on ,  

r eques t ,  no t i c e ,  ob j ec t i on ,  pe t i t i on ,  r epo r t ,  o r  o t he r  

i n fo r ma t i on  o r  documen t  no t  w i t h i n  t he  spec i f i ed  

s t a t u t o r y  o r  r egu la t o r y  pe r i od  sha l l  be  cons i de r ed  

t i me l y  i f  i t  i s  e s t ab l i shed  t o  t he  s a t i s f ac t i on  o f  t he  

Depa r t men t  t ha t  t he  de l ay  in  submi s s i on  was  due  t o :  

Depa r t men t  e r r o r  o r  mi s i n fo r ma t i on ,  de l ay  o r  o t he r  

a c t i on  o f  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce  o r  i t s  

succe s so r ,  o r  when  t he  de l ay  i n  submi s s i on  was  be -

cause  t he  i nd i v i dua l  changed  h i s  ma i l i ng  add re s s  a t  

a  t i me  w hen  t he r e  wou l d  h ave  been  no  r ea son  fo r  

h i m t o  no t i fy  t he  Depa r t men t  o f  t he  add r e s s  change .  

( emphas i s  added )  

1 .  Fo r  sub mi s s i on  t ha t  i s  no t  w i t h i n  t he  s t a t u t o r y  

o r  r egu l a t o r y  pe r iod  t o  be  cons i de red  t i me l y ,  

t he  i n t e r e s t ed  pa r ty  mus t  s ub mi t  a  wr i t t en  ex -

p l ana t i on  s e t t i ng  fo r t h  t he  c i r cums t ances  o f  

t he  de l ay .  

2 .  The  Di r ec t o r  sha l l  de s i gna t e  pe r sonne l  who  

a r e  t o  dec i de  whe t he r  an  ex t ens i on  o f  t i me  

sha l l  be  g r an t ed .  

3 .  No sub mi s s i on  sha l l  be  cons i de r ed  t i me l y  i f  

t he  de l ay  i n  f i l i ng  was  un r ea sonab le ,  a s  de -

t e r mi ned  by  t he  Depa r t men t  a f t e r  cons i de r i ng  

t he  c i r cums t ances  i n  t he  ca se .       

     *           *           *  
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I n  t he  Empl oye r ’ s  appea l  l e t t e r ,  a s  we l l  a s  i n  t he  t e s t i mony  o f  i t s  w i t nes s ,  

t he  Empl oye r  exp la i ned  t ha t  t he  l a t e  f i l i ng  o f  i t s  app l i c a t i on  fo r  r ede t e rmi na t i on  

of  t he  Bene f i t  Cha r ge  No t i ce  was  due  t o  t he  E mpl oye r ’ s  mi s t aken  be l i e f  t ha t  t he  

E mpl oye r  had  15  wor k i ng  days ,  r a t he r  t han  15  ca l enda r  days ,  t o  f i l e  i t s  

app l i ca t ion  fo r  r ede t e r mi na t i on .   The  Bene f i t  Cha r ge  No t i ce  c l e a r l y  s t a t ed  t he  

15 - day  t ime  l i mi t a t i on  fo r  f i l i ng  an  appea l .   The  No t i ce  exp la i ned  t ha t  “ [ t ]he  

cha r ges  shown  wi l l  become  conc l u s ive  and  b i nd i ng ,  pu r suan t  t o  A .R .S .  §  23 - 732  

( B) ,  un l e s s  a  wr i t t en  r eques t  fo r  r ev i ew  i s  f i l ed  w i t h i n  15  days  o f  t he  ma i l i ng  

da t e…”  (Bd .  Exh .  11A ) .     

 

Ar i zona  Rev i s ed  S t a t u t e s  §  23 - 732  r equ i r e s  t ha t  an  app l i c a t i on  fo r  

r ede t e r mi na t i on  be  f i l ed  “wi t h i n  f i f t een  days  a f t e r  ma i l i ng” .   The  E mpl oye r  f i l ed  

i t s  app l i ca t i on  fo r  r ede t e r mi na t i on  21  days  a f t e r  t he  ma i l i ng  da t e  on  t he  No t i ce .   

Pu r suan t  t o  Ar i zo na  Admi n i s t r a t i ve  Code ,  Sec t i on  R6 - 3 - 1404 ,  t he  on l y  

accep tab le  r e a sons  fo r  f i l i ng  a  l a t e  app l i c a t i on  fo r  r ede t e r mi na t i on  a r e  

Depa r t men t  e r r o r  o r  mi s i n fo r ma t i on ,  de l ay  o r  o t he r  a c t i on  o f  t he  Un i t ed  S t a t e s  

Pos t a l  Se r v i ce  o r  i t s  succes so r ,  o r  de l ay  i n  submi s s i on  be cause  t he  Empl oye r  

changed  i t s  ma i l i ng  add r e s s  a t  a  t i me  when  the r e  wou l d  have  been  no  r ea son  t o  

no t i fy  t he  Depa r t men t  o f  t he  add r e s s  change .  

 

The  E mpl oye r  ha s  no t  a l l eged  and  e s t ab l i shed  any  f ac t  wh i ch ,  i f  a ccep t ed  

a s  t r ue ,  wou l d  i nvoke  t he  p r ov i s i ons  o f  Ar i zona  Admi n i s t r a t i ve  Code ,  Sec t i on  

R6- 3 - 1404 ( B)  and  wou l d  pe r mi t  f i nd i ng  t he  app l i ca t i on  fo r  r ede t e rmi na t i o n  

t i me l y  f i l ed .   Acco r d i ng l y ,   

 

THE AP PEALS BOA RD AFFIRM S t he  Depa r t men t ’ s  dec i s i on  da t ed   

Oc t obe r  2 ,  2009 ,  r ega r d i ng  t he  l a t e  f i l i ng  o f  t he  Empl oye r ’ s  app l i ca t i on  fo r  

r ede t e r mi na t i on  o f  t he  Bene f i t  Cha r ge  No t i ce .  

The  Empl oye r  d i d  no t  f i l e  an  app l i c a t i on  fo r  r ede t e r mi na t i on  o f  t he  Bene f i t  

Cha r ge  No t i ce  wi t h i n  t he  t i me  pe r i od  a l l owed ,  pu r suan t  t o  Ar i zona  Rev i s ed  

S t a t u t e s  §  23 - 732 (B) .  
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The  Bene f i t  Cha r ge  No t i ce  da t ed  Ju ly  10 ,  2009 ,  r ema i ns  i n  fu l l  fo r ce  and  

e f f ec t .  

 DATE D:  

 

APPEA L S BOA R D  

 

 

  

MARI LY N J .  WHI TE,  Cha i r man  

 

 

  

HUG O M .  FRAN C O,  Me mb er  

 

 

  

WI LLI A M G.  DA DE,  Me mber  

 

 

_____________________________________________________________________________________ 

 

PERSO N S WITH  DISABI L ITIES:  Unde r  t he  A mer i cans  w i t h  D i sab i l i t i e s  Ac t ,  

t he  Depa r t men t  mu s t  make  a  r e a sonab l e  a ccommoda t i on  t o  a l l ow a  pe r son  wi t h  a  

d i s ab i l i t y  t o  t ake  pa r t  i n  a  p r og r am,  s e r v i ce ,  o r  a c t i v i t y .   Fo r  exampl e ,  t h i s  

means  t h a t  i f  neces sa r y ,  t he  Depa r t men t  mus t  p r ov i de  s i gn  l anguage  i n t e rp r e t e r s  

fo r  peop l e  who  a r e  dea f ,  a  whee l cha i r  a cce ss i b l e  l oca t i on ,  o r  en l a r ged  p r i n t  

ma t e r i a l s .   I t  a l so  means  t ha t  t he  Depa r t m en t  w i l l  t ake  any  o t he r  r e asonab l e  

a c t i on  t ha t  a l l ows  you  t o  t ake  pa r t  i n  and  unde r s t and  a  p r og r am o r  a c t i v i t y ,  

i nc l ud i ng  mak i ng  r ea sonab le  changes  t o  an  ac t iv i t y .   I f  you  be l i eve  t ha t  you  wi l l  

no t  be  ab l e  t o  unde r s t and  o r  t ake  pa r t  i n  a  p rog r am o r  a c t i v i t y  because  o f  you r  

d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i sab i l i t y  needs  i n  advance  i f  a t  a l l  

pos s i b l e .   P l ea se  con t ac t  t he  Appea l s  Boa r d  Cha i r man  a t  ( 602 )  347 - 6343 .  

_____________________________________________________________________________________ 

 

RIG H T TO  FUR TH ER R EVIEW BY TH E APPE AL S BO AR D  

 

Pu r suan t  t o  A .R .S .  §  23 - 672 ( F ) ,  t he  f i na l  da t e  fo r  f i l i ng  a  r eques t  fo r  

 

r ev i ew  i s  ____________________________. 
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INSTR U CTIO NS FO R FIL ING  A R EQ UEST  FO R  

REVIE W  O F TH E BO ARD' S  DECI S IO N  

 

1 .  A  r eques t  fo r  r ev i ew  mus t  be  f i l ed  i n  wr i t i ng  wi t h i n  30  ca l enda r  days  f r om 

t he  ma i l i ng  da t e  o f  t he  App ea l s  Boa rd ' s  dec i s i on .   The  r eques t  fo r  r ev i ew 

i s  cons i de r ed  f i l ed  on  t he  da t e  i t  i s  ma i l ed  v i a  t he  Un i t ed  S t a t e s  Pos t a l  

Se r v i ce ,  a s  shown  by  t he  pos t mar k ,  t o  any  pub l i c  emp l oy men t  o f f i c e  i n  t he  

Un i t ed  S ta t e s  o r  Canada ,  o r  t o  t he  Appea l s  Boa r d ,  1951  W Ca m e l back  Rd ,  

Su i t e  #465 ,  Phoen i x ,  Ar i zona   85015 .   A  wr i t t en  r eques t  fo r  r ev i ew  may  

a l so  be  f i l ed  i n  pe r son  a t  t he  above  l oca t i ons  o r  t r ansmi t t ed  by  a  means  

o t he r  t han  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce .   I f  i t  i s  f i l ed  i n  pe r son  o r  

t r ansmi t t ed  by  a  means  o t he r  t han  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce ,  i t  w i l l  

be  con s i de r ed  f i l ed  on  t he  da t e  i t  i s  r e ce i ved .   

2 .  Pa r t i e s  may  be  r ep r e sen ted  in  t he  fo l lowi ng  manne r :  

An  i nd i v i dua l  pa r t y  ( e i t he r  c l a i ma n t  o r  oppos i ng  pa r t y )  may  r ep r e sen t  

h i mse l f  o r  be  r ep re sen t ed  by  a  du l y  au t ho r i zed  agen t  who  i s  no t  cha r g i ng  a  

f e e  fo r  t he  r ep r esen t a t i on ;  an  emp l oye r ,  i nc l ud i ng  a  co r po r a t e  emp l oye r ,  

may  r ep r e sen t  i t s e l f  t h r ough  an  o f f i c e r  o r  emp l oyee ;  o r  a  du l y  au t ho r i zed  

agen t  who  i s  cha rg i ng  a  f e e  may  r ep r e sen t  any  pa r t y ,  p r ov i d i ng  t ha t  an  

a t t o r ney  au t ho r i zed  t o  p r ac t i ce  l aw  i n  t he  S t a t e  o f  Ar i zona  sha l l  be  

r e spons i b l e  fo r  and  supe r v i se  such  agen t .  

3 .  The  r eques t  fo r  r ev i ew  mus t  be  s igned  by  t he  p r ope r  pa r t y  and  mus t  be  

accompan i ed  by  a  me mor andu m s t a t ing  t he  r ea sons  why  t he  appea l s  boa rd ' s  

dec i s i on  i s  i n  e r ro r  and  con t a i n i ng  app r op r i a t e  c i t a t i ons  o f  t he  r e co rd ,  

r u l e s  and  o t he r  au t ho r i t y .   Upon  mo t i on ,  and  fo r  good  cause ,  t he  Appea l s  

Boa r d  may  ex t end  t he  t ime  fo r  f i l i ng  a  r eques t  fo r  r ev i ew .   The  t i me l y  

f i l i ng  o f  such  r eques t  fo r  r ev i ew  i s  a  p r e r equ i s i t e  t o  any  fu r t he r  appea l .   I f  

you  have  an y  ques t i ons  abou t  f i l i ng  a  wr i t t en  r eques t  fo r  r ev i ew ,  c a l l  t he  

Appea l s  Boa r d  a t  ( 602 )  347- 6343 .  

 

_____________________________________________________________________________________ 
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A  copy  o f  t he  fo r ego i ng  was  ma i l ed  on  

t o :  

 

 

( x )  E r :  XXX XX   Acc t .  No :  XXX XX  

 

  

( x )  KEVI N S MI TH  

ASSI STA NT ATT ORNE Y GENE RA L  CFP/ C LA  

1275  W WAS HI N GTON –  S I TE  CO DE 040A  

PHOE NI X,  AZ  8 5007 - 2926  

 

 

( x )  JOHN N ORRI S ,  C HI EF  OF  TAX  

EMPLOY MENT A DMI NI STRATI ON  

P  O  BO X  6028  -  S I TE  COD E 911B  

PHOE NI X,  AZ  8 5005 - 6028  

 

 

 

By :   _______________________________ 

         Fo r  The  Appea l s  Boar d  
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Arizona Department of 
Economic Security 

 
 

Appeals Board 
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_____________________________________________________________________________________ 

I n  t he  Mat t e r  o f :  

 

XXX XX  

XXX XX  

XXX XX  

STATE O F  ARI ZO NA E  S  A  TAX U NI T  

℅  KEVI N  SMI TH  

ASST A T TORN EY  GENE R AL CFP/ CLA  

1275  W WAS HI N GTON ST  SC 040A  

PHOE NI X,  AZ  8 5007 - 2976   

 

E mpl oye r  Depa r t men t  

_____________________________________________________________________________________ 

I MPORT ANTE - - - DECI SI Ó N DE L A  JUNTA DE APE L ACI ONE S  

 

Es t a  e s  l a  dec i s i ón  de  l a  Jun t a  de  Ape l ac i ones  sob r e  su s  bene f i c i o s  de  segu r o  de  

de sempl eo .   Es t e  av i so  con t i ene  in fo r ma c i ón  i mpor t an t e  sobr e  su  de recho  de  

r ec i b i r  bene f i c i o s  de  s egu r o  de  de sempl eo .   S i  u s t ed  no  e s t á  de  acue r do  con  l a  

dec i s i ón ,  só l o  t i ene  30  d í a s  pa ra  ape l a r  de sde  l a  f e cha  de  l a  dec i s i ón .     Nos  

puede  l l amar  a l  ( 602 )  347 - 6344  y  l e  t r aduc i r emos  e s t e  av i so  a l  e spaño l .  

 

DECI SI O N  

AFFIRM ED  

 

THE EM PLO YER  pe t i t i oned  fo r  a  hea r i ng  f r o m t he  Depa r t men t ’ s  l e t t e r  

i s sued  on  Oct obe r  2 ,  2009 ,  wh i ch  s t a t ed  t ha t  “…t he  Bene f i t  Cha r ge  No t i ce  da t ed  

Ju l y  10 ,  2009  mus t  be  he l d  t o  be  f ina l ”  because  t he  Empl oye r ’ s  app l i c a t i on  fo r  

r ede t e r mi na t i on  was  no t  f i l ed  w i t h i n  15  days  o f  t he  da t e  o f  t he  No t i ce  and  t he  

E mpl oye r  d i d  no t  e s t ab l i sh  a  “good  and  su f f i c i en t  r e a son  fo r  t he  de l ay  i n  

submi t t i ng  t he  app l i c a t i on”  fo r  r ede t e r mi na t i on .  

The  E mpl oye r ’ s  r e sponse  l e t t e r ,  f axed  on  Oc t obe r  16 ,  2009 ,  wa s  a  t i me l y  

pe t i t i on  fo r  hea r ing .   T he  Appea l s  Boa r d  ha s  j u r i sd i c t i on  t o  cons i de r  t he  

t i me l i ne s s  i s sue  i n  t h i s  ma t t e r  pu r suan t  t o  A .R .S .  §  23 - 732 ( B) .  

 

THE AP PEALS BOA RD schedu l ed  an  i n - pe r son  hea r i ng ,  wh i ch  was  

convened  on  Decem ber  2 ,  2009 ,  be fo r e  Appea l s  Boar d  Ad mi n i s t r a t i ve  Law Judge  

S .  Rab i n .   A t  t ha t  t i me ,  a l l  pa r t i e s  w e r e  g i ven  an  oppo r t un i t y  t o  p r e sen t  ev i dence  

on  t he  fo l l owi ng  i s sue s :  
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1 .  Whe t he r  t he  Empl oye r  f i l ed  a  t i me l y  app l i ca t i on  fo r  

r ede t e r mi na t i on  fo l l owi ng  t he  Bene f i t  Cha r ge  No t i ce .  

2 .  Whe t he r  t he  Bene f i t  Cha r ge  No t i ce  became  f i na l  du r ing  

t he  i n t e r i m pe r i od  be fo r e  t he  E mpl oye r  f i l ed  an  

app l i ca t ion  fo r  r ede t e r mi na t i on .   

See :  A .R .S .  §  23 - 732  and  Ar i zona  Admi n i s t r a t i ve  C ode ,  

Sec t i on  R6 - 3 - 1404 .    

 

On  t he  s chedu l ed  da t e  o f  t he  hea r i ng ,  one  E mp l oye r  r ep r e sen ta t ive / wi t nes s  

t e s t i f i ed .   Counse l  fo r  t he  D epa r t men t  and  a  w i t ne s s  fo r  t he  D epa r t men t  appea r ed  

and  t e s t i f i ed .   Ex h i b i t s  1  t h r ough  5  we r e  ad mi t t ed  in t o  ev i dence .   We  have  

ca r e fu l l y  r ev i ewed  t he  r eco rd .   

 

THE A PP EALS B OAR D FI NDS t he  f ac t s  pe r t i nen t  t o  t he  i s sue  be fo r e  u s  

and  nece ssa r y  t o  ou r  dec i s ion  a r e :   

 

1 .  The  Depa r t men t  ma i l ed  a  Bene f i t  Cha r ge  No t i ce  t o  t he  

E mp l oye r ’ s  add r es s  o f  r e co rd  on  Ju l y  10 ,  2009  ( Bd .  Exh .  1A) .    

2 .  The  E mp l oye r ’ s  app l i c a t i on  fo r  r ede t e r mi na t i on  was  f axed  on  

Ju l y  31 ,  2009  ( Bd .  Exh .  2 ) .   The  Empl oye r  i nc l uded  no  r ea son  

fo r  f i l i ng  a  l a t e  r eques t  ( Bd .  Exh .  2 ) .  

3 .  On  Oc t obe r  2 ,  2009 ,  t he  Depa r t men t  i s sued  i t s  dec i s i on  on  t he  

t i me l i ne s s  o f  t he  Empl oy e r ’ s  r eq ues t  fo r  r ede t e r mi na t i on  ( Bd .  

Exh .  3 ) .   The  Depa r t men t  he l d  t ha t ,  “ [ s ] i nce  you r  app l i c a t i on  

was  no t  f i l ed  w i t h i n  f i f t e en  ( 15 )  days  and  because  you  have  no t  

e s t ab l i shed  a  good  and  su f f i c i en t  r e a son  fo r  t he  de l ay  in  

submi t t i ng  t he  app l i c a t i on ,  t he  Bene f i t  Cha r ge  No t i ce  da t ed  Ju l y  

10 ,  2009  mus t  be  he l d  t o  be  f i na l ”   ( Bd .  Exh .  3) .  

4 .  On  Oc t obe r  16 ,  2009 ,  t he  Empl oye r  pe t i t i oned  fo r  a  h ea r i ng  ( Bd .  

Exh .  4 ) .   The  E mpl oye r  a s s e r t ed  t ha t  “ [ i ] t  was  ou r  unde r s t and i ng  

t ha t  t he  15  days  w e r e  15  wor k i ng  day s…no t  c a l enda r  days”  ( Bd .  

Exh .  4 ) .  

 

Ar i zona  Rev i s ed  S t a t u t e s ,  Sec t i on  23 - 732 ,  p rov i de s  i n  pe r t i nen t  pa r t :  

     *           *           *  

B .  The  depa r t men t  m ay  g i ve  qua r t e r l y  no t i f i c a t i on  t o  

emp l oye r s  o f  bene f i t s  pa i d  and  cha r geab le  t o  t he i r  

a ccoun t s  o r  o f  t he  s t a t u s  o f  such  accoun t s ,  and  such  

no t i f i c a t ion ,  i n  t he  absence  o f  an  app l i ca t ion  fo r  

r ede t e r mi na t i on  f i l ed  w i th i n  f i f t e en  days  a f t e r  

ma i l i ng ,  sha l l  beco me  conc l u s i ve  and  b i nd i ng  upon  

t he  emp l oye r  fo r  a l l  pu r pose s .   A  r ede t e r mi na t i on  o r  
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den i a l  o f  an  app l i c a t i on  by  t he  depa r t men t  sha l l  

become  f i na l  un l e s s  w i th i n  f i f t e en  days  a f t e r  

ma i l i ng  o r  de l i ve ry  t he r eo f  an  appea l  i s  f i l ed  w i t h  

t he  appea l s  boa r d .   The  r ede t e r mi na t i ons  may  be  

i n t r oduced  i n  any  subsequen t  admi n i s t r a t i ve  o r  

j ud i c i a l  p r oceed i ngs  i nvo l v i ng  t he  de t e r mi na t i on  o f  

t he  r a t e  o f  con t r ibu t i ons  o f  any  emp l oye r  fo r  any  

ca l enda r  yea r .    

( emphas i s  added )  

     *           *           *  

 

Ar i zona  Ad mi n i s t r a t i ve  Code ,  Sec t i on  R6 - 3 - 1404 ,  p rov i de s  i n  pe r t i nen t  

pa r t :  

     *           *           *  

 

B .  The  submi s s i on  o f  any  paymen t ,  appea l ,  app l i ca t i on ,  

r eques t ,  no t i c e ,  ob j ec t i on ,  pe t i t i on ,  r epo r t ,  o r  o t he r  

i n fo r ma t i on  o r  documen t  no t  w i t h i n  t he  spec i f i ed  

s t a t u t o r y  o r  r egu la t o r y  pe r i od  sha l l  be  cons i de r ed  

t i me l y  i f  i t  i s  e s t ab l i shed  t o  t he  s a t i s f ac t i on  o f  t he  

Depa r t men t  t ha t  t he  de l ay  in  submi s s i on  was  due  t o :  

Depa r t men t  e r r o r  o r  mi s i n fo r ma t i on ,  de l ay  o r  o t he r  

a c t i on  o f  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce  o r  i t s  

succe s so r ,  o r  when  t he  de l ay  i n  submi s s i on  was  be -

cause  t he  i nd i v i dua l  changed  h i s  ma i l i ng  add re s s  a t  

a  t i me  w hen  t he r e  wou l d  h ave  been  no  r ea son  fo r  

h i m t o  no t i fy  t he  Depa r t men t  o f  t he  add r e s s  change .  

( emphas i s  added )  

1 .  Fo r  sub mi s s i on  t ha t  i s  no t  w i t h i n  t he  s t a t u t o r y  

o r  r egu l a t o r y  pe r iod  t o  be  cons i de red  t i me l y ,  

t he  i n t e r e s t ed  pa r ty  mus t  s ub mi t  a  wr i t t en  ex -

p l ana t i on  s e t t i ng  fo r t h  t he  c i r cums t ances  o f  

t he  de l ay .  

2 .  The  Di r ec t o r  sha l l  de s i gna t e  pe r sonne l  who  

a r e  t o  dec i de  whe t he r  an  ex t ens i on  o f  t i me  

s ha l l  be  g r an t ed .  

3 .  No sub mi s s i on  sha l l  be  cons i de r ed  t i me l y  i f  

t he  de l ay  i n  f i l i ng  was  un r ea sonab le ,  a s  de -

t e r mi ned  by  t he  Depa r t men t  a f t e r  cons i de r i ng  

t he  c i r cums t ances  i n  t he  ca se .       

     *           *           *  
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I n  t he  Empl oye r ’ s  appea l  l e t t e r ,  a s  wel l  a s  i n  t he  t e s t i mony  o f  i t s  w i t nes s ,  

t he  Empl oye r  exp la i ned  t ha t  t he  l a t e  f i l i ng  o f  i t s  app l i c a t i on  fo r  r ede t e rmi na t i on  

of  t he  Bene f i t  Cha r ge  No t i ce  was  due  t o  t he  E mpl oye r ’ s  mi s t aken  be l i e f  t ha t  t he  

E mpl oye r  had  15  wor k i ng  days ,  r a t he r  t han  15  ca l enda r  days ,  t o  f i l e  i t s  

app l i ca t ion  fo r  r ede t e r mi na t i on .   The  Bene f i t  Cha r ge  No t i ce  c l e a r l y  s t a t ed  t he  

15 - day  t ime  l i mi t a t i on  fo r  f i l i ng  an  appea l .   The  No t i ce  exp la i ned  t ha t  “ [ t ]he  

cha r ges  shown  wi l l  become  conc l u s ive  and  b i nd i ng ,  pu r suan t  t o  A .R .S .  §  23 - 732  

( B) ,  un l e s s  a  wr i t t en  r eques t  fo r  r ev i ew  i s  f i l ed  w i t h i n  15  days  o f  t he  ma i l i ng  

da t e…”  (Bd .  Exh .  1 A) .     

 

Ar i zona  Rev i s ed  S t a t u t e s  §  23 - 732  r equ i r e s  t ha t  an  app l i c a t i on  fo r  

r ede t e r mi na t i on  be  f i l ed  “wi t h i n  f i f t een  days  a f t e r  ma i l i ng” .   The  E mpl oye r  f i l ed  

i t s  app l i ca t i on  fo r  r ede t e r mi na t i on  21  days  a f t e r  t he  ma i l i ng  da t e  on  t he  No t i ce .   

Pu r suan t  t o  Ar i zona  Admi n i s t r a t i ve  Code ,  Sec t i on  R6 - 3 - 1404 ,  t he  on l y  

accep tab le  r e a sons  fo r  f i l i ng  a  l a t e  app l i c a t i on  fo r  r ede t e r mi na t i on  a r e  

Depa r t men t  e r r o r  o r  mi s i n fo r ma t i on ,  de l ay  o r  o t he r  a c t i on  o f  t he  Un i t ed  S t a t e s  

Pos t a l  Se r v i ce  o r  i t s  succes so r ,  o r  de l ay  i n  submi s s i on  be cause  t he  Empl oye r  

changed  i t s  ma i l i ng  add r e s s  a t  a  t i me  when  the r e  wou l d  have  been  no  r ea son  t o  

no t i fy  t he  Depa r t men t  o f  t he  a dd r e s s  change .  

 

The  E mpl oye r  ha s  no t  a l l eged  and  e s t ab l i shed  any  f ac t  wh i ch ,  i f  a ccep t ed  

a s  t r ue ,  wou l d  i nvoke  t he  p r ov i s i ons  o f  Ar i zona  Admi n i s t r a t i ve  Code ,  Sec t i on  

R6- 3 - 1404 ( B)  and  wou l d  pe r mi t  f i nd i ng  t he  app l i ca t i on  fo r  r ede t e rmi na t i o n  

t i me l y  f i l ed .   A cco r d i ng l y ,   

 

THE AP PEALS BOA RD AFFIRM S t he  Depa r t men t ’ s  dec i s i on  da t ed   

Oc t obe r  2 ,  2009 ,  r ega r d i ng  t he  l a t e  f i l i ng  o f  t he  Empl oye r ’ s  app l i ca t i on  fo r  

r ede t e r mi na t i on  o f  t he  Bene f i t  Cha r ge  No t i ce .  

The  Empl oye r  d i d  no t  f i l e  an  app l i c a t i on  fo r  r ede t e r mi na t i on  o f  t he  Bene f i t  

Cha r ge  No t i ce  wi t h i n  t he  t i me  pe r i od  a l l owed ,  pu r suan t  t o  Ar i zona  Rev i s ed  

S t a t u t e s  §  23 - 732 (B) .  
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The  Bene f i t  Cha r ge  No t i ce  da t ed  Ju ly  10 ,  2009 ,  r ema i ns  i n  fu l l  fo r ce  and  

e f f ec t .  

 DATE D:  

 

APPEA L S BOA R D  

 

 

  

MARI LY N J .  WHI TE,  Cha i r man  

 

 

  

HUG O M .  FRAN C O,  Me mb er  

 

 

  

WI LLI A M G.  DA DE,  Me mber  

 

 

_____________________________________________________________________________________ 

 

PERSO N S WITH  DISABI L ITIES:  Unde r  t he  A mer i cans  w i t h  D i sab i l i t i e s  Ac t ,  

t he  Depa r t men t  mu s t  make  a  r e a sonab l e  a ccommoda t i on  t o  a l l ow a  pe r son  wi t h  a  

d i s ab i l i t y  t o  t ake  pa r t  i n  a  p r og r am,  s e r v i ce ,  o r  a c t i v i t y .   Fo r  exampl e ,  t h i s  

means  t h a t  i f  neces sa r y ,  t he  Depa r t men t  mus t  p r ov i de  s i gn  l anguage  i n t e rp r e t e r s  

fo r  peop l e  who  a r e  dea f ,  a  whee l cha i r  a cce ss i b l e  l oca t i on ,  o r  en l a r ged  p r i n t  

ma t e r i a l s .   I t  a l so  means  t ha t  t he  Depa r t men t  w i l l  t ake  any  o t he r  r e asonab l e  

a c t i on  t ha t  a l l ows  you  t o  t ake  pa r t  i n  and  unde r s t and  a  p r og r am o r  a c t i v i t y ,  

i n c l ud i ng  mak i ng  r ea sonab le  changes  t o  an  ac t iv i t y .   I f  you  be l i eve  t ha t  you  wi l l  

no t  be  ab l e  t o  unde r s t and  o r  t ake  pa r t  i n  a  p rog r am o r  a c t i v i t y  because  o f  you r  

d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i sab i l i t y  needs  i n  advance  i f  a t  a l l  

pos s i b l e .   P l ea se  c on t ac t  t he  Appea l s  Boa r d  Cha i r man  a t  ( 602 )  347 - 6343 .  

_____________________________________________________________________________________ 

 

RIG H T TO  FUR TH ER R EVIEW BY TH E APPE AL S BO AR D  

 

Pu r suan t  t o  A .R .S .  §  23 - 672 ( F ) ,  t he  f i na l  da t e  fo r  f i l i ng  a  r eques t  fo r  

 

r ev i ew  i s  ____________________________. 
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INSTR U CTIO NS FO R FIL ING  A R EQ UEST  FO R  

REVIEW  O F TH E BO ARD' S  DECI S IO N  

 

1 .  A  r eques t  fo r  r ev i ew  mus t  be  f i l ed  i n  wr i t i ng  wi t h i n  30  ca l enda r  days  f r om 

t he  ma i l i ng  da t e  o f  t he  App ea l s  Boa rd ' s  dec i s i on .   The  r eques t  fo r  r ev i ew 

i s  cons i de r ed  f i l ed  on  t he  da t e  i t  i s  ma i l ed  v i a  t he  Un i t ed  S t a t e s  Pos t a l  

Se r v i ce ,  a s  shown  by  t he  pos t mar k ,  t o  any  pub l i c  emp l oy men t  o f f i c e  i n  t he  

Un i t ed  S ta t e s  o r  Canada ,  o r  t o  t he  Ap pea l s  Boa r d ,  1951  W Ca m e l back  Rd ,  

Su i t e  #465 ,  Phoen i x ,  Ar i zona   85015 .   A  wr i t t en  r eques t  fo r  r ev i ew  may  

a l so  be  f i l ed  i n  pe r son  a t  t he  above  l oca t i ons  o r  t r ansmi t t ed  by  a  means  

o t he r  t han  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce .   I f  i t  i s  f i l ed  i n  pe r son  o r  

t r ansmi t t ed  by  a  means  o t he r  t han  t he  Un i t ed  S t a t e s  Pos t a l  Se r v i ce ,  i t  w i l l  

be  cons i de r ed  f i l ed  on  t he  da t e  i t  i s  r e ce i ved .   

2 .  Pa r t i e s  may  be  r ep r e sen ted  in  t he  fo l lowi ng  manne r :  

An  i nd i v i dua l  pa r t y  ( e i t he r  c l a i ma n t  o r  oppos i ng  pa r t y )  may  r ep r e sen t  

h i mse l f  o r  be  r ep re sen t ed  by  a  du l y  au t ho r i zed  agen t  who  i s  no t  cha r g i ng  a  

f e e  fo r  t he  r ep r esen t a t i on ;  an  emp l oye r ,  i nc l ud i ng  a  co r po r a t e  emp l oye r ,  

may  r ep r e sen t  i t s e l f  t h r ough  an  o f f i c e r  o r  emp l oyee ;  o r  a  du l y  au t ho r i zed  

agen t  who  i s  cha rg i ng  a  f e e  may  r ep r e sen t  any  pa r t y ,  p r ov i d i ng  t ha t  an  

a t t o r ney  au t ho r i zed  t o  p r ac t i ce  l aw  i n  t he  S t a t e  o f  Ar i zona  sha l l  be  

r e spons i b l e  fo r  and  supe r v i se  such  agen t .  

3 .  The  r eques t  fo r  r ev i ew  mus t  be  s ign ed  by  t he  p r ope r  pa r t y  and  mus t  be  

accompan i ed  by  a  me mor andu m s t a t ing  t he  r ea sons  why  t he  appea l s  boa rd ' s  

dec i s i on  i s  i n  e r ro r  and  con t a i n i ng  app r op r i a t e  c i t a t i ons  o f  t he  r e co rd ,  

r u l e s  and  o t he r  au t ho r i t y .   Upon  mo t i on ,  and  fo r  good  cause ,  t he  Appea l s  

Boa r d  may  ex t end  t he  t ime  fo r  f i l i ng  a  r eques t  fo r  r ev i ew .   The  t i me l y  

f i l i ng  o f  such  r eques t  fo r  r ev i ew  i s  a  p r e r equ i s i t e  t o  any  fu r t he r  appea l .   I f  

you  have  any  ques t i ons  abou t  f i l i ng  a  wr i t t en  r eques t  fo r  r ev i ew ,  c a l l  t he  

Appea l s  Boa r d  a t  ( 602 )  347- 6343 .  

 

_ 
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____________________________________________________________________________________ 

 

A  copy  o f  t he  fo r ego i ng  was  ma i l ed  on  

t o :  

 

 

( x )  E r :  XXX XX   Acc t .  No :  XXX XX  

 

  

( x )  KEVI N S MI TH  

ASSI STA NT ATT ORNE Y GENE RA L  CFP/ C LA  

1275  W WAS HI N GTON –  S I TE  CO DE 040A  

PHOE NI X,  AZ  8 5007 - 2926  

 

( x )  JOHN N ORRI S ,  C HI EF  OF  TAX  

EMPLOY MENT A DMI NI STRATI ON  

P  O  BO X  6028  -  S I TE  COD E 911B  

PHOE NI X,  AZ  8 5005 - 6028  

 

 

 

By :   _______________________________ 

         Fo r  The  Appea l s  Boar d  

 


	Appeals Board No. T-1069109-001-B Issued 2-09-2009
	Appeals Board No. T-1030878-001-BR Issued 2-10-2009
	Appeals Board No. T-1073572-001-B  Issued 2-11-2009
	Appeals Board No. T-1038797-001-B Issued 2-13-2009
	Appeals Board No. T-1069024-001-B Issued 2-24-2009
	Appeals Board No. T-1069025-001-B Issued 3-06-2009
	Appeals Board No. T-1069038-001-B Issued 3-09-2009
	Appeals Board No. T-1069113-001-B Issued 3-09-2009
	Appeals Board No. T-1069115-001-B Issued 3-09-2009
	Appeals Board No. T-1069023-001-B Issued 3-26-2009
	Appeals Board No. T-1069032-001-B Issued 6-16-2009
	Appeals Board No. T-1069040-001-B Issued 6-16-2009
	Appeals Board No. T-1069044-001-B Issued 6-16-2009
	Appeals Board No. T-1069100-001-B Issued 6-16-2009
	Appeals Board No. T-1069102-001-B Issued 6-16-2009
	Appeals Board No. T-1069117-001-B Issued 6-16-2009
	Appeals Board No. T-1073767-001-B Issued 6-24-2009
	Appeals Board No. T-1076167-001-B Issued 6-16-2009
	Appeals Board No. T-1084320-001-B Issued 4-12-2009
	Appeals Board No. T-1087635-001-B Issued 6-16-2009
	Appeals Board No. T-1092914-001-B Issued 6-16-2009
	Appeals Board No. T-1110383-001-B Issued 6-17-2009
	Appeals Board No. T-1111276-001-B Issued 7-14-2009
	Appeals Board No. T-1111287-001-B Issued 7-16-2009
	Appeals Board No. T-1112928-001-B Issued 8-07-2009
	Appeals Board No. T-1114741-001-B Issued 8-07-2009
	Appeals Board No. T-1114751-001-B Issued 8-07-2009
	Appeals Board No. T-1114762-001-B Issued 8-07-2009
	Appeals Board No. T-1119436-001-B Issued 9-02-2009
	Appeals Board No. T-1121880-001-B Issued 12-22-2009
	Appeals Board No. T-1138096-001-B Issued 12-22-2009
	Appeals Board No. T-1150610-001-B Issued 12-22-2009
	Appeals Board No. T-1150611-001-B Issued 12-22-2009



