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 Pe t i t i on er  Depar tmen t   

_____________________________________________________________________________________ 

IMP OR TA NT - - -  TH IS  IS  TH E AP P E ALS BO AR D ’ S  DE CIS ION  

T he  De par tm en t  o f  E c onomi c  Se cur i ty  p r ov ide s  l angu ag e  a ss i s t an ce  f r e e  o f  c h ar ge .  

For  as s i s t an ce  in  your  p r e f e r r ed  l angu a ge ,  p l ea se  c a l l  ou r  Of f i c e  o f  App ea l s  ( 602)  

771 -903 6 .

IMP OR TA NT E - - -  EST A ES  L A DE C ISI ÓN D EL AP P E ALS BOA RD  

T he  De par tm en t  o f  E con omic  S ec ur i ty  s umin i s t r a  ayud a  d e  lo s  i d ioma s  g r a t i s .   Pa r a  

r ec ib i r  ayu da  en  s u  id ioma p r e f e r ido ,  po r  f avor  comunic ar s e  con  l a  o f i c in a  de  

ape l ac i one s  ( 602)  77 1 -903 6 .  

RIGH T TO AP P EA L TO T HE A RI ZO NA TA X COU RT  

Under  Ar i zo na  Rev i s ed  S t a tu t es ,  §  41 -1993 ,  t he  l a s t  d a t e  t o  f i l e  an  

App l i ca t i on  f o r  App ea l  i s  ***  Ja nuary  13 ,  2020  *** .  

DE CI SI ON  

REV ERS ED  

T HE  EMP LOY ER  t i me ly  p e t i t i oned  f o r  a  hear in g  f r om the  De par tm en t ’ s  

dec i s io n  i ssu ed  o n  J une  26 ,  20 19 ,  wh i ch  s t a t ed  th a t  t h e  E mplo yer ’ s  ap pea l  o f  a  

De te r m ina t i on  o f  Un emplo ymen t  T ax  R a te  f o r  C a len dar  Y ear  201 9  wa s  f i l ed  l a t e .  

T he  App ea l s  Boar d  ha s  j u r i sd i c t ion  to  con s ider  t he  t i mel i ne ss  i s su e  in  t h i s  

mat t e r  pu r su an t  t o  A . R. S .  §  23 - 732( A) .  

T HE  APPE ALS BO AR D sch edu led  a  t e l ep hone  h ear in g ,  f o r  November  12 ,  

2019 .   O n  th a t  d a t e ,  a  he ar ing  wa s  conv ene d  a nd  a l l  p a r t i e s  w er e  g ive n  a n  

oppor tu n i ty  t o  p r e s en t  ev ide nce  o n  the  f o l lowing  i s sue :  
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Whet her  t he  E mploy er  f i l ed  a  t imel y  pe t i t i on  f o r  r ea ss e ssm en t  o r  

appe a l  f o l lo wing  t he  D e te r m ina t ion  o f  Unempl oyme nt  T ax  Ra t e  f o r  

Ca l end ar  Year  2 019 ,  i s su ed  on  Jan uar y  28 ,  2019 .  

On  th e  sch edu l ed  d a t e  o f  t h e  h ear ing ,  t he  E mploy er  a nd  E mpl oyer ’ s  

au thor i zed  r ep r e se n ta t i ve  a ppe ar ed  t o  t e s t i f y .  Coun s e l  f o r  t he  Dep ar tme n t  was  

p r es en t ,  an d  two  wi tne s se s  f o r  t h e  Depar tmen t  t e s t i f i e d .   Boar d  E xh ib i t  B1  

( con s i s t i ng  o f  De par tm en t  ex h ib i t s  D1 -D7)  w a s  admi t t ed  in to  e v id enc e .   We hav e  

ca r e f u l ly  r ev i ew ed  the  r e co r d .  

T HE  APPE A LS B OA RD FI NDS t he  f ac t s  p e r t i n en t  t o  t h e  i ss ue  be f o r e  u s  an d  

nec es sa r y  to  ou r  de c i s ion  a r e :   

T he  Det e r min a t ion  o f  Une mploy ment  T ax  Ra te  f o r  C a le ndar  Year  201 9  

( Dete r mi na t i on )  w as  m ai l ed  to  t he  E mployer ’ s  au thor i z ed  r e p r e sen ta t ive ,  

he r e in a f t e r  r e f e r r ed  to  a s  E mploy er ,  on  Jan uar y  28 ,  201 9 ,  t h r ough  th e  Un i t ed  

S ta t e s  Pos t a l  Ser v i c e .  T he  Dete r min a t ion  was  co r r ec t l y  addr e s sed  to  addr e s s  on  

f i l e  wi th  t he  D epar tm en t .  T he  d ead l ine  f o r  f i l i ng  a  t im ely  ap pe a l  wa s  Fe br uar y  12 ,  

2019 .   

T he  E mployer  h ad  be en  c o r r e spon d ing  wi th  the  D epar t men t  r egar d i ng  ho w  

the  De par tm en t  c a l cu la t ed  t ax  r a t e s  on  jo ined  and  sep ar a t e  bus ine s s  ac coun t s  s ince  

Jan uar y  201 9 .  Dur ing  the  co r r e spon denc e ,  on  May  16 ,  2019 ,  a  Depar t men t  

employ ee  in f o r m ed  the  E mploy er  t ha t  t he  Dep ar tmen t  had  i s sue d  the  De t e r min a t io n  

on  Ja nuar y  2 8 ,  2019 .  On  M ay  17 ,  2019 ,  t he  E mploy er  s t a t ed  th a t  i t  ha d  no t  r ec e i ved  

the  De t e r mina t ion  and  r eq ue s t e d  a  co py  o f  t he  De te r min a t io n  be  sen t  v i a  e mai l .  

T he  De par tm en t  sen t  t he  De t e r min a t i on  to  t h e  E mplo yer  v i a  e mai l  on  Ma y  20 ,  

2019 .  On  May  2 9 ,  2019 ,  t h e  E mploy er  sen t  an  em ai l  t o  t he  D epar t men t  con t es t in g  

the  De t e r min a t ion ’ s  co nc lu s io ns .  T he  E mployer  em ai l e d  a  f o r mal  ap pea l  on  Jun e  

11 ,  2019 .  

Ar i zon a  R ev i sed  S t a tu t es ,  Se c t io n  23 -7 32 ,  p r ov ide s  i n  p e r t i n en t  pa r t :

A . T he  dep ar tmen t  sh a l l  p r om pt ly  no t i f y  eac h  empl oyer

o f  t he  em ploy er ' s  r a t e  o f  con t r i bu t io ns  as  d e t e r mi ne d

f o r  any  ca l end ar  year .   T he  de t e r mina t io n  sha l l

beco me con c lu s iv e  and  b ind in g  on  the  emplo yer

un le ss ,  wi th i n  f i f t e en  day s  a f t e r  t h e  m a i l i ng  o f  no t i ce

o f  t he  de t e r m ina t ion  to  t he  emplo yer ' s  l a s t  kno wn

addr e s s  o r  i n  t he  a bs en ce  o f  mai l i ng ,  wi th in  f i f t een

day s  a f t e r  de l iv e r y  o f  t he  no t i ce ,  t he  employ er  f i l e s

an  app l i c a t ion  f o r  r ev i ew and  r e de t e r mi na t i on ,

se t t i ng  f o r th  t he  em ploy er ' s  r ea son s  f o r  app l i c a t io n

f o r  r ev i ew and  r ede t e r min a t ion .   T he  depar tme n t  sha l l

r econ s id er  t he  r a t e ,  bu t  no  employ er  sha l l  i n  any

pr oce ed i n g  invo l v ing  th e  empl oy er ' s  r a t e  o f
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con t r ib u t ion s  o r  c on t r ib u t ion  l i ab i l i t y  con t es t  t he  

char g eab i l i t y  t o  t h e  emp loyer ' s  ac coun t  o f  an y  

benef i t s  p a id  in  a ccor d anc e  wi th  a  de t e r mi na t i on ,  

r ede t e r mina t ion  o r  d ec i s ion  p ur s uan t  t o  se c t ion  2 3 -

773 ,  and  de t e r min ed  to  be  ch ar g eab l e  t o  t he  

employ er ' s  ac cou n t  pu r sua n t  t o  s e c t ion  2 3 - 727 ,  

exc ep t  o n  th e  g r ou nd  t ha t  t he  se r v i c es  on  th e  ba s i s  o f  

wh ich  th e  ben ef i t s  w er e  f ound  to  be  c har ge ab l e  d id  

no t  con s t i t u t e  se r v i ce s  pe r f o r m ed  in  e mploym ent  f o r  

t he  empl oyer  an d  on ly  in  t h e  e ven t  t ha t  t he  emplo yer  

was  no t  a  pa r t y  t o  t h e  d e t e r mi na t i on ,  r e de t e r mi na t i on  

o r  dec i s ion  o r  t o  any  o ther  p r ocee d i ngs  und er  t h i s  

chap te r  i n  w h ic h  the  char ac t e r  o f  t he  se r v i ce s  w a s  

de t e r mi ned .   T he  employer  s ha l l  be  p r o mpt ly  no t i f i e d  

o f  t he  depar tm en t ' s  d en i a l  o f  t he  employ er ' s  

app l i ca t i on ,  o r  o f  t h e  dep ar tm en t ' s  r e de t e r mi na t i on ,  

bo th  o f  wh ich  sh a l l  be com e f ina l  un le s s  wi th in  f i f t een  

day s  a f t e r  mai l i ng  o r  de l ive r y  o f  no t i f i ca t ion  a n  

appe a l  i s  f i l ed  wi th  th e  ap pe a l s  boar d .   [ E mpha s i s  

adde d] .  

*  *   *  

Ar i zon a  Admin i s t r a t i ve  C ode ,  Sec t ion  R6 -3 -14 04 ,  p r ov ide s  i n  pe r t i n en t  pa r t :

A . E xcep t  a s  o the r wi s e  p r ov id ed  by  s t a t u t e  o r  by

Depar tmen t  r eg u la t i on ,  any  paym ent ,  appe a l ,

app l i ca t i on ,  r eque s t ,  no t i ce ,  ob j ec t ion ,  pe t i t i o n ,

r epor t ,  o r  o t he r  i n f o r mat i on  o r  d ocum ent  submi t t e d

to  the  Dep ar tm en t  sha l l  b e  co ns i der e d  r ece i ved  by  and

f i l ed  wi th  t he  D epar tm en t :

1 . I f  t r ansm i t t e d  v i a  t he  Un i t ed  S t a t e s  Po s t a l

Ser v i c e  o r  i t s  su cce s so r ,  on  the  da t e  i t  i s  mai l e d

as  s hown by  th e  pos tmar k ,  o r  i n  t he  ab sen ce  o f

a  pos t mar k  th e  pos t ag e  met e r  mar k ,  o f  t he

enve lope  in  w h ic h  i t  i s  r e ce i ved ;  o r  i f  no t

pos tm ar ke d  o r  po s t a ge  me te r  mar ked  o r  i f  t he

mar k  i s  i l l eg ib l e ,  on  th e  da t e  en t e r e d  on  t he

docum ent  a s  t h e  da t e  o f  compl e t io n .

2 . I f  t r ans mi t t e d  by  any  me ans  o th er  t han  th e

Uni t e d  S ta t e s  Po s t a l  Ser v i ce  o r  i t s  su cce s so r ,

on  the  da t e  i t  i s  r ec e ive d  by  th e  Dep ar t men t .

B . T he  su bmi ss i on  o f  a ny  p ayme nt ,  app ea l ,  app l i ca t io n ,

r eque s t ,  no t i ce ,  ob j ec t i on ,  pe t i t i on ,  r e por t ,  o r  o the r
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in f o r mat i on  o r  do cume nt  no t  wi th in  the  s pec i f i e d  

s t a t u to r y  o r  r e gu la to r y  pe r i od  s ha l l  be  con s i der e d  

t imely  i f  i t  i s  e s t ab l i sh ed  t o  t h e  s a t i s f ac t io n  o f  t h e  

Depar tmen t  t h a t  t he  d e l ay  in  s ubmi s s i on  wa s  due  to :  

Depar tmen t  e r r o r  o r  m i s i n f o r mat ion ,  de l a y  o r  o t he r  

ac t io n  o f  t he  Un i t ed  S ta t e s  Pos t a l  Ser v i c e  o r  i t s  

suc ce s so r ,  o r  when  the  d e l a y  in  subm i ss ion  wa s  be -

cau se  the  ind i v idu a l  c han ged  h i s  ma i l i ng  ad dr e ss  a t  a  

t ime  whe n  the r e  wo u ld  hav e  be en  no  r ea son  f o r  h im  

to  no t i f y  t h e  Dep ar tme n t  o f  t he  a dd r e s s  ch ang e .   

1 . For  submi ss ion  tha t  i s  no t  wi th in  the  s t a t u to r y

or  r egu l a to r y  p e r iod  to  b e  co ns i der ed  t imely ,

the  in t e r es t ed  p ar ty  mus t  sub mi t  a  wr i t t en

exp l ana t i on  s e t t i ng  f o r th  t h e  c i r c ums t anc es  o f

the  de l ay .

2 . T he  Di r ec t o r  sha l l  de s ign a te  pe r son ne l  who  a r e

to  de c ide  wh e ther  an  ex te ns ion  o f  t ime  sha l l  b e

g r an te d .

3 . No  sub mis s io n  sh a l l  be  c on s ider ed  t ime ly  i f  t he

de la y  in  f i l i ng  was  unr e as onab le ,  a s  de t e r mine d

by  the  D ep ar tmen t  a f t e r  con s id er ing  th e

c i r cum st anc es  i n  t he  c as e .   [ E mpha s i s  adde d ] .

     *  *   *  

T he  E mploy er  t e s t i f i ed  t ha t  i t  d id  no t  r ece i ve  t he  o r ig in a l  D e te r mi na t i on .  

T he  Depar tm en t  t e s t i f i ed  tha t  a s  t he  De te r m ina t i on  wa s  p r oper l y  addr e s sed  and  

mai l e d .  I n  t he  Dep ar tmen t ’ s  r e j e c t io n  o f  t he  appe a l ,  an d  i t s  t e s t im ony ,  t he  

Depar tmen t  r e l i ed  on  the  m ai l  d e l iv e r y  r u l e ,  se t  f o r t h  i n  S ta t e  v .  M ay s ,  96  Ar i z .  

366 ,  376 -6 8 ,  395  P . 2d  71 9 ,  721  ( 19 64) ,  wh ich  he ld  t ha t  “ the r e  i s  a  s t r ong  

p r es umpt io n  th a t  a  l e t t e r  p r o per ly  ad dr es se d ,  s t amp ed ,  an d  d epo s i t ed  in  t he  U n i t e d  

S ta t e s  mai l  wi l l  r ea ch  the  addr es s ee . ”  T he  Depar tm en t  a r gu ed  tha t  und er  t he  mai l  

de l iv e r y  r u l e ,  t he  E mploy er ’ s  t e s t im on y  tha t  i t  d i d  no t  r ec e iv e  th e  D e te r mi na t ion  

was  i r r e l ev an t  a nd  the  app ea l  shou ld  b e  con s id er ed  l a t e .  

Howe ver ,  i n  A da ms v .  B lake ,  2 05  Ar i z .  236 ,  242 ,  69  P . 3d  7 ,  14  ( 200 3) ,  t he  

Supr eme Cour t  o f  Ar i zon a  he ld  th a t  “T he  p r es umpt i on  i s  r ebu t t ed ,  ho wev er ,  when  

the  addr e s se e  den i es  r ec e ip t …” T he  C our t  r e l i ed  on  Gov er n m en t  E mploy ee s  I ns .  

Co .  v .  Super io r  Cou r t ,  27  Ar i z .  App .  219 ,  220 ,  553  P . 2d  672 ,  673  ( 1976) ,  wh ich  

s t a t ed  t ha t  “de n ia l  o f  r ec e ip t  r ebu t s  a  p r ima  f a c i e  ca se  o f  mai l i ng  a nd  c r ea t e s  a n  

i s sue  o f  f a c t  f o r  r es o lu t io n  by  th e  t r i e r  o f  f ac t . ”  

Her e ,  t h e  E mplo yer  c r ed i b ly  t e s t i f i ed  th a t  t h e  D e te r mi na t i on  w as  no t  

r ece i ved ,  wh ich  r e bu t s  t he  p r e sumpt i on  o f  de l i ve r y .  S in ce  th e  p r e sump t io n  o f  

de l iv e r y  ha s  been  s ucc e ssf u l ly  r ebu t t e d ,  and  the  Depar tm en t  d id  no t  p r e sen t  any  
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add i t i ona l  ev id en ce  to  su ppor t  a  f i nd i ng  o f  de l ive r y ,  we  f ind  tha t  t he  E mp l oyer  

d id  no t  r e ce iv e  the  D e te r m ina t ion  ma i l ed  on  J anu ar y  28 ,  201 9 .  

T he  E mploy er  d id  r ec e iv e  th e  em ai l e d  copy  o f  t he  De t e r min a t io n  mai l ed  on  

May  20 ,  201 9 .  T h i s  p r o v id ed  th e  E mplo yer  wi th  ac t ua l  n o t i c e  o f  t h e  De te r min a t ion  

and  s t a r t ed  th e  15 -d ay  ap pe a l  pe r i od .  T he  de ad l in e  f o r  t he  new app ea l  w a s  Jun e  

10 ,  2019 .  T he  E mploy er  f i l ed  i t s  f o r ma l  appe a l  on  June  1 1 ,  2019 .  

Howe ver ,  t he  E mploy er ’ s  em ai l  on  May  29 ,  2019 ,  s t a t e s  t he  E mplo yer ’ s  

d i s ag r e emen t  wi th  t h e  De t e r mi n a t ion  a nd  r eque s t s  r e con s id er a t io n .  T h i s  s u f f i c i en t  

t o  es t ab l i sh  th e  E mploy er ’ s  i n t en t  t o  a ppea l .  Accor d ing l y ,  

T HE  APPE ALS BOA RD FI NDS tha t  t he  May  20 ,  2019 ,  emai l  p r ov id ed  ac tu a l  

no t i c e  t o  t he  E mploy er  a nd  se t  J une  1 0 ,  2019 ,  a s  t he  de ad l i ne  t o  t im ely  f i l e  an  

appe a l .  T he  E mploy er ’ s  em ai l  on  M ay  29 ,  201 9 ,  i nd i ca t ed  t he  E mp loy er ’ s  i n t en t  

t o  appe a l  a nd  wa s  wi t h in  th e  15 -da y  wi ndow.  T he  ap pe a l  i s  t im e ly .  

T HE  APPE ALS BOA RD R EV ERS ES  t he  De par tm en t ’ s  d e c i s ion  i s sued  on  

Jun e  26 ,  2019 .  T he  E mployer ’ s  app ea l  was  f i l ed  on  t ime .  T he  Depar t men t  wi l l  

sch edu l e  a  hear i ng  on  the  i s su e  o f  t he  Depar tm en t ’ s  De t e r mina t ion  o f  

Unemp loym ent  T ax  Ra t e  f o r  Ca l end ar  Year  20 19 .   

_____________________________________________________________________________________ 

DAT E D:    12 /1 3 /201 9   

APPE ALS BOA RD  

WI L LI A M G.  DA DE ,  Cha i r m an  

JANE T  L.  FE LT Z ,  Memb er  

NAN CY MI L LE R ,  M emb er  

E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  Ac t  o f  

1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  

o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  Ac t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s

d i s c r i m i n a t i o n  i n  a dm i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,
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c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i sa b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  D e p a r t m e n t  

m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  t a k e  p a r t  i n  a  

p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  D e p a r t m e n t  m u s t  

p r o v i d e  s i g n  l a n g u a ge  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a re  d e a f ,  a  w h e e l c h a i r  a c c e s s i b l e  l o c a t i o n ,  

o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t ha t  t h e  D e p a r t m e n t  w i l l  t a k e  a n y  o t h e r  r e a s o n a b l e
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  pa r t  i n  a n d  u nd e r s t a n d  a  p r o g r a m  o r  a c t i v i t y ,  i nc l u d i n g  m a k i n g

r e a s o n a b l e  c ha n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  b e  a b l e  t o  u n d e r s t a n d  o r

t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  be c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  l e t  u s  k n o w  o f  y o u r

d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c um e n t  i n  a l t e r n a t i v e  f o r m a t

o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r m a n  a t

( 6 0 2 ) 7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  D E S  s e r v i c e s  i s

a v a i l a b l e  u p o n  r e q u e s t .

_____________________________________________________________________________________ 

RIGH T OF  AP P EA L TO THE A RI ZO NA TA X COU RT  

T hi s  d ec i s ion  by  th e  Ap pe a l s  Bo ar d  i s  t he  f i n a l  ad min i s t r a t i ve  d ec i s i on  o f  

t he  D epar t men t  o f  E co nomic  Se cur i ty .   Howe ver ,  a ny  p ar ty  m ay  a ppe a l  t h e  d ec i s io n  

to  t he  Ar i zon a  T ax  Cour t ,  wh ich  i s  t h e  T ax  D epar tm en t  o f  t he  Sup er io r  Cou r t  i n  

Mar i cop a  Co un ty .   Se e ,  Ar iz ona  Rev i s ed  S ta t u t e s ,  §§  12 - 901  to  12 -914 .   I f  you  

have  q ue s t ion s  a bou t  t h e  p r oc edur e s  f o r  f i l i ng  an  ap pea l ,  yo u  mu st  con t ac t  t he  

Ar i zon a  T ax  Co ur t  a t  125  W.  W as h ing t on  S t r ee t  i n  Ph oen i x ,  Ar i zon a  8500 3 -2 243 .  

T e leph one :  ( 60 2)  506 - 3 776 .  

Fo r  your  i n f o r mat ion ,  we  s e t  f o r th  t he  p r ov i s ion s  o f  Ar i zon a  Rev i se d  

S ta tu t es ,  §  41 -1 993( C)  and  ( D) :  

C . Any  par ty  a ggr i e ved  by  a  d ec i s io n  o f  t he  appe a l s  boar d

conc er n in g  t ax  l i ab i l i t y ,  co l l e c t ion  o r  en f o r ce men t  m ay

appe a l  t o  t he  t ax  cour t ,  a s  d e f ine d  in  se c t ion  1 2 -161 ,  wi th i n

th i r ty  d ays  a f t e r  t he  d a t e  o f  mai l i ng  o r  e l ec t r on i c

t r ans mis s io n  o f  t he  de c i s ion .   T he  app e l l an t  nee d  no t  pa y

any  o f  t he  t ax  pena l ty  o r  i n t e r e s t  up he ld  by  the  app ea l s

boar d  in  i t s  de c i s ion  bef o r e  i n i t i a t i ng ,  o r  i n  o r der  t o

main t a in  an  appe a l  t o  t h e  t ax  c our t  pu r s uan t  t o  t h i s  sec t ion .

D . Any  app ea l  t h a t  i s  t a ken  to  t a x  cou r t  pu r sua n t  t o  t h i s

se c t ion  i s  s ub je c t  t o  t h e  f o l low ing  p r o v i s io ns :

1 . No  in j unc t i on ,  wr i t  o f  ma nda mus  o r  o the r  l ega l  o r

equ i t ab l e  p r oc e ss  may  i s su e  in  an  ac t i o n  in  a ny  cour t

in  t h i s  s t a t e  ag a in s t  an  o f f i ce r  o f  t h i s  s t a t e  t o  p r even t

o r  en jo in  the  co l l e c t io n  o f  an y  t a x ,  pena l ty  o r

in t e r e s t .

2 . T he  ac t io n  sh a l l  no t  be g in  mor e  th an  th i r ty  day s  a f t e r

the  da t e  o f  mai l i ng  o r  e l e c t r on ic  t r an s mis s ion  o f  t h e

appe a l s  boar d ' s  d ec i s io n .  Fa i lu r e  t o  b r ing  the  a c t io n
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wi th in  t h i r ty  d ay s  a f t e r  t h e  da t e  o f  mai l i ng  o r  

e l ec t r on i c  t r an smi ss ion  o f  t h e  ap pea l s  bo ar d ' s  

dec i s io n  con s t i t u t e s  a  wa iver  o f  t h e  p r o t e s t  and  a  

wa iv er  o f  a l l  c l a im s  ag a in s t  t h i s  s t a t e  a r i s ing  f r om or  

bas ed  on  t he  i l l ega l i t y  o f  t h e  t ax ,  pena l t i e s  an d  

in t e r e s t  a t  i s sue .  

___________________________________________________________________________________ 

3 . T he  s cop e  o f  r e v i e w o f  an  a ppe a l  t o  t ax  cour t  p u r su an t

to  t h i s  se c t io n  sha l l  be  gover n ed  by  s ec t io n  12 - 910 ,

app ly i ng  se c t io n  23 - 613 . 01  a s  t ha t  s e c t ion  r ea ds  on

the  da t e  t he  ap pe a l  i s  f i l ed  to  t he  t ax  cour t  o r  a s

the r e a f t e r  amen ded .   E i the r  pa r ty  t o  t he  a c t io n  ma y

appe a l  t o  t he  cour t  o f  app ea l s  o r  su p r eme c our t  a s

p r ov ide d  by  l a w.

Cal l  t he  A ppe als  B oar d at  (6 02)  7 7 1 -90 36 wi th  a ny qu est ion s  

A  copy  o f  t h e  f o r ego ing  w as  m ai l e d  on  12 /13 /20 19  

to :  

(   )  E R:  XXX Acc t .  No :  T -3  

( x ) ASSI ST ANT  AT T OR NE Y GE NE R A L  C FP/C LA

( x) CHI E F  OF  T AX

By:   _______________________________ 

 For  T he  Appe a l s  Boar d  



Arizona Department of 
Economic Security 

Appeals Board 

Appe a l s Bo ar d No . T -1 6262 31 -00 1- B 

_____________________________________________________________________________________ 

PE T I T I ONE R ST AT E  OF  ARI Z ONA E S A T A X UNI T  

 Pe t i t i on er  Depar tmen t   

_____________________________________________________________________________________ 

IMP OR TA NT - - -  TH IS  IS  TH E AP P E ALS BO AR D ’ S  DE CIS ION  

T he  De par tm en t  o f  E c onomi c  Se cur i ty  p r ov ide s  l angu ag e  a ss i s t an ce  f r e e  o f  c h ar ge .  

For  as s i s t an ce  in  your  p r e f e r r ed  l angu a ge ,  p l ea se  c a l l  ou r  Of f i c e  o f  App ea l s  ( 602)  

771 -903 6 .

IMP OR TA NT E - - -  EST A ES  L A DE C ISI ÓN D EL AP P E ALS BOA RD  

T he  De par tm en t  o f  E con omic  S ec ur i ty  s umin i s t r a  ayud a  d e  lo s  i d ioma s  g r a t i s .   Pa r a  

r ec ib i r  ayu da  en  s u  id ioma p r e f e r ido ,  po r  f avor  comunic ar s e  con  l a  o f i c in a  de  

ape l ac i one s  ( 602)  77 1 -903 6 .  

RIGH T TO AP P EA L TO T HE A RI ZO NA TA X COU RT  

Under  Ar i zo na  Rev i s ed  S t a tu t es ,  §  41 -1993 ,  t he  l a s t  d a t e  t o  f i l e  an  

App l i ca t i on  f o r  App ea l  i s  ***  D ec em b er  2 ,  2019  * ** .  

DE CI SI ON  

DIS MISS ED  D UE TO F AI LU RE TO AP P EAR

T he  Pe t i t i on er  f i l ed  an  appe a l  f r om a  Depar tmen t  No t i c e  o f  T axes  Due  s en t  

on  Octob er  23 ,  2018 .  T he  Depar tmen t  r ep l i e d  wi th  a  l e t t e r ,  da t ed  M ar ch  5 ,  2019 ,  

s t a t i ng  th a t  t h e  i s su e  ha d  a l r ead y  be en  ad jud i ca t ed .  T he  P e t i t i oner  f i l ed  a  p e t i t i on  

f o r  a  hear in g  wi t h  th e  App ea l s  B oar d  o n  Mar c h  28 ,  2019 .   

T he  pe t i t i on  f o r  he ar ing  h av in g  be en  t imely  f i l ed ,  t he  A ppe a l s  Bo ar d  ha s  

j u r i sd i c t io n  in  t h i s  mat t e r  pu r sua n t  t o  A . R. S .  §  23 - 724( B) .  

T HE  APPE ALS BO ARD sch edu l ed  a  t e l epho ne  he ar ing  f o r  Augu s t  20 ,  2019 ,  

be f o r e  A ppe a l s  Boar d  Admin i s t r a t i v e  La w Ju dge  Rich ar d  E ber t .    
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T he  E mploy er  d i d  no t  ap pear  a t  t he  sc h edu l ed  Boar d  he ar ing .   T h e  E mplo yer  

d id  no t  p r es en t  a  wr i t t en  s t a t eme n t  pu r su an t  t o  Ar i z ona  Admin i s t r a t i v e  Cod e ,  

Sec t io n  R 6 -3 -150 2( K) ,  a s  a  l e t t e r  i n  l i eu  o f  ap pe ar an ce .   Coun se l  f o r  t he  

Depar tmen t  wa s  p r e se n t ,  and  a  wi tn e ss  f o r  t he  D epar t men t  wa s  a l so  p r es en t .   

Bec au se  th e  E mploy er  d id  no t  app ear  a t  t he  s che du le d  Bo ar d  hear i ng ,  a  de f au l t  

was  en t e r ed  on  th e  r ec o r d .  

 

Ar izon a  Admin i s t r a t i ve  C ode ,  Sec t ion  R6 -3 -1 502( A) ,  p r ov id e s  i n  pa r t  a s  

f o l low s:  

 

A .  T he  Bo ar d  o r  a  he ar ing  o f f i ce r  i n  t h e  Depar tm en t ' s  

Of f i ce  o f  App ea l s  m ay  i n f o r mal ly  d i sp os e  o f  an  

appe a l  o r  pe t i t i on  wi tho u t  f u r th e r  a ppe l l a t e  r ev i e w o n  

the  mer i t s :  

 

*           *           *  

 

4 .  By  d ef au l t ,  i f  t h e  a ppe l l an t  f a i l s  t o  a ppear  o r  

wa iv es  app ear a nce  a t  t h e  s ched u le d  hear in g .   

[ E mphas i s  a dde d] .  

 

 T HE  APPE ALS BO AR D FI NDS no  r ea son  to  i ssu e  a  de c i s ion  on  the  m er i t s  

o f  t he  E mployer ' s  pe t i t i on  f o r  hear in g .   T he  E mployer  d id  no t  appe ar  a t  t he  

sch edu l ed  Boar d  hear i ng  to  p r es en t  ev i denc e .    T he  E mploy er ' s  de f au l t  m ean s  tha t  

no  ev iden ce  wa s  p r e sen t ed  t o  supp or t  r ever s ing  o r  mo d i f y in g  th e  D epar t me n t ’ s  

l e t t e r  i s s ued  o n  M ar ch  5 ,  201 9 .   Accor d ing ly ,  

 

T HE  APPE ALS BOA RD DIS MI SSES  t he  pe t i t i on .  T he  Not i ce  o f  T ax e s  Du e  

i s sued  o n  Oct ober  23 ,  20 18 ,  r emai ns  i n  f u l l  f o r ce  an d  e f f ec t .  

 

T h i s  d ec i s ion  doe s  n o t  a f f e c t  an y  a g r eem en t  e n t e r ed  in t o  be t we en  th e  

E mployer  a nd  the  D ep ar tmen t .  
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DAT E D:    10 /31 /201 9   

APPE ALS BOA RD  

WI L LI A M G.  DA DE ,  Cha i r m an  

JANE T  L.  FE LT Z ,  Memb er  

NAN CY MI L LE R ,  M emb er  

_____________________________________________________________________________________ 

E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  Ac t  o f  

1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  

o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e

G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  Ac t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s

d i s c r i m i n a t i o n  i n  a dm i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,

c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i sa b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  D e p a r t m e n t

m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  t a k e  p a r t  i n  a

p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  D e p a r t m e n t  m u s t

p r o v i d e  s i g n  l a n g u a ge  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a re  d e a f ,  a  w h e e l c h a i r  a c c e s s i b l e  l o c a t i o n ,

o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t ha t  t h e  D e p a r t m e n t  w i l l  t a k e  a n y  o t h e r  r e a s o n a b l e
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  pa r t  i n  a n d  u nd e r s t a n d  a  p r o g r a m  o r  a c t i v i t y ,  i nc l u d i n g  m a k i n g

r e a s o n a b l e  c ha n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  b e  a b l e  t o  u n d e r s t a n d  o r

t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  be c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  l e t  u s  k n o w  o f  y o u r

d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c um e n t  i n  a l t e r n a t i v e  f o r m a t

o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r m a n  a t

( 6 0 2 ) 7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  D E S  s e r v i c e s  i s

a v a i l a b l e  u p o n  r e q u e s t .

_____________________________________________________________________________________ 

RIGH T OF  AP P EA L TO THE A RI ZO NA TA X COU RT  

T hi s  d ec i s ion  by  th e  Ap pe a l s  Bo ar d  i s  t he  f i n a l  ad min i s t r a t i ve  d ec i s i on  o f  

t he  D epar t men t  o f  E co nomic  Se cur i ty .   Howe ver ,  a ny  p ar ty  m ay  a ppe a l  t h e  d ec i s io n  

to  t he  Ar i zon a  T ax  Cour t ,  wh ich  i s  t h e  T ax  D epar tm en t  o f  t he  Sup er io r  Cou r t  i n  

Mar i cop a  Co un ty .   Se e ,  Ar iz ona  Rev i s ed  S ta t u t e s ,  §§  12 - 901  to  12 -914 .   I f  you  

have  q ue s t ion s  a bou t  t h e  p r oc edur e s  f o r  f i l i ng  an  ap pea l ,  you  mu st  con t ac t  t he  

Ar i zon a  T ax  Co ur t  a t  125  W.  W as h ing t on  S t r ee t  i n  Ph oen i x ,  Ar i zon a  8500 3 -2 243 .  

T e leph one :  ( 60 2)  506 - 3 776 .  
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For  your  i n f o r mat ion ,  we  s e t  f o r th  t he  p r ov i s ion s  o f  Ar i zon a  Rev i se d  

S ta tu t es ,  §  41 -1 993( C)  and  ( D) :  

C . Any  par ty  a ggr i e ved  by  a  d ec i s io n  o f  t he  appe a l s  boar d

conc er n in g  t ax  l i ab i l i t y ,  co l l e c t ion  o r  en f o r ce men t  m ay

appe a l  t o  t he  t ax  cour t ,  a s  d e f ine d  in  se c t ion  1 2 -161 ,  wi th i n

th i r ty  d ays  a f t e r  t he  d a t e  o f  mai l i ng  o r  e l ec t r on i c

t r ans mis s io n  o f  t he  de c i s ion .   T he  app e l l an t  nee d  no t  pa y

any  o f  t he  t ax  pena l ty  o r  i n t e r e s t  up he ld  by  the  app ea l s

boar d  in  i t s  de c i s ion  bef o r e  i n i t i a t i ng ,  o r  i n  o r der  t o

main t a in  an  appe a l  t o  t h e  t ax  c our t  pu r s uan t  t o  t h i s  sec t ion .

D . Any  app ea l  t h a t  i s  t a ken  to  t a x  cou r t  pu r sua n t  t o  t h i s

se c t ion  i s  s ub je c t  t o  t h e  f o l low ing  p r o v i s io ns :

1 . No  in j unc t i on ,  wr i t  o f  ma nda mus  o r  o the r  l ega l  o r

equ i t ab l e  p r oc e ss  may  i s su e  in  an  ac t i o n  in  a ny  cour t

in  t h i s  s t a t e  ag a i n s t  an  o f f i ce r  o f  t h i s  s t a t e  t o  p r even t

o r  en jo in  the  co l l e c t io n  o f  an y  t a x ,  pena l ty  o r

in t e r e s t .

2 . T he  ac t io n  sh a l l  no t  be g in  mor e  th an  th i r ty  day s  a f t e r

the  da t e  o f  mai l i ng  o r  e l e c t r on ic  t r an s mis s ion  o f  t h e

appe a l s  boar d ' s  d ec i s io n .  Fa i lu r e  t o  b r ing  th e  a c t io n

wi th in  t h i r ty  d ay s  a f t e r  t h e  da t e  o f  mai l i ng  o r

e l ec t r on i c  t r an smi ss ion  o f  t h e  ap pea l s  bo ar d ' s

dec i s io n  con s t i t u t e s  a  wa iver  o f  t h e  p r o t e s t  and  a

waiv er  o f  a l l  c l a im s  ag a in s t  t h i s  s t a t e  a r i s ing  f r om or

bas ed  on  t he  i l l ega l i t y  o f  t h e  t ax ,  pena l t i e s  an d

in t e r e s t  a t  i s sue .

3 . T he  s cop e  o f  r e v i e w o f  an  a ppe a l  t o  t ax  cour t  p u r su an t

to  t h i s  se c t io n  sha l l  be  gover n ed  by  s ec t io n  12 - 910 ,

app ly i ng  se c t io n  23 - 613 . 01  a s  t ha t  s e c t ion  r ea ds  on

the  da t e  t he  ap pe a l  i s  f i l ed  to  t he  t ax  cour t  o r  a s

the r e a f t e r  amen ded .   E i the r  pa r ty  t o  t he  a c t io n  ma y

appe a l  t o  t he  cour t  o f  app ea l s  o r  su p r eme c our t  a s

p r ov ide d  by  l a w.

___________________________________________________________________________________ 

Cal l  t he  A ppe als  B oar d at  (6 02)  7 7 1 -90 36 wi th  a ny qu est ion s
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A copy  o f  t h e  f o r ego ing  w as  m ai l e d  on  10 /31 /20 19  

to :  

( x ) E r :  XXX Acct .  No :  XXX  

( x ) ASSI ST ANT  AT T OR NE Y GE NE R A L  C FP/C LA

( x) CHI E F  OF  T AX

E MPL OY ME NT  AD MI NI ST R AT I ON

By:   _______________________________ 

 For  T he  Appe a l s  Boar d  



Arizona Department of 
Economic Security Appeals Board 

A p p e a l s  Bo a r d  No .  T - 16 22 02 9 -0 01 -B  
_____________________________________________________________________________________ 

X X X S TA T E O F AR IZ O N A  E  S  A  T A X U NIT  
c / o  X X X,  ASS T AT T OR NE Y G EN ERA L 
C FP /C LA 
2 0 05  N  C EN TR AL  A V E    
M A IL  DR OP 19 11  
P H OE N IX ,  A Z  8 500 4   

 P e t i t i o n er  D e p a r tm e n t   
_____________________________________________________________________________________ 

I M PO RT A NT - - -  TH IS  IS  THE  AP PE ALS  BO A RD ’S  DE CIS IO N 
T h e  D e pa r tm en t  o f  E co no mi c  S e c ur i t y  p ro v i d es  l an gua g e  as s i s t a n c e  f r ee  o f  
c h a r ge .   Fo r  a s s i s t a n ce  i n  yo u r  p r e fe r r e d  l an gu ag e ,  p l e a s e  c a l l  ou r  O f f i c e  o f  
A p p e a l s  (6 02 )  77 1 -9 0 36 .  

I M PO RT A NTE - - -  EST A E S  L A  DE CI SIÓ N DE L AP PEA LS  BO AR D 
T h e  D e p a r tm e n t  o f  E c on omi c  S e cu r i t y  sum in i s t r a  ay ud a  d e  l o s  i d i om as  g ra t i s .  
P a r a  r e c i b i r  ay ud a  e n  su  i d io m a  p re f e r i do ,  po r  f av or  c om un ic a r se  c on  l a  o f i c i n a  
d e  ap e l a c io ne s  ( 602 )  7 71 - 90 36 .  

R IG HT TO A PP EA L TO THE  A R IZO N A T A X CO U RT 

U n d er  A r i z on a  R ev i s e d  S t a t u t e s ,  §  41 - 19 93 ,  t h e  l a s t  d a t e  t o  f i l e  an  

A p p l i c a t i o n  fo r  App e a l  i s  ** *  Ap ri l  20 ,  2 02 0  ** * .  

D E C IS IO N  
A F FI R ME D  

T H E PET ITIO NER  p e t i t i on e d  fo r  a  h e a r in g  f rom t h e  D ep a r tm e n t ’ s  
R e co ns id e r ed  De t e r mi n a t i on  i s su e d  o n  Feb ru a r y  4 ,  2 01 9 ,  wh ic h  a f f i rm ed  t h e  
D e t e rmi n a t i on  o f  U n em pl oym e n t  Insu r a n ce  L i ab i l i t y  an d  N o t i c e  o f  A ss es sm e n t  
d a t ed  Au gu s t  10 ,  20 1 8 ,  a nd  h e ld  t h a t  t h e  s e rv i c es  pe r f o rm e d  b y  t h e  In c om e T ax  
P r ep a r e r s  w e r e  co r r e c t l y  d e t e rmi ne d  to  co ns t i t u t e  em pl oy me n t  a nd  a l l  
r e n um e r a t i on  pa id  f o r  s u ch  s e r v i c es  co ns t i t u t ed  w a ge s .  T h e  p e t i t i on  f o r  h ea r in g  
h a v i ng  b e en  t im e l y  f i l ed ,  t h e  A pp e a l s  B o ar d  h as  j u r i s d i c t i on  i n  t h i s  m a t t e r .  
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W i t h  n o t i c e  t o  t h e  p a r t i e s ,  a  h ea r in g  w a s  co nd u c t ed  on  D e c e mb e r  1 8 ,  20 19 .   
A l l  p a r t i e s  w e r e  g iv e n  t h e  o pp or tun i t y  t o  p r es e n t  ev i d en c e  on  th e  fo l l o w in g  
i s s u es :  

( 1 ) W h e th e r  w o rk e rs  u t i l i z ed  by  P e t i t i on er  a s  i n c om e  t ax  p re p a r e r s
w e r e  em pl oy e es  f ro m   J an u ar y  1 ,  2 01 7  t h r ou gh  Ju n e  30 ,  2 01 8
( t he  “ au d i t  p e r i od ”) ;  a nd

( 2 ) W h e th e r  pa ym e n t s  P e t i t i on e r  m a d e  t o  wo r k er s  du r i ng  the  a ud i t
p e r i od  co ns t i t u t e  w a g es ,  r e su l t i n g  i n  a mo un t s  du e  i n  t a x ,
i n t e r es t ,  p en a l t i e s ,  j ob  t r a i n in g  t ax ,  and  s p e c i a l  a s s e s sm en t s .

T h e  Em plo y e r  ap pe a r e d  wi t h  t h r e e  w i t n es se s .  T h e  D ep a r t m en t  ap pe a r e d  
w i t h  co un se l ,  tw o  w i t n es s e s ,  a nd  a n  o bs e r ve r .  S i x t e en  e x h i b i t s  w e r e  adm i t t e d  
i n t o  ev id e n ce  (D 1 -D 1 6 ) .  

T H E APP EA LS BO A RD FIN D S t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  
a n d  n e c es s a r y  t o  ou r  d e c i s io n  a r e :   

1 .  P et i t i on e r  o wn ed  a  t a x  p r e p a ra t i on  b us i n es s  du r i ng  th e  aud i t  p e r i od .  

2 .  W h e n  t ax  s e aso n  ap p ro a c he d ,  t h e  P e t i t i o n e r  n e ed e d  e x t ra  w o rk e rs  t o  
h a nd l e  t h e  i n c r e as ed  wo r k lo a d .  

3 .  P et i t i on e r  ap pr o a ch e d  o n e  w o rk e r  t o  o f f e r  h i m  e mpl oym e n t  (w o rk e r  
F ) .  T h e  wo r k er  w an t ed  to  w o rk  a s  a n  i n d ep en d en t  co n t ra c t o r  an d  s e t  
u p  a  co n t r a c t  wi th  t h e  P e t i t i on e r .  

4 .  O n c e  t h a t  w o rk e r  w a s  i n  p l a c e ,  t h e  Pe t i t i on e r  r e a c he d  ou t  t o  a  fo rm e r  
e m plo y e e  (w o rk e r  W )  an d  o f f e r ed  t h a t  wo r k er  a n  i nd e p en d en t  
c o n t r a c t o r  p os i t i on  a s  w e l l .  

5 .  A  th i r d  w o rk e r  ( RB)  i s  t h e  sp ou s e  o f  t h e  P e t i t i on e r  an d  wo r k ed  s o l e l y  
f o r  t h e  P e t i t i o n e r ’ s  b us i n es s .   

6 .  T h e  w o rk e rs  u s ed  th e  P e t i t i on e r ’ s  eq u i pm en t ,  an d  w e re  l im i t ed  t o  
p e r f o r min g  s e rv i c es  a t  t h e  P e t i t i o n er ’ s  wo r kp l a c e  d u r i ng  w o rk  ho ur s  
d i c t a t e d  by  th e  P e t i t i on e r .  Th e  wo r ke r s  co u l d  n o t  a cc es s  o r  p r o c es s  
t a x  r e t u r ns  o n  th e i r  o wn  eq u ip m en t  o r  s o l e l y  a t  t h e i r  o wn  d i s c r e t i on .  

7 .  T h e  w or k e rs  d i d  n o t  s i gn  t h e  co mpl e t e d  r e t u rns .  A l l  r e tu r ns  w e r e  
s ig n ed  b y  t h e  Pe t i t i on e r ’ s  em pl oy e e  RB .  S im i l a r l y ,  a l l  r e c o rd s  w e r e  
k e p t  b y  t h e  Pe t i t i on e r ,  no t  t h e  t a x  p r ep a r e r s .  

8 .  T h e  w o rk e rs  h a d  mi n im a l  co s t s  i n  p roc e s s in g  th e  r e tu rn s .  
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9 .  W o r k er  W  wa s  w or k in g  a s  a n  i n d epe n d en t  c on t r a c t o r  a t  o n e  o t h e r  
b us in e s s ,  bu t  no t  a s  a  t ax  p r e p ar e r .  W o r k er  F  h e ld  h i ms e l f  ou t  a s  an  
i nd e p en de n t  c on t r ac t o r  a nd  t r ac k ed  co s t s  i nc u r re d  wh i l e  wo r k in g  fo r  
P e t i t i on e r  ( am on g  o th e r s ) .  

1 0 . T h e  wo r k er s  s e l e c t e d  w h i c h  r e tu r ns  t o  p ro c es s  an d  t r a c ked  com pl e t e d
r e tu r ns .  T h e  wo rk er s  w e r e  p a i d  ex c lus i v e ly  o n  th e  b as i s  o f  c om pl e t ed
r e tu r ns .

1 1 . T h e  P e t i t i o n er  an d  th e  Wo rk e r s  h ad  a  w r i t t en  w o rk  ag re e m en t .  T h e
a g r e em e n t  a l l o w ed  e i t h e r  p a r ty  t o  e n d  th e  bu s i ne s s  r e l a t i o ns h i p
w i t ho u t  n o t i c e  a nd  w i t ho u t  p en a l ty .

A r i zo n a  R e v i s e d  S t a t u t es ,  S e c t io n  23 -6 1 5 ,  p ro v i d es  i n  p e r t i n en t  pa r t  a s  fo l l o w s :  

E mp lo ym en t ;  d e f in i t i o n  

A . " Em plo ym e n t "  m e a ns  a n y  se r v i c e  o f  w h a t ev e r  n a t u re  p e r fo rm ed  by  an
e m plo y e e  f o r  t h e  p e r so n  em pl oy i ng  t h e  em pl oy e e ,  i n c l ud in g  se r v i c e  i n
i n t e r s t a t e  co mm e r ce ,  …

A r i zo n a  R e v i s e d  S t a t u t es ,  S e c t io n  23 -6 1 7 ,  p ro v i d es  i n  p e r t i n en t  pa r t  a s  fo l l o w s :  

" Ex e mpt  em pl oy men t "  m e a ns  em plo ym e n t  n o t  co ns id e r ed  in  de t e r mi n in g  wh e th e r  
a n  em plo y i ng  u n i t  c o ns t i t u t es  an  " em pl oy e r"  u nd e r  t h i s  ch a p t e r  a nd  i nc lu d es :  

* *  *

4 . S e r v i c e  p e r fo rme d  b y  an  in d iv id ua l  i n  t h e  em pl oy  o f  t h e  i n d iv id u a l ' s
s on ,  d a ug h t e r ,  o r  s po us e ,  an d  s e rv i ce  p e r fo rm e d  b y  an  i nd i v i du a l  un d e r
t w en ty - on e  y e a r s  o f  a g e  i n  t h e  e mp lo y  o f  t h e  i n d i v id u a l ' s  f a t h e r  o r  m ot he r .

* *  *

2 3 . S e rv i c e s  p e r fo r m ed  b y  an  i nd i v id u a l  f o r  an  e mp loy in g  un i t  i n  t h e
p r e p ar a t i o n  o f  t ax  r e t u rns  an d  r e l a t e d  s ch e du l es  a nd  d o cu m en t s ,  i f  a l l
s e r v i c es  a r e  p e r fo r m ed  fo r  r emu n e ra t io n  so l e ly  b y  w ay  o f  co mmi ss i on s ,
i nd e p en de n t  o f  t h e  c on t r o l  o f  t h e  emp lo y i ng  un i t ,  o th e r  t h a n  t h a t  r eq u i r ed
b y  th e  i n t e r na l  r ev e nu e  s e rv i c e  f o r  c o r r e c t  p r ep a r a t i o n  o f  t h e  r e tu r ns ,
e x c e p t  t h a t  an y  s e rv i c e  p e r f o rm ed  by  a n  in d iv id u a l  f o r  an  e mpl oy in g  u n i t
t o  w h i ch  th e  p r ov i s i on s  o f  s e c t i o n  23 -7 5 0  ap p l y  i s  no t  e xe m pt  e mpl oy m en t .

A r i zo n a  A dmi n i s t r a t i v e  C od e ,  S ec t i on  R6 - 3 - 17 20 ,  p r ov i d es  i n  p e r t i n e n t  pa r t  a s  
f o l l o w s :  
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T a x  P r e p ar e r s  
 

*  *  *  
 
B .  In c om e  T ax  P re p a r e r s .  T h i s  s u bse c t i on  go v er ns  t h e  d e t e rm in a t io n  o f  

w h e t h e r  em pl oym en t  i s  e x em pt  un d e r  A .R .S .  §  23 -6 17 ( 23) .  
 

1 .  “ T ax  r e tu r ns ”  me a n s  r e t u rns  r eq u i re d  t o  b e  f i l ed  u nde r  f ed e r a l  o r  s t a t e  
i n com e  t a x  l a ws .   
 
2 .  “R e l a t ed  s ch edu l es  a nd  do c um en t s ”  m e an s  s c h ed u le s  a nd  d oc um e n t s  
w h ic h  a c com p an y  th e  t ax  r e t u r ns ,  an y  f o rm s  p r e pa r e d  b y  t h e  t ax  p r ep a r e r  in  
l i e u  o f  r e gu l a r  i n com e  t a x  f o r ms ,  a nd  in f o rm at i on  do c um en t s  p r e p ar e d  f r om 
c l i e n t  i n t e rv i e ws .  R e l a t e d  s ch e du le s  an d  d o cum e n t s  do  n o t  i n c lu d e  
a c c o un t in g  r e co r ds  o r  f i n a n c i a l  s t a t e me n t s .  
 
3 .  “P r ep a r a t i on ”  o f  t a x  re tu r ns  m e a ns  o b t a i n i ng  n e ce s s a ry  i n f o r m at i on  f ro m 
t h e  t ax p ay e r ,  d e c i d i ng  w h i ch  t ax  ru l es  a pp ly  a nd  ho w ,  co mp ut i ng  th e  t a x ,  
o r  c omp l e t i ng  t h e  n e c e s s a ry  fo rm s .  To  qu a l i fy  u nd e r  t he  e x em pt i on ,  a  t ax  
p r e p ar e r  n e ed  n o t  ac t u a l l y  f i l l  ou t  o r  r e v i ew  t he  fo rm s .  
 
H o w ev e r ,  p r ep a r a t i o n  do e s  n o t  i n c l ud e  th e  m e re  t y p i ng ,  r ep r od u c in g ,  o r  
r e v i e wi ng  o f  t h e  fo r m s .  
 
4 .  Th e  s e rv i ce s  o f  t h e  t ax  p r e p ar e r  w i l l  n o t  b e  ex e mpt  i f  s u ch  i nd iv id ua l  
d o i ng  t he  wo rk  i s  s ub j ec t  t o  a ny  co n t r o l s ,  wh e t h e r  ex e r c i s ed  o r  no t ,  o t h e r  
t h an  th os e  r eq u i re d  b y  t he  IRS .  T h e  IRS  e x e rc i s es  c on t ro l  o ve r  t ax  
p r e p ar e r s  by  im po s i ng  a  p en a l ty  i f  t h e  t ax  p r ep a r e r :  

 
a .  Do es  n o t  s i gn  t he  r e t u rn  ( m an u a l  s ig n a t u r e ) .  
 
b .  D o es  n o t  f u r n i sh  an  em plo y e r ’ s  ID  nu mb e r  a nd  a  So c i a l  S e c u r i t y  
N u mb e r .  
 
c .  Do es  n o t  s how  t h e  bu s i ne s s  ad d r es s  wh e r e  t h e  r e t u rn  w a s  
c o mpl e t ed .  
 
d .  Do es  no t  k e ep  c o p i es  o r  r e c o r ds  o f  a  r e t u rn  fo r  t h re e  y ea r s  
a v a i l ab l e  fo r  i n sp ec t i on  b y  th e  IRS .  
 
e .  Do es  n o t  p r ov i d e  a  co py  o f  t h e  comp l e t e  r e t u rn  t o  t h e  t a x p ay e r .  
 
f .  N e g l i g en t ly  o r  i n t en t io n a l l y  d i s r ega r d s  t h e  ru l e s  a nd  r e gu l a t i o ns  
f o r  p r ep a r i ng  t ax  re t u r ns .  
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g . Wi l l fu l l y  un de rs t a t es  t a x  l i a b i l i t y  ( p r ep a r e r  m us t  a sk  r e as on a b l e
q u es t io ns  wh e n  t h e  i n f o r m at i on  fu rn i sh e d  by  t h e  t a xp a y er  s e ems  t o  b e
i n com pl e t e  o r  i nc o r r e c t ,  an d  s ome  de du c t io ns  r e qu i re  s pe c i f i c
d o cu m en t a t io n  w h ic h  a  p re p a r e r  m us t  b e  s a t i s f i e d  a c t u a l ly  ex i s t s ) .

h .  E nd or s es  a  r e fu nd  ch e c k  ( ex c e p t i ng  b a nk  t a x  p r e p ar e r s ) .  

i .  D o es  n o t  f i l e  a n  a n nu a l  i n f o rm at i on  r ep o r t ,  Fo r m 57 17 ,  b y  Ju l y  3 1  
o f  e ac h  y e a r .  

A r i zo n a  A dmi n i s t r a t i v e  C od e ,  S ec t i on  R6 - 3 - 17 23 ,  p r ov i d es  i n  p e r t i n e n t  pa r t  a s  
f o l l o w s :  

A . “ Em plo y e e ”  m ea n s  an y  i nd iv i du a l  wh o  pe r f o r ms  s e rv i c es  fo r  a n  em plo y i ng
u n i t ,  a nd  w ho  i s  sub j e c t  t o  t h e  d i r ec t i o n ,  ru l e  o r  co n t ro l  o f  t h e  e mpl oy in g  un i t  a s
t o  b o t h  t he  m et ho d  o f  p e r fo rmi ng  o r  e x e c u t i ng  th e  se r v i c e s  a nd  th e  r es u l t  t o  b e
e f f e c t e d  o r  a c c omp l i s h ed .  W h et h er  a n  i nd iv i du a l  i s  an  em pl oy e e  u nd e r  t h i s
d e f i n i t i o n  sh a l l  b e  d e t e r min e d  by  t h e  p r e po nd e r an c e  o f  t h e  ev id en c e .

1 .  “Co n t r o l ”  a s  u sed  in  A .R .S .  §  2 3 - 61 3 .0 1 ,  i n c lu d es  t h e  r i g h t  t o  c on t ro l  a s  
w e l l  a s  c on t r o l  i n  f a c t .  

2 . “ M et ho d”  i s  de f in e d  a s  t h e  w ay ,  p ro c e du r e  o r  p r o c es s  fo r  d o in g
s om et h i ng ;  t h e  m ea n s  us ed  in  a t t a i n in g  a  r es u l t  a s  d i s t i n g u i s h ed  f ro m t h e
r e s u l t  i t s e l f .

B . “ Emp lo y e e”  as  de f in e d  in  s ub se c t ion  ( A)  d o es  n o t  i n c lu d e :

1 . An  i nd i v i du a l  wh o  p e r fo rm s  s e rv i ce s  fo r  an  em pl oy i ng  un i t  i n  a  c ap a c i ty
a s  a n  i n d ep en d en t  c o n t r a c to r ,  i n d epe n d en t  bu s i n es s  pe r s on ,  i n d ep e nd en t  
a g e n t ,  o r  i n d ep e nd e n t  co ns u l t a n t ,  o r  i n  a  c ap a c i ty  ch a r a c t e r i s t i c  o f  a n  
i nd e p en de n t  p r o f es s i on ,  t r a d e ,  s k i l l  o r  o c cu p a t i on .  T h e  e x i s t en c e  o f  
i nd e p en de n c e  sh a l l  b e  d e t e rmi n ed  b y  th e  p r e po nd e r an c e  o f  t h e  e v i d en c e .  

* *  *

D . In  d e t e rm in in g  w h e t h e r  a n  i n d iv idu a l  w ho  p e r fo rm s  s e r v i c es  i s  an  em pl oy e e
u n de r  t h e  g e n er a l  d e f i n i t i o n  o f  su bs ec t i on  (A ) ,  a l l  m a te r i a l  ev i d en c e  p e r t a i n i ng
t o  t he  r e l a t i o ns h ip  b e t w e en  t h e  i nd iv id ua l  an d  th e  e m plo y i ng  un i t  mu s t  b e
e x a min e d .  C on t r o l  a s  t o  t h e  r e su l t  i s  u su a l ly  p r e se n t  i n  a n y  ty p e  o f  c on t r ac t u a l
r e l a t i on sh ip ,  bu t  i t  i s  t he  ad d i t i o n a l  p r e s en c e  o f  c on t r o l ,  a s  d e t e rmi n ed  by  s u ch
c o n t ro l  f a c to r s  a s  a r e  i de n t i f i e d  i n  pa r a g r ap h  (2 )  o f  t h i s  s ub s ec t i on ,  o v er  t h e
m et ho d  in  wh ic h  th e  s e r v i c es  a r e  pe r f o rm e d ,  t ha t  m ay  c r e a t e  an  em plo ym e n t
r e l a t i on sh ip .
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1 .  T h e  e x i s t en c e  o f  c o n t ro l  so l e ly  o n  th e  b as i s  o f  t h e  ex i s t en c e  o f  t h e  r i gh t  
t o  c on t r o l  m a y  be  e s t a b l i sh ed  by  s uc h  a c t io n  a s :  r e v i e wi ng  w r i t t en  
c o n t r a c t s  b e t w e en  t h e  i nd i v i du a l  a nd  t h e  emp lo y i ng  un i t ;  i n t e r v i e win g  t h e  
i nd iv i du a l  o r  em pl oy in g  un i t ;  o b t a in in g  s t a t em e n t s  o f  t h i r d  p a r t i e s ;  o r  
e x a min in g  r e gu l a to r y  s t a t u t e s  go ve r n i ng  t h e  o rg a n i z a t io n ,  t r ad e  o r  
b us in e s s .  In  a ny  e v e n t ,  t he  s ub s t anc e ,  a nd  n o t  m e r e ly  t he  f o rm o f  t he  
r e l a t i on sh ip  mu s t  be  a n a ly z e d .  
 
2 .  Th e  fo l lo wi ng  a r e  s om e  c om mo n  in d i c i a  o f  c on t r o l  ov e r  t h e  m et ho d  o f  
p e r f o r min g  o r  e xe cu t i ng  th e  s e rv i ce s :  

 
a .  A u t ho r i t y  ov e r  i nd iv id ua l ’ s  a s s i s t a n t s .  H i r i ng ,  s upe r v i s i ng ,  an d  
p a ym e n t  o f  t h e  i nd iv i du a l ’ s  a s s i s t a n t s  by  t h e  e mpl oy in g  u n i t  
g e n e ra l l y  sh o ws  c on t ro l  ov e r  t h e  i nd iv id u a l s  on  th e  j ob .  S om et i m es ,  
o n e  wo r k er  m ay  h i re ,  s up e rv i s e ,  a nd  pa y  o t h e r  wo rk e rs .  H e  m a y  d o  s o  
a s  t h e  r e su l t  o f  a  co n t r a c t  i n  w h i c h  h e  a g r e es  t o  p ro v i d e  m at e r i a l s  an d  
l a bo r  a nd  un d e r  wh i ch  h e  i s  r e s po ns ib l e  o n l y  fo r  t h e  a t t a i nm e n t  o f  a  
r e s u l t ;  i n  w h i c h  c as e  he  m a y  b e  i n d epe n d en t .  On  t he  o the r  h an d ,  i f  h e  
d o es  s o  a t  t h e  d i r e c t i o n  o f  t h e  e mp lo y in g  u n i t ,  h e  m ay  b e  a c t i ng  as  an  
e m plo y e e  in  t h e  ca p a c i ty  o f  a  f o r ema n  fo r  o r  r ep r es e n t a t i v e  o f  t h e  
e m plo y e r .  
 
b .  C omp l i an c e  wi th  i n s t r u c t i on s .  C on t r o l  i s  p r es en t  wh e n  th e  
i nd iv i du a l  i s  r eq u i re d  to  c omp ly  wi t h  i n s t r u c t i on s  ab ou t  w h e n ,  wh e r e  
a n d  ho w  h e  i s  t o  wo r k .  So m e em pl oy ee s  m a y  wo r k  wi t hou t  r e c e i v in g  
i n s t r u c t i on s  b e c au se  t h ey  a r e  h ig h l y  p r o f i c i en t  i n  t he i r  l i n e  o f  w o rk  
a n d  c a n  be  t ru s t e d  t o  wo r k  t o  t h e  b es t  o f  t h e i r  a b i l i t i e s ;  h o w ev e r ,  t he  
c o n t ro l  f a c t o r  i s  p r e s e n t  i f  t h e  emp loy e r  h a s  t h e  r i gh t  t o  i n s t ru c t  o r  
d i re c t .  T h e  in s t ru c t i on s  m ay  b e  o r a l  o r  m ay  b e  i n  t h e  fo rm  o f  m a nu a l s  
o r  w r i t t en  p r o c ed ur e s  wh ic h  s ho w  ho w  t h e  d e s i r ed  r es u l t  i s  t o  be  
a c c om pl i sh e d .  
 
c .  O ra l  o r  w r i t t en  r e p o r t s .  I f  r e gu la r  o r a l  o r  w r i t t e n  r e po r t s  b e a r i ng  
u p on  t h e  m et h od  i n  wh i ch  t h e  s e r v i c e s  a r e  p e r fo rm e d  m us t  b e  
s ub mi t t e d  t o  t h e  e m plo y i ng  u n i t ,  i t  i n d i c a t e s  co n t r o l  i n  t h a t  t h e  
w o r ke r  i s  r e qu i r ed  t o  a c co un t  fo r  h i s  a c t i o ns .  P e r i od i c  p r og r es s  
r e p o r t s  r e l a t i n g  to  t h e  ac c om pl i shm e n t  o f  a  sp e c i f i c  r e su l t  m ay  no t  b e  
i nd i c a t iv e  o f  c on t ro l  i f ,  fo r  ex am pl e ,  t h e  r e po r t s  a r e  u s ed  to  es t a b l i sh  
e n t i t l e m en t  t o  p a r t i a l  p ay m en t  b as e d  u p on  pe r c e n t ag e  o f  co mp le t io n .  
C om pl e t i on  o f  f o rm s  c us t om a r i l y  us e d  in  t h e  p a r t i cu l a r  t yp e  o f  
b us in e s s  a c t i v i t y ,  r e g a rd l e s s  o f  t h e  r e l a t i o ns h ip  b e tw e e n  th e  
i nd iv i du a l  an d  t h e  e m plo y i ng  u n i t ,  m ay  n o t  c on s t i t u t e  w r i t t en  r e po r t s  
f o r  p u r po s es  o f  t h i s  f a c to r ;  e . g . ,  r e c e ip t s  t o  cu s t om e rs ,  i n v o i c es ,  e t c .  
 
d .  P l a c e  o f  w o rk .  D o in g  th e  w o rk  on  t h e  e mpl oy in g  un i t ’ s  p r em is es  i s  
n o t  c on t ro l  i n  i t s e l f ;  h ow e v er ,  i t  doe s  im p ly  t ha t  t h e  e m plo y e r  h a s  
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c o n t ro l ,  e sp e c i a l l y  w h e n  th e  wo r k  i s  o f  s u ch  a  n a tu r e  t ha t  i t  co u ld  b e  
d o ne  e l s ew h e r e .  A  p e r s on  wo r k ing  in  t h e  e mp lo yer ’ s  p l ac e  o f  
b us in e s s  i s  p hy s i c a l ly  w i th in  t he  e mpl oy e r ’ s  d i r e c t i on  and  
s up e r v i s io n .  Th e  f ac t  t h a t  w o rk  i s  do ne  o f f  t h e  p r emi se s  d o es  i n d i c a t e  
s om e f r e ed om f ro m c on t r o l ;  ho w e ve r ,  i t  d o es  no t  b y  i t s e l f  m e a n  t ha t  
t h e  wo r ke r  i s  n o t  an  emp lo y e e .  In  s om e o c cu p a t i on s ,  t he  s e r v i c es  a r e  
n e c e s s a r i l y  p e r fo rm e d  aw a y  f r om  t h e  p r em is es  o f  t h e  em pl oy i ng  un i t .  
T h i s  i s  t r u e ,  f o r  exa m pl e ,  o f  em pl oy ee s  i n  t h e  c on s t r uc t io n  t r a d es ,  o r  
e m plo y e es  w ho  m us t  wo rk  ov e r  a  f i x ed  r ou t e ,  w i t h i n  a  f i x e d  t e r r i t o ry ,  
o r  a t  a ny  o u t l y i ng  w o r k  s t a t i on .   

e .  P e r s on a l  p e r f o rm a n ce .  I f  t h e  s e rv i c e s  m us t  b e  r e nd e re d  p e r so n a l l y  
i t  i nd i ca t es  t h a t  t h e  em plo y i ng  u n i t  i s  i n t e re s t e d  i n  t h e  m et ho d  a s  
w e l l  a s  t h e  r es u l t .  T h e  em pl oy i ng  u n i t  i s  i n t e r es t e d  no t  o n l y  i n  
g e t t i ng  a  d es i re d  r e s u l t ,  bu t ,  a l so ,  i n  w ho  d o es  t h e  j o b .  P e r s on a l  
p e r f o r ma n c e  m ig h t  no t  b e  i nd i c a t i v e  o f  co n t ro l  i f  t h e  w o r k  i s  v e ry  
h ig h l y  sp e c i a l i z ed  a n d  th e  wo r k er  i s  h i r e d  on  th e  b a s i s  o f  h i s  
p r o f es s io n a l  r ep u ta t i on ,  a s  i n  t h e  ca s e  o f  a  co ns u l t an t  k no w n  i n  
a c a d em i c  an d  p ro f es s i on a l  c i r c l es  t o  be  a n  a u th o r i t y  i n  t he  f i e ld .  
L a c k  o f  c on t r o l  m ay  be  i nd i c a t e d  w h en  an  i nd i v i du a l  h a s  t h e  r i g h t  to  
h i re  a  su bs t i t u t e  wi t ho u t  t h e  emp lo y i ng  un i t ’ s  kn o wl ed g e  o r  c on s en t .  

f .  E s t ab l i s hm e n t  o f  w or k  s eq ue n c e .  I f  a  p e r so n  mus t  p e r fo r m s e r v i c es  
i n  t h e  o rd e r  o f  s e q u en c e  s e t  f o r  h i m  by  th e  e mp lo y i ng  u n i t ,  i t  
i nd i c a t es  t h e  w or ke r  i s  su b j e c t  t o  c on t ro l  a s  h e  i s  no t  f r e e  t o  fo l l ow 
h i s  ow n  p a t t e r n  o f  w o r k ,  b u t  m us t  f o l l o w  t h e  e s t a b l i sh ed  r o u t i n es  an d  
s c h ed u l es  o f  t h e  em pl oy i ng  u n i t .  O f t e n ,  b e c aus e  o f  t h e  n a t u r e  o f  an  
o c c up a t io n ,  t he  emp lo y i ng  u n i t  d o es  no t  s e t  t h e  o rd e r  o f  t h e  s e r v i c es ,  
o r  s e t s  t h em  i n f re qu e n t l y .  I t  i s  su f f i c i e n t  t o  sh o w  c on t ro l ,  ho w e ve r ,  i f  
t h e  em pl oy i ng  u n i t  r e t a i ns  t h e  r i g h t  t o  d o  so .  

g .  R ig h t  t o  d i s ch a rg e .  Th e  r i gh t  t o  d i s c h a rg e ,  a s  d i s t i n gu i s h ed  f ro m 
t h e  r i g h t  t o  t e rmi na t e  a  co n t r a c t ,  i s  a  v e r y  im po r t a n t  f a c to r  i n d i c a t i ng  
t h a t  t h e  pe r so n  po ss e s s i ng  t h e  r i g h t  ha s  co n t r o l .  Th e  emp lo y i ng  u n i t  
e x e r c i s es  co n t ro l  t h r ou gh  th e  ev e r  p re s e n t  t h re a t  o f  d i sm is s a l ,  wh ic h  
c a u s es  t h e  w or k e r  t o  ob e y  an y  i n s t r uc t i on s  wh i ch  m ay  b e  g i v en .  Th e  
r i gh t  o f  co n t ro l  i s  v e ry  s t ro ng ly  i nd i c a t ed  i f  t h e  wor k e r  m a y  b e  
t e rm in a t e d  wi th  l i t t l e  o r  no  no t i ce ,  w i t ho u t  c au se ,  o r  f o r  f a i l u r e  t o  
u s e  sp e c i f i e d  m et ho ds ,  an d  i f  t h e  w or k e r  d o es  n o t  m ak e  h i s  s e rv i c e s  
a v a i l ab l e  t o  t h e  p ub l i c  o n  a  c on t in u i ng  ba s i s .  A n  in d ep en d en t  wo r k er ,  
o n  t h e  o t h e r  h a nd ,  g e n e ra l l y  c an no t  b e  t e r min a t e d  a s  l o ng  as  h e  
p r od u c es  an  e nd  r es u l t  w h i ch  m e as u r es  up  to  h i s  c on t r a c t  
s p e c i f i c a t i on s .  Ma ny  c on t r a c t s  p ro v i de  f o r  t e rmi n a t i on  u po n  n o t i c e  o r  
f o r  sp e c i f i e d  a c t s  o f  n on pe r f o r m an ce  o r  d e f au l t ,  a nd  m a y  n o t  b e  
i nd i c a t iv e  o f  t h e  e x i s t e n c e  o f  t h e  r i gh t  t o  c on t r o l .  So m et i me s ,  an  
e m plo y i ng  un i t ’ s  r i g h t  t o  d i s ch a rg e  i s  r e s t r i c t ed  b e c au s e  o f  a  co n t r ac t  
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w i t h  a  l ab or  un io n  o r  wi t h  o th e r  en t i t i e s .  Su c h  a  r es t r i c t i o n  d o es  no t  
d e t r a c t  f rom  t h e  e x i s t en c e  o f  a n  e mpl oy m en t  r e l a t i on sh ip .  
 
h .  S e t  h ou rs  o f  wor k .  Th e  es t ab l i s hme n t  o f  s e t  ho ur s  o f  wo r k  b y  t h e  
e m plo y i ng  u n i t  i s  a  f a c t o r  i n d i c a t i v e  o f  co n t ro l .  T h i s  co n d i t i on  ba r s  
t h e  w o rk e r  f r om  b e i ng  ma s t e r  o f  h i s  ow n  t im e ,  w h i ch  i s  a  r i g h t  o f  t he  
i nd e p en de n t  w o rk er .  Wh e r e  f i x ed  h our s  a r e  n o t  p r ac t i c a l  b e c au s e  o f  
t h e  n a t u r e  o f  t h e  oc c u p a t i on ,  a  r eq u i re m e n t  t h a t  t h e  wo rk e r  wo rk  a t  
c e r t a i n  t im es  i s  an  e l em e n t  o f  c on t r o l .  
 
i .  T r a in in g .  T r a i n in g  o f  a n  i nd iv id ua l  b y  a n  ex p e r i enc e d  emp lo y e e  
w o r k in g  wi t h  h i m ,  b y  r eq u i r ed  a t t e nd a n c e  a t  m e e t i ng s ,  a n d  b y  o th e r  
m et ho ds ,  i s  a  f a c to r  o f  co n t ro l  b e c au s e  i t  i s  a n  i n d i c a t io n  th a t  t h e  
e m plo y e r  w an t s  t he  s e r v i c es  p e r fo rm e d  i n  a  p a r t i c u l a r  m e th od  o r  
m a nn e r .  Th i s  i s  e s pe c i a l l y  t r u e  i f  t h e  t r a in in g  i s  g i v en  p e r i od i c a l ly  o r  
a t  f r eq u en t  i n t e rv a l s .  A n  i nd e p en de n t  wo r k er  o r d in a r i l y  u s es  h i s  o w n  
m et ho ds  an d  r e c e i ve s  n o  t r a in i ng  f rom th e  p u rc h as e r  o f  h i s  s e r v i c es .  
 
j .  A mo un t  o f  t im e .  I f  t h e  wo r k er  mu s t  de vo t e  h i s  f u l l  t i m e  to  t h e  
a c t i v i t y  o f  t h e  emp lo y i ng  u n i t ,  t h e  em pl oy i ng  u n i t  h a s  c o n t ro l  ov e r  
t h e  am ou n t  o f  t im e  th e  w o rk e r  sp e nd s  wo r k i ng  a nd ,  im p l i ed ly ,  
r e s t r i c t s  h im  f r om  d o i ng  o th e r  g a i n fu l  w o rk .  A n  in d ep end e n t  wo rk e r ,  
o n  t h e  o t h e r  h a nd ,  i s  f r e e  t o  w or k  wh e n  a nd  f o r  wh om h e  ch o os es .  
Fu l l  t i m e  do e s  no t  n e c es s a r i l y  me a n  a n  8 - ho u r  d ay  o r  a  5 -  o r  6 - day  
w e e k .  I t s  m e an in g  m a y  va r y  wi t h  t h e  i n t en t  o f  t h e  p a r t i e s ,  t h e  n a t u r e  
o f  t he  o c c up a t io n  a nd  cu s to ms  in  t h e  l o c a l i t y .  Th e se  c on d i t i o ns  
s ho u l d  b e  c on s i d e re d  i n  d e f i n in g  “ f u l l  t im e ” .  Fu l l - t i m e  s e r v i c es  m a y  
b e  r eq u i r ed  e ve n  t ho ug h  n o t  s pe c i f i e d  i n  w r i t i ng  o r  o r a l l y .  Fo r  
e x a mpl e ,  a  p e r s on  m a y  b e  r eq u i r ed  to  p r od u c e  a  mi n im um vo lum e o f  
b us in e s s  wh ic h  com p el s  h i m  to  d ev o te  a l l  o f  h i s  wo r k ing  t im e  to  t h a t  
b us in e s s ,  o r  h e  m ay  n o t  b e  p e rm i t t e d  t o  wo r k  fo r  a ny on e  e l s e ,  a nd  to  
e a r n  a  l i v i ng  h e  n ec e s s a r i l y  m us t  wo rk  fu l l  t im e .  
 
k .  T oo l s  a nd  m a te r i a l s .  Th e  f u rn i sh ing  o f  t oo l s ,  m a t e r i a l s ,  e t c .  b y  t h e  
e m plo y i ng  u n i t  i s  i nd i c a t iv e  o f  c on t ro l  ov e r  t h e  wo r ker .  W h en  th e  
w o r ke r  f u rn i sh e s  t h e  t o o l s ,  m a t e r i a l s ,  e t c . ,  i t  i n d i c a t es  a  l a ck  o f  
c o n t ro l ,  b u t  l a ck  o f  c on t r o l  i s  n o t  i n d i c a t ed  i f  t h e  i n d i v i du a l  p r ov id e s  
t oo l s  o r  su pp l i es  cu s t om a r i l y  f u r n i sh ed  by  w o rk e rs  i n  t h e  t r a d e .  
 
l .  E xp e ns e  r e im bur s em e n t .  P aym e n t  b y  t h e  e mp lo y in g  u n i t  o f  t h e  
w o r ke r ’ s  ap pr ov e d  bu s in e s s  a nd /o r  t r av e l in g  e xp en s es  i s  a  f a c t o r  
i nd i c a t in g  co n t ro l  o v e r  t h e  wo r k er .  Co n ve r s e ly ,  a  l a ck  o f  c on t r o l  i s  
i nd i c a t ed  wh en  t h e  w o rk e r  i s  p a id  on  a  j o b  b a s i s  an d  h as  t o  t a k e  ca r e  
o f  a l l  i n c i d en t a l  ex p en s es .  C ons id e r a t i o n  m us t  b e  g iv e n  to  t h e  f a c t  
s om e  in d ep e nd e n t  p r o f es s io n a l s  an d  c o ns u l t a n t s  r eq u i r e  p ay m en t  o f  
a l l  ex p en s es  i n  ad d i t i o n  to  t h e i r  f e es .  
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E . Amo ng  t h e  f a c t o r s  t o  b e  co ns i d e r e d  i n  a dd i t i on  t o  t h e  f a c to r s  o f  c on t r o l ,  s u ch
a s  t h os e  i d e n t i f i ed  i n  s ub s e c t i on  (D ) ,  w he n  d e t e rmin in g  i f  a n  i nd iv id u a l
p e r f o r min g  s e rv i c es  m a y  b e  i nd e p en de n t  wh e n  p a ra g r ap h  ( 1 )  o f  s ub s e c t i on  (B )  i s
a p p l i c a b l e ,  a r e :

1 .  A va i l ab i l i t y  t o  p u b l i c .  T h e  f a c t  t h a t  an  i n d i v i du a l  m a k es  h i s  s e rv i ce s  
a v a i l ab l e  t o  t h e  g en e r a l  p ub l i c  on  a  co n t in u in g  b as i s  i s  u su a l ly  i nd i c a t iv e  
o f  i nd e pe nd e n t  s t a tu s .  An  i nd i v i du a l  m a y  o f f e r  h i s  s e r v i c e s  t o  t h e  pu b l i c  i n  
a  n um b er  o f  w a ys .  Fo r  e x amp l e ,  he  ma y  h av e  h i s  ow n  o f f i c e  an d  as s i s t a n t s ,  
h e  m ay  d i s p l ay  a  s ig n  in  f ro n t  o f  h i s  hom e  o r  o f f i c e ,  h e  m ay  ho l d  a  
b us in e s s  l i c en s e ,  he  m ay  b e  l i s t ed  i n  a  bu s in e s s  d i r e c to r y  o r  m a in t a in  a  
b us in e s s  l i s t i ng  in  a  t e l e ph on e  d i re c to r y ,  h e  m a y  ad ve r t i s e  i n  a  n ew sp a p er ,  
t r ad e  j ou r n a l ,  ma ga z i ne ,  o r  h e  m a y  s im pl y  m ak e  h ims e l f  a v a i l ab l e  t h ro ug h  
w o r d  o f  m ou t h ,  whe r e  i t  i s  c us t om a ry  i n  t h e  t r a d e  o r  bu s in e s s .  

2 . C om p ens a t io n  on  jo b  ba s i s .  An  e mp lo y e e  i s  u s u a l l y ,  b u t  no t  a l w ay s ,  p a id
b y  th e  ho ur ,  w e ek  o r  mo n t h ;  wh e r e as ,  p aym e n t  on  a  j ob  b a s i s  i s  cu s to ma r y
w h e r e  t h e  wo r ke r  i s  i nd e p en d en t .  P a ym en t  by  t h e  j o b  m ay  i n c l ud e  a
p r e d e t e rmi n ed  l ump  su m  w hi ch  i s  c o mp ut ed  by  th e  n um b er  o f  h ou rs
r e q u i r ed  t o  do  th e  j ob  a t  a  f i x ed  r a t e  p e r  ho u r .  Pa ym e n t  o n  a  j o b  b a s i s  m ay
i nv o l ve  pe r io d i c  pa r t i a l  pa ym e n t s  b as e d  up on  a  p e r ce n t  o f  t he  t o t a l  j ob
p r i c e  o r  t h e  am ou n t  o f  t h e  t o t a l  j ob  co mpl e t e d .  Th e  gu a r an t e e  o f  a
m in i mum  sa l a r y  o r  t h e  g r a n t i ng  o f  a  d r a win g  a c c ou n t  a t  s t a t ed  i n t e rv a l s ,
w i t h  n o  r e qu i r em en t  f o r  r e p aym e n t  o f  t h e  ex c e s s  o v e r  e a r n i ng s ,  t e nd s  t o
i nd i c a t e  t h a t  e x i s t en c e  o f  a n  e mpl oy e r - e mp lo y e e  r e l a t i o ns h i p .

3 . R e a l i za t i on  o f  p r o f i t  o r  l o s s .  An  i nd iv i du a l  wh o  i s  i n  a  po s i t i o n  t o
r e a l i z e  a  p ro f i t  o r  s u f f e r  a  l o s s  a s  a  r e su l t  o f  h i s  s e rv i c es  i s  g en e r a l l y
i nd e p en de n t ,  w h i l e  t h e  i n d i v i du a l  wh o  i s  an  emp lo ye e  i s  n o t  i n  s u ch  a
p os i t i on .  O pp o r t un i ty  fo r  p r o f i t  o r  l o s s  m ay  b e  es t a b l i sh e d  b y  o n e  o r  m ore
o f  a  v a r i e ty  o f  c i r cu ms ta n c es ;  e . g . :

a . Th e  in d i v id u a l  h a s  c on t in u i ng  an d  r e c u r r in g  s ig n i f i ca n t  l i ab i l i t i e s
o r  o b l i g a t i on s  i n  c on n ec t i on  wi th  t h e  p e r f o rm an c e  o f  t h e  wo rk
i nv o l ve d ,  a nd  su c ce s s  o r  f a i l u r e  d ep en ds ,  t o  a n  ap p r ec i a b l e  d eg r e e ,
o n  th e  r e l a t i on sh i p  o f  r ec e ip t s  t o  e xp en d i tu r es .

b . T h e  in d iv id u a l  a g r e es  t o  p e r fo rm  s p e c i f i c  j o bs  fo r  p r i c es  ag r e ed
u p on  i n  ad v an c e ,  an d  p ays  ex pe ns e s  i n c u r re d  i n  co nn e c t i on  wi th  t h e
w o r k ,  su c h  a s  w ag es ,  r e n t s  o r  o t h e r  s ig n i f i c a n t  op e r a t i n g  e xp e ns e s .

4 .  Ob l ig a t io n .  An  e m plo y e e  u su a l ly  h a s  t h e  r i gh t  t o  en d  h i s  r e l a t i on sh ip  
w i t h  h i s  emp lo y er  a t  an y  t im e  h e  w i s h es  w i th ou t  i nc u r r i ng  l i a b i l i t y ,  
a l t ho ug h  h e  m a y  be  r e qu i r e d  to  p r ov id e  no t i c e  o f  h i s  t e rm in a t io n  f o r  som e  
p e r i od  in  ad v an c e  o f  t h e  t e r min a t io n .  An  in de p en d en t  w o rk e r  u s u a l l y  
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a g r e es  t o  c om pl e t e  a  s p e c i f i c  j o b .  He  i s  r e sp on s i b l e  fo r  i t s  s a t i s fa c to ry  
c o mpl e t io n  an d  wo u l d  b e  l e ga l l y  ob l ig a t e d  to  m a k e  go o d  f o r  f a i l u r e  t o  
c o mpl e t e  t h e  j o b ,  i f  l e g a l  r e l i e f  w e re  s ou gh t .  

5 .  S i gn i f i ca n t  i nv es tm en t .  A  s i gn i f i c an t  i n v es tm en t  by  a  p e r so n  in  f a c i l i t i e s  
u s ed  by  h im  i n  p e r f o r min g  s e rv i ce s  fo r  a no t h e r  t en ds  t o  s ho w  an  
i nd e p en de n t  s t a tus .  On  th e  o t h e r  han d ,  t h e  fu r n i s h i ng  o f  a l l  ne c e s s a ry  
f a c i l i t i e s  b y  th e  e m plo y i ng  u n i t  t en ds  t o  i n d i c a t e  t h e  ab s en c e  o f  an  
i nd e p en de n t  s t a t us  o n  t h e  p a r t  o f  t h e  w o r ke r .  Fa c i l i t i e s  i n c lu d e  e qu ipm e n t  
o r  p r em is es  ne c e s sa r y  fo r  t h e  wo rk ,  b u t  n o t  t oo l s ,  i n s t r u me n t s ,  c l o th in g ,  
e t c . ,  t h a t  a re  p r ov id e d  by  e mp lo yee s  as  a  co mmo n  p r a c t i c e  i n  t h e i r  
p a r t i cu l a r  t r ad e .  

I f  t h e  w or k e r  m ak es  a  s i gn i f i c a n t  i nv es tm en t  i n  f a c i l i t i e s ,  su c h  as  a  ve h i c l e  
n o t  r e aso n ab ly  s u i t e d  t o  p e r s on a l  u s e ,  t h i s  i s  i n d i c a t i v e  o f  an  i nd e p en d en t  
r e l a t i on sh ip .  A  s i gn i f i ca n t  ex pe nd i t u re  o f  t i me  o r  mo n ey  f o r  a n  
i nd iv i du a l ’ s  e du c a t io n  i s  no t  n e c es s a r i l y  i n d i c a t iv e  o f  an  i n d ep e nd en t  
r e l a t i on sh ip .  

6 .  S im ul t a n eo us  con t ra c t s .  I f  a n  i n d i v i du a l  wo r ks  fo r  a  n um b er  o f  p e r so ns  
o r  f i rm s  a t  t h e  s am e  t im e ,  i t  i nd i c a t e s  a n  i n d ep e nd e n t  s t a tu s  b e c au s e ,  i n  
s u ch  c as es ,  t h e  w or k e r  i s  u su a l ly  f r e e  f r om c on t r o l  b y  an y  o f  t h e  f i r ms .  I t  
i s  po ss i b l e ,  h o w eve r ,  t h a t  a  p e r so n  m a y  wo r k  fo r  a  n um b er  o f  p e op l e  o r  
f i rm s  a nd  s t i l l  b e  an  em pl oy e e  o f  o n e  o r  a l l  o f  t h em .  T h e  d e c i s i ons  r e a ch e d  
o n  o th e r  p e r t i n en t  f a c to r s  sh ou l d  be  c o ns i d e r e d  w h en  e v a lu a t in g  th i s  
f a c to r .  

F . W h eth e r  t h e  p r ep o nd e r an c e  o f  t h e  e v id e nc e  i s  b e i ng  w e ig h ed  t o  d e t e rm in e  i f
t h e  i nd iv i du a l  p e r fo r min g  se r v i c es  f o r  an  emp lo y in g  un i t  i s  an  e mpl oy e e  u n de r
t h e  g e n er a l  d e f i n i t i o n  o f  e mpl oy e e  c o n t a i n ed  in  su bse c t i on  ( A ) ,  o r  m ay  b e
i nd e p en de n t  w he n  pa r a g r a ph  ( 1 )  o f  s ub s e c t i on  (B )  i s  ap p l i c a b l e ,  t h e  f a c t o r s
c o ns id e r ed  s h a l l  be  w e i gh e d  in  a c co r d a n ce  wi t h  t h e i r  a p p ro p r i a t e  v a l u e  t o  a
c o r r e c t  de t e r mi na t io n  o f  t h e  r e l a t i o nsh ip  un d e r  t h e  f a c t s  o f  t h e  pa r t i cu l a r  c a s e .
T h e  w e ig h t  t o  be  g iv e n  t o  a  f a c t o r  i s  n o t  a l w ay s  co ns t an t .  T h e  d e g re e  o f
i mp or t an c e  m a y  va r y ,  d e p en d i ng  upo n  th e  o cc up a t io n  o r  wo rk  s i t u a t io n  b e in g
c o ns id e r ed  an d  why  t h e  f a c t o r  i s  p r e se n t  i n  t h e  p a r t i c u l a r  s i t u a t i on .

S om e f a c t o r s  m a y  n o t  ap p ly  t o  p a r t i cu l a r  o c c up a t io ns  o r  s i t u a t i on ,  wh i l e  t h e r e  
m a y  b e  o th e r  f a c t o r s  n o t  s p ec i f i c a l l y  i d e n t i f i e d  h e r e in  t ha t  s ho u ld  b e  co ns i de r e d .  

G . An  i nd iv id ua l  i s  a n  em pl oy e e  i f  h e  p e r f o r ms  s e r v i c es  w h ic h  a r e  su b j e c t  t o  t h e
Fe d e r a l  U ne mp lo ym e n t  Ta x  A c t  o r  p e r f o r ms  s e r v i c es  w h i c h  a re  r e qu i re d  by
f e d e r a l  l aw  t o  b e  co v e r ed  b y  s t a t e  l aw.
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R E ASO NI NG  A N D C ON CL USI ON S O F LA W : 

W o r k er s  W a nd  F  h a d  w r i t t en  a g r eem e n t s  an d  co u l d  co m e an d  go  as  t h ey  
l i k ed ,  wi t h in  l imi t a t i o ns ,  a nd  w e r e  p a id  s o l e l y  u po n  t h e  c om pl e t i on  o f  t ax
r e tu r ns .  A l t ho ug h  th e r e  w as  a  co n t r ac t ,  t h e  co n t r a c t  a l l ow e d  e i t h e r  p a r ty  t o  e nd
t h e  bu s in e s s  r e l a t i on sh ip  w i t ho u t  no t i ce  o r  p en a l ty .

In  t h e  p ro c es s i ng  o f  t a x  r e t u rn s ,  t he  w o rk e rs  w er e  r eq u i r ed  to  u s e  t h e  
P e t i t i on e r ’ s  com put e r s  an d  s o f tw a r e  e x c lus iv e l y .  Th e  w o r ke r s  c ou ld  n o t  w o rk  
r e mo t e ly ,  an d  t h ey  co u l d  n o t  pu t  a  co p y  o f  t h e  s o f tw a re  o n  t h e i r  o w n  b us i n es s  
c o mp ut e r s  o r  l ap t op s .  Th ey  co u l d  on ly  us e  t h e  P e t i t i o n er ’ s  so f tw a r e ;  t h e  wo r k e rs  
w e r e  p r e c lu d ed  f rom pu r c h as i ng  p ro f es s i on a l  t ax  p re p a r a t i o n  s o f tw a r e  e l s ew h e r e  
a n d  r un n i ng  i t  o n  t h e i r  p e r so n a l  [ bu s in e s s ]  c om pu te r s .  

S i n c e  wo r ke r s  W an d  F  we r e  r e s t r i c t ed  t o  ex c lu s iv e l y  us i ng  th e  P e t i t i o n e r ’ s  
t oo l s ,  t h e y  w er e  a l s o  r es t r i c t ed  t o  t h e  P e t i t i on e r ’ s  w or kp l a c e .  T h e  w o rk e rs  c o u l d  
c o m e a nd  go  s o  l o ng  a s  t h e  o f f i c e  wa s  o p en .  T he  wo r k er s  c o u ld  no t  w or k  a t  n ig ht  
o r  o th e r  ho u rs  w h en  t h e  P e t i t i on e r ’ s  bu s i n es s  w as  c lo se d .   

T h e  P e t i t i on e r  sup e r v i s e d  t h e  wo r ke r s .  Th e  P e t i t i on er ’ s  e mpl oy e e  RB 
o v e rs a w a l l  r e tu rns  p r o c es se d  b y  the  w o rk e rs  an d  che c k e d  th em  fo r  e r r o r s .  
Fu r th e rm o re ,  t h e  r e t u r ns  w e r e  s i gn e d  so l e ly  b y  RB ,  a nd  P e t i t i on e r ’ s  bu s in e ss  
r e t a i n ed  a l l  o f  t h e  r e c o rd s ;  W a nd  F  d i d  no t  k e ep  an y  r e co r ds  o f  t h e  r e tu r ns  t h ey  
p r o c es s e d .  

T h e  o n l y  i nd i c i a  o f  i nd ep e nd e n t  co n t r a c to r  s t a t us  fo r  W  a n d  F  a re  t h e i r  
a b i l i t y  t o  c om e a nd  go  f rom  t h e  w ork p l a c e  ( du r in g  bu s i n es s  ho u rs )  a s  t h ey  s aw 
f i t ,  an d  t h a t  t h ey  we r e  p a i d  a  com mis s i on  p e r  r e tu rn  c omp l e t ed .  T h es e  i n d i c i a  a r e  
n o t  un iq ue  to  i nd ep e nd e n t  co n t r a c t o r s .  T h e  wo rk e rs  a r e  m o re  a k i n  t o  e mplo y e es  
p a id  f o r  p i e c e  wo r k  a nd  wo rk in g  f l e x  ho u rs .  

R e ga r d i ng  th e i r  s t a t us  a s  ex e mpt  t ax  r e t u rn  p ro c es so r s ,  t h e  w or k e rs  w e r e  
d e n i e d  c on t r o l  and  g av e  u p  c on t r o l  t o  t h e  Pe t i t i o n er :  t h e  w or k e rs  w e re  n o t  
p e rm i t t e d  t o  s ig n  c o mpl e t ed  r e t u r ns  a s  t h e  p r ep a r e r  n o r  w er e  t h e y  p e rm i t t e d  t o  
r e t a i n  c op i e s  o f  t h e  r e t u rn s .   

W e  no t e  t h a t  t h e  a l t h ou gh  th e  D ep a r t m en t  d id  no t  i d en t i fy  RB as  an  
e m plo y e e  i n  t h e  De t e rmi n a t i on  o f  L ia b i l i t y  o r  R e co ns id e r e d  D e t e rmi na t i on ,  i t  
r a i s e d  th e  i s s u e  i n  i t s  S ep t emb e r  3 0 ,  20 1 9 ,  s t i p u l a t i o n  o f  f a c t s .  We  c on c l ud e  t h a t  
RB  i s  an  e xe mp t  e m plo y e e  u nd e r  A RS  2 3 -6 17 (4 )  a s  t h e  s po us e  o f  t h e  
o w n er /o p er a to r .  

T H E  AP PE AL S BO A RD  AF FI R MS  t h e  D ep a r t m en t ’ s  Fe b r u a ry  4 ,  20 19 ,  
R e co ns id e r ed  D e t e r mi n a t i on  a nd  f i nd s  t h a t  t h e  t wo  w o r ke r s  (w o rk e r  F  a nd  
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w o r ke r  W )  w e r e  em pl oy e es  f ro m J anu a r y  1 ,  20 17 ,  t h r ou g h  Ju n e  3 0 ,  2 0 18 ,  a nd  
p a ym e n t s  m ad e  t o  t h e s e  wo r k er s  c on s t i t u t e  w a g es .  

D A T ED :    3 /2 0 / 20 20   

A PP EA LS BO AR D 

W IL L IA M  G .  D ADE ,  Ch a i r ma n  

J A NE T  L .  FEL T Z,  M e mb e r  

N A NC Y  M IL L ER,  M e mb e r  

_____________________________________________________________________________________ 

E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .

_____________________________________________________________________________________ 
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R IG HT OF  AP PEA L TO THE  A R IZO N A T A X CO U RT 

T hi s  d e c i s i on  by  th e  A pp e a l s  Bo a r d  i s  t h e  f i n a l  ad min i s t r a t i v e  d e c i s i on  o f  
t h e  De p a r tm e n t  o f  E co nom i c  S e cu r i t y .   H ow e v er ,  a ny  p a r ty  m ay  a pp e a l  t h e  
d e c i s i on  to  t h e  A r i z o n a  T a x  C ou r t ,  wh i ch  i s  t h e  T a x  D ep a r t m en t  o f  t h e  Sup e r i o r  
C ou r t  i n  M a r i c op a  C ou n t y .   S e e ,  A r izo n a  R e v i se d  S t a tu t e s ,  §§  12 - 90 1  t o  12 - 91 4 .   
I f  y ou  h a ve  q u es t ion s  a bo u t  t h e  p r o c edu r e s  fo r  f i l i n g  a n  ap p e a l ,  y ou  mu s t  c on t a c t  
t h e  A r i z on a  T ax  Co u r t  a t  12 5  W .  Was h i ng to n  S t re e t  i n  P ho e n ix ,  A r i z on a  85 0 03 -
2 2 43 .   T e l e ph on e :  (6 0 2)  5 06 - 37 76 .  

Fo r  yo ur  i n fo rm a t i on ,  w e  s e t  fo r th  t he  p r ov i s i on s  o f  A r i z on a  R ev i s e d  
S t a tu t e s ,  §  4 1 -1 99 3( C )  a nd  (D ) :  

C . A n y  p a r t y  a gg r i e ve d  b y  a  d e c i s i on  o f  t h e  a pp e a l s  bo ar d
c o n c er n i ng  t a x  l i ab i l i t y ,  c o l l e c t i o n  o r  e n f o r c em en t  ma y
a p p e a l  t o  t h e  t a x  c ou r t ,  a s  d e f in e d  i n  s e c t io n  12 -1 61 ,
w i t h i n  t h i r t y  d ays  a f t e r  t h e  d a t e  o f  ma i l i n g  o r  e l e c t ro n i c
t r an smi s s io n  o f  t h e  d e c i s io n .   T h e  app e l l an t  n e e d  no t  p ay
a n y  o f  t h e  t a x  p ena l t y  o r  i n t e r e s t  u ph e ld  b y  th e  ap p e a l s
b o a rd  in  i t s  d ec i s i on  b e fo r e  i n i t i a t i n g ,  o r  i n  o r de r  t o
m ai n t a i n  a n  ap p ea l  t o  t h e  t ax  co ur t  pu r su a n t  t o  t h i s
s e c t io n .

D . A n y  ap p e a l  t h a t  i s  t ak e n  t o  t ax  cou r t  p u r su a n t  t o  t h i s
s e c t io n  i s  su b j e c t  t o  t h e  f o l l ow in g  p r ov i s i o ns :

1 .  N o  in ju n c t i on ,  w r i t  o f  ma nd a mu s  o r  o th e r  l eg a l  o r
e q u i t a b l e  p ro c es s  m a y  i s s u e  i n  a n  a c t i on  i n  an y
c o u r t  i n  t h i s  s t a t e  a g a ins t  a n  o f f i c e r  o f  t h i s  s t a t e  t o
p r e v en t  o r  e n j o in  t h e  c o l l e c t i o n  o f  any  t ax ,  p en a l ty
o r  i n t e re s t .

2 .  T h e  a c t i on  sh a l l  n o t  b eg i n  m o re  t ha n  th i r t y  da ys  
a f t e r  t h e  d a t e  o f  ma i l i n g  o r  e l e c t r on i c  t r a ns mis s i on  
o f  t h e  ap p ea l s  b oa rd ' s  d e c i s i on .  Fa i lu re  t o  b r i ng  th e  
a c t i on  w i th in  t h i r t y  d ay s  a f t e r  t h e  d a t e  o f  m a i l i n g  o r  
e l e c t r on i c  t r an smis s i on  o f  t h e  app e a l s  b oa r d ' s  
d e c i s i on  co ns t i t u t es  a  w a i ve r  o f  t h e  p ro t e s t  a nd  a  
w a iv e r  o f  a l l  c l a im s  ag a i ns t  t h i s  s t a t e  a r i s in g  f rom 
o r  b a s ed  o n  t h e  i l l e g a l i t y  o f  t h e  t a x ,  p en a l t i e s  an d  
i n t e r es t  a t  i s su e .  

3 .  T h e  s c op e  o f  r ev i e w  o f  an  ap p e a l  t o  t ax  co u r t  
p u r s u an t  t o  t h i s  s e c t io n  sh a l l  b e  go v ern e d  b y  se c t io n  
1 2 -9 10 ,  a pp l y i ng  se c t i on  2 3 - 61 3 . 01  as  t h a t  s e c t i o n
r e a d s  o n  th e  d a t e  t h e  a pp e a l  i s  f i l e d  t o  t h e  t a x  co u r t
o r  a s  t h e r ea f t e r  a me n d ed .   E i t h e r  p a r ty  t o  t h e  a c t i on
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m a y  a pp e a l  t o  t h e  c o u r t  o f  ap p e a l s  o r  s up r em e  co u r t  
a s  p r ov i d ed  b y  l aw .  

Cal l  the  Appea ls  Board  at  (602)  771-9036  with  any quest ions  

___________________________________________________________________________________ 

A  c op y  o f  t h e  fo r e go in g  w as  m ai l e d  on  3 / 20 /2 02 0  
t o :  

( x ) E R:  X X X A c c t .  No :  T - 16 22 02 9 -0 01 -B  

( x ) X X X
ASS IS TA N T A T T OR NE Y G EN ER A L C FP /C LA
12 75  W  W ASH IN G T O N
P H OE N IX ,  AZ   8 50 07 -2 92 6

( x ) X X X ,  C H IE F  O F TA X
EMP LO Y MEN T  AD M IN IS TR ATIO N
P O BO X  6 028
P H OE N IX ,  AZ   8 50 05 -6 02 8

B y:   _______________________________ 
  Fo r  T he  Ap pe a l s  B o ar d  



Arizona Department of 
Economic Security Appeals Board 
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 ____________________________________________________________________________________ 

X X X 
X X X 
X X X 

S TA T E O F AR IZ O N A  E  S  A  T A X U NIT  
c / o  X XX  ASS IST AN T  AT TO RN E Y 
G E N ER AL  C FP/ CLA  
2 0 05  N OR TH  C E NT R AL  A V E 
M A IL  DR OP CO D E 1 91 1  
P H OE N IX ,  A Z  8 500 4  

 P e t i t i o n er  D e p a r tm e n t   
____________________________________________________________________________________ 

I M PO RT A NT - - -  TH IS  IS  THE  AP PE ALS  BO A RD ’S  DE CIS IO N 
T h e  D e pa r tm en t  o f  E co no mi c  S e c ur i t y  p ro v i d es  l an gua g e  as s i s t a n c e  f r ee  o f  
c h a r ge .   Fo r  a s s i s t a n ce  i n  yo u r  p r e fe r r e d  l an gu ag e ,  p l e a s e  c a l l  ou r  O f f i c e  o f  
A p p e a l s  (6 02 )  77 1 -9 0 36 .  

I M PO RT A NTE - - -  EST A E S  L A  DE CI SIÓ N DE L AP PEA LS  BO AR D 
T h e  D e p a r tm e n t  o f  E c on omi c  S e cu r i t y  sum in i s t r a  ay ud a  d e  l o s  i d i om as  g ra t i s .  
P a r a  r e c i b i r  ay ud a  e n  su  i d io m a  p re f e r i do ,  po r  f av or  c om un ic a r se  c on  l a  o f i c i n a  
d e  ap e l a c io ne s  ( 602 )  7 71 - 90 36 .  

R IG HT TO A PP EA L TO THE  A R IZO N A T A X CO U RT 

U n d er  A r i z on a  R ev i s e d  S t a t u t e s ,  §  41 - 19 93 ,  t h e  l a s t  d a t e  t o  f i l e  an  

A p p l i c a t i o n  fo r  App e a l  i s  ** *  M a rc h  5 ,  2 02 0  ** * .  

D E C IS IO N  
A F FI R ME D 

T H E  PE TIT IO NER  p e t i t i on ed  f o r  h e a r i ng  f rom  th e  D ep a r t me n t ’ s  
R e co ns id e r ed  D e t e r mi n a t i on  i s su e d  on  A u gus t  2 ,  20 19 ,  w h ic h  a f f i rm ed  t he  M ay  
1 5 ,  2 01 9 ,  D e t e rm in a t io n  o f  U n em ploy m en t  Ins u r an c e  L i a b i l i t y ,  an d  he ld  i n  p a r t  
t h a t  t h e  P e t i t i o n e r  w a s  a  s u c c es s o r  t o  a  l i ab l e  em pl oy e r ,  w i t h  U I  t ax  r a t es  ba s e d  
u p on  th e  p r ed e c es so r ’ s  ex p e r i en c e  r a t i n g .  
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T h e  p e t i t i on  fo r  he a r in g  h av in g  b e en  t im e ly  f i l e d ,  t h e  A p p e a l s  B oa r d  h as  
j u r i s d i c t i o n  i n  t h i s  m a t t e r .  

 
W i t h  n o t i c e  t o  t h e  p a r t i e s ,  a  h e a r in g  w a s  co nd u c t ed  on  N o v emb e r  19 ,  20 19 .   

A l l  p a r t i e s  w e r e  g iv e n  t h e  o pp or tun i t y  t o  p r es e n t  ev i d en c e  on  th e  fo l l o w in g  
i s s u e :  

 
( 1 )  W h e th e r  P e t i t i o n er  i s  l i ab l e  a s  a  su cc e s so r  en t i t y  f o r  t h e  t a x  

l i a b i l i t y  a nd  t a x  ra t e  o f  a  p r ed e c es so r  en t i t y  i d e n t i f i ed  i n  t h e  
r e c o rd  as  X X X.   

 
T h e  Em plo y e r  ap pea r e d  wi th  t w o  wi t ne s s es ,  w ho  t es t i f i ed .   Th e  D e pa r tm en t  

a p p e ar e d  w i th  co un s e l  an d  on e  wi t n es s  w ho  t e s t i f i e d .   F i f t y - e ig h t  Ex h ib i t s  w e re  
a d mi t t e d  i n t o  ev ide n c e  ( D1 - D4 5  an d  P 1 -P4 ,  P 6 -P 9 ,  and  P1 3  ad mi t t e d  wi t ho u t  
o b j e c t io n ,  P5 ,  P 10 ,  a nd  P 12  a dm i t t ed  o v e r  ob j e c t io n ) .   

 
T H E APP EA LS BO A RD FIN D S t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  

a n d  n e c es s a r y  t o  ou r  d e c i s io n  a r e :   
 

1 )  T h e  p r e d ec e ss o r  bu s i n es s  a nd  Pe t i t i o n e r ’ s  b us in es s  p r o v i de d  t h e  s am e  
s e r v i c e :  i n s t a l l i n g  g ua r d ra i l s  on  r o ad w a ys .  Th e  m a rk e t  i s  s ma l l ,  a nd  th e  
g e n e ra l  a nd  s ub - con t ra c to r s  a l l  k no w  e a c h  o t h e r .   
 

2 )  T h e  p r ed e c es so r  b us in e s s  a nd  P e t i t i o n e r ’ s  bu s in e s s  a r e  bo th  so l e -
p r op r i e to r s h i ps  t h a t  we r e  r e g i s t e re d  to  t h e  s am e  a dd r es s  a nd  u s ed  t h e  s a m e 
p h on e  nu mb e r .  T h ey  u s ed  t he  s am e  add r e s s  a nd  p ho n e  num b er  b e c a us e  t h e  
p r e d ec e ss o r  ow n e r  a n d  th e  P e t i t i on e r  l i v e  t o g e t h e r  an d  a r e  i n  a  c om mi t t e d  
r e l a t i on sh ip ;  t h e  sha r e d  p ho ne  num b e r  i s  t h e i r  ho m e ph one  l i n e .  

 
3 )  P et i t i on e r  b e g an  p l a n n i ng  h e r  bu s i ne s s  i n  20 15 ,  w h en  he r  p a r t n e r  d e c id e d  

h e  w an t ed  t o  sh u t  d o wn  h i s  b us in e s s .  T h e  P e t i t i o n er  w a s  n o t  r e ad y  to  
r e t i r e ,  s o  sh e  d e c i de d  t o  s t a r t  h e r  ow n  b us in e s s .   
 

4 )  P et i t i on e r  h a d  w ork e d  in  k ey  p os i t i on s  a t  t h e  p r e d e c es so r  bu s in e s s ,  so  s h e  
k n e w wh a t  w a s  n ee d e d .  T h e  P e t i t i o ne r  s t a r t ed  w or k i ng  to w ar ds  g e t t i n g  a  
c o n t r a c t o r ’ s  l i c en se ,  a s  i t  w as  ma nd a to ry  i f  sh e  w an t e d  to  w or k  as  a  
c o n t r a c t o r .  

 
5 )  T h e  p r ed e c es so r  b us in e s s  o f f i c i a l l y  wo u nd  d ow n  on  J a nua r y  3 1 ,  2 01 8 .  

 
6 )  P et i t i on e r ’ s  b us i n es s  o f f i c i a l l y  b eg a n  o n  Feb ru a r y  1 ,  2 018 .  

 
7 )  O n  Feb ru a r y  1 ,  201 8 ,  t he  s o l e  em pl oy e e  o f  t h e  p r e d e c es so r  bu s i n es s  a t  t he  

t im e  th e  bu s i n es s  w o un d  do wn  m ov e d  to  t he  P e t i t i on e r ’ s  c om p an y .  
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8 )  T h e  ow n e r /o p e r a to r  o f  t h e  p r ed e c es so r  c om p an y  b e g an  wo r k i ng  f o r  t h e  
P e t i t i on e r ’ s  c om p an y  a f t e r  t h e  p r e de ce s so r  c om p an y  wo un d  d ow n .  
 

9 )  P et i t i on e r  pu r c ha s ed  t h e  bu l k  o f  t h e  a s s e t s  o f  t h e  p r ed e c es so r  com p an y .  
 

1 0 )  T h e  b us i n es s es  d o  n o t  c a r r y  an y  in v en t o ry ,  so  no  i nv en to r y  w as  t r an s fe r r ed  
b e tw e e n  t h e  c om pan i es .  
 

1 1 )  T h e  t r a d e  n am es  o f  t h e  p r ed e c es so r  and  s u c c es s o r  a r e  d i f f e r e n t .  
 

1 2 )  C on t r a c t s  a r e  g iv e n  to  t h e  l o w es t  b id d e r ,  w i th  f e d e r a l  r e gu l a t i o n  
d e t e r min in g  th e  b i dd in g  p ro c es s .  

 
A r i zo n a  R e v i s e d  S t a t u t es  §  2 3 -7 33 ,  p ro v i d es  i n  p e r t i n e n t  p a r t :  

 
T r a ns f e r  o f  e mp lo y e r  e xp e r i e n c e  r a t i ng  a c co un t s  t o  
s u c c es s o r  em pl oy e r ;  l i a b i l i t y  o f  s u cc e s s o r  

  A .  W h e n  a ny  emp lo y in g  u n i t  i n  an y  m an n e r  su c c e ed s  t o  o r  
a c q u i r es  t h e  o rg a n i z a t io n ,  t r a d e  o r  bu s in e s s ,  o r  
s ub s t a n t i a l l y  a l l  o f  t h e  as s e t s  t h e r e o f ,  e x c ep t in g  an y  
a s s e t s  r e t a i ne d  b y  s uc h  e mp lo yer  i n c i d en t  t o  t he  
l i q u id a t io n  o f  h i s  ob l ig a t io ns ,  w he t h er  o r  no t  s u ch  
a c q u i r i ng  em plo y in g  u n i t  w as  an  em pl oy e r  wi th in  t he  
m e a n in g  o f  s e c t i on  2 3 - 61 3 ,  p r io r  t o  su c h  a c qu i s i t i o n ,  and  
c o n t i nu e s  s u ch  o r g a n i z a t i on ,  t r ad e  o r  b us i n es s ,  t he  
a c c o un t  o f  t h e  p r ed e c e s s o r  e mpl oy e r  sh a l l  b e  t r a ns f e r re d  
a s  o f  t h e  d a t e  o f  a cq u i s i t i o n  t o  t h e  s u cc e s so r  em pl oy e r  fo r  
t h e  pu r pos e  o f  r a t e  d e t e r min a t io n .  

  B .  T h e  p r ed e c es so r  a nd  s uc c e s s o r  e m plo y e rs  sh a l l  b e  
p r om pt l y  no t i f i ed  o f  t h e  d e t e r min a t io n  m a de  u po n  th e  
a p p l i c a t i o n  w h i c h  s h a l l  b e com e  f i n a l  f i f t e en  d ays  a f t e r  
w r i t t e n  n o t i c e  t h e re o f  i s  s e rv e d  p e r s on a l ly  o r  b y  c e r t i f i ed  
m ai l  ad d r es se d  to  t h e  l a s t  kn own  ad d re s s  o f  e ac h  
e m plo y i ng  u n i t  i nvo lv e d ,  u n l es s  wi th in  s u ch  t i m e  on e  o f  
t h e  p a r t i e s  f i l e s  wi t h  t h e  d ep a r t m en t  a  w r i t t en  r e qu e s t  fo r  
r e c o ns i d e r a t i o n .   W h e n  t im e l y  r e qu es t  fo r  r e co ns i d e r a t i o n  
i s  f i l e d ,  a  r e co ns i de r e d  d e t e rmi n a t i on  sh a l l  b e  m a d e .   The  
r e c o ns i d e r e d  d e t e rm in a t io n  sh a l l  b ec o m e  f in a l  f i f t e en  
d a ys  a f t e r  w r i t t en  n o t i c e  t he r e o f  i s  s e r v e d  p e r so na l l y  o r  
b y  c e r t i f i ed  m ai l  ad d r es se d  to  t h e  l a s t  k no w n  a dd r es s  o f  
e a c h  em pl oy in g  un i t  i n vo l v ed ,  u n l es s  wi t h i n  s u ch  t im e  
o n e  o f  t h e  emp lo y i ng  u n i t s  i n vo lv e d  f i l e s  wi t h  t he  
d e p a r tm e n t  a  w r i t t e n  p e t i t i o n  f o r  h ea r in g .   Wh e n  t im e l y  
p e t i t i o n  f o r  h e a r i ng  i s  f i l ed ,  t he  p a r t i e s  s h a l l  b e  a f f o rde d  
a n  o pp o r tu n i t y  fo r  h e a r i ng  an d  t h e r e a f t e r  f u r n i sh ed  w i t h  a  
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d e c i s i on .   Th e  de c i s io n  s h a l l  b e co m e f i na l  u n l e s s  a  
p e t i t i o n  fo r  r e v i e w i s  f i l e d  a s  p ro v id e d  in  s e c t io n  23 -6 72 .  

*           *           *  
D .  A n y  i nd iv i du a l  o r  o rg a n i z a t i on ,  i n c l ud in g  t h e  t yp e s  o f  

o r g an i z a t io ns  d es c r i b ed  in  s e c t io n  2 3 -6 1 4 ,  w h e th e r  o r  no t  
a n  em pl oy i ng  un i t ,  wh i ch  i n  a ny  ma n n e r  a c qu i r e s  t he  
o r g an i z a t io n ,  t r a d e  o r  bu s i ne s s ,  o r  s ub s t a n t i a l l y  a l l  o f  t h e  
a s s e t s  t h e r eo f ,  s ha l l  b e  l i a b l e ,  i n  a n  am ou n t  no t  t o  e x ce ed  
t h e  r e a so na b l e  v a lue ,  a s  d e t e rmi n ed  by  th e  d e p ar tm en t ,  o f  
t h e  o r g an i z a t io n ,  t r a d e ,  b us in es s  o r  a s s e t s  a c qu i r e d ,  f o r  
a n y  c on t r ib u t i on s ,  i n t e r e s t  an d  p en a l t i e s  d u e  o r  a c c rue d  
a n d  u np a id  by  su c h  p r e d e ce s s o r  emp loy e r ,  ex c ep t  t ha t  t he  
d e p a r tm e n t  m ay  wa i v e  t h e  s u c c es s o r ' s  l i a b i l i t y  f o r  su ch  
u n pa id  a mo un t s  i f  a  d e t e rmi n a t i on  th a t  t h e  p r e de c e s s o r  
w a s  su b j e c t  t o  t h i s  c h a p t e r  h a d  n o t  b ee n  m ad e  as  p ro v i d ed  
i n  s e c t io n  23 - 72 4  p r io r  t o  t he  d a t e  o f  a cq u i s i t i on ,  an d  
s u ch  l i ab i l i t y  on  t h e  p a r t  o f  t h e  su c c e s s o r  wo u l d  be  
a g a ins t  e qu i ty  an d  g o od  c on s c i en c e .   [E mp h as i s  a dd e d ] .  

*           *           *  

A r i zo n a  Ad min i s t r a t i v e  Co d e ,  S ec t i on  R 6 -3 -1 70 3 (C ) ,  p rov id e s  as  fo l l o ws :  
 
  C .  R e po r t  o f  c h an g es .   E a c h  em pl oy e r  a s  d e f in e d  in  A .R . S .  §  

2 3 -6 13  s h a l l  p r om pt ly  n o t i f y  t h e  De p ar tm e n t  i n  w r i t i n g  o f  
a n y  c h an g e  in  i t s  b us in e s s  o p er a t i o ns .   C h an g es  i nc lu de :  
t h e  a c qu i s i t i o n  o r  d i s po sa l  o f  a l l  o r  a ny  p a r t  o f  t he  
b us in e s s  o p e ra t i ons  o r  a s s e t s ;  a  ch a ng e  in  bus in e s s  n a me 
o r  a dd r e s s ;  b an k ru p t c y  o r  r e c e i v e r s h i p ;  o r  an y  o the r  
c h a ng e  p e r t a i n in g  t o  t h e  o p e ra t i on  o r  o w n er sh ip  o f  t he  
b us in e s s  o pe r a t i o ns .   Th e  n o t i f i c a t i on  sh a l l  i n c l ud e  the  
d a t e  o f  c h an g e ,  an d  th e  n am e,  a ddr e s s ,  a nd  t e l ep ho ne  
n um b er  o f  t h e  p e r so n ,  f i rm ,  c o rp o ra t io n  o r  o f f i c i a l  p l a ce d  
i n  ch a r g e  o f  t h e  o rg an i z a t i on ,  t r ad e  o r  a s s e t s  o f  t h e  
b us in e s s .  

A r i zo n a  A dm in i s t r a t i v e  C od e ,  S e c t i on  R6 - 3 - 1 71 3 ,  p r ov i d es  i n  p e r t i n e n t  
p a r t  a s  fo l l o ws :  

 
  A .  G e n e r a l  

1 .  T h e  m an n er  i n  wh i ch  an  o rg a n i z a t i on ,  t r a d e  o r  
b us in e s s  i s  a c qu i r ed  o r  s uc c e e ded  t o  i s  no t  
d e t e r min a t iv e  o f  su c c e s s o r  s t a tu s .   Bu s i n es s  m a y  b e  
a c q u i r ed  o r  s u c cee d e d  to  " i n  a ny  m a nn e r"  wh i c h  
i n c lu d es ,  bu t  i s  n o t  l i m i t e d  t o ,  ac q u i s i t i on  b y  
p u r ch a se ,  l e a se ,  r e po ss e s s i on ,  b an kr up t cy  
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p r o c ee d i ng s ,  d e f a u l t ,  o r  t h r ou gh  t h e  t r a ns f e r  o f  a  
t h i rd  p a r t y .  

2 .  A n  " o rg an i z a t i on ,  t r ad e  o r  b us in es s "  a s  u s e d  in  
A .R .S .  §§  23 - 61 3  a nd  2 3 -7 33 ( A)  th r ou gh  (D )  i s  
a c q u i r ed  i f  t h e  f a c to r s  o f  an  e mpl oy e r ' s  
o r g an i z a t io n ,  t r ade  o r  bu s i ne s s  s u cc e e d e d  t o  a r e  
s u f f i c i en t  t o  c on s t i t u t e  an  e n t i r e  ex i s t i n g  o pe r a t i n g  
b us in e s s  un i t  a s  d i s t i n g u i s h ed  f ro m th e  a c qu i s i t i o n  
o f  me r e l y  d r y  a s s e t s  f ro m  w hi c h  a  n ew b us in es s  m ay  
b e  b u i l t .   Th e  qu es t io n  o f  w h e th e r  an  o rg a n i z a t i on ,  
t r ad e  o r  bu s in e s s  i s  a cq u i r ed  i s  d e t e rm in ed  f ro m a l l  
t h e  f a c to r s  o f  t he  p a r t i cu l a r  c as e .   A mo ng  th e  
f a c to r s  t o  b e  c on s id e r e d  a r e :  
a .  T h e  p l a c e  o f  bu s in es s  
b .  T h e  t r a d e  n am e 
c .  T h e  s t a f f  o f  em ploy e e s  
d .  T h e  c us tom e rs  
e .  T h e  go o dw i l l  
f .  T h e  in v en t o ry  
g .  T h e  a c c ou n t s  r ec e iv a b l e / a c c ou n t s  p a ya b l e  
h .  T h e  to o l s  an d  f i x t u r e s  
i .  O t he r  a s s e t s .  

3 .  Fo r  t h e  p u rp os e  o f  d e t e r min in g  s uc c es so r sh i p  s t a tu s  
u n de r  A .R .S .  §§  23 - 6 13 ( A )( 3 )  a nd  23 -7 3 3( A )  o r  (B ) ,  
a n  i nd i v i du a l  o r  em pl oy i ng  u n i t  w ho  in  a ny  m an n e r  
a c q u i r es  o r  s u c ce e d s  t o  a l l  o r  a  p a r t  o f  an  
o r g an i z a t io n ,  t r a d e  o r  b us in es s  f r om  a n  em pl oy e r  a s  
d e f i n ed  i n  A . R .S .  §  2 3 - 61 3  sh a l l  b e  d e em e d  th e  
s u c c es s o r  em pl oy e r  p ro v id e d  th e  o rg an i z a t i on ,  t r a de  
o r  bu s in e s s  i s  co n t in ue d .   Co n t i nu a t io n  o f  t h e  
o r g an i z a t io n ,  t r ad e  o r  bus in e s s  sh a l l  b e  p r es um e d  i f  
t h e  n o r m al  b us in es s  a c t i v i t y  w as  no t  i n t e r ru p t ed  f o r  
m o re  t h a n  3 0  d ay s  b e f o r e  o r  a f t e r  t he  d a t e  o f  
t r an s f e r .  … 

  B .  S p ec i a l  p ro v i s io ns  
1 .  A n  in d i v id u a l  o r  em pl oy i ng  u n i t  s h a l l  b e  d e t e rmi ne d  

a  su c c es so r  un de r  t h e  p r ov i s i on s  o f  A . R .S .  §  2 3 -
7 3 3( A )  a nd  r e c e iv e  t h e  ex p e r i en c e  r a t i ng  a c co un t  o f  
t h e  p r e d e ce s s o r  wh e n  th e  o rg a n i z a t i on ,  t r a d e  o r  
b us in e s s  a c qu i r e d  o r  s uc c e e d ed  to  c on s t i t u t e s  a l l  o f  
t h e  p r e d e ce s s o r ' s  em pl oym e n t  g en e r a t i ng  en t e r p r i s e  
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u p on  w hi c h  t h e  e x p e r i en c e  r a t i n g  a c c ou n t  w a s  
p r im a r i l y  es t a b l i she d  wi th ou t  r e g ar d  t o  t h os e  f a c t o r s  
r e t a i n ed  b y  t h e  p red e c e s s o r  wh i c h  r ep r e s e n t :  
a .  E x em pt  e mp lo ym en t ;  o r  
b .  E mp lo ym en t  n e c es s a r y  f o r  t h e  l i q u id a t io n  o f  

t h e  t r a d e  o r  b us in es s ;  o r  
c .  E mp lo ym en t  a r i s in g  f ro m t he  ac t i v i t i es  

e s t a b l i sh in g  a no t h er  t r a d e  o r  bus in e s s ;  o r  
d .  E mp lo ym en t  as  a  r e su l t  o f  an  o r ga n i za t i on ,  

t r ad e  o r  b us in es s  s uc c e e d ed  to  o r  a c qu i re d  
w i t h i n  tw o  c a l end a r  d a ys  o f  t h e  d a t e  o f  
t r an s f e r  o f  t h e  en t e r p r i s e  up on  wh i ch  t h e  
e x p e r i en c e  r a t i n g  ac c o un t  i s  b as ed .  

*           *           *  
  C .  T r a ns f e r  o f  en t i r e  b us in e s s  

1 .  W h e n  t h e  De p a r tme n t  d e t e r min e s  t ha t  a n  i nd iv i du a l  
o r  em pl oy in g  u n i t  i s  a  su c c e s so r  a nd  sh a l l  i nh e r i t  
t h e  ex pe r i e n c e  ra t i n g  a c co un t  o f  t he  p r e d ec e s s o r  a s  
p r ov id e d  i n  A .R .S .  §  2 3 - 73 3 (A ) ,  t h e  d e t e rmi n a t i on  
s h a l l  b e  s ub je c t  t o  t h e  s a m e  p r ov i s i on s  a s  
d e t e r min a t io ns  m ad e  i n  a c c o r d an c e  w i t h  A .R . S .  §  
2 3 -7 24 .  

2 .  W h e n  t h e  ex p e r i enc e  r a t i ng  a c c ou n t  i s  t r an s f e r r ed  to  
t h e  su c c es so r ,  t he  su c c es so r ' s  a c co u n t  sh a l l  be  
c h a r ge d  wi t h  b e nef i t s  d e t e rm in e d  c ha r g e ab l e  as  a  
r e s u l t  o f  t he  e mp lo ym e n t  i n  t h e  o r g an i z a t i on ,  t r ade  
o r  b us i n es s  a cq u i r ed ,  a nd  the  su c c es so r ' s  
c o n t r i bu t io n  r a t e  sh a l l  b e  d e t e rm in e d  i n  a c co r d an c e  
w i t h  A .R .S .  §  23 - 73 3 (C )  f o r  t h e  c a l en d ar  y e a r  
b e g i nn i ng  o n  th e  da t e  o f  a c qu i s i t i o n .  

*           *           *  



A p p e a l s  Bo a r d  No .  T - 16 38 03 5 -0 01 -B  -  P ag e  7  
 

  E .  L i ab i l i t y  f o r  p r e d ec e s so r ' s  d eb t  
1 .  N o tw i th s t an d i ng  su bs e c t io ns  ( A)  a nd  (B )  a bo ve ,  

w h e n  an  in d i v id u a l  o r  emp lo y i ng  un i t  i n  an y  m a nn e r  
s u c c ee ds  t o  o r  a cq u i r es  t h e  o rg a n i za t i on ,  t r a d e  o r  
b us in e s s ,  o r  su bs t a n t i a l l y  a l l  o f  t h e  a s s e t s  o f  an  
e m plo y e r  a s  d e f in e d  i n  A .R .S .  §  23 -6 13 ,  t h e  
s u c c es s o r  sh a l l  b e  e qu a l ly  l i a b l e  a lo n g  wi t h  t h e  
p r e d ec e s s o r  fo r  t h e  co n t r i bu t io ns ,  i n t e r e s t  a nd  
p e n a l t i e s  d u e  o r  a c c r u ed  an d  un p a i d  b y  th e  
p r e d ec e s s o r  a s  p ro v i d ed  in  A . R .S .  §  2 3 -7 33 ( D) .   
[ E mp h as i s  a dd e d] .  

*           *           *  
 

 T h e  P e t i t i on e r  t e s t i f i e d  t h a t  sh e  d id  no t  p u r c h as e  t h e  p r ed e c e ss o r  c omp a ny  
a n d  sh ou ld  n o t  b e  c o ns id e r ed  a  su c c es so r  emp lo y er .  H ow e v e r ,  a f t e r  ap p l y in g  the  
r e l ev a n t  A r i z on a  l a w  t o  t h e  e v id e nc e  w e  co n c l ud e  th a t  t h e  P e t i t i on e r  i s  a  
s u c c es s o r .  Th e  A r i z o n a  A dmi n i s t r a t i ve  Co d e  a nd  t h e  A r i z on a  R ev i s e d  S t a tu t es  
s e t  fo r th  c r i t e r i a  f o r  d e t e rm in i ng  wh e n  a  b us in es s  i s  c on s i d e r e d  a  s ucc e s so r  
c o mp a ny .   

 
A p p l y in g  t h e  s t a tu t o ry  a nd  r e gu l a to ry  au t ho r i t y  q uo t e d  a bo v e  re su l t s  i n  

s im pl e  c on c e p t s :  A r e  t h e  p r e de c e ss o r  a n d  su c c e s so r  i n  t h e  s am e  b us in es s?  D id  
t h e  s u c ce s s o r  b uy  m os t  o f  t h e  p r ed e c e ss o r ’ s  i n v en to r y  o r  a s s e t s ?  Di d  t h e  
s u c c es s o r  c om p an y  i nh e r i t  t h e  n am e  o r  r ep u t a t i o n  o f  t he  p r ed e c e sso r  co mp a ny ?  
A n d ,  d i d  t h e  e mp lo y e es  f r om th e  p r ed e c es so r  c omp a ny  m ov e  ov e r  t o  t h e  
s u c c es s o r  c omp a ny?  
 
 In  t h i s  c as e ,  t h e  Pe t i t i on e r ’ s  com p any  i s  i n  t h e  s am e  bu s i n es s ,  p u r c h as e d  
t h e  p r e d ec e ss o r ’ s  a s s e t s ,  an d  us e d  th e  s am e  e mpl oy e es .  A l t ho ug h  P e t i t i o n e r ’ s  
b us in e s s  d i d  n o t  ke e p  th e  s am e  n ame ,  w e  c on c lu de  t ha t  t h e  p r ep on de r a nc e  of  
e v id e nc e  e s t a b l i she s  t h a t  t he  P e t i t i on e r ’ s  b us i n es s  i s  a  su c c es so r  e n t i t y  fo r  t h e  
t a x  l i ab i l i t y  a nd  t ax  r a t e  o f  t h e  p r ed e ce s so r  e n t i t y .  

 
T H E APP EA LS B O AR D AF FI R MS t h e  D ep a r t m en t ’ s  R e co ns i d e r ed  

D e t e rmi n a t i on  d a t e d  Au gu s t  2 ,  2 019 ,  r e g a rd i ng  th e  s u c c es s o r  s t a t us  o f  t he  
P e t i t i on e r .   
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T h e  ex p er i e n c e  ra t i ng  a c co un t  o f  S e l l e r  w a s  p ro pe r ly  t r a ns f e r r e d  to  
P e t i t i on e r .  

D A T ED :    2 /4 /2 02 0   

A PP EA LS BO AR D 

W IL L IA M  G .  D ADE ,  Ch a i r ma n  

J A NE T  L .  FEL T Z,  M e mb e r  

N A NC Y  M IL L ER,  M e mb e r  

_____________________________________________________________________________________ 

E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .

_____________________________________________________________________________________ 

R IG HT OF  AP PEA L TO THE  A R IZO N A T A X CO U RT 

T hi s  d e c i s i on  by  th e  A pp e a l s  Bo a r d  i s  t h e  f i n a l  ad min i s t r a t i v e  d e c i s i on  o f  
t h e  De p a r tm e n t  o f  E co nom i c  S e cu r i t y .   H ow e v er ,  a ny  p a r ty  m ay  a pp e a l  t h e  
d e c i s i on  to  t h e  A r i z o n a  T a x  C ou r t ,  wh i ch  i s  t h e  T a x  D ep a r t m en t  o f  t h e  Sup e r i o r  
C ou r t  i n  M a r i c op a  C ou n t y .   S e e ,  A r izo n a  R e v i se d  S t a tu t e s ,  §§  12 - 90 1  t o  12 - 91 4 .   
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I f  y ou  h a ve  q u es t ion s  a bo u t  t h e  p r o c edu r e s  fo r  f i l i n g  a n  ap p e a l ,  y ou  mu s t  c on t a c t  
t h e  A r i z on a  T ax  Co u r t  a t  12 5  W .  Was h i ng to n  S t re e t  i n  P ho e n ix ,  A r i z on a  85 0 03 -
2 2 43 .   T e l e ph on e :  (6 0 2)  5 06 - 37 76 .  

Fo r  yo ur  i n fo rm a t i on ,  w e  s e t  fo r th  t he  p r ov i s i on s  o f  A r i z on a  R ev i s e d  
S t a tu t e s ,  §  4 1 -1 99 3( C )  a nd  (D ) :  

C . A n y  p a r t y  a gg r i e ve d  b y  a  d e c i s i on  o f  t h e  a pp e a l s  bo ar d
c o n c er n i ng  t a x  l i ab i l i t y ,  c o l l e c t i o n  o r  e n f o r c em en t  ma y
a p p e a l  t o  t h e  t a x  c ou r t ,  a s  d e f in e d  i n  s e c t io n  12 -1 61 ,
w i t h i n  t h i r t y  d ays  a f t e r  t h e  d a t e  o f  ma i l i n g  o r  e l e c t ro n i c
t r an smi s s io n  o f  t h e  d e c i s io n .   T h e  app e l l an t  n e e d  no t  p ay
a n y  o f  t h e  t a x  p ena l t y  o r  i n t e r e s t  u ph e ld  b y  th e  ap p e a l s
b o a rd  in  i t s  d ec i s i on  b e fo r e  i n i t i a t i n g ,  o r  i n  o r de r  t o
m ai n t a i n  a n  ap p ea l  t o  t h e  t ax  co ur t  pu r su a n t  t o  t h i s
s e c t io n .

D . A n y  ap p e a l  t h a t  i s  t ak e n  t o  t ax  cou r t  p u r su a n t  t o  t h i s
s e c t io n  i s  su b j e c t  t o  t h e  f o l l ow in g  p r ov i s i o ns :

1 .  N o  in ju n c t i on ,  w r i t  o f  ma nd a mu s  o r  o th e r  l eg a l  o r
e q u i t a b l e  p ro c es s  m a y  i s s u e  i n  a n  a c t i on  i n  an y
c o u r t  i n  t h i s  s t a t e  a g a ins t  a n  o f f i c e r  o f  t h i s  s t a t e  t o
p r e v en t  o r  e n j o in  t h e  c o l l e c t i o n  o f  any  t ax ,  p en a l ty
o r  i n t e re s t .

2 .  T h e  a c t i on  sh a l l  n o t  b eg i n  m o re  t ha n  th i r t y  da ys  
a f t e r  t h e  d a t e  o f  ma i l i n g  o r  e l e c t r on i c  t r a ns mis s i on  
o f  t h e  ap p ea l s  b oa rd ' s  d e c i s i on .  Fa i lu re  t o  b r i ng  th e  
a c t i on  w i th in  t h i r t y  d ay s  a f t e r  t h e  d a t e  o f  m a i l i n g  o r  
e l e c t r on i c  t r an smis s i on  o f  t h e  app e a l s  b oa r d ' s  
d e c i s i on  co ns t i t u t es  a  w a i ve r  o f  t h e  p ro t e s t  a nd  a  
w a iv e r  o f  a l l  c l a im s  ag a i ns t  t h i s  s t a t e  a r i s in g  f rom 
o r  b a s ed  o n  t h e  i l l e g a l i t y  o f  t h e  t a x ,  p en a l t i e s  an d  
i n t e r es t  a t  i s su e .  

3 .  T h e  s c op e  o f  r ev i e w  o f  an  ap p e a l  t o  t ax  co u r t  
p u r s u an t  t o  t h i s  s e c t io n  sh a l l  b e  go v ern e d  b y  se c t io n  
1 2 -9 10 ,  a pp l y i ng  se c t i on  2 3 - 61 3 . 01  as  t h a t  s e c t i o n
r e a d s  o n  th e  d a t e  t h e  a pp e a l  i s  f i l e d  t o  t h e  t a x  co u r t
o r  a s  t h e r ea f t e r  a me n d ed .   E i t h e r  p a r ty  t o  t h e  a c t i on
m a y  a pp e a l  t o  t h e  c o u r t  o f  ap p e a l s  o r  s up r em e  co u r t
a s  p r ov i d ed  b y  l aw .

Cal l  the  Appea ls  Board  at  (602)  771-9036  with  any quest ions  
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___________________________________________________________________________________ 

A  c op y  o f  t h e  fo r e go in g  w as  m ai l e d  on  0 2 /0 4 / 20 20  
t o :  

( x ) E R:  X X X A c c t .  No :  T - 16 38 03 5 -0 01 -B  

( x ) X X X
A SS IST A N T AT T OR N EY  G E NE RA L C FP /C LA
2 0 05  N OR TH  C E NT R AL  A V E,  M A IL  D R OP C O D E 19 11
P H OE N IX ,  A Z  8 500 4

( x ) X X X ,  C H IE F  O F TA X
E MP LO Y ME NT  AD M IN IS TR A T IO N
P  O  B O X 60 28
P H OE N IX ,  A Z  8 500 5 -6 02 8

B y:   _______________________________ 
Fo r  Th e  A pp e a l s  Bo a r d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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_____________________________________________________________________________________ 
 
X X X 
X X X 
X X X 

S TA T E O F AR IZ O N A  E  S  A  T A X U NIT  
c / o  X XX ,  ASS T A TT O RN E Y GE N ER AL  
2 0 05  N .  C E NT RA L A V E.  
M A IL  DR OP 19 11  
P H OE N IX ,  A Z  8 500 4   

 
 P e t i t i o n er  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT - - -  TH IS  IS  THE  AP PE ALS  BO A RD ’S  DE CIS IO N 
T h e  D e pa r tm en t  o f  E co no mi c  S e c ur i t y  p ro v i d es  l an gua g e  as s i s t a n c e  f r ee  o f  
c h a r ge .   Fo r  a s s i s t a n ce  i n  yo u r  p r e fe r r e d  l an gu ag e ,  p l e a s e  c a l l  ou r  O f f i c e  o f  
A p p e a l s  (6 02 )  77 1 -9 0 36 .  
 
I M PO RT A NTE - - -  EST A E S  L A  DE CI SIÓ N DE L AP PEA LS  BO AR D 
T h e  D e p a r tm e n t  o f  E c on omi c  S e cu r i t y  sum in i s t r a  ay ud a  d e  l o s  i d i om as  g ra t i s .   
P a r a  r e c i b i r  ay ud a  e n  su  i d io m a  p re f e r i do ,  po r  f av or  c om un ic a r se  c on  l a  o f i c i n a  
d e  ap e l a c io ne s  ( 602 )  7 71 - 90 36 .  
 

 
R IG HT TO A PP EA L TO THE  A R IZO N A T A X CO U RT 

 
U n d er  A r i z on a  R ev i s e d  S t a t u t e s ,  §  41 - 19 93 ,  t h e  l a s t  d a t e  t o  f i l e  an  

A p p l i c a t i o n  fo r  App e a l  i s  ** *  M a rc h  3 0 ,  20 20  * ** .  

D E C IS IO N  
A F FI R ME D 

 
 T H E PET ITIO NER  p e t i t i on e d  fo r  a  h e a r in g  f rom t h e  D ep a r tm e n t ’ s  
R e co ns id e r ed  D e t e rm in a t io n  i s su e d  o n  Au gu s t  12 ,  20 19 .  T h e  p e t i t i o n  fo r  h ea r in g  
h a v i ng  b e en  t im e l y  f i l ed ,  t h e  A pp e a l s  B o ar d  h as  j u r i s d i c t i on  i n  t h i s  m a t t e r .  
 

W i t h  no t i c e  t o  t he  p a r t i e s ,  a  h ea r i n g  w as  c on du c te d  on  J an ua r y  2 4 ,  2 02 0 .   
A l l  p a r t i e s  w e r e  g iv e n  t h e  o pp or tun i t y  t o  p r es e n t  ev i d en c e  on  th e  fo l l o w in g  
i s s u es :  
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( 1 ) W h e th e r  t h e  w o rk er  u t i l i z ed  b y  Pe t i t i o n e r  a s  a  j an i to r  w a s  a n
e m plo y e e ;  a nd

( 2 ) W h e th e r  p aym e n t s  P e t i t i o n er  m a d e  t o  t h e  w o rk e r  du r i ng  t h e
a u d i t  p e r io d  c on s t i t u t e  w a g es ,  r e su l t i n g  i n  a mo un t s  d ue  i n  t ax ,
i n t e r es t ,  p en a l t i e s ,  j ob  t r a i n in g  t ax ,  and  s p e c i a l  a s s e s sm en t s .

T h e  Em pl oy e r  a ppe a r e d  wi th  o ne  wi tn e s s .  Th e  D e p ar tme n t  ap p e a re d  wi th  
c o un s e l  an d  t wo  w i t n es se s ,  on e  o f  w ho m t es t i f i ed .  S e ve n  ex h i b i t s  w e r e  ad mi t t ed  
i n t o  ev id e n ce  (D 1  –  D7 ) .   

T H E APP EA LS BO A RD FIN D S t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  
a n d  n e c es s a r y  t o  ou r  d e c i s io n  a r e :   

1 .  T h e  P e t i t i on e r  s t a r t ed  h i s  b us i n es s  i n  2 00 1  b y  b uy i ng  a n  e x i s t i n g  
p r a c t i ce .  T h e  Wo rk e r  ha d  b e e n  p ro v i d i ng  j a n i t o r i a l  s e r v i c e s  as  an  
i nd e p en de n t  c on t r ac t o r  c l e a n i ng  t h e  w o r kp l a c e  o n c e  a  w e e k  s in c e  
1 9 87 .  W h en  th e  P e t i t i on e r  a cq u i r ed  t he  b us in es s ,  h e  co n t i nu e d  to  us e  
t h e  W or k e r ’ s  c l e a n i ng  s e rv i ce .  

2 .  In  2 00 3 ,  t h e  P e t i t i o ne r  h i r e d  W o rke r  a s  a  d e n t a l  a s s i s t a n t .  Th e  
a g r e em e n t  fo r  c l e an in g  d id  n o t  c ha ng e .  Wo r ke r  w as  em pl oy ed  a s  a  
d e n t a l  a s s i s t an t  du r in g  bu s in e s s  h ou r s  a nd  co n t i nu e d  to  p r ov ide  
n o rm al  j an i t o r i a l  s e r v i c e s  du r i ng  o f f  h o ur s .  

3 .  W o r k er  p r ov i d es  s e r v i c e s  as  a  d e n t a l  a s s i s t an t  em plo y e e  to  P e t i t i o n e r  
a p p ro x im at e ly  tw en ty - fo u r  h ou r s  p e r  w e ek .  Wo rk e r  spe n ds  b e t w e en  
t w o  an d  f ou r  ho ur s  p e r  w e e k  p r ov id in g  j a n i t o r i a l  s e rv i c es  t o  t h e  
P e t i t i on e r .  

4 .  T h e  P e t i t i on e r  p r ov id e d  t he  w o rk e r  w i t h  a  W -2  fo r m fo r  w or k  as  a  
d e n t a l  a s s i s t an t  e mp lo y e e  a nd  a  IRS  10 9 9  f o r m  f o r  w o rk  p e r f o r me d  as  
a  j an i to r i a l  s e r v i c es  p r ov id e r .   

A r i zo n a  A dmi n i s t r a t i v e  C od e ,  S ec t i on  R6 - 3 - 17 06 ,  p r ov i d es  i n  p e r t i n e n t  pa r t  a s  
f o l l o w s :  

C om bin in g  i n c l ud ed  an d  e x c lu d ed  s e rv i c es  

S e c t i on  2 3 -6 15  o f  t h e  Emp lo ym en t  S ec u r i t y  L a w o f  Ar i zo n a  p ro v id e s  t h a t :  
“ ‘ E mpl oy m en t ’  m ea n s  a ny  s e r v i c e  o f  w h a t ev e r  n a t u re  p e r fo rm e d  by  an  
e m plo y e e  f o r  t h e  pe r s on  emp lo y in g  h im ,  .  .  . ”  

In  c on f o r mi t y  w i th  t h i s  s e c t io n ,  t he  D ep a r tm e n t  o f  E c on om ic  Se c u r i t y  
p r e s c r ib es :  
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A .  I f  1 /2  o r  m or e  o f  t h e  s e r v i c es  p e r f o rm e d  du r i ng  an y  p e r i od  by  an  
e m plo y e e  fo r  t h e  pe r s on  em pl oy in g  h i m co ns t i t u t es  em pl oy me n t ,  a l l  
o f  t h e  s e rv i ce s  o f  s u ch  em pl oy e e  fo r  s u ch  p e r io d  sh a l l  be  d e em e d  to  
b e  e mpl oy m en t ,  b u t  i f  mo r e  t h an  ½ o f  t h e  s e rv i c e s  p e r fo r me d  du r i ng  
a n y  su c h  p ay  p e r io d  b y  an  em plo y ee  f o r  t h e  p e r so n  em pl oy i ng  h im 
d o es  no t  co ns t i t u t e  e mp lo ym en t ,  t hen  no n e  o f  t h e  s e rv i c es  o f  s u ch  
e m plo y e e  fo r  su ch  p e r i od  sh a l l  be  d ee m ed  to  b e  em pl oy me n t .  
( E mp h as i s  a dd e d)  
 
B .  As  u s ed  in  t h i s  r e g u l a t i on  t h e  t e rm “ p ay  p e r i od ”  m e ans  a  p e r io d  o f  
n o t  m or e  t ha n  3 1  c on s e cu t iv e  d a ys  fo r  w h i ch  p ay m en t  o f  
r e mu n e r a t i on  i s  o r d in a r i l y  m a d e  t o  t h e  em pl oy e e  by  t h e  pe r so n  
e m plo y i ng  h im.  

 
 T h e  P e t i t i on e r  ch a ra c t e r i z ed  th i s  h e a r in g  as  a n  a t t a ck  on  t h e  w o rk e r ’ s  s id e  
b us in e s s .  I t  i s  n o t .  N o t h i ng  i n  t h i s  de c i s io n  w i l l  a f f e c t  t he  w or k e r ’ s  b us in e s s .  
T h e  s o l e  co ns e qu en c e  h e r e  i s  t h e  P e t i t i o n e r ’ s  t ax  r a t e ,  a n d  h ow  i t  m ay  c ha n g e  i f  
t h e  wo r k er  i s  fo un d  to  b e  an  e mp lo ye e .  
 
 N o rm al ly ,  t h e  d e t e r mi n a t i on  o f  w he t h er  an  i n d i v i du a l  i s  w or k i ng  as  a n  
i nd e p en de n t  co n t r ac t o r  o r  a n  em pl oye e  i s  d e p en d en t  on  a  s e r i e s  o f  t e s t s  t o  
d e t e r min e  t h e  c on t r o l  a nd  f i na n c i a l  l i a b i l i t y  o f  t h e  p a r t i e s .  Ho w ev e r ,  i n  t h i s  
c a s e ,  wh e r e  t h e  wor k e r  a t  i s s u e  p ro v id e s  s e r v i c es  bo t h  as  an  em plo y e e  a nd  a s  an  
[ p os s ib l e ]  i nd e p end e n t  co n t r ac to r ,  t he  D e pa r tm en t  ha s  r e s o lv e d  a ny  q u es t i on s  
w i t h  a  s im pl e  t e s t :  i n  w ha t  c a p a c i t y  d o es  t h e  w o rk e r  p ro v i d e  t h e  b u l k  o f  t h e i r  
s e r v i c es ?  I f  t h e  wor k e r  p r ov id es  mos t  o f  t h e i r  s e rv i c es  as  a n  emp lo y ee ,  t hen  th e  
w o r ke r  i s  t r e a t ed  a s  a n  e mpl oy e e .  I f  t h e  w or k e r  i s  p r o v i d in g  m os t  o f  t h e i r  
s e r v i c es  as  an  i n d ep e nd e n t  co n t r ac t o r ,  t h e n  th e  wo r k e r  i s  t r ea t ed  a s  an  
i nd e p en de n t  co n t r ac t o r  fo r  a l l  w o rk  p e r f o rm e d .  
 
 H e r e ,  t h e  wo rk e r  p r o v i de d  ap pr ox im ate l y  tw e n t y - f ou r  h ou r s  p e r  w e ek  as  an  
e m plo y e e  an d  on l y  t w o  t o  fo u r  h ou rs  p e r  w ee k  as  an  i nd e p en de n t  c on t r ac t o r .  
T h e r e f o r e ,  t he  wo rk e r  m us t  b e  t r e a t ed  s o l e ly  as  an  em plo y e e  f o r  t h e  pu r pos e s  o f  
t h e  P e t i t i on e r ’ s  t ax  r a t i n g .  
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T H E APP EA LS B O AR D AF FI R MS t h e  D ep a r t m en t ’ s  R e co ns i d e r ed  

D e t e rmi n a t i on  d a t e d  A ug us t  1 2 ,  20 1 9 .  S e r v i c es  p e r f o rm e d  by  th e  Wo r k e r  
c o ns t i t u t e  em pl oym e n t  a nd  a l l  f o r ms  o f  r em un e r a t io n  p a id  fo r  su c h  s e r v i c e s  
c o ns t i t u t e  w ag e s .   

 
 

 
D A T ED :        2 /2 7 / 20 20        
 

A PP EA LS BO AR D 
       
 

 
W IL L IA M  G .  D ADE ,  Ch a i r ma n    

 
J A NE T  L .  FEL T Z,  M e mb e r  

 
N A NC Y  M IL L ER,  M e mb e r  
       
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
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R IG HT OF  AP PEA L TO THE  A R IZO N A T A X CO U RT 

T hi s  d e c i s i on  by  th e  A pp e a l s  Bo a r d  i s  t h e  f i n a l  ad min i s t r a t i v e  d e c i s i on  o f  
t h e  De p a r tm e n t  o f  E co nom i c  S e cu r i t y .   H ow e v er ,  a ny  p a r ty  m ay  a pp e a l  t h e  
d e c i s i on  to  t h e  A r i z o n a  T a x  C ou r t ,  wh i ch  i s  t h e  T a x  D ep a r t m en t  o f  t h e  Sup e r i o r  
C ou r t  i n  M a r i c op a  C ou n t y .   S e e ,  A r izo n a  R e v i se d  S t a tu t e s ,  §§  12 - 90 1  t o  12 - 91 4 .   
I f  y ou  h a ve  q u es t ion s  a bo u t  t h e  p r o c edu r e s  fo r  f i l i n g  a n  ap p e a l ,  y ou  mu s t  c on t a c t  
t h e  A r i z on a  T ax  Co u r t  a t  12 5  W .  Was h i ng to n  S t re e t  i n  P ho e n ix ,  A r i z on a  85 0 03 -
2 2 43 .   T e l e ph on e :  (6 0 2)  5 06 - 37 76 .  

Fo r  yo ur  i n fo rm a t i on ,  w e  s e t  fo r th  t he  p r ov i s i on s  o f  A r i z on a  R ev i s e d  
S t a tu t e s ,  §  4 1 -1 99 3( C )  a nd  (D ) :  

C . A n y  p a r t y  a gg r i e ve d  b y  a  d e c i s i on  o f  t h e  a pp e a l s  bo ar d
c o n c er n i ng  t a x  l i ab i l i t y ,  c o l l e c t i o n  o r  e n f o r c em en t  ma y
a p p e a l  t o  t h e  t a x  c ou r t ,  a s  d e f in e d  i n  s e c t io n  12 -1 61 ,
w i t h i n  t h i r t y  d ays  a f t e r  t h e  d a t e  o f  ma i l i n g  o r  e l e c t ro n i c
t r an smi s s io n  o f  t h e  d e c i s io n .   T h e  app e l l an t  n e e d  no t  p ay
a n y  o f  t h e  t a x  p ena l t y  o r  i n t e r e s t  u ph e ld  b y  th e  ap p e a l s
b o a rd  in  i t s  d ec i s i on  b e fo r e  i n i t i a t i n g ,  o r  i n  o r de r  t o
m ai n t a i n  a n  ap p ea l  t o  t h e  t ax  co ur t  pu r su a n t  t o  t h i s
s e c t io n .

D . A n y  ap p e a l  t h a t  i s  t ak e n  t o  t ax  cou r t  p u r su a n t  t o  t h i s
s e c t io n  i s  su b j e c t  t o  t h e  f o l l ow in g  p r ov i s i o ns :

1 .  N o  in ju n c t i on ,  w r i t  o f  ma nd a mu s  o r  o th e r  l eg a l  o r
e q u i t a b l e  p ro c es s  m a y  i s s u e  i n  a n  a c t i on  i n  an y
c o u r t  i n  t h i s  s t a t e  a g a ins t  a n  o f f i c e r  o f  t h i s  s t a t e  t o
p r e v en t  o r  e n j o in  t h e  c o l l e c t i o n  o f  any  t ax ,  p en a l ty
o r  i n t e re s t .

2 .  T h e  a c t i on  sh a l l  n o t  b eg i n  m o re  t ha n  th i r t y  da ys  
a f t e r  t h e  d a t e  o f  ma i l i n g  o r  e l e c t r on i c  t r a ns mis s i on  
o f  t h e  ap p ea l s  b oa rd ' s  d e c i s i on .  Fa i lu re  t o  b r i ng  th e  
a c t i on  w i th in  t h i r t y  d ay s  a f t e r  t h e  d a t e  o f  m a i l i n g  o r  
e l e c t r on i c  t r an smis s i on  o f  t h e  app e a l s  b oa r d ' s  
d e c i s i on  co ns t i t u t es  a  w a i ve r  o f  t h e  p ro t e s t  a nd  a  
w a iv e r  o f  a l l  c l a im s  ag a i ns t  t h i s  s t a t e  a r i s in g  f rom 
o r  b a s ed  o n  t h e  i l l e g a l i t y  o f  t h e  t a x ,  p en a l t i e s  an d  
i n t e r es t  a t  i s su e .  

3 .  T h e  s c op e  o f  r ev i e w  o f  an  ap p e a l  t o  t ax  co u r t  
p u r s u an t  t o  t h i s  s e c t io n  sh a l l  b e  go v ern e d  b y  se c t io n  
1 2 -9 10 ,  a pp l y i ng  se c t i on  2 3 - 61 3 . 01  as  t h a t  s e c t i o n
r e a d s  o n  th e  d a t e  t h e  a pp e a l  i s  f i l e d  t o  t h e  t a x  co u r t
o r  a s  t h e r ea f t e r  a me n d ed .   E i t h e r  p a r ty  t o  t h e  a c t i on
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m a y  a pp e a l  t o  t h e  c o u r t  o f  ap p e a l s  o r  s up r em e  co u r t  
a s  p r ov i d ed  b y  l aw .  

Cal l  the  Appea ls  Board  at  (602)  771-9036  with  any quest ions  

___________________________________________________________________________________ 

A  c op y  o f  t h e  fo r e go in g  w as  m ai l e d  on  2 / 27 /2 02 0  
t o :  

( x ) E R:  X X X. A c c t .  No :  T - 16 39 88 0 -0 01 -B  

( x ) X X X
A SS IST A N T AT T OR N EY  G E NE RA L C FP /C LA
2 0 05  N OR TH  C E NT R AL  A V E,  M A IL  D R OP C O D E 19 11
P H OE N IX ,  A Z  8 500 4

( x ) X X X ,  C H IE F  O F TA X
E MP LO Y ME NT  AD M IN IS TR A T IO N
P  O  B O X 60 28
P H OE N IX ,  A Z  8 500 5 -6 02 8

B y:   _______________________________ 
  Fo r  T he  Ap pe a l s  B o ar d  
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IMP OR TA NT - - -  TH IS  IS  TH E AP P E ALS BO AR D ’ S  DE CIS ION  

T he  De par tm en t  o f  E c onomi c  Se cur i ty  p r ov ide s  l angu ag e  a ss i s t an ce  f r e e  o f  c h ar ge .  

For  as s i s t an ce  in  your  p r e f e r r ed  l an gu a ge ,  p l ea se  c a l l  ou r  Of f i c e  o f  App ea l s  ( 602)  

771 -903 6 .

IMP OR TA NT E - - -  EST A ES  L A DE C ISI ÓN D EL AP P E ALS BOA RD  

T he  De par tm en t  o f  E con omic  S ec ur i ty  s umin i s t r a  ayud a  d e  lo s  i d ioma s  g r a t i s .   Pa r a  

r ec ib i r  ayu da  en  s u  id ioma p r e f e r ido ,  po r  f avor  comunic ar s e  con  l a  o f i c in a  de  

ape l ac i one s  ( 602)  77 1 -903 6 .  

RIGH T TO AP P EA L TO T HE A RI ZO NA TA X COU RT  

Under  Ar i zo na  Rev i s ed  S t a tu t es ,  §  41 -1993 ,  t he  l a s t  d a t e  t o  f i l e  an  

App l i ca t i on  f o r  App ea l  i s  ***  Jun e  15 ,  2020  *** .  

DE CI SI ON  

REV ERS ED  

T he  P ET I TIO NE R  pe t i t i on s  f o r  r ev i ew  o f  t he  De par tm en t ’ s  M ar ch  2 7 ,  201 9  

Rec on s ider ed  Det e r mina t ion  o f  Un empl oyment  I ns u r an ce  Li ab i l i t y  wh ich  he ld  tha t  

t he  Pe t i t i on er  i s  l i a b l e  f o r  Ar i zo na  Unemp loym ent  I n su r a nc e  ( UI )  t ax e s  under  

A . R. S .  §  23 - 613 .  

T he  pe t i t i on  w as  f i l ed  on  t im e ,  and  th e  Appe a l s  Bo ar d  ha s  j u r i sd i c t ion  u nde r  

A . R. S .  §  23 - 724 .  
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T he  par t i e s  wa iv ed  the i r  r i gh t  t o  an  ev iden t i a r y  hear ing  and  ag r eed  to  ha ve  

th i s  m at t e r  dec ided  by  th e  App ea l s  B oar d  ba s ed  s o l e l y  on  th e  pa r t i e s ’  wr i t t en  

submi s s io ns ,  i n c lu d ing  doc ument a r y  e v iden ce .  I n  ac cor d anc e  wi t h  th e  b r i e f ing  

sch edu l e  o r der ed  by  the  Bo ar d  on  Se p temb er  25 ,  2019 ,  t he  Pe t i t i o ner  f i l e d  i t s  

Open i ng  Br i e f  on  Octob er  14 ,  2019 ,  t he  Dep ar tme n t  f i l ed  i t s  Re spo ns e  B r i e f  on  

Novem ber  6 ,  2 019 ,  a nd  th e  Pe t i t i on er  f i l ed  i t s  Rebu t t a l  Br i e f  on  No vem ber  13 ,  

2019 .  

T he  Pe t i t i o ner  o f f e r ed  exh ib i t s  P - 1  th r ough  P -6  an d  the  D epar tm en t  o f f e r ed  

exh ib i t s  D - 1  th r ou gh  D -1 0 .  T he  App ea l s  Bo ar d  a dmi t s  i n  e v ide nc e  a l l  t he  e xh i b i t s  

o f f e r ed  by  th e  pa r t i e s .  

T HE  APPE ALS BO AR D FI NDS the  f o l lowin g  f ac t s  b a sed  upon  t he  r e co r d  

and  the  s t i p u la t ion  o f  t h e  pa r t i e s :  

1 . Pe t i t i o ner  i s  an  Ar i z ona  d ome st i c  l imi t ed  l i ab i l i t y  c ompa ny  ( L L C) .

2 . Pe t i t i o ner ’ s  so l e  memb er  i s  t h e  xxx  T r us t .

3 . XXX T r us t ’ s  so l e  t r u s t ee  i s  XX.

4 . Pe t i t i o ner ’ s  so l e  man ager  i s  XX.

5 . XX.  i s  a  m ember  o f  X XXX ( X X) .

6 . XX.  r es i de s  on  th e  XXX.

7 . Pe t i t i o ner  i s  no t  own ed  by  XXX or  any  subd iv i s io n  o r  subs id i a r y  o f  X .

8 . Pe t i t i o ner  i s  l i ce ns ed  to  do  b us i ne s s  b y  XXX.

9 . Pe t i t i o ner  oper a t e s  bus ine s se s  l oca t ed  on ly  and  en t i r e ly  wi t h in  the  XX.

10 . Pe t i t i o ner ’ s  op er a t i on s  a r e  con duc t ed  en t i r e l y  wi th in  I nd i an  Co un t r y

as  t h a t  t e r m i s  de f i ned  by  1 8  U. S . C.  §  1151 .

11 . XX.  i s  no t  a  memb er  o f  XXX.

12 . Pe t i t i o ner  co mpe ns a t e d  XX.  f o r  se r v i c es  she  p r ov id ed  P e t i t i o ner  f r om

abou t  Ju ly  1 ,  20 16  th r ou gh  Sep t emb er  30 ,  2016 .

13 . Pe t i t i o ner  emp loy ed  a t  l ea s t  on e  ind iv idua l  f o r  some p or t ion  o f  a  da y

in  ea ch  o f  20  d i f f e r en t  ca l end ar  w eek s  in  e i t h e r  c a l e ndar  year  2019  o r

ca l e ndar  y ear  20 18 ,  i nc lu d ing  n on -co n se cu t iv e  we ek s .
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14 . Pe t i t i o ner ,  i n  any  ca l end ar  quar t e r  i n  e i t he r  ca l end ar  year  201 9  o r

ca l e ndar  ye ar  2018 ,  pa id  f o r  se r v i ce  in  employm ent  wag es  o f  $1 , 50 0

or  mor e .

15 . Pe t i t i o ner  eng age s  in  commer c ia l  t r a ns ac t io ns  wi t h  t he  gener a l  pub l i c ,

i nc lud ing  p er so ns  w ho  a r e  n o t  t r i ba l  e n t i t i e s  o r  mem ber s .

I n  add i t i on  to  t he  f a c t s  se t  f o r th  abo ve ,  t he  pa r t i e s  s t i pu l a t e d  to  t he  f o l lowin g  

l ega l  con c lu s ion :  t he  l eg a l  i n c ide nc e  o f  t he  Ar i z ona  unem ploym ent  comp en sa t ion

taxe s  und er  A . R. S .  §  23 -61 3  f a l l s  on  e mployer s .

We ha ve  c a r e f u l l y  r ev i ewe d  the  r e co r d  in  t h i s  c a se  a nd  hav e  co ns ider ed  th e  

con t en t io ns  r a i s ed  in  t h e  pe t i t i on .  

T he  i s sue  p r op er ly  be f o r e  t h i s  Boar d  i s  whe t her  t he  Pe t i t i on er  i s  l i a b l e  f o r  

Ar i zon a  Un emplo yment  I n su r anc e  ( UI )  t axe s  und er  A . R. S .  §  23 -613 .  

T h i s  c as e  p r e sen t s  im por t a n t  que s t i o ns  inv o lv in g  po te n t i a l l y  co nf l i c t i ng  

pub l i c  po l i c i e s :  t r i ba l  s over e ign t y  v e r su s  Ar i zon a’ s  commi tmen t ,  s e t  f o r t h  i n  

A . R. S . §  23 -60 1 ,  t o  p r e ven t  t he  sp r ea d  and  l i gh t en  th e  bu r d en  o f  i nvo l un ta r y  

unempl oym ent .  I n  ba l an c ing  the s e  po l i c i e s ,  we  a r e  gu id ed  by  t he  Supr em e Co ur t ’ s  

s t a t eme n t  i n  M ontan a  v .  B la ck f ee t  T r ibe ,  471  U. S . 759 , 76 4  ( 198 5) ,  t ha t  “ [ t ] he  

Con s t i t u t ion  v e s t s  t he  F eder a l  Go ver n men t  wi th  ex c lu s iv e  au thor i ty  over  r e l a t i on s  

wi th  I nd i an  t r i be s… and  in  r e cog n i t i on  o f  t he  so ver e ign ty  r e t a in ed  by  I nd ian  t r i be s  

even  a f t e r  f o r mat ion  o f  t he  Un i t ed  S ta t es ,  I nd ian  t r i b es  an d  ind iv id ua l s  gen er a l ly  

a r e  ex empt  f r om s t a t e  t ax a t io n  wi th in  t he i r  own  t e r r i t o r y . ”  T h e  Co ur t  ha s  a l so  he ld  

tha t  s t a tu t e s  a r e  t o  b e  co ns t r ued  l i be r a l ly  i n  f avor  o f  t h e  I nd i ans ,  wi th  amb ig uou s  

p r ov i s ion s  in t e r p r e t ed  to  t h e i r  ben ef i t ,  Count y  o f  Yak i ma  v .  C on fe de ra t ed  Tr ibe s  

and  B and s  o f  t he  Yak i ma  I nd ia n  Na t i on ,  502  U. S . 251 ,  258  ( 1992) .  T hes e  p r inc i p l e s  

f o r m the  backgr ound  an d  the  con t ex t  f o r  ou r  cons id er a t io n  o f  t he  i ss ue s  p r e sen ted .  

T he  Depar t men t ’ s  Re con s id er ed  D ete r mina t io n  ( RD)  f ound  tha t  XX.  was  a n  

employ ee  o f  Pe t i t i oner  a nd  tha t  Pe t i t i o ner  i s  an  “ emplo yer ”  wi t h in  the  m ean i n g  o f  

A . R. S .  §  23 -613 ,  b ec au se  Pe t i t i o ner  had  g r o s s  pa yr o l l  o f  a t  l ea s t  $ 1 , 500  in  a  

ca l e ndar  qu ar t e r  o r  em ploym ent  o f  on e  o r  mor e  employ ee s  f o r  20  we ek s .  T he  RD 

f u r the r  f ound  t ha t  t he r e  a r e  no  p r ov i s i ons  o f  A . R. S .  §§  23 -61 3 ,  23 -613 . 0 1  o r  23 -

617  s t a t i ng  tha t  a  bu s ine s s  owne d  an d  o per a t e d  by  a  t r i ba l  member  i s  no t  an  

“empl oyer ”  o r  t ha t  empl oyme nt  f o r  s uch  a  b us ine s s  i s  exe mpt .  F ina l ly ,  t h e  R D  

s t a t ed  t ha t  2 6  U. S . C.  §  3309( d )  m ake s  UI  cov er ag e  ma nda t o r y  f o r  t r i ba l  

gover nm en t s  and  bu s ine s s  en t e r p r i s es  who l ly  owned  by  I nd ia n  t r i be s .  T he  RD  

conc lude d  tha t  be ca us e  cov er ag e  i s  m anda to r y  f o r  I nd ian  t r i b es ,  i t  mu s t  a l s o  be  

mand a to r y  f o r  p r iv a t e ly  o wn ed  bu s in es se s  on  t r i b a l  l an d ,  su ch  a s  Pe t i t i oner .  

Ci t i ng  Okla hom a Tax  Comm is s io n  v .  C h ick asa w  N at ion ,  5 15  U. S .  450  ( 199 5 )  

Pe t i t i o ner  a r gu es  t ha t  t h e  Dep ar tme n t  l ack s  the  ju r i sd i c t i on ,  by  v i r tue  o f  f ed er a l  

l aw ,  t o  impo se  UI  t axe s  on  P e t i t i o ner .  
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Chic ka sa w  i den t i f i e s  two  d i f f e r e n t  ap pr oac he s  us ed  in  I nd ian  t a x  ca se s  t o  

de t e r mi ne  th e  en f o r ce ab i l i t y  o f  a  t ax .  T he  f i r s t  a ppr oa ch ,  ap p l i e d  by  the  Cou r t  i n  

W hi te  M ou n ta in  A pach e  T r ib e  v  B ra cke r ,  448  U. S .  136  ( 1980) ,  i s  u se d  i f  t h e  l ega l  

i nc id enc e  o f  t he  t a x  in  que s t i on  r es t s  on  non -I n d ian s .  Wh en  tha t  i s  t h e  c as e ,  

f eder a l ,  s t a t e ,  and  t r i ba l  i n t e r e s t s  a r e  ba l a nce d  to  de t e r mi ne  wh e ther  t h e  t ax  ma y  

be  impo se d .  Und er  t he  B rac ke r  t e s t ,  a  s t a t e  w i l l  s omet i me s  be  p e r mi t t ed  to  im pos e  

a  t ax ,  pa r t i cu l a r ly  wh en  th e  s t a t e  i n t e r es t s  i nv o lve d  a r e  p a r t i cu l a r ly  s t r on g .  T he  

se cond  ap pr oa ch  app l i e s  on ly  i f  a  t r i be  o r  t r i ba l  member s  be ar  t he  inc id enc e  o f  t he  

t ax .  I f  t ha t  i s  t r ue ,  a  mor e  ca t egor i ca l  r u l e  i s  u se d :  ab s en t  c l ea r  con gr e ss i ona l  

au thor i za t i on ,  a  S t a t e  i s  wi th ou t  powe r  to  t ax  r ese r va t i on  l and s  and  r es e r va t io n  

I nd ian s .  U s in g  th e  c a t eg or i c a l  r u l e ,  t axe s  w i l l  b e  i n va l id ,  un l es s  t h e r e  i s  c l ea r  

congr es s io na l  a u thor i t y  f o r  t he  t a x .   

T he  par t i e s  s t i pu la t ed  th a t :  ( 1 )  t h e  so l e  t r us t ee  o f  t he  X XX i s  X X. ;  ( 2 )  XX.  

i s  a  mem ber  o f  XX;  ( 3 )  X X.  r e s ide s  on  XX ;  ( 4 )  Pe t i t i o ner  o per a t e s  bu s in e ss e s  

l oca t ed  on ly  an d  en t i r e ly  wi t h in  th e  XX ;  and  ( 5 )  t he  l ega l  i nc i den ce  o f  t h e  Ar i z on a  

unempl oym ent  t ax es  un der  A . R. S .  §  23 - 613  f a l l s  on  emplo yer s .  Pe t i t i o ner  con t end s  

tha t  t he  D epar t men t  h as  s t i p u la t ed  to  a l l  t he  e l eme n t s  n ec es sa r y  to  t r i gger  

app l i ca t i on  o f  t he  Chic ka sa w ca t egor i c a l  r u l e .  

T he  f ina l  p r emi se  o f  P e t i t i oner ’ s  a r gu ment  i s  t h a t  Co ngr e s s  ha s  no t  c l ea r l y  

au thor i zed  Ar i zon a  to  impose  UI  t axe s  on  bus in es s es  own ed  by  t r i ba l  mem ber s .  

Pe t i t i o ner  c i t e s  M ont ana  v .  B lac k f ee t  T r ib e ,  471  U. S .  759 ,  765  ( 1985)  f o r  t he  

p r opo s i t i on  tha t  co ngr e s s ion a l  au thor i z a t ion  f o r  a  s t a t e  t o  t a x  t r i b a l  me mber s  wi l l  

be  f oun d  on l y  wh en  th e  U. S .  C ongr es s  has  mad e  i t s  a u thor i za t i on  “ unmi s t a k ab ly  

c l ea r . ”  Pe t i t i o ner  c i t e s  n umer ou s  c as es  wher e  no  suc h  au th or i za t ion  ha s  be en  f ound

and  s t a t e s  t h a t  i t  f i nd s  no t h ing  in  t h e  p r ov i s i on s  o f  t he  F eder a l  U nempl oym ent  T ax  

Act  ( FUT A)  p r ov id in g  suc h  au thor i za t ion .  Pe t i t i on er  conc lude s  tha t  t he r e  i s  no  

unmis t ak ab ly  c l ea r  au t hor i z a t io n  f o r  s t a t e s  t o  impo se  UI  t a x es  on  t r i ba l  me mber  

owne d  bus ine s se s .  

Ba sed  on  th e  f o r eg o ing ,  Pe t i t i on er  co n c lud es  t ha t  t h e  D epar t men t  l ac ks  t he  

au thor i t y  t o  impo s e  UI  t ax es  on  t he  Pe t i t i oner .  

T he  Dep ar tme n t  a g r ee s  t ha t  t he  l e ga l  i nc id enc e  o f  Ar i zo na’ s  UI  t ax es  f a l l s  

on  emplo yer s .  Ho w ever ,  t h e  Dep ar tm e n t  a r gue s  th a t  t h e  Pe t i t i oner ,  t h e  empl oyer  

i n  t h i s  c as e ,  i s  ne i t he r  a  t r i be  n o r  a  member  o f  a  t r i be .  T her e f o r e ,  Pe t i t i oner  i s  a  

non -I nd i an  a nd ,  i n  de t e r min i ng  th e  v a l id i ty  o f  t h e  UI  t ax ,  t he  B rac ke r  i n t e r es t  

ba l a nc in g  t e s t  mu s t  be  u se d  r a the r  t h an  the  Chi cka sa w  c a t eg or i c a l  r u l e .   

C i t i ng  T ur ne r  v .  Ci t y  o f  F lag s ta f f ,  226  Ar i z .  341 ,  247  P . 3 d  1011  ( A pp .  2011) ,  

t he  Dep ar tme n t  a r gue s  tha t  a s  an  L LC ,  Pe t i t i oner  i s  a  s epar a t e  l eg a l  en t i t y  f r om  

the  XX,  i t s  so l e  memb er .  I t  i s  a l so  sep ar a t e  f r om XX. ,  t he  so l e  t r us t ee .  T he  

Depar tmen t  c on te nd s  tha t  Pe t i t i oner  ca nno t  be  a  memb er  o f  t he  XX beca us e  unde r  

t he  t r i be ’ s  co ns t i t u t io n ,  on ly  a  na tu r a l  pe r son  can  b e  a  memb er  o f  t he  t r i be .  T he  
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Depar tmen t  con c lud es  t ha t  b eca us e  Pe t i t i oner  i s  an  L LC,  th e  inc i den ce  o f  t h e  t ax  

f a l l s  o n  a  no n -I nd ia n ,  t he r e by  t r i gg er in g  app l i ca t i on  o f  t h e  B ra cke r  b a l a nc in g  t es t .

T he  po s i t i o n  u r ge d  by  t he  D epar t men t  h as  b ee n  f o l lo wed  b y  a t  l ea s t  o ne  cour t  

i n  t he  con t ex t  o f  I nd ian  t a xa t io n .  I n  Barag a  P rod s .  v .  Comm' r  o f  R even ue ,  9 71  F .  

Supp .  294  ( W. D.  Mic h .  1997) ,  t h e  co ur t  con s id er ed  w he th er  a  c o r por a t ion  wa s  

immune  f r om a  s t a t e  va lue  ad ded  t a x .  Al thou gh  the  co r p or a t i on ’ s  so l e  shar eh o lder  

was  a  t r i be  m emb er ,  t he  Co ur t  he l d  th a t  t he  c o r por a t ion  c ou ld  n o t  be  c on s id er ed  

an  en r o l l ed  memb er  o f  t he  t r i be .  T he  cour t  s t a t ed  th a t  a  co r por a t ion  w as  a  l ega l  

en t i t y  d i s t i nc t  f r om i t s  sha r eho l der s  a nd  tha t  i t  c ou ld  no t  t ake  on  th e  f o r m o f  i t s  

sha r eho l der s  i n  o r der  t o  r e duc e  t ax  l i a b i l i t y .  

Whi l e  B a raga  l end s  sup por t  t o  t he  Depar tmen t ’ s  a r gu ment ,  o th e r  ca se s  

d i r ec t l y  con t r ad ic t  i t .  I n  P ourie r  v .  S . D .  Dep ' t  o f  R even ue ,  2003  S . D.  21 ,  658  

N. W. 2d  395  ( 2003) ,  t h e  co ur t  co ns i d er ed  w he th er  t h e  p l a i n t i f f ,  a  c o r por a t ion  

oper a t ed  on  a n  I nd ian  r e s e r va t i on  an d  owned  by  a  r e g i s t e r e d  t r i be  me mber ,  was  

en t i t l ed  to  a  t ax  r e f und .  T he  Sou th  D a ko ta  D epar t men t  o f  Re venu e  a r g ued  t h a t  a s  

a  co r p or a t i on ,  t h e  p l a in t i f f  can no t  h av e  the  r ac i a l  i d en t i t y  ne ce s sa r y  to  f a l l  w i th in  

the  ca t eg or i ca l  Chi cka sa w  r u l e .  T he  c our t  d i s ag r e ed  a nd  he l d  tha t  “ a  co r por a t ion  

owne d  by  the  t r i be  o r  a n  en r o l l ed  t r i b a l  member  r e s id i ng  on  th e  I nd i an  r e se r v a t ion  

and  do ing  b us i ne s s  on  th e  r e se r v a t io n  f o r  t he  b enef i t  o f  r e se r v a t ion  I nd ia ns  i s  an  

en r o l l ed  memb er  f o r  t he  pu r po se  o f  p r o t ec t ing  t a x  immuni ty . ”  P ou rie r  a t  4 04 .  

I n  Ar i zona ,  co ur t s  ha ve  long  show n a  wi l l i ngn es s  t o  “p i e r ce  th e  co r por a t e  

ve i l ”  w hen  ju s t i ce  so  r equ i r e s  and  t o  r ecogn ize  t he  a c t s  and  ob l i ga t i on s  o f  a  

co r por a t ion  a s  t hos e  o f  a  pa r t i cu l a r  pe r s on .  See ,  e . g . ,  P hx .  Sa fe t y  I nv .  Co .  v .  James ,  

28  Ar i z .  514 ,  23 7  P .  958  ( 1925) .  Go in g  bey ond  t he  co r por a t e  f i c t i on  to  r e ac h  th e  

peop l e  b eh ind  the  co r p or a t e  ve i l  i s  e spe c i a l ly  a ppr opr i a t e  wh er e ,  a s  h e r e ,  t he  

bus i ne ss  o r g an i za t i on  inv o lve d  i s  an  L LC.  LL C s a l lo w inco me to  “p a ss  t h r ou gh”  

to  t he  own er s ,  t he r eby  dem on st r a t i ng  t ha t ,  a t  l ea s t  f o r  som e pur po se s ,  t he  L L C i s  

no t  v i e wed  as  s epar a t e  f r om t he  o w ner .  Fur the r ,  f ed er a l  cour t s  i n c r ea s i ng ly  

r ecog n iz e  th a t  c o r por a t ion s  c an  h av e  a  r ac i a l  i de n t i t y .  T hink e t  I n k  I n fo .  R es . ,  I nc .  

v .  Sun  M ic ros y s t e ms ,  I nc . ,  368  F . 3d  1053 ,  1059  ( 9 t h  Ci r .  2004)  ( f i nd ing  tha t  

co r por a t ion  c an  ac qu i r e  "an  imp u te d  r ac i a l  i den t i t y " ) ;  B ains  LL C v .  A rco  P rod .  

Co . ,  405  F . 3d  7 64 ,  770  ( 9 t h  Ci r .  200 5)  ( f i nd ing  th a t  c o r por a t ion  "und oub t ed l y  

acqu i r ed  an  impu t ed  r ac i a l  i den t i t y" ) .  T hus ,  i n  l imi t ed  and  ap pr opr i a t e  

c i r cum st anc es ,  t he r e  i s  no  r e lu c t a nce  t o  d i s r eg ar d  the  l e ga l  f i c t i on  o f  t he  bus i nes s  

o r gan i za t i on  as  a  sep ar a t e  en t i t y  and  to  r ecogn ize  th e  na tu r a l  pe r son s  invo l ve d  

wi th  th e  m ana gem ent  and  own er sh ip  o f  t he  comp any  a s  t h e  r e a l  p a r t i e s  i n  i n t e r es t .  

Of  pa r t i c u l a r  impor t an ce  a r e  pub l i c  po l i cy  con s id er a t io ns  f a vor in g  t r i ba l  

econ omic  d eve lopm ent :  

Congr es s  en ac t ed  numer o us  p i ec es  o f  l eg i s l a t i on  s i nce  th e  1970 s  to  

enco ur ag e  t r i ba l  e con omic  d eve lopm ent  and  ea se  t a x  bur de ns  o n  

I nd ian  t r i be s .  I n  each  p i e ce  o f  l eg i s l a t i on ,  Congr e s s  made  f ind ing s  o f  

https://advance.lexis.com/document/?pdmfid=1000516&crid=14fa0b91-5560-4294-90e9-e7e08738400b&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A4MHG-SPM0-02BN-1051-00000-00&pdcontentcomponentid=7332&pdteaserkey=sr0&pditab=allpods&ecomp=-ydsk&earg=sr0&prid=8b9448f7-0328-431f-a660-8d08c181a790
https://advance.lexis.com/document/?pdmfid=1000516&crid=14fa0b91-5560-4294-90e9-e7e08738400b&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A4MHG-SPM0-02BN-1051-00000-00&pdcontentcomponentid=7332&pdteaserkey=sr0&pditab=allpods&ecomp=-ydsk&earg=sr0&prid=8b9448f7-0328-431f-a660-8d08c181a790
https://advance.lexis.com/document/?pdmfid=1000516&crid=14fa0b91-5560-4294-90e9-e7e08738400b&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A4MHG-SPM0-02BN-1051-00000-00&pdcontentcomponentid=7332&pdteaserkey=sr0&pditab=allpods&ecomp=-ydsk&earg=sr0&prid=8b9448f7-0328-431f-a660-8d08c181a790
https://advance.lexis.com/document/?pdmfid=1000516&crid=14fa0b91-5560-4294-90e9-e7e08738400b&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A4MHG-SPM0-02BN-1051-00000-00&pdcontentcomponentid=7332&pdteaserkey=sr0&pditab=allpods&ecomp=-ydsk&earg=sr0&prid=8b9448f7-0328-431f-a660-8d08c181a790
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f ac t  and  s t r ong  s t a t eme n t s  o f  s uppor t  f o r  t r i ba l  e cono mi c  

deve lopm ent .  For  Con gr e ss ,  t he  l ong - t e r m so lu t io n  to  t r i ba l  

depe nde nce  o n  f eder a l  p r ogr am s l i e s  i n  r ese r v a t io ns  w i th  ec onomi c  

s t r en g th .  Congr es s ' s  r ec en t  commi t men t  t o  enco ur ag i ng  t r i ba l  

econ omic  dev e lopm ent  h a s  be en  un waver ing .  ( f oo tn o te s  omi t t ed )  

Mat t h ew L. M.  F le t cher ,  T he  Supr em e Cour t  and  Fe der a l  I nd ia n  

Po l i cy ,  85  N eb .  L .  R ev .  121 ,  14 5  ( 200 6) .  

T he  Supr em e C our t  h as  s t a t ed  t ha t  co ngr e ss i ona l  f eder a l  I nd i an  po l i cy  in  

f avor  o f  " t r i b a l  se l f - su f f i c i en cy  and  ec onomic  de ve lo pmen t "  i s  " over r id ing . "  Ne w  

M exic o  v .  M esc a le ro  A pac he  Tr i be ,  462  U. S .  324 ,  335  n . 17  ( 1983) .  Ref l ec t ing  tha t  

emph as i s ,  t he  c our t  i n  P our ie r ,  r ecog n i zed  th a t  t he  po l i cy  f av or ing  t r i b a l  ec on omic  

deve lopm ent  w e igh s  h eav i ly  i n  f a vo r  o f  t r ea t in g  an  I nd ian  o wne d  bu s i nes s  

o r gan i za t i on  as  a  t r i b a l  m emb er .  T he  Cour t  s t a t ed :  “ Con gr e ss '  p r im ar y  ob je c t iv e  

in  I nd i an  l a w f o r  se ver a l  de cad e s  has  be en  to  en cour age  t r i ba l  ec ono mic  

indep end enc e  and  de ve l opme nt .  By  f ind ing  tha t  i nco r p or a t io n  under  s t a t e  l a w  

depr iv es  a  bu s in es s  o f  i t s  I nd ia n  iden t i t y ,  we  wou l d  f o r ce  e conom ic  dev e lop er s  on  

r ese r va t i on s  to  f o r g o  th e  be nef i t s  o f  i nco r p or a t io n  in  o r der  t o  mai n t a i n  t he i r  

guar a n te ed  p r o t ec t ion s  un der  f e der a l  I nd ian  l aw.  T h i s  cou ld  h ind er  e con omi c  

deve lopm ent . ”  P ou rie r  a t  405 .  

T her e f o r e ,  co ns ider i ng  e spe c i a l ly  t he  p ub l i c  po l i cy  r ami f i c a t ion s  o f  ou r  

dec i s io n ,  we  con c lud e  th a t  t h e  Pe t i t i o ner  i s  a  t r i b a l  m ember .  Be cau se  the  l ega l  

i nc id enc e  o f  t he  UI  t ax  f a l l s  o n  the  P e t i t i on er ,  a  t r i ba l  m ember ,  t h e  Chi cka sa w  

ca t e gor i c a l  t e s t  a pp l i es .  

T he  Dep ar tmen t  nex t  a r g ue s  tha t  Ar i zon a’ s  UI  con t r ibu t i on s  a r e  ne i t he r  t ax e s  

no r  exc i se  t ax e s .  T he  Depar tm en t  co n t end s  tha t  t a x es  a r e  f o r ced  co n t r ibu t ion s  the  

s t a t e  co l l ec t s  t o  su ppor t  gov er nm en t  a nd  a l l  pub l i c  nee ds .  Hun t  v .  Ca l lah an ,  32  

Ar i z .  235 ,  239  ( 1 927) .  Fur th e r ,  ex c i se  t ax es  a r e  i mpo sed  on  m er ch and i s e  o r  

commod i t i e s .  P o wel l  v .  G l ea son ,  5 0  A r i z .  542  ( 1 937) .  T h e  De par tm en t  con c l ude s  

tha t  UI  con t r i bu t i ons  a r e  no t  t axe s  o r  ex c i s e  t a xe s  b eca us e  th ey  a r e  b as ed  o n  wa ges ,  

no t  co mmodi t i e s  o r  sa l es  and  the y  a r e  f o r  a  v e r y  spe c i f i c  pu r po s e  an d  do  no t  

supp or t  t he  g ener a l  s t a t e  b udg e t .  

T he  Feder a l  Un empl oyme nt  T ax  A ct  ( F UT A)  exp l i c i t l y  r e f e r s  t o  t h e  f eder a l  

t ax  th a t  emplo yer s  pa y  to  t he  f eder a l  g over nm en t  f o r  t he  unem ploym ent  i n su r anc e  

p r ogr am as  an  “e xc i se  t ax . ”  26  U. S . C §  3301 .  I n  add i t i on ,  t h e r e  a r e  n umer o us  c as e s  

wher e  th e  cour t s  r e f e r  t o  t he  f eder a l  FUT A tax  as  an  ex c i se  t ax .  Cal i fo rn i a  v .  

Gra ce  B re th ren  Ch ur ch ,  457  U. S .  393 ,  102  S .  Ct .  2498 ,  73  L. E d . 2d  93  ( 1982) ;  

B owman  v .  S tum bo ,  735  F . 2d  192  ( 6 th  Ci r .  1984) .  Fur the r mor e ,  a t  l ea s t  on e  s t a t e  

cour t  h as  c l a s s i f i e d  s t a t e  co n t r ibu t io ns  a s  exc i s e  t ax e s .  Cal .  E m p ' t  C om .  v .  

M acG reg or ,  64  Ca l .  Ap p .  2d  691 ,  149  P . 2d  304 ,  306  ( 194 4) .  

T he  payme nt s  ma de  by  emplo yer s  as  co n t r ibu t io ns  to  t he  s t a t e  un emplo yme n t  

i n su r anc e  f und  a r e  qu i t e  s i mi l a r  t o  t h e  f eder a l  F UT A tax e s .  Bo th  th e  f ed er a l  t axe s  
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and  th e  s t a t e  c on t r ib u t ion s  a r e  paym en t s  mad e  by  e mploy er s  t o  t he  g over n me n t  t o  

supp or t  t he  Un empl oyme nt  I nsu r anc e  p r ogr am.  Bo t h  paym ent s  a r e  t r a ns ac t i ona l ,  

bas ed  on  th e  ex cha nge  o f  l a bor  f o r  wag es .  Whi l e  t h es e  paym ent s  ma y  be  s ome wha t  

un l ike  o t her  ex c i s e  t ax es ,  t h e  FUT A tax  i s  c l ea r ly  a n  exc i s e  t ax .  And  g iv en  the  

s imi l a r i t y  be twe en  the  FUT A tax  and  s t a t e  con t r ibu t i on s ,  we  con c lud e  tha t  s t a t e  

con t r ib u t ion s  a r e  a l so  p r op er l y  c l as s i f i ed  a s  exc i s e  t ax es .  

F ina l ly ,  t he  Dep ar tme n t  a r gue s  t ha t ,  app ly i ng  B rac ke r ,  t h e  b a l an ce  o f  t h e  

in t e r e s t s  f a vor s  r equ i r i ng  P e t i t i o ner  t o  pay  Ar i zo na’ s  UI  t ax .  Ho wev er ,  be c aus e  

we  hav e  con c lud ed  tha t  t he  Ch ick as a w  ca t egor i ca l  an a ly s i s  app l i e s  i n  t h i s  ca se ,  

and  th e  B ra ck er  ba l anc i ng  an a ly s i s  do e s  no t ,  w e  f ind  i t  unne ce s sa r y  t o  addr e ss  t he  

Depar tmen t ’ s  co n te n t ion s  in  t h i s  r eg ar d .   

Under  Ch ic kas aw ,  Ar i z ona  ma y  no t  impos e  a  t ax  on  t r i ba l  ow ned  bu s in es s e s  

i f  t he  i n c id enc e  o f  t he  t ax  f a l l s  on  I nd ian s ,  un le ss  t he  t ax  i s  unmi s t a k ab ly  

au thor i zed  by  Con gr e ss .  T h e  D epar tm e n t  ha s  n o t  c i t ed  to  a ny  suc h  au thor i za t ion  

and  w e  ha ve  f ou nd  no ne .  Al t houg h  the  Pe t i t i o ner  i s  an  L L C,  we  c onc lude  i t  i s  a n  

en r o l l ed  memb er  o f  t he  t r i be  f o r  pu r po se s  o f  de t e r mi n ing  th e  en f o r c eab i l i t y  o f  t he  

UI  t ax .  T her e f o r e ,  t he  i nc id enc e  o f  t he  t ax  f a l l s  on  a  t r i ba l  member  and  we  

conc lude  th a t  t he  De par tm en t  may  no t  impose  th e  UI  t ax  on  Pe t i t i oner .  

Accor d ing l y ,  
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T HE  APPE ALS BO AR D R EV ERS ES  t he  D epar t men t ’ s  Mar c h  27 ,  2 019  

Rec on s ider ed  D ete r m ina t ion  o f  U nemp loymen t  I ns u r an ce  Lia b i l i t y  ba sed  upo n  th e  

ev id enc e  o f  r eco r d .  

T he  Pe t i t i o ner  i s  no t  l i ab l e  f o r  Ar i zon a  Unemp loym ent  I ns u r an ce  ( UI )  t ax e s  

under  A . R. S .  §  23 -6 13 .  

DAT E D:    5 /14 /2020   

APPE ALS BOA RD  

WI L LI A M G.  DA DE ,  Cha i r m an  

JANE T  L.  FE LT Z ,  Memb er  

NAN CY MI L LE R ,  M emb er  

_____________________________________________________________________________________ 

E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  Ac t  o f  

1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  

o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e

G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  Ac t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s

d i s c r i m i n a t i o n  i n  a dm i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,

c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i sa b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  D e p a r t m e n t

m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  t a k e  p a r t  i n  a
p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  D e p a r t m e n t  m u s t

p r o v i d e  s i g n  l a n g u a ge  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a re  d e a f ,  a  w h e e l c h a i r  a c c e s s i b l e  l o c a t i o n ,

o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t ha t  t h e  D e p a r t m e n t  w i l l  t a k e  a n y  o t h e r  r e a s o n a b l e

a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  pa r t  i n  a n d  u nd e r s t a n d  a  p r o g r a m  o r  a c t i v i t y ,  i nc l u d i n g  m a k i n g

r e a s o n a b l e  c ha n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  b e  a b l e  t o  u n d e r s t a n d  o r

t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  be c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  l e t  u s  k n o w  o f  y o u r

d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c um e n t  i n  a l t e r n a t i v e  f o r m a t

o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r m a n  a t

( 6 0 2 ) 7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  D E S  s e r v i c e s  i s

a v a i l a b l e  u p o n  r e q u e s t .

_____________________________________________________________________________________ 

RIGH T OF  AP P EA L TO THE A RI ZO NA TA X COU RT  
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T h i s  d ec i s ion  by  th e  Ap pe a l s  Bo ar d  i s  t he  f i n a l  ad min i s t r a t i ve  d ec i s i on  o f  

t he  D epar t men t  o f  E co nomic  Se cur i ty .   Howe ver ,  a ny  p ar ty  m ay  a ppe a l  t h e  d ec i s io n  

to  t he  Ar i zon a  T ax  Cour t ,  wh ich  i s  t h e  T ax  D epar tm en t  o f  t he  Sup er io r  Cou r t  i n  

Mar i cop a  Co un ty .   Se e ,  Ar iz ona  Rev i s ed  S ta t u t e s ,  §§  12 - 901  to  12 -914 .   I f  you  

have  q ue s t ion s  a bou t  t h e  p r oc edur e s  f o r  f i l i ng  an  ap pea l ,  yo u  mu st  con t ac t  t he  

Ar i zon a  T ax  Co ur t  a t  125  W.  W as h ing t on  S t r ee t  i n  Ph oen i x ,  Ar i zon a  8500 3 -2 243 .  

T e leph one :  ( 60 2)  506 - 3 776 .  

Fo r  your  i n f o r mat ion ,  we  s e t  f o r th  t he  p r ov i s ion s  o f  Ar i zon a  Rev i se d  

S ta tu t es ,  §  41 -1 993( C)  and  ( D) :  

C . Any  par ty  a ggr i e ved  by  a  d ec i s io n  o f  t he  appe a l s  boar d

conc er n in g  t ax  l i ab i l i t y ,  co l l e c t ion  o r  en f o r ce men t  m ay

appe a l  t o  t he  t ax  cour t ,  a s  d e f ine d  in  se c t ion  1 2 -161 ,  wi th i n

th i r ty  d ays  a f t e r  t he  d a t e  o f  mai l i ng  o r  e l ec t r on i c

t r ans mis s io n  o f  t he  de c i s ion .   T he  app e l l an t  nee d  no t  pa y

any  o f  t he  t ax  pena l ty  o r  i n t e r e s t  up he ld  by  the  app ea l s

boar d  in  i t s  de c i s ion  bef o r e  i n i t i a t i ng ,  o r  i n  o r der  t o

main t a in  an  appe a l  t o  t h e  t ax  c our t  pu r s uan t  t o  t h i s  sec t ion .

D . Any  app ea l  t h a t  i s  t a ken  to  t a x  cou r t  pu r sua n t  t o  t h i s

se c t ion  i s  s ub je c t  t o  t h e  f o l low ing  p r o v i s io ns :

1 . No  in j unc t i on ,  wr i t  o f  ma nda mus  o r  o the r  l ega l  o r

equ i t ab l e  p r oc e ss  may  i s su e  in  an  ac t i o n  in  a ny  cour t

in  t h i s  s t a t e  ag a in s t  an  o f f i ce r  o f  t h i s  s t a t e  t o  p r even t

o r  en jo in  the  co l l e c t io n  o f  an y  t a x ,  pena l ty  o r

in t e r e s t .

2 . T he  ac t io n  sh a l l  no t  be g in  mor e  th an  th i r ty  day s  a f t e r

the  da t e  o f  mai l i ng  o r  e l e c t r on ic  t r an s mis s ion  o f  t h e

appe a l s  boar d ' s  d ec i s io n .  Fa i lu r e  t o  b r ing  the  a c t io n

wi th in  t h i r ty  d ay s  a f t e r  t h e  da t e  o f  mai l i ng  o r

e l ec t r on i c  t r an smi ss ion  o f  t h e  ap pea l s  bo ar d ' s

dec i s io n  con s t i t u t e s  a  wa iver  o f  t h e  p r o t e s t  and  a

waiv er  o f  a l l  c l a im s  ag a in s t  t h i s  s t a t e  a r i s ing  f r om or

bas ed  on  t he  i l l ega l i t y  o f  t h e  t ax ,  pena l t i e s  an d

in t e r e s t  a t  i s sue .

3 . T he  s cop e  o f  r e v i e w o f  an  a ppe a l  t o  t ax  cour t  p u r su an t

to  t h i s  se c t io n  sha l l  be  gover n ed  by  s ec t io n  12 - 910 ,

app ly i ng  se c t io n  23 - 613 . 01  a s  t ha t  s e c t ion  r ea ds  on

the  da t e  t he  ap pe a l  i s  f i l ed  to  t he  t ax  cour t  o r  a s

the r e a f t e r  amen ded .   E i the r  pa r ty  t o  t he  a c t io n  ma y

appe a l  t o  t he  cour t  o f  app ea l s  o r  su p r eme c our t  a s

p r ov ide d  by  l a w .
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Cal l  t he  A ppe als  B oar d at  (6 02)  7 7 1 -90 36 wi th  a ny qu est ion s  

___________________________________________________________________________________ 

A copy  o f  t h e  f o r ego ing  w as  m ai l e d  on  5 /14 /202 0  

to :  

E R:  XXX  

( x ) E R RE P:

XXX

( x) DE PT .  RE P . :

XXX

PHOE NI X,  AZ   85004

( x ) XX,  CHI E F  OF  T AX

E MPL OY ME NT  AD MI NI ST R AT I ON

P O BOX 60 28

PHOE NI X,  AZ   85005 - 6028

By:   _____LS__________________________ 

 For  T he  Appe a l s  Boar d  



Arizona Department of 
Economic Security 

Appeals Board 

Appe a l s  Bo ar d  No .  T -1 6427 38 -00 1- B  

_____________________________________________________________________________________ 

XXXX X  ST AT E  OF  ARI Z ONA E  S  A T AX UNI T

AT T ORNE Y GE NE RA L C FP/C LA  

MAI L DR OP 191 1  

2005  N CE NT RA L A VE  

PHOE NI X,  AZ   85004   

 Pe t i t i on er  Depar tmen t   

_____________________________________________________________________________________ 

IMP OR TA NT - - -  TH IS  IS  TH E AP P E ALS BO AR D ’ S  DE CIS ION  

T he  De par tm en t  o f  E c onomi c  Se cur i ty  p r ov ide s  l angu ag e  a ss i s t an ce  f r e e  o f  c h ar ge .  

For  as s i s t an ce  in  your  p r e f e r r ed  l angu a ge ,  p l ea se  c a l l  ou r  Of f i c e  o f  App ea l s  ( 602)  

771 -903 6 .

IMP OR TA NT E - - -  EST A ES  L A DE C ISI ÓN D EL AP P E ALS BOA RD  

T he  De par tm en t  o f  E con omic  S ec ur i ty  s umin i s t r a  ayud a  d e  lo s  i d ioma s  g r a t i s .   Pa r a  

r ec ib i r  ayu da  en  s u  id ioma p r e f e r ido ,  po r  f avor  comunic ar s e  con  l a  o f i c in a  de  

ape l ac i one s  ( 602)  77 1 -903 6 .  

RIGH T TO AP P EA L TO T HE A RI ZO NA TA X COU RT  

Under  Ar i zo na  Rev i s ed  S t a tu t es ,  §  41 -1993 ,  t he  l a s t  d a t e  t o  f i l e  an  

App l i ca t i on  f o r  App ea l  i s  ***  M ay  4 ,  2020  *** .  

DE CI SI ON  

REV ERS ED  

T HE  P ET IT ION ER,  t h r o ugh  i t s  a u th o r i zed  r e p r e sen ta t iv e ,  pe t i t i on ed  f o r  a  

hear in g  f r om the  D ep ar tmen t ’ s  Rec o ns id er ed  Det e r mina t ion  o f  U nemp loy ment  

I nsu r a nc e  L iab i l i t y ,  d a t ed  Sep t emb er  12 ,  201 9 ,  wh i ch  h e ld  th a t  b ec au se  the  

Pe t i t i o ner ’ s  app ea l  f r om th e  Ju ne  6 ,  2 019 ,  De t e r mina t ion  o f  Liab i l i t y  w as  f i l ed  

l a t e ,  t he  De t e r mina t ion  o f  Liab i l i t y  r e maine d  in  e f f e c t .

T he  pe t i t i on  ha v ing  be en  t im ely  f i l ed ,  t he  A ppe a l s  B oar d  ha s  j u r i sd i c t i on  i n  

t h i s  m at t e r  pu r su an t  t o  A . R. S .  §§  23 -7 24 ,  and  23 -7 33 .  
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Wi th  no t i ce  t o  t he  pa r t i e s ,  a  hear in g  was  c ondu c te d  on  Febr uar y  26 ,  2020 .  

Al l  pa r t i e s  w er e  g iv en  th e  oppor t un i ty  t o  p r es en t  e v ide nc e  on  the  f o l l owin g  i s sue :  

1 . Whet her  t h e  Pe t i t i on er  f i l ed  a  t i mely  p e t i t i on  f o r

r eas s es sm en t  o r  ap pe a l  f o l lo wing  the  De par tm en t ’ s

Dete r m ina t i on  o f  Un emplo yment  I n su r a nce  Lia b i l i t y

i s sued  o n  Ju ne  6 ,  201 9 .

T he  Pe t i t i o ner  ap pe ar ed  wi t h  coun s e l  and  th r ee  w i tne s se s  ( two  t es t i f i ed ) .  

T he  De par tm en t  app ear e d  wi th  c ou nse l  an d  tw o  wi t ne ss e s  ( on e  t e s t i f i ed ) .  

Seven tee n  exh i b i t s  wer e  admi t t ed  in to  ev id enc e  ( D1  –  D6 ,  P1  –  P  11) .   

T HE  APPE A LS B OA RD FI NDS t he  f ac t s  p e r t i n en t  t o  t h e  i ss ue  be f o r e  u s  an d  

nec es sa r y  to  ou r  de c i s ion  a r e :   

1 . T he  Dete r mi na t i on  o f  Unempl oym ent  I nsu r anc e  Lia b i l i t y  w as  ma i l ed  to  t h e

Pe t i t i o ner ’ s  co r por a t e  o f f i ce  v i a  b u lk  mai l  on  Jun e  6 ,  20 19 .  T he  Pe t i t i on er

had  tw o  o f f i c es ,  X XX X wa s  th e  co r por a t e  o f f i ce  a nd  th e  co r r ec t  addr e s s  f o r

co r r e spon den ce .

2 . T he  Dete r m ina t i on  o f  Unem ploym ent  I n su r a nce  Lia b i l i t y  ha d  a  30 -day  a ppe a l

windo w.  T he  l as t  da y  to  t imely  a ppe a l  was  Ju ly  8 ,  2019 .  T he  Pe t i t i on er  f axe d

i t s  ap pe a l  on  J u ly  23 ,  201 9 .

3 . Pe t i t i o ner  d en i ed  r e ce i v ing  the  De t e r mina t io n  o f  Unem ploym ent  I ns u r an ce

Lia b i l i t y .  Mul t ip l e  empl oye es  a r e  u su a l ly  con tac t ed  whe n  s i mi l a r  d ocum ent s

a r r ive .

Ar i zon a  Admi n i s t r a t i v e  Co de ,  Sec t ion  R6 -3 -14 04  p r ov i de s  i n  pe r t i nen t  p a r t :

A . E xcep t  a s  o the r wi s e  p r ov id ed  by  s t a t u t e  o r  by

Depar tmen t  r egu la t i on ,  an y  p ayme nt ,  appe a l ,  a pp l i -

ca t io n ,  r eque s t ,  no t i c e ,  ob jec t i on ,  pe t i t i on ,  r epor t ,  o r

o ther  i n f o r ma t ion  o r  doc umen t  sub mi t t ed  to  t h e

Depar tmen t  sha l l  be  c ons ider ed  r ece ive d  by  and  f i l ed

wi th  the  Dep ar tme n t :

1 . I f  t r ansm i t t e d  v i a  t he  Un i t ed  S t a t e s  Po s t a l

Ser v i c e  o r  i t s  su cce s so r ,  on  the  da t e  i t  i s  mai l e d

as  s hown by  th e  pos tmar k ,  o r  i n  t he  ab sen ce  o f

a  pos t mar k  th e  pos t ag e  met e r  mar k ,  o f  t he

enve lope  in  w h ic h  i t  i s  r e ce i ved ;  o r  i f  no t

pos tm ar ke d  o r  po s t a ge  me te r  mar ked  o r  i f  t he

mar k  i s  i l l eg ib l e ,  on  th e  da t e  en t e r e d  on  t he

docum ent  a s  t h e  da t e  o f  compl e t io n .
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2 . I f  t r ans mi t t e d  by  any  me ans  o th er  t han  th e

Uni t e d  S ta t e s  Po s t a l  Ser v i ce  o r  i t s  su cce s so r ,

on  the  da t e  i t  i s  r ec e ive d  by  th e  Dep ar t men t .

*  *   *  

B . T he  su bmi ss i on  o f  a ny  p ayme nt ,  app ea l ,  app l i ca t io n ,

r eque s t ,  no t i ce ,  ob j ec t i on ,  pe t i t i on ,  r e por t ,  o r  o the r

in f o r mat i on  o r  do cume nt  no t  wi th in  the  s pec i f i e d

s t a t u to r y  o r  r e gu la to r y  pe r i od  s ha l l  be  con s i der e d

t imely  i f  i t  i s  e s t ab l i sh ed  t o  t h e  s a t i s f ac t io n  o f  t h e

Depar tmen t  t h a t  t he  d e l ay  in  s ubmi s s i on  wa s  due  to :

Depar tmen t  e r r o r  o r  m i s i n f o r mat ion ,  de l a y  o r  o t he r

ac t io n  o f  t he  Un i t ed  S ta t e s  Pos t a l  Ser v i c e  o r  i t s

suc ce s so r ,  o r  when  the  d e l a y  in  subm i ss ion  wa s  be -

cau se  the  ind i v idu a l  c han ged  h i s  ma i l i ng  ad dr e ss  a t  a

t ime  whe n  the r e  wo u ld  hav e  be en  no  r ea son  f o r  h im

to  no t i f y  t h e  Dep ar tme n t  o f  t he  a ddr e s s  ch ang e .

T he  Pe t i t i on er  t e s t i f i ed  th a t  i t  d id  no t  r ece i ve  t he  o r ig in a l  D e te r mi na t i on .  

T he  De par tm en t  t e s t i f i e d  th a t  t h e  D e te r min a t io n  w as  p r op er ly  a ddr e s sed  an d  

mai l e d .  I n  t he  Dep ar tmen t ’ s  r e j e c t io n  o f  t he  appe a l ,  an d  i t s  t e s t im ony ,  t he  

Depar tmen t  r e l i ed  on  the  m ai l  d e l iv e r y  r u l e ,  se t  f o r t h  i n  S ta t e  v .  M ay s ,  96  Ar i z .  

366 ,  376 -6 8 ,  395  P . 2d  71 9 ,  721  ( 19 64) ,  wh ich  he ld  t ha t  “ the r e  i s  a  s t r ong  

p r es umpt io n  th a t  a  l e t t e r  p r o pe r ly  ad dr es se d ,  s t amp ed ,  an d  d epo s i t ed  in  t he  U n i t e d  

S ta t e s  mai l  wi l l  r ea ch  the  addr es s ee . ”  T he  Depar tm en t  a r gu ed  tha t  und er  t he  mai l  

de l iv e r y  r u l e ,  t he  Pe t i t i o ner ’ s  t e s t im on y  tha t  i t  d id  no t  r ece ive  the  D e te r mi na t ion  

was  i r r e l ev an t  a nd  the  app ea l  shou ld  b e  con s id er ed  l a t e .  

Howe ver ,  i n  A da ms v .  B lake ,  2 05  Ar i z .  236 ,  242 ,  69  P . 3d  7 ,  14  ( 200 3) ,  t he  

Supr eme C our t  o f  Ar i zona  he ld  tha t  “ [ T ] he  p r esu mpt io n  i s  r ebu t t ed ,  howev er ,  when  

the  addr e s se e  den i es  r ec e ip t …” T he  C our t  r e l i ed  on  Gov er nm en t  E mploy ee s  I ns .  

Co .  v .  Super io r  Cou r t ,  27  Ar i z .  App .  219 ,  220 ,  553  P . 2d  672 ,  673  ( 1976) ,  wh ich  

s t a t ed  t ha t  “de n ia l  o f  r ec e ip t  r ebu t s  a  p r ima  f a c i e  ca se  o f  mai l i ng  a nd  c r ea t e s  a n  

i s sue  o f  f a c t  f o r  r es o lu t io n  by  th e  t r i e r  o f  f ac t . ”  

Her e ,  t h e  Pe t i t i on er  c r e d ib ly  t e s t i f i ed  th a t  t h e  De t e r min a t io n  wa s  n o t  

r ece i ved ,  wh ich  r e bu t s  t he  p r e sumpt i on  o f  de l i ve r y .  S in ce  th e  p r e sump t io n  o f  

de l iv e r y  ha s  been  s ucc e ssf u l l y  r ebu t t e d ,  and  the  Depar tm en t  d id  no t  p r e sen t  any  

add i t i ona l  ev i den ce  to  supp or t  a  f i nd i ng  o f  d e l iv e r y ,  w e  f ind  tha t  t he  Pe t i t i oner  

d id  no t  r e ce iv e  the  D e te r m ina t ion  ma i l ed  on  J une  6 ,  20 19 .  Acc or d in g ly ,  

T HE  APPE AL S B OA RD R EV ERS ES  t he  Re con s id er ed  Det e r mi n a t ion  o f  

Unemp loym ent  I n su r a nce  Li ab i l i t y  da t ed  Sep temb er  12 ,  20 19 .  T he  a ppe a l  wa s  

t imely  f i l ed .  
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T he  mat t e r  i s  r ema nde d  to  t he  UI  T ax  Depar tme n t  t o  i ss ue  a  r eco ns i der e d  

de t e r mi na t i on  p ur su an t  t o  t h e  p e t i t i oner ’ s  ap pe a l  o f  t he  De t e r mina t io n  o f  

Unemp loym ent  I n su r an ce  Lia b i l i t y  i s s ued  on  Jun e  6 ,  2019 .  

DAT E D:    4 /3 /2020   

APPE ALS BOA RD  

WI L LI A M G.  DA DE ,  Cha i r m an  

JANE T  L.  FE LT Z ,  Memb er  

NAN CY MI L LE R ,  M emb er  

_____________________________________________________________________________________ 

E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  Ac t  o f  

1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  

o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e

G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  Ac t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s

d i s c r i m i n a t i o n  i n  a dm i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,

c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i sa b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  D e p a r t m e n t

m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  t a k e  p a r t  i n  a
p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  D e p a r t m e n t  m u s t

p r o v i d e  s i g n  l a n g u a ge  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a re  d e a f ,  a  w h e e l c h a i r  a c c e s s i b l e  l o c a t i o n ,

o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t ha t  t h e  D e p a r t m e n t  w i l l  t a k e  a n y  o t h e r  r e a s o n a b l e

a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  pa r t  i n  a n d  u nd e r s t a n d  a  p r o g r a m  o r  a c t i v i t y ,  i nc l u d i n g  m a k i n g

r e a s o n a b l e  c ha n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  b e  a b l e  t o  u n d e r s t a n d  o r

t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  be c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  l e t  u s  k n o w  o f  y o u r

d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c um e n t  i n  a l t e r n a t i v e  f o r m a t

o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r m a n  a t

( 6 0 2 ) 7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  D E S  s e r v i c e s  i s

a v a i l a b l e  u p o n  r e q u e s t .

_____________________________________________________________________________________ 

RIGH T OF  AP P EA L TO THE A RI ZO NA TA X COU RT  

T hi s  d ec i s ion  by  th e  Ap pe a l s  Bo ar d  i s  t he  f i n a l  ad min i s t r a t i ve  d ec i s i on  o f  

t he  D epar t men t  o f  E co nomic  Se cur i ty .   Howe ver ,  a ny  p ar ty  m ay  a ppe a l  t h e  d ec i s io n  

to  t he  Ar i zon a  T ax  Cour t ,  wh ich  i s  t h e  T ax  D epar tm en t  o f  t he  Sup er io r  Cou r t  i n  

Mar i cop a  Co un ty .   Se e ,  Ar iz ona  Rev i s ed  S ta t u t e s ,  §§  12 - 901  to  12 -914 .   I f  you  
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have  q ue s t ion s  a bou t  t h e  p r oc edur e s  f o r  f i l i ng  an  ap pea l ,  you  mu st  con t ac t  t he  

Ar i zon a  T ax  Co ur t  a t  125  W.  W as h ing t on  S t r ee t  i n  Ph oen i x ,  Ar i zon a  8500 3 -2 243 .  

T e leph one :  ( 60 2)  506 - 3 776 .  

Fo r  your  i n f o r mat ion ,  we  s e t  f o r th  t he  p r ov i s ion s  o f  Ar i zon a  Rev i se d  

S ta tu t es ,  §  41 -1 993( C)  and  ( D) :  

C . Any  par ty  a ggr i e ved  by  a  d ec i s io n  o f  t he  appe a l s  boar d

conc er n in g  t ax  l i ab i l i t y ,  co l l e c t ion  o r  en f o r ce men t  m ay

appe a l  t o  t he  t ax  cour t ,  a s  d e f ine d  in  se c t ion  1 2 -161 ,  wi th i n

th i r ty  d ays  a f t e r  t he  d a t e  o f  mai l i ng  o r  e l ec t r on i c

t r ans mis s io n  o f  t he  de c i s ion .   T he  app e l l an t  nee d  no t  pa y

any  o f  t he  t ax  pena l ty  o r  i n t e r e s t  up he ld  by  the  app ea l s

boar d  in  i t s  de c i s ion  bef o r e  i n i t i a t i ng ,  o r  i n  o r der  t o

main t a in  an  appe a l  t o  t h e  t ax  c our t  pu r s uan t  t o  t h i s  sec t ion .

D . Any  app ea l  t h a t  i s  t a ken  to  t a x  cou r t  pu r sua n t  t o  t h i s

se c t ion  i s  s ub je c t  t o  t h e  f o l low ing  p r o v i s io ns :

1 . No  in j unc t i on ,  wr i t  o f  ma nda mus  o r  o the r  l ega l  o r

equ i t ab l e  p r oc e ss  may  i s su e  in  an  ac t i o n  in  a ny  cour t

in  t h i s  s t a t e  ag a in s t  an  o f f i ce r  o f  t h i s  s t a t e  t o  p r even t

o r  en jo in  the  co l l e c t io n  o f  an y  t a x ,  pena l ty  o r

in t e r e s t .

2 . T he  ac t io n  sh a l l  no t  be g in  mor e  th an  th i r ty  day s  a f t e r

the  da t e  o f  mai l i ng  o r  e l e c t r on ic  t r an s mis s ion  o f  t h e

appe a l s  boar d ' s  d ec i s io n .  Fa i lu r e  t o  b r ing  the  a c t io n

wi th in  t h i r ty  d ay s  a f t e r  t h e  da t e  o f  mai l i ng  o r

e l ec t r on i c  t r an smi ss ion  o f  t h e  ap pea l s  bo ar d ' s

dec i s io n  con s t i t u t e s  a  wa iver  o f  t h e  p r o t e s t  and  a

waiv er  o f  a l l  c l a im s  ag a in s t  t h i s  s t a t e  a r i s ing  f r om or

bas ed  on  t he  i l l ega l i t y  o f  t h e  t ax ,  pena l t i e s  an d

in t e r e s t  a t  i s sue .

3 . T he  s cop e  o f  r e v i e w o f  an  a ppe a l  t o  t ax  cour t  p u r su an t

to  t h i s  se c t io n  sha l l  be  gover n ed  by  s ec t io n  12 - 910 ,

app ly i ng  se c t io n  23 - 613 . 01  a s  t ha t  s e c t ion  r ea ds  on

the  da t e  t he  ap pe a l  i s  f i l ed  to  t he  t ax  cour t  o r  a s

the r e a f t e r  amen ded .   E i the r  pa r ty  t o  t he  a c t io n  ma y

appe a l  t o  t he  cour t  o f  app ea l s  o r  su p r eme c our t  a s

p r ov ide d  by  l a w.

Cal l  t he  A ppe als  B oar d at  (6 02)  7 7 1 -90 36 wi th  a n y qu est ion s  
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___________________________________________________________________________________ 

A copy  o f  t h e  f o r ego ing  w as  m ai l e d  on  4 /3 /2020  

to :  

( x ) E R RE P:  XXX

( x) ST AT E  OF  ARI Z ONA E  S  A T AX UNI T

XXX,  ASST

AT T ORNE Y GE NE RA L C FP/C LA

MAI L DR OP 191 1

2005  N.  CE NT RA L AVE

PHOE NI X,  AZ   85004

( x ) XXX,  CHI E F  OF  T A X

E MPL OY ME NT  AD MI NI ST R AT I ON

P O BOX 60 28

PHOE NI X,  AZ   85005 - 6028

By:   __LS_____________________________ 

 For  T he  Appe a l s  Boar d  



3rd QUARTER OF 
CALENDAR YEAR 2020 



Arizona Department of 
Economic Security Appeals Board 

A p p e a l s  Bo a r d  No .  T - 16 60 82 0 -0 01 -B  
 ____________________________________________________________________________________ 

X X X S TA T E O F AR IZ O N A  E  S  A  T A X U NIT  
c / o  S US A NN E CHY N O W ET H  
A SS T AT T OR NE Y G E N ER AL 
2 0 05  N OR TH  C E NT R AL  A V E   
M A IL  DR OP 19 11  
P H OE N IX ,  A Z  8 500 4   

 P e t i t i o n er  D e p a r tm e n t   
____________________________________________________________________________________ 

I M PO RT A NT - - -  TH IS  IS  THE  AP PE ALS  BO A RD ’S  DE CIS IO N 
T h e  D e pa r tm en t  o f  E co no mi c  S e c ur i t y  p ro v i d es  l an gua g e  as s i s t a n c e  f r ee  o f  
c h a r ge .   Fo r  a s s i s t a n ce  i n  yo u r  p r e fe r r e d  l an gu ag e ,  p l e a s e  c a l l  ou r  O f f i c e  o f  
A p p e a l s  (6 02 )  77 1 -9 0 36 .  

I M PO RT A NTE - - -  EST A E S  L A  DE CI SIÓ N DE L AP PEA LS  BO AR D 
T h e  D e p a r tm e n t  o f  E c on omi c  S e cu r i t y  sum in i s t r a  ay ud a  d e  l o s  i d i om as  g ra t i s .  
P a r a  r e c i b i r  ay ud a  e n  su  i d io m a  p re f e r i do ,  po r  f av or  c om un ic a r se  c on  l a  o f i c i n a  
d e  ap e l a c io ne s  ( 602 )  7 71 - 90 36 .  

D E C IS IO N  
D IS M ISSE D 

T H E  E M PLO YE R  h a s  a s ke d  t o  w i th d r aw  i t s  p e t i t i o n  f o r  he a r i ng  un d er  
A .R .S .  §  23 -6 74 ( A )  a nd  Ar i zo n a  Ad min i s t r a t i v e  Co d e ,  S ec t i on  R 6- 3 -1 50 2 (A ) .  

T h e  A pp e a l s  B o a rd  h as  j u r i s d i c t i on  i n  t h i s  m a t t e r  un d e r  A .R .S .  §  23 -7 24 .  

A r i zo n a  Adm in i s t r a t i v e  C od e ,  S e c t ion  R 6- 3 -1 50 2( A )  p ro v i d es  i n  p e r t i n en t  
p a r t :  

A . T h e  Bo a rd  o r  a  h ea r in g  o f f i c e r  i n  t he  D e pa r tm en t ' s
O f f i ce  o f  A pp e a l s  ma y  in fo r ma l ly  d i s po s e  o f  a n
a p p e a l  o r  p e t i t i on  w i t ho u t  f u r th e r  app e l l a t e  r ev i ew
o n  th e  m e r i t s :
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1 .  B y  wi th d ra w al ,  i f  t h e  a pp e l l an t  wi t hd r a ws  t h e  
a p p e a l  i n  wr i t i ng  o r  o n  t h e  r e c o rd  a t  a n y  t im e 
b e f o re  t h e  d e c i s i on  i s  i s s ue d ;  . . .  ( e m ph as i s  
a d d ed ) .  

W e  h av e  c a r e fu l ly  r e v i e w ed  t h e  r e co rd .  

T H E APP EA LS B OA R D FIN DS th e r e  i s  n o  r e as on  t o  d en y  t h e  Emp lo y er ’ s  
r e q u es t .   Ac c o rd i ng l y ,  

T H E APPE A LS BO A RD D IS MISSES  t h e  p e t i t i on .  Th i s  d e c i s io n  d o es  no t  
a f f e c t  a ny  a g r e eme n t  e n t e r ed  i n t o  be t w e en  t h e  Em pl oy e r  an d  t h e  D ep a r t me n t ,  
e i t h e r  c on cu r r en t l y  w i th  t he  wi t hd r a wa l  o r  su bs e qu e n t  t he r e to .   

D A T ED :    8 /2 0 / 20 20   

     APP E AL S B O AR D 

P ET ER  J .  LA NS D OW N E ,  A c t i ng  M e mb e r  

_____________________________________________________________________________________ 

E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .

_____________________________________________________________________________________ 
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R IG HT OF  AP PEA L TO THE  A R IZO N A T A X CO U RT 
 

T h i s  d e c i s i on  by  th e  A pp e a l s  Bo a r d  i s  t h e  f i n a l  ad min i s t r a t i v e  d e c i s i on  o f  
t h e  De p a r tm e n t  o f  E co nom i c  S e cu r i t y .   H ow e v er ,  a ny  p a r ty  m ay  a pp e a l  t h e  
d e c i s i on  to  t h e  A r i z o n a  T a x  C ou r t ,  wh i ch  i s  t h e  T a x  D ep a r t m en t  o f  t h e  Sup e r i o r  
C ou r t  i n  M a r i c op a  C ou n t y .   S e e ,  A r izo n a  R e v i se d  S t a tu t e s ,  §§  12 - 90 1  t o  12 - 91 4 .   
I f  y ou  h a ve  q u es t ion s  a bo u t  t h e  p r o c edu r e s  fo r  f i l i n g  a n  ap p e a l ,  y ou  mu s t  c on t a c t  
t h e  A r i z on a  T ax  Co u r t  a t  12 5  W .  Was h i ng to n  S t re e t  i n  P ho e n ix ,  A r i z on a  85 0 03 -
2 2 43 .   T e l e ph on e :  (6 0 2)  5 06 - 37 76 .  

Fo r  yo ur  i n fo rm a t i on ,  w e  s e t  fo r th  t he  p r ov i s i on s  o f  A r i z on a  R ev i s e d  
S t a tu t e s ,  §  4 1 -1 99 3( C )  a nd  (D ) :  
 

C .  A n y  p a r t y  a gg r i e ve d  b y  a  d e c i s i on  o f  t h e  a pp e a l s  bo ar d  
c o n c er n i ng  t a x  l i ab i l i t y ,  c o l l e c t i o n  o r  e n f o r c em en t  ma y  
a p p e a l  t o  t h e  t a x  c ou r t ,  a s  d e f in e d  i n  s e c t io n  12 -1 61 ,  
w i t h i n  t h i r t y  d ays  a f t e r  t h e  d a t e  o f  ma i l i n g  o r  e l e c t ro n i c  
t r an smi s s io n  o f  t h e  d e c i s io n .   T h e  app e l l an t  n e e d  no t  p ay  
a n y  o f  t h e  t a x  p ena l t y  o r  i n t e r e s t  u ph e ld  b y  th e  ap p e a l s  
b o a rd  i n  i t s  d ec i s i on  b e fo r e  i n i t i a t i n g ,  o r  i n  o r de r  t o  
m ai n t a i n  a n  ap p ea l  t o  t h e  t ax  co ur t  pu r su a n t  t o  t h i s  
s e c t io n .  

 
D .  A n y  ap p e a l  t h a t  i s  t ak e n  t o  t ax  cou r t  p u r su a n t  t o  t h i s  

s e c t io n  i s  su b j e c t  t o  t h e  f o l l ow in g  p r ov i s i o ns :  
 
1 .  N o  in ju n c t i on ,  w r i t  o f  ma nd a mu s  o r  o th e r  l eg a l  o r  

e q u i t a b l e  p ro c es s  m a y  i s s u e  i n  a n  a c t i on  i n  an y  
c o u r t  i n  t h i s  s t a t e  a g a ins t  a n  o f f i c e r  o f  t h i s  s t a t e  t o  
p r e v en t  o r  e n j o in  t h e  c o l l e c t i o n  o f  any  t ax ,  p en a l ty  
o r  i n t e re s t .  
 

2 .  T h e  a c t i on  sh a l l  n o t  b eg i n  m o re  t ha n  th i r t y  da ys  
a f t e r  t h e  d a t e  o f  ma i l i n g  o r  e l e c t r on i c  t r a ns mis s i on  
o f  t h e  ap p ea l s  b oa rd ' s  d e c i s i on .  Fa i lu re  t o  b r i ng  th e  
a c t i on  w i th in  t h i r t y  d ay s  a f t e r  t h e  d a t e  o f  m a i l i n g  o r  
e l e c t r on i c  t r an smis s i on  o f  t h e  app e a l s  b oa r d ' s  
d e c i s i on  co ns t i t u t es  a  w a i ve r  o f  t h e  p ro t e s t  a nd  a  
w a iv e r  o f  a l l  c l a im s  ag a i ns t  t h i s  s t a t e  a r i s in g  f rom 
o r  b a s ed  o n  t h e  i l l e g a l i t y  o f  t h e  t a x ,  p en a l t i e s  an d  
i n t e r es t  a t  i s su e .  

 
3 .  T h e  s c op e  o f  r ev i e w  o f  an  ap p e a l  t o  t ax  co u r t  

p u r s u an t  t o  t h i s  s e c t io n  sh a l l  b e  go v ern e d  b y  se c t io n  
1 2 -9 10 ,  a pp l y i ng  se c t i on  2 3 - 61 3 . 01  as  t h a t  s e c t i o n  
r e a d s  o n  th e  d a t e  t h e  a pp e a l  i s  f i l e d  t o  t h e  t a x  co u r t  
o r  a s  t h e r ea f t e r  a me n d ed .   E i t h e r  p a r ty  t o  t h e  a c t i on  
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m a y  a pp e a l  t o  t h e  c o u r t  o f  ap p e a l s  o r  s up r em e  co u r t  
a s  p r ov i d ed  b y  l aw .  
 

 
 

Cal l  the  Appea ls  Board  at  (602)  771-9036  with  any quest ions  
 

___________________________________________________________________________________ 
A  c op y  o f  t h e  fo r e go in g  w as  m ai l e d  on  8 / 20 /2 02 0  
t o :  
 
 E r :  X XX A c c t .  No :  XX X 
 
( x )  E r  R ep :  
 BR A N DO N  A  K E IM 
 FR A ZER  R Y AN  GO L DB ER G & 
 A R NO L D 
 1 8 50  N OR TH  C E NT R AL  A V EN U E 
 S U IT E 18 00  
 P H OE N IX ,  A Z 85 00 4  
 
( x )  D e p t  R e p :  
 S US AN N E C H Y NOW E T H  
 A SS T AT T OR NE Y G E N ER AL 
 2 0 05  N  C EN TR AL  A V E 
 M A IL  DR OP 19 11  
 P H OE N IX ,  A Z  8 500 4  
 
( x )  S A NDR A  C AN E Z,  C H IE F  O F T AX 

E MP LO Y ME NT  AD M IN IS TR A T IO N 
P  O  B O X 60 28  
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y :   __LS_____________________________ 

Fo r  Th e  A pp e a l s  Bo a r d  
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