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1 .  By  wi t hd r a wa l ,  i f  t h e  a ppe l l a n t  w i t hd r a ws  t he  

a ppe a l  i n  wr i t i ng  o r  on  t he  r e c o r d  a t  a ny  t ime  
be f o r e  t he  de c i s i on  i s  i s s ue d ;  . . .  ( e m pha s i s  
a dde d ) .  

 
W e  ha ve  c a r e f u l l y  r e v i e we d  t he  r ec o rd .  

 
THE APP EALS BO ARD FI N DS t he r e  i s  no  r e as on  t o  w i t hho l d  g ra n t i ng  t he  

r e que s t .   Ac c o r d i ng l y ,  
 
THE AP P EALS B OAR D D I SM I SSES  t h e  pe t i t i on .   Any  s c he du l e d  he a r i ng  

i s  c a nc e l l e d .   Th i s  de c i s i on  doe s  no t  a f f e c t  any  a g r e em e n t  e n t e r e d  i n t o  be t we e n  
t he  Pe t i t i one r  a nd  t he  De pa r tm e n t ,  e i t he r  c onc u r r e n t ly  w i t h  t he  w i t hd r awa l  o r  
s ubs e quen t  t he r e t o .   
 

 
DATE D:        7 / 15 /2024       
 

APPEA L S BOA R D 
       

  
ROBE RT I RANI ,   
Adm i n i s t r a t i ve  Law J udge   
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E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
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Cal l  the  Appea ls  Board  a t  (602)  771-9036  wi th  any  quest ions  

 
___________________________________________________________________________________ 
 
A  c opy  o f  t he  f o r ego i ng  wa s  m a i l e d  on  7 / 15 / 2024  
t o :  
 
 E r :    Ac c t .  No :   
 
( x )  DAVI D S ELDEN,  ESQ.  
 PSGM  L AW  
 7901  N .  16 T H  ST . ,  #200  
 PHOE NI X,  AZ   8 5020  
 
( x )  DON ALD  BAI ER  
 ASST A T TORN EY  GENE R AL  
 2005  N  C ENTR AL AVE   
 M AI L  DR OP 1911  
 PHOE NI X,  AZ   8 5004  
 
( x )  M ARI A VAN RA A LTE,  CHI EF  OF  T AX  

EM PLOY M ENT A DM I NI STRATI ON  
P  O  BO X  6028  
PHOE NI X,  AZ   8 5005 - 6028  

 
 
 
By :   ___LS____________________________ 
         Fo r  The  Appe a l s  Boa r d  
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i nd i v i dua l s  f o r  t he  Pe t i t i one r  ( J a n i t o r s )  c ons t i t u t e  em p loym e n t  and  a l l  f o r m s  o f  
r e m uner a t i on  pa i d  f o r  s uc h  s e r v i ce s  c ons t i t u t e  wa ge s .    

 
The  pe t i t i on  f o r  he a r i ng  hav i ng  be en  t i m e l y  f i l e d ,  t he  Appe a l s  Boa r d  ha s  

j u r i s d i c t i on  i n  t h i s  m a t t e r  pu r s ua n t  t o  Ar i z ona  Re v i s e d  S t a t u t e s  §  23 - 724 (B) .  
 

THE AP P EALS B OAR D s c he du l e d  a  t e l e phone  he a r i ng  f o r  J une  25 ,  2024 .  
Appe a l s  Boa r d  Adm i n i s t r a t i ve  La w J udge  Robe r t  I r a n i  p r e s i de d  ove r  t he  he a r i ng  
on  t ha t  da t e ,  a nd  a l l  pa r t i e s  we r e  g i ven  a n  oppor t un i t y  t o  p r e s e n t  ev i de nc e  on  t he  
f o l l owi ng  i s s ue s :  

 
1 .  W he t he r  t he  Pe t i t i one r  i s  an  e m p l oye r  s ub j e c t  t o  t he  Em pl oyme n t  

Se c u r i t y  La w o f  Ar i z ona ;   
 
2 .  W he t he r  s e r v i ce s  pe r f o rm ed  by  i nd i v i dua l s  a s  a  J a n i t o r  f o r  t he  

Pe t i t i one r  c ons t i t u t e  em p loym e n t .  Spe c i f i c a l l y ,  whe the r  j a n i to r i a l  
s e r v i ce s  pe r f o rm ed  by  t he  W or ke r  f r om  Janua r y  1 ,  2021  t h r ough  
Se p t e m ber  30 ,  2022  ( a ud i t  pe r i od )  c ons t i t u t e  em p l oymen t ;  

 
3 .  W he t he r  r e m unera t i on  pa id  by  t he  Pe t i t i one r  f o r  s uc h  s e rv i c e s  

c ons t i t u t e s  wa ge s ;  a nd  
 
4 .  W he t he r  t he  Pe t i t i one r  i s  l i ab l e  f o r  Ar i z ona  Une m pl oyme n t  I ns u ra nc e  

Ta xe s  a s  o f  J a nua ry  1 ,  2021 .   
 
The  De pa r tm e n t  appe a r e d  th r ough  c ouns e l  and  p r e s en t e d  t e s t i m ony  f rom  

t wo  wi t ne s s .  The  Pe t i t i one r  a ppe a re d  a t  t he  s c he du le d  he a r i ng  a nd  p r e s e n t e d  
t e s t i m ony  f r om one  w i t ne s s .  Exh i b i t s  D15  t h rough  D16 ,  P1  t h r ough  P5 ,  and  A1  
we r e  a dmi t t e d  i n t o  e v i de nce .  A l t hough  m a r ke d  a nd  i de n t i f i e d  a nd  a n  oppo r t un i t y  
f o r  ob j e c t i on  g i ven ,  t he  Ap pe a l  T r i buna l ,  t h rough  i na dve r t e nc e ,  d i d  no t  f o r m a l ly  
r e c e i ve  Exh i b i t s  D1 - D14  i n t o  e v i de nc e .  Th i s  Boa r d ,  pu r s ua n t  t o  A .R .S .  §  23 -
674 ( D) ,  on  i t s  own  m o t i on ,  a dm i t s  t he  e xh i b i t s  i n t o  e v i de nc e .  

 
THE A PP EALS B OAR D FI NDS t he  f a c t s  pe r t i ne n t  t o  t he  i s s ue  be f o r e  us  

a nd  ne c e s s a r y  t o  ou r  de c i s ion  a r e :   
 
1 .  The  Pe t i t i one r  i s  a  j a n i t o r i a l  a nd  m a in t e na nc e  c om pa ny  t ha t  ope ra t e d  

w i t h i n  t he  S t a t e  o f  Ar i z ona  du r i ng  t he  a ud i t  pe r i od .  I t  i s  a  s i ng l e -
m e m ber  l i m i t e d  l i a b i l i t y  c om pa ny  i n  good  s t a nd i ng  w i th  t he  Ar i z ona  
Cor po r a t ion  Com mi s s i on .   
 

2 .  The  Pe t i t i one r  ha s  a  wr i t t en  a g r e eme n t  w i t h  t he  C l i en t  t o  p r ov i de  
j a n i t o r i a l  s e r v i ce s  a t  t he  C l i e n t ’ s  s e c u r e  f ac i l i t y .  J an i t o r s  do  no t  
pe r f o rm  se r v i ce s  on  t h e  Pe t i t i one r ’ s  p r e mi s e s .  

 
3 .  The  C l i e n t  p r oh ib i t s  t he  Pe t i t i one r  f r om  a l l owi ng  a ny  J a n i to r  t o  
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p r ov i de  s e r v i ce s  a t  i t s  f a c i l i t y  un l e s s  t he  J a n i to r  c om ple t e s  a  
ba c kg r ound  c he c k  a nd  r e c e ive s  a  s e cu r i t y  c l e a r a nc e .  
 

4 .  The  C l i en t  ha s  i s sue d  s e c u r i t y  c l e a r anc e s  t o  t h r e e  worke r s  t o  p r ov i de  
j a n i t o r i a l  s e r v i ce s  f o r  t he  Pe t i t i one r .  The y  i nc l ude  t he  Pe t i t i o ne r ,  t he  
W or ke r ,  a nd  one  o t he r  J a n i t o r .  The  Pe t i t i one r  gu i ded  t he  Wor ke r  
t h r ough  the  ba c kg round  c he c k  a nd  s ec u r i t y  c l ea r a nc e  p roc e s s .  

 
5 .  The  W orke r  d i d  no t  e ngage  t he  se r v i ce s  o f  a n  a s s i s t a n t  whe n  

p r ov i d i ng  j a n i t o r i a l  s e r v i c es  f o r  t he  Pe t i t i one r .  The  Pe t i t i one r ,  t he  
C l i e n t ,  and  t he  Wor ke r  ne ve r  c on t em p l a t e d  the  op t i on  o f  a u t ho r i z i ng  
J a n i t o r s  t o  h i r e  t he i r  own  a s s i s t a n t  o r  s ubs t i t u t e  wor ke r .  

 
6 .  The  Pe t i t i one r  has  a  c on t r a c t ua l  ob l i ga t i on  t o  p r ov i de  j a n i to r i a l  

s e r v i ce s  t ha t  m ee t  t he  C l i e n t ’ s  qua l i t y  s t anda r ds .  The  Pe t i t i one r  
i s s ue s  i n s t r uc t i ons  t o  J a n i to r s  t o  e ns u r e  t ha t  t he  s e r v i c e  r e s u l t s  m e e t  
t he  C l i e n t ’ s  qua l i t y  s t a nda rds .   
 

7 .  The  Pe t i t i one r  does  n o t  r e qu i r e  J a n i to r s  t o  p rov i de  a n  o r a l  o r  wr i t t en  
r e po r t  a bou t  t he  pe r f o rm a nc e  o f  t he i r  s e r v i c e s .  

 
8 .  I f  a  J a n i to r  wa s  a bs e n t  o r  o the r wi s e  una b l e  t o  pe r f o rm  h i s  du t i e s ,  t he  

Pe t i t i one r  wou l d  a r r a nge  to  c ove r  t he  a bs e nc e  by  e i t he r  pe r f o r m i ng  
t he  s e r v i c e s  h im s e l f  o r  ha v ing  t he  t h i r d  J a n i t o r  p r ov i de  s e r v i ce s .  The  
Pe t i t i one r  wou l d  no t  a l l ow  a n  i nd i v i dua l  he  d i d  no t  know t o  s e e k  a  
s e c u r i t y  c l e a r a nc e  f r om t he  C l i e n t  a nd  p r ov i d e  j a n i t o r i a l  s e rv i c e s  
unde r  h i s  c on t r ac t .   

 
9 .  The  Pe t i t i one r  ha s  e s t a b l i she d  a n  o r de r  o f  t he  a r e a s  t o  be  c l ea ne d  

wi t h i n  t he  C l i e n t ’ s  f ac i l i t y  a nd  a  ge ne r a l  r ou t i ne  f o r  c l ea n i ng  e a ch  
a r e a .  He  a dv i s e s  J a n i t o r s  t o  f o l l ow  the  o r de r  a nd  r ou t ine .  

 
10 .  The  Pe t i t i one r  may  d i s c ha rge  J a n i t o r s  a t  a ny  t i m e  wi thou t  c a use  a nd  

w i t hou t  i nc u r r i ng  l e ga l  l i a b i l i t y .  
 
11 .  The  t e r ms  o f  t he  c on t r ac t  r e qu i r e  t he  Pe t i t i one r  t o  p r ov i de  j an i t o r i a l  

s e r v i ce s  on  M onda y ,  W e dne s da y ,  a nd  F r i da y  a t  a ny  t i m e  wi t h i n  a  
s pe c i f i e d  r a nge  o f  hou r s  e a c h  da y .  Som e  o f  t he  t im e  s l o t s  a r e  
a va i l a b l e  f o r  s e ve r a l  hour s  a  da y .  T i m e  s lo t s  f o r  spe c i f i c ,  h i gh l y  
s e c u r e  a r e a s  a r e  mor e  l i mi t e d .  The  Cl i e n t  a u t ho r i z e d  t he  Pe t i t i one r  t o  
p r ov i de  j a n i t o r i a l  s e r v i ce s  a t  a ny  t im e  wi t h in  t he  e s t ab l i s he d  pe r i ods .   

 
12 .  The  Pe t i t i one r  s e l e c t e d  t he  hou r s  o f  wor k  a nd  de ve l ope d  a  s c he du l e .  

W he n  t he  Pe t i t i one r  h i r e d  t he  W or ke r ,  he  t o l d  t he  W orke r  wha t  da ys  
a nd  hou r s  he  wou l d  wor k .  Dur i ng  t he  a ud i t  pe r i od ,  t he  Wor ke r  
p r ov i de d  s e r v i ce s  on  M onda y ,  W e dne s da y ,  a nd  F r i da y .  He  be ga n  a t  
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a bou t  5 :00  a .m .  a nd  wor ke d  un t i l  a pp r ox i m a t e l y  8 : 30  a .m .  On  
oc c a s i on ,  he  wa s  ab l e  t o  l e ave  e a r l y .  The  W orke r  a l s o  p r ov i de d  pa r t -
t i me  c a re  t o  a  f am i l y  m em ber .  

 
13 .  The  W or ke r  p r ov i d e d  j an i t o r i a l  s e r v i c es  f o r  t he  Pe t i t i one r  

c on t i nuous l y  f r om Fe b r ua r y  2019  t o  De c e m be r  2022 .   
 
14 .  The  W or ke r  d i d  no t  ha ve  p r i o r  j an i t o r i a l  expe r i e nc e  whe n  h e  wa s  

h i r e d .  He  c ou l d  no t  pe r f o rm t he  j a n i to r i a l  s e r v i c e s  w i t hou t  r ec e iv i ng  
t r a i n i ng .  W he n  t he  W or ke r  be ga n ,  t he  Pe t i t i one r  ga ve  h i m  a  t ou r  o f  
t he  f a c i l i t y  a nd  ou t l i ne d  h i s  c l ea n ing  e xpe c t a t i ons .  He  a c c om pa n i e d  
t he  W or ke r  t he  e n t i r e  da y  and  p r ov i de d  s pe c i f i c  t r a i n i ng  a bou t  how t o  
c l e a n  a nd  pe r f o rm  o t he r  j a n i t o r i a l  du t i e s .  
 

15 .  The  Pe t i t i one r  on ly  ne e ds  Ja n i t o r s  t o  p r ov i de  s e r v i ce s  on  a  pa r t - t im e  
ba s i s  f o r  a pp r ox im a t e l y  15  hou r s  pe r  we e k .  He  doe s  no t  r equ i r e  
J a n i t o r s  t o  wor k  f u l l - t im e .   

 
16 .  The  C l i en t  doe s  no t  pe rmi t  t he  Pe t i t i one r  t o  b r i ng  a ny  t oo l s  a nd  

m a t e r i a l s  i n t o  i t s  s e c u r ed  f a c i l i t y  o t he r  t ha n  f l oo r  c l ea n i ng  
e qu i pm e n t .  The  C l i e n t  fu r n i s he s  a l l  o t he r  t oo l s  a nd  m a t e r i a l s  
ne c e s s a r y  f o r  J a n i t o r s  t o  pe r f o rm  t he i r  s e rv i c e s .  The  t oo l s  a n d  
m a t e r i a l s  i nc l ude  bu t  a r e  no t  l i m i t e d  t o  c l e a n i ng  p r oduc t s ,  m ops ,  
t owe l s ,  dus t e r s ,  s p r a y  bo t t l e s ,  a nd  s que e ge e s .  The  Pe t i t i one r  c on t r o l s  
t he  o r de r i ng  a nd  i nve n t o r y .  J a n i t o r s  do  no t  p r ov i de  a ny  t oo l s  o r  
m a t e r i a l s .  

 
17 .  J a n i t o r s  do  no t  i nc u r  a ny  bus i ne s s ,  t r a ve l i ng ,  o r  i nc i de n t a l  e xpe ns e s  

i n  c onnec t i on  w i th  t he  wor k .  I f  t he  Pe t i t i one r  a s ked  a  J a n i to r  t o  
pu r c ha s e  a n  i t em ,  t he  Pe t i t i one r  wou ld  m os t  l i ke l y  r e i mbur s e  h im .  

 
18 .  The  W orke r  d i d  no t  ha ve  a  l i c e nse  t o  ope r a t e  a  bus i nes s  i n  Ar i z ona .  

He  d i d  n o t  a dve r t i s e  h i s  s e rv i c e s  t o  t he  pub l i c  o r  m e e t  t he  Pe t i t i one r  
t h r ough  a n  a dve r t i s em e n t  he  p l ac e d  t o  de ve l op  a n  i nde pe nden t  
bus i ne s s .   

 
19 .  The  Pe t i t i one r  a nd  t he  W orke r  ne go t i a t e d  t he  W or ke r ’ s  r a t e  o f  pa y ,  

$1400  pe r  m on t h .  The  a moun t  wa s  a  gua r an t e e d  f l a t  f e e  w i thou t  
c ons i de ra t i on  o f  t he  t o t a l  num be r  o f  hou r s  t he  W or ke r  p r ov i de d  
s e r v i ce s .  The  Pe t i t i one r  wou l d  ha ve  pa i d  t he  W or ke r  t he  s a m e  f e e  i f  
t he  W or ke r  wa s  a bs e n t .  The  Pe t i t i one r  r e gu l a r ly  pa i d  t he  m on t h ly  f l a t  
r a t e  w i t h  oc c a s i ona l  pa r t i a l  pa ym e n t s  m a de  du r i ng  d i f f e r e n t  pe r i ods .  
The  Pe t i t i one r  d i d  no t  pa y  t he  W or ke r  on  t he  s a m e  day  e a c h  mon t h .  
I n s t e a d ,  t he  Pe t i t i one r  de l aye d  pa y ing  t he  W or ke r  fo r  h i s  s e r v i c e s  
un t i l  a f t e r  he  r ec e ive d  t he  C l i e n t ’ s  paym e n t .  
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20 .  J a n i t o r s  do  no t  ha ve  any  r e c u r r i ng  l i ab i l i t i e s  o r  ob l i ga t i ons  
a s s oc i a t ed  w i t h  a  bus i ne s s .  The y  d o  no t  pa y  a ny  e xpe ns e s  suc h  a s  
wa ge s ,  r en t  o r  o t he r  ope r a t i ng  e xpe ns es .   
 

21 .  J a n i t o r s  ha ve  t he  r i gh t  t o  end  t he  s e r v i c e s  p rov i de d  t o  t he  Pe t i t i one r  
a t  a ny  t im e  wi t hou t  i nc u r r ing  l e ga l  l i a b i l i t y .  

 
22 .  J a n i t o r s  do  no t  m a ke  a ny  c a p i t a l  expe nd i t u re s  o r  i nve s t  i n  bus i ne s s  

a s s e t s  nec e s s a r y  t o  pe r f o rm t he i r  s e rv i c e s  f o r  t he  Pe t i t i one r .   
 
23 .  The  W orke r  d i d  no t  p r ov i de  j a n i t o r i a l  s e r v i ce s  t o  a nyone  o t he r  t ha n  

t he  Pe t i t i one r  du r ing  t he  t im e  he  p rov i de d  s e r v i c e s  f o r  t he  Pe t i t i one r .   
 
24 .  W he n  t he  Pe t i t i one r  e ngage d  t he  W or ke r  t o  p r ov i de  j a n i t o r i a l  

s e r v i ce s ,  he  d i d  s o  f o r  a n  i nde f i n i t e  pe r i od .  
 
25 .  W he n  t he  Pe t i t i one r  e nga ged  t he  W or ke r ,  he  a dv i s e d  the  W or ke r  t ha t  

he  wa s  a  “ c on t r a c t e d  wor ke r ” .  The  W or ke r  s i gne d  a  doc um e n t  d r a f t e d  
by  t he  Pe t i t i one r  wh i c h  s t a t e d ,  “ To  e a c h  c on t r a c t e d  wor ke r  [ …]  You  
a r e  work i ng  a s  a  c on t r a c t e d  wor ke r  f o r  [ t he  Pe t i t i one r ]  a nd  
r e s pons i b l e  o f  a nd  f o r  you r  t a xe s .  S i nc e re l y ,  [ t he  Pe t i t i one r ] ” .  The  
doc um e n t  i s  da t e d  Fe b r ua r y  19 ,  2019 .  

 
26 .  The  Pe t i t i one r  i s  c on t r ac t ua l l y  ob l i ga t e d  t o  p r ov i de  l i ab i l i t y  

i n s u r a nce  a nd  wor ke r s ’  c om pe ns a t i on  i n su r a nc e .  The  Pe t i t i one r  
ob t a i ne d  a nd  c on t inue s  t o  pa y  f o r  bo t h  i n s u r a nc e  po l i c i e s .  J a n i t o r s  
a r e  no t  r e qu i r ed  t o  c a r r y  l i a b i l i t y  o r  wor ke r s '  c om pe ns a t i on  
i n s u r a nce .  

 
27 .  Dur i ng  the  a ud i t  pe r i od ,  t he  Pe t i t i one r  i s s ue d  a n  I RS  Fo r m  1099 -

NEC,  No ne m pl oyee  Com pe ns a t i on ,  t o  t he  W orke r .  
 
28 .  The  Pe t i t i one r  i s sue s  J a n i to r s  a  un i f o r m  s h i r t  w i t h  t he  Pe t i t i one r ’ s  

c om pa ny  l ogo  a nd  r e qu i r e s  t he m  t o  we a r  i t  whe n  p r ov i d i ng  s e r v i c e s .  
 
29 .  The  Pe t i t i one r  i s  r e s pons i b l e  f o r  pa y i ng  f e de ra l  une m pl oym e n t  t a xe s  

on  pa ym en t s  m a de  t o  wor ke r s  who  p r ov i de  j a n i to r i a l  s e r v i c e s .   
 

REASO N I NG  AN D CO NC LUSI O N S O F LA W  
 
I t  i s  t he  pub l i c  po l i c y  o f  t h i s  s t a t e  t o  p rov i de  e conom i c  se c u r i t y  fo r  

une m pl oye d  wor ke r s  a nd  t he i r  f a m i l i e s  by  de d i c a t i ng  r e s e r ves  t o  be  u s e d  f o r  
pe r i ods  o f  une m ploym e n t .  A .R .S .  §  23 - 601 .  S t a t e  l a w  im pos e s  on  e ve r y  em p l oye r  
f o r  e a c h  c a l e nda r  ye a r  a n  une m pl oym e n t  i n su r a nc e  exc i s e  t a x  w i t h  r e spe c t  t o  
wa ge s  pa i d  f o r  em p l oymen t .  The  e m p l oye r ’ s  c on t r ibu t i ons  a r e  pa ya b l e  on  a  
qua r t e r l y  ba s i s  a nd  s e t  a s i de  i n  t he  s t a t e  unempl oym e n t  c om pe nsa t i on  f und .   
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I n  t h i s  ca s e ,  t he  Pe t i t i one r  d i s pu t e s  t he  Re c ons i de red  De t e rmi na t i on  tha t  

he l d  t he  Pe t i t i one r  wa s  an  e m p l oye r  r e s pons i b l e  fo r  c on t r ibu t i ons  a nd  t ha t  
a s s e s s e d  c on t r i bu t i ons  f o r  pa ym e n t s  m a de  f o r  t he  pe r fo r m a nce  o f  s e r v i ce s  du r i ng  
t he  a ud i t  pe r i od .  The  Pe t i t i one r  c on tends  t ha t  t he  s e r v i ce s  pe r f o rm e d  by  Ja n i t o r s ,  
i nc l ud i ng  t hos e  pe r f o rm e d  by  t he  W or ke r  du r i ng  t he  a ud i t  pe r i od ,  do  no t  
c ons t i t u t e  e m p l oym e n t  a nd  t ha t  r emune r a t i on  pa i d  f o r  t he  pe r fo r m a nce  o f  t hose  
s e r v i ce s  doe s  no t  c ons t i t u t e  wa ge s .  

 
An  e m p loym e n t  r e l a t i ons h i p  e x i s t s  whe n  t he  e m p l oye r  ha s  t he  r i gh t  t o  

c on t r o l  t he  wor k  p r oc e s s ,  a s  de t e rm i ne d  by  e va l ua t ion  o f  t he  t o t a l i t y  o f  t he  
c i r c um s tanc e s  a nd  s pe c i f i c  f a c t o r s .  The  t h r ee  c a t e gor i e s  o f  f ac to r s  t ha t  p r ov i de  
e v i de nc e  o f  t he  deg r e e s  o f  c on t r o l  and  i nde pende nc e  i nc l ude  be ha v i o r a l  con t r o l ,  
f i na nc i a l  c on t r o l ,  and  t he  t ype  o f  r e l a t i ons h ip .  Be ha v i o r  c on t r o l  f a c t o r s  f oc us  on  
who  ha s  t he  c on t ro l  o r  t he  r i gh t  t o  c on t r o l  wha t  t he  wor ke r  doe s  a nd  how t he  
wor ke r  doe s  t he  j ob .  The  ke y  c ons i de r a t i on  i s  whe t he r  t he  bus i ne s s  ha s  r e t a i ne d  
t he  r i gh t  t o  c on t r o l  t he  de t a i l s  o f  a  wor ke r ’ s  pe r f o rm a nc e  o r  i n s t e a d  ha s  g i ve n  up  
t ha t  r i gh t .  F i na nc i a l  c on t r o l  f a c t o r s  f oc us  on  who  c on t r o l s  t he  bus i ne s s  a s pe c t s  
o f  t he  wor ke r ’ s  j ob  s uc h  a s  how the  wor ke r  i s  pa i d ,  whe t he r  e xpe nse s  a re  
r e im bur se d  a nd  who  p r ov ide s  t oo l s  a nd  s upp l i e s .  I mpor t a n t  f a c t o r s  t ha t  r e f l e c t  
t he  t ype  o f  r e l a t i ons h i p  a r e  t hos e  t ha t  i l l u s t r a t e  how the  bus i nes s  a nd  t he  wor ke r  
pe r c e i ve  t he i r  r e l a t i ons h ip .   

 
The  Ar i zona  Re v i se d  S t a t u t e s  a nd  Ar i z ona  Adm i n i s t r a t i ve  Code  p r ov i de  t he  

l e ga l  a u t ho r i t y  a nd  gu i da nc e  t o  be  u s ed  whe n  de t e rm in i ng  whe t he r  a n  
e m p l oyme n t  r e l a t i ons h i p  e x i s t s .  They  r e a d  i n  r e l e va n t  pa r t  a s  f o l l ows :  

 
A .R .S .  §  23 - 613 .  Em pl oye r  
 

A .  " Em pl oye r "  m ea ns :  
 

***  
 
2 .   Any  e m p loy i ng  un i t :  
 

( a )   Tha t  a f t e r  De c e m be r  31 ,  1971  f o r  s om e  po r t i on  o f  a  da y  
i n  e a c h  o f  t we n ty  d i f f e r en t  c a l e nda r  we e ks ,  whe t he r  o r  
no t  t he  we e ks  a r e  o r  we r e  c ons e cu t i ve ,  i n  e i t he r  t he  
c u r r e n t  o r  t he  p rec e d i ng  ca l e nda r  ye a r ,  ha s  o r  ha d  i n  
e m p l oyme n t  a t  l e a s t  one  i nd i v i dua l  i r r e spe c t i ve  o f  
whe t he r  t he  s a m e  i nd i v i dua l  wa s  i n  e m p l oyme n t  i n  e ac h  
da y .  … 

 
A .R .S .  §  23 - 614 .  Em pl oy ing  un i t ;  t e m por a ry  s e r v i ces  e m p l oye r ;  p r o f e s s i ona l  

e m p l oye r  o r ga n i za t i on ;  de f in i t i ons  
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A .  " Em pl oy ing  un i t "  m e a ns  a n  i nd i v i dua l  o r  t ype  o f  o r ga n i za t i on ,  
i nc l ud i ng  a  pa r tne r s h i p ,  a s s oc i a t i on ,  t r u s t ,  e s t a t e ,  j o i n t - s t oc k  
c om pa ny ,  i n s u ra nce  c om pany  o r  c o r po r a t i on ,  whe t he r  dom es t i c  o r  
f o r e i gn ,  [ …]  wh i ch  ha s ,  o r  a f t e r  J anua r y  1 ,  1936  ha d ,  one  o r  m or e  
i nd i v i dua l s  pe r f o rm i n g  s e r v i c e s  f o r  i t  w i t h i n  t h i s  s t a t e .  … 
 

A .R .S .  §  23 - 615 .  Em pl oymen t ;  de f i n i t i on  
 

A .  " Em pl oym e n t "  m ea ns  a ny  se r v i ce  o f  wha t e ve r  na t u r e  pe r f o rm e d  by  a n  
e m p l oyee  f o r  t he  pe r s on  em p l oy i ng  t he  e m pl oye e ,  i nc l ud i ng  se r v i ce  
i n  i n t e r s t a t e  c om me r c e  … 

 
A .R .S .  §  23 - 613 .01 .  Em pl oye e ;  de f in i t i on ;  e xe m p t  em pl oym e n t  
 

A .  " Em pl oyee "  m ea ns  a ny  i nd i v i dua l  who  pe r fo r m s  se rv i c e s  f o r  a n  
e m p l oy i ng  un i t  a nd  who  i s  s ub j e c t  t o  t he  d i r ec t i on ,  r u l e  o r  c on t r o l  o f  
t he  em p loy i ng  un i t  a s  t o  bo t h  t he  m e t hod  o f  pe r f o rm i ng  o r  e xecu t i ng  
t he  s e r v i c e s  a nd  t he  r e s u l t  t o  be  e f f ec t e d  o r  a c c om pl i s he d .  
I nd i c a t i ons  o f  c on t r o l  by  the  e m p l oy i ng  un i t  i nc l ude  c on t r o l l i ng  t he  
i nd i v i dua l ' s  hou r s  o f  wor k ,  l oc a t ion  o f  wor k ,  r i gh t  t o  pe r f o r m 
s e r v i ce s  f o r  o t he r s ,  t oo l s ,  e qu i pm e n t ,  m a t e r i a l s ,  e xpen s e s  a nd  u s e  o f  
o t he r  worke r s  a nd  o t he r  i nd i c i a  o f  em p l oymen t ,  e xce p t  em p l oyee  doe s  
no t  i nc l ude :  

 
1 .  An i nd i v i dua l  who  pe r f o rm s  s e r v i c e s  a s  a n  i nde pe nde n t  

c on t r ac t o r ,  bus i nes s  pe r s on ,  a ge n t  o r  c ons u l t a n t ,  o r  i n  a  
c a pa c i t y  c ha r a c t e r i s t i c  o f  a n  i nde pe nde n t  p r o f e s s i on ,  
t r a de ,  s k i l l  o r  oc c upa t i on .  [Em pha s i s  a dde d . ]  

 
***  

 
A .R .S .  §  23 - 622 .  W a ge s  
 

A .  " W a ge s"  m e a ns  a l l  r e m unera t i on  f o r  s e r v i c e s  f r om  wha t e ve r  s ou r c e ,  
i nc l ud i ng  c om m i ss i ons ,  bonus e s  a nd  f r i nge  be ne f i t s  a nd  t he  c a s h  
va l ue  o f  a l l  r e mune r a t i on  i n  a ny  m e d i um  o t he r  t han  c a s h .   The  
r e a s ona b le  c a s h  va l ue  o f  r em une r a t ion  i n  a ny  m e d i um  o t he r  t han  c a s h  
s ha l l  be  e s t i m a te d  a nd  de t e r mine d  i n  a c c o r da nc e  w i t h  r u l e s  
p r e s c r i bed  by  t he  de pa r tm en t .  

 
A .A .C .  R 6 - 3 - 1723 .  Em pl oyee  de f i ne d  
 

A .  " Em pl oyee "  m ea ns  a ny  i nd i v i dua l  who  pe r fo r m s  se rv i c e s  f o r  a n  
e m p l oy i ng  un i t ,  a nd  who  i s  s ub j e c t  t o  t he  d i r ec t i on ,  r u l e  o r  c on t ro l  o f  
t he  em p loy i ng  un i t  a s  t o  bo t h  t he  m e t hod  o f  pe r f o rm i ng  o r  e xecu t i ng  
t he  s e r v i c e s  a nd  the  r e s u l t  t o  be  e f f e c t e d  o r  a c c om pl i s he d .   W he t he r  
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a n  i nd i v i dua l  i s  a n  e mp l oye e  unde r  t h i s  de f i n i t i on  s ha l l  be  
de t e rm i ne d  by  t he  p r e ponde r a nc e  o f  t he  e v i de nc e .  

 
1 .  " Con t r o l "  a s  u s e d  i n  A .R .S .  §  23 - 613 .01 ,  i nc lude s  t he  r i gh t  t o  

c on t r o l  a s  we l l  a s  c on t r o l  i n  f a c t .  
 

2 .  " M e t hod"  i s  de f i ned  a s  t he  wa y ,  p r oce du r e  o r  p r oc e s s  fo r  do i ng  
s om e t h i ng ;  t he  m e a ns  u s e d  i n  a t t a in i ng  a  r e s u l t  a s  
d i s t i ngu i s he d  f r om  t he  r e su l t  i t s e l f .  

 
B .  " Em pl oyee "  a s  de f ine d  i n  s ubs e c t i on  ( A)  doe s  no t  i nc l ude :  

 
1 .  An i nd i v idua l  who  pe r f o rm s  s e r v i ce s  fo r  a n  e mp l oy i ng  un i t  i n  a  

c a pa c i t y  a s  an  i ndepe nde n t  c on t r ac t o r ,  i nde pe nden t  
bus i ne s s pe r s on ,  i nde pe nde n t  a ge n t ,  o r  i nde pende n t  c ons u l t a n t ,  
o r  i n  a  ca pa c i t y  cha r a c t e r i s t i c  o f  an  i nde pende n t  p ro f e s s i on ,  
t r a de ,  s k i l l  o r  oc c upa t i on .   The  e x i s t e nc e  o f  i nde pe ndenc e  s ha l l  
be  de t e r mi ne d  by  the  p r e ponde r a nc e  o f  t he  e v i de nc e .  

 
***  

 
D .  I n  de t e rm i n i ng  whe t he r  a n  i nd i v i dua l  who  pe r f o rm s  s e r v i ce s  i s  a n  

e m p l oyee  unde r  t he  g e ne r a l  de f i n i t i on  o f  s ubse c t i on  ( A) ,  a l l  m a te r i a l  
e v i de nc e  pe r t a i n ing  t o  t he  r e l a t i ons h i p  be twe e n  t he  i nd i v i dua l  a nd  
t he  e m pl oy i ng  un i t  m us t  be  exa m i ne d .  … 

 
***  

 
F .  W he t he r  t he  p r e ponde r a nce  o f  t he  e v i de nce  i s  be ing  we i ghe d  to  

de t e rm i ne  i f  t he  i nd i v i dua l  pe r f o r m ing  s e r v i ce s  f o r  a n  e m p l oy i ng  un i t  
i s  a n  e m pl oye e  unde r  t he  gene r a l  de f in i t i on  o f  e m p l oyee  c on t a i ned  i n  
s ubs e c t i on  ( A) ,  o r  m a y  be  i nde pe nde n t  whe n  pa r a g r a ph  ( 1 )  o f  
s ubs e c t i on  ( B)  i s  a pp l i ca b l e ,  t he  f a c t o r s  c ons i de r e d  s ha l l  be  we i ghe d  
i n  a c c o r da nc e  w i t h  t he i r  a pp r op r i a t e  va l ue  t o  a  c o r r e c t  de t e r mi na t i on  
o f  t he  r e l a t i ons h i p  un de r  t he  f a c t s  o f  t he  pa r t i c u l a r  c a se .  The  we i gh t  
t o  be  g i ve n  t o  a  f a c t o r  i s  no t  a lwa ys  c ons t a n t .  The  de g r ee  o f  
i m por t a nc e  m a y  va r y ,  depe nd i ng  upon  t he  oc c upa t i on  o r  wor k  
s i t ua t i on  be i ng  cons i de r ed  a nd  why  t he  f ac t o r  i s  p r e s e n t  i n  t he  
s i t ua t i on .  Som e  f ac t o r s  m ay  no t  a pp l y  t o  occ upa t i ons  o r  s i t ua t i on ,  
wh i l e  t he r e  ma y  be  o t he r  f a c t o r s  no t  s pe c i f i c a l l y  i den t i f i e d  he r e i n  
t ha t  s hou l d  be  c ons i de r e d .   

 
***  
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Com m on I nd i c i a  o f  Cont r o l  
 
A r i z ona  Adm i n i s t r a t i ve  Code  R6- 3 - 1723  p r ov i de s  gu ida nc e  f o r  de t e r mi n i ng  

whe t he r  a n  e m p l oye r - em p loye e  r e l a t i ons h ip  e x i s t s .  A .A .C .  R6 - 3 - 1723 (D)  l i s t s  
t we l ve  com m on  ind i c i a  o f  c on t r o l  t o  be  cons i de r ed  whe n  de t e rm i n i ng  i f  a n  
i nd i v i dua l  who  pe r f o r m s  s e rv i c e s  f o r  a n  e m p l oy i ng  un i t  i s  pe r f o rm i ng  t hem  a s  an  
e m p l oyee .  A .A .C .  R6 - 3 - 1723 ( D)  p r ov i de s  i n  pa r t  a s  f o l l ows :  

 
I n  de t e r mi n i ng  whe t he r  a n  i nd i v i dua l  who  pe r fo r m s  se r v i c e s  i s  a n  e m p l oyee  
unde r  t he  ge ne r a l  de f i n i t i on  o f  s ubs e c t i on  ( A) ,  a l l  m a te r i a l  e v i de nc e  
pe r t a i n i ng  t o  t he  r e l a t i onsh i p  be t we e n  t he  i nd i v i dua l  a nd  t he  e m p l oy ing  
un i t  m us t  be  e xami ne d .  Con t r o l  a s  t o  t he  r e su l t  i s  u sua l l y  p r e s e n t  i n  any  
t ype  o f  c on t r ac t ua l  r e l a t i ons h i p ,  bu t  i t  i s  t he  a dd i t i ona l  p r e s e nce  o f  
c on t r o l ,  a s  de t e rm i ne d  by  s uc h  c on t r o l  f a c t o r s  a s  a r e  i de n t i f i e d  i n  
pa r a g ra ph  ( 2 )  o f  t h i s  s ubs ec t i on ,  ove r  t he  me t hod  i n  wh i c h  t he  s e r v i ce s  a r e  
pe r f o rm ed ,  t ha t  ma y  c r e a t e  a n  e m p l oym e n t  r e l a t i ons h i p .  
 
1 .  The  e x i s t e nc e  o f  con t r o l  s o l e l y  on  the  ba s i s  o f  t he  e x i s t e nc e  o f  t he  

r i gh t  t o  c on t r o l  m a y  be  e s t a b l i s he d  by  s uc h  a c t i on  a s :  r e v i e wi ng  
wr i t t e n  con t r a c t s  be t we e n  t he  i nd i v i dua l  a nd  t he  e mp l oy i ng  un i t ;  
i n t e r v i e wi ng  t he  i nd i v i dua l  o r  e m ploy i ng  un i t ;  ob t a i n ing  s t a t em e n t s  
o f  t h i r d  pa r t i e s ;  o r  e xam i n i ng  r e gu l a t o r y  s t a t u t e s  gove r n ing  t he  
o r ga n i za t i on ,  t r a de  o r  bus i ne s s .  I n  any  e ve n t ,  t he  s ubs t a nc e ,  a nd  no t  
m e r e l y  t he  f o r m  o f  t h e  r e l a t i ons h i p  mus t  be  a na l yz e d .   

 
Aut hor i t y  Ov e r  I nd i v i dua l ’ s  As s i s t an t s  

 
A r i z ona  Adm i n i s t r a t i ve  Code  R6- 3 -1723 ( D) (2 ) ( a )  p r ov i de s  a s  fo l l ows :  

 
Au t ho r i t y  ove r  i nd i v i dua l ’ s  a s s i s t a n t s .  H i r i ng ,  s upe r v i s ing ,  a nd  pa ym e n t  o f  
t he  i nd i v i dua l ’ s  a s s i s t a n t s  by  t he  em p l oy i ng  un i t  gene r a l  s hows  c on t ro l  
ove r  t he  i nd i v i dua l s  on  t he  j ob .  Som e t im e s ,  one  wor ke r  m a y  h i r e ,  
s upe r v i se ,  a nd  pa y  o t he r  wor ke r s .  He  m a y  do  s o  a s  t he  r e s u l t  o f  a  c on t r ac t  
i n  wh i c h  he  a g r e es  t o  p r ov i de  m a te r i a l s  a nd  l a bo r  a nd  unde r  wh i c h  he  i s  
r e s pons i b l e  on l y  fo r  t he  a t t a i nm e n t  o f  a  r e s u l t ;  i n  wh i c h  c a se  he  m a y  be  
i nde pe nde n t .  On  t he  o t he r  ha nd ,  i f  he  does  s o  a t  t he  d i r e c t i on  o f  t he  
e m p l oy i ng  un i t ,  he  m a y  be  a c t i ng  a s  a n  e mp l oye e  i n  t he  c a pa c i t y  o f  a  
f o r e ma n  fo r  o r  r e p re s e n t a t i ve  o f  t he  em p l oye r .  
 
I n  t h i s  ca s e ,  t he  W or ke r  d i d  no t  e nga ge  t he  s e r v i ce s  o f  a n  a s s i s t a n t  whe n  

p r ov i d i ng  h i s  s e r v i c e s .   
 
I n  t he  Re c ons i de red  De t e r mi na t i on ,  t he  De pa r tm e n t  c onc l ude d  t ha t  J a n i t o r s  

do  no t  ha ve  t he  a u t ho r i t y  t o  h i r e ,  s upe r v i se ,  a nd  pa y  a s s i s t a n t s  due  t o  t he  
C l i e n t ’ s  s e c u r i t y  r e qu i r e m e n t s .  The r e f o r e ,  t he  f ac t o r  i s  i nd i c a t i ve  o f  a n  
e m p l oye r - e m pl oyee  r e l a t i ons h i p .  
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Dur i ng  the  he a r i ng ,  t he  Pe t i t i one r  adm i t t e d  t ha t ,  b ec aus e  o f  t he  C l i e n t ’ s  

r e qu i r e me n t  f o r  ba c kg r ound  c he c ks  a nd  se cu r i t y  c l ea r a nc es ,  J a n i t o r s  wou l d  no t  
be  a b l e  t o  h i r e ,  pa y  o r  s upe r v i s e  a n  a s s i s t a n t .  Howe ve r ,  he  a r gue d  t ha t ,  due  t o  
t he  na t u re  o f  t he  oc c upa t i on ,  J a n i t o r s  wou l d  t yp i c a l ly  no t  r e t a i n  o r  u t i l i z e  a n  
a s s i s t a n t  whe n  p r ov i d i ng  t he  s e r v i c es .  

 
The  e v i de nc e  o f  r e c o r d  e s t a b l i s he s  t ha t  t he  Pe t i t i one r ,  C l i e n t ,  a nd  t he  

W or ke r  ne ve r  d i scus s e d  t he  pos s i b i l i t y  o f  a l l owi ng  a  J a n i t o r  t o  h i r e  a s s i s t a n t s .  
Be c a us e  t he  op t i on  i s  no t  a va i l a b l e ,  t he  que s t ion  o f  who  ha s  t he  r i gh t  t o  c on t r o l  
a  J a n i t o r ’ s  a s s i s t a n t  i s  no t  r e l e va n t .  

 
Cons e que n t l y ,  we  f i nd  t h i s  f a c t o r  t o  be  ne u t r a l .  
 

Com pl i anc e  w i t h  Ins t r uc t i ons   
 

A r i z ona  Adm i n i s t r a t i ve  Code  R6- 3 -1723 ( D) (2 ) ( b )  p r ov i de s  a s  fo l l ows :  
 
Com pl i a nc e  w i t h  i n s t r uc t i ons .  Con t ro l  i s  p r e s e n t  when  t he  i nd i v i dua l  i s  
r e qu i r e d  t o  c om p ly  w i t h  i n s t r uc t i ons  a bou t  whe n ,  whe r e  a nd  how he  i s  t o  
wor k .  So m e  e m p loye e s  m ay  wor k  w i t hou t  r e c e i v i ng  i n s t r uc t i ons  be c a us e  
t he y  a r e  h i gh l y  p ro f i c i e n t  i n  t he i r  l i ne  o f  wor k  a nd  c a n  be  t r u s t ed  t o  wor k  
t o  t he  bes t  o f  t he i r  a b i l i t i e s ;  howe ve r ,  t he  con t r o l  f ac t o r  i s  p r e s e n t  i f  t he  
e m p l oye r  ha s  t he  r i gh t  t o  i n s t r uc t  o r  d i r e c t .  The  i n s t r uc t i ons  may  be  o r a l  o r  
m a y  be  i n  t he  f o rm  o f  m a nua l s  o r  wr i t t e n  p r oc e du r e s  wh i c h  s how how t he  
de s i r e d  r e s u l t  i s  t o  be  a c c om pl i s he d .  
 
The  Re c ons i de r e d  De t e r mi na t i on  he ld  t ha t  J an i t o r s  we re  r e qu i r ed  t o  c omp l y  

w i t h  t he  Pe t i t i one r ’ s  i n s t r uc t i ons .  A  De pa r t me n t  w i t ne s s  t e s t i f i e d  t ha t  t he  
Pe t i t i one r  g i ve s  J a n i t o r s  a  t ou r  o f  t he  C l i e n t ’ s  f ac i l i t y  a nd  r e qu i r e s  t he m  t o  
c om pl y  wi t h  h i s  s pe c i f i c  ve rba l  i n s t r uc t i ons  a bou t  how t o  m e e t  h i s  pe r f o r ma nc e  
e xpe c t a t i ons .  

 
The  Pe t i t i one r  de n i e d  t ha t  he  i n s t r uc t s  J a n i to r s ,  s pe c i f i c a l l y  t he  W or ke r ,  

be c a us e  t he y  a r e  a l r e a dy  h igh l y  p r o f i c i e n t  i n  t he  j ob  whe n  h i r e d ,  do  no t  r e qu i r e  
c ons t a n t  i n s t r uc t i on  o r  s upe r v i s i on ,  a nd  p r im a r i l y  wor k  a l one .  The  Pe t i t i one r  
t e s t i f i e d  t ha t  he  doe s  no t  ha ve  t he  r i gh t  t o  i n s t r uc t  how J a n i t o r s  pe r f o r m  t he i r  
du t i e s  bec a us e  t he  C l i e n t  con t r o l s  wha t  t he  qua l i t y  s t anda r ds  a r e  a nd  r e qu i r e s  
t ha t  t he  s t a nda r ds  a r e  m e t .  He  t e s t i f i e d  t ha t  t he  C l i e n t  ha s  t he  con t r o l  a nd  t ha t  he  
i s  m e r e ly  pa s s i ng  t he i r  e xpe c t a t i ons  a long  t o  t he  wor ke r s ,  no t  g i v i ng  
i n s t r uc t i ons .  

 
I n  ge ne r a l ,  h a v i ng  t he  r i gh t  t o  i s s ue  i n s t r uc t i ons  a nd  d i r e c t  how,  whe n ,  a nd  

whe r e  t o  do  t he  wor k  i s  a  s i gn i f i c a n t  beha v i o r a l  c on t r o l  f a c t o r .  Howe ve r ,  
Ar i z ona  l a w  l i m i t s  t he  De pa r t me n t ’ s  a b i l i t y  t o  c ons i de r  t h i s  f a c to r  unde r  c e r t a i n  
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c i r c um s tanc e s  when  c onduc t i ng  a n  em p l oymen t  r e l a t i ons h i p  a na l y s i s .  A .R .S .  §  
23 - 613 .01  p r ov i des  i n  pa r t :  
 

Em p l oye e ;  de f i n i t i on ;  e xe mp t  e m pl oym e n t  
 

H .  Fo r  t he  pu r pos e s  o f  de t e r m i n i ng  e m p l oyee  s t a t u s ,  t he  de pa r t me n t  
s ha l l  c ons i de r  a l l  o f  t he  e mp l oym e n t - r e l a t e d  f a c t s  a nd  m a y  no t  ba s e  a  
de t e rm i na t i on  on  the  f a c t s  t ha t :  

 
***  

 
3 .   The  s e r v i c e s  o f  t he  i nd i v idua l  a r e  s ub j e c t  t o  s t a nda r ds  f o r  

qua l i t y ,  t i m e  o r  l oc a t i on  r equ i r e d  by  a  c l i e n t  o r  c u s t om e r  o f  t he  
pu t a t i ve  e m p l oy i ng  un i t .   

 
I n  t h i s  c a s e ,  J an i t o r s  a r e  r e qu i r e d  t o  com p l y  wi t h  t he  Pe t i t i one r ’ s  

i n s t r uc t i ons  a bou t  how t o  pe r f o r m t he i r  du t i e s .  Hav i ng  t h i s  c on t r o l  wou l d  
no r m a l l y  r e s u l t  i n  a  f i nd i ng  t ha t  we i ghs  i n  f a vo r  o f  a n  em p l oye r - e m p l oyee  
r e l a t i onsh i p .  Howe ve r ,  t he  e v i de nce  o f  r ec o rd  e s t a b l i s he s  t ha t  t he  Pe t i t i one r  i s  
e nga ge d  in  a  wr i t t en  a g r e e me n t  w i t h  t he  C l i e n t  t o  p r ov ide  j a n i t o r i a l  s e r v i ce s  t ha t  
m e e t  t he  C l i e n t ’ s  qua l i t y  s t a nda r ds .  The  e v i de nc e  e s t ab l i s he s  t ha t ,  a l t hough  t he  
Pe t i t i one r  i s s ue s  i n s t r uc t i ons  a bou t  how t o  pe r f o rm  t he  j a n i t o r i a l  du t i e s ,  he  i s  
i s s u i ng  t he m t o  m e e t  t he  C l i en t ’ s  qua l i t y  e xpe c t a t i ons .  Unde r  t he s e  
c i r c um s tanc e s ,  t he  De pa r t men t  i s  no t  pe r mi t t e d  t o  c ons ide r  t he  Pe t i t i one r ’ s  r i gh t  
t o  i n s t r uc t  o r  d i r e c t  J a n i t o r s  r e ga r d i ng  how t o  pe r f o rm  the i r  du t i e s  f o r  t h i s  C l i e n t  
be c a us e  t he i r  s e r v i c e s  a r e  sub j e c t  t o  t he  C l i e n t ’ s  qua l i t y  s t a nda rds .  

 
Cons e que n t l y ,  we  f i nd  t h i s  f a c t o r  t o  be  ne u t r a l .  
 

Or a l  o r  W r i t t e n  Re por t s  
 
A r i z ona  Adm i n i s t r a t i ve  Code  R6- 3 -1723 ( D) (2 ) ( c )  p r ov i de s  a s  fo l l ows :   
 
Or a l  o r  wr i t t e n  r e po r t s .  I f  r e gu l a r  o r a l  o r  wr i t t e n  r e po r t s  be a r i ng  upon  t he  
m e t hod  in  wh i c h  t he  s e r v i c e s  a r e  pe r f o rm ed  m us t  be  s ubm i t t e d  t o  t he  
e m p l oy i ng  un i t ,  i t  i nd i ca t e s  c on t ro l  i n  t ha t  t he  wor ke r  i s  r e qu i r e d  t o  
a c c oun t  f o r  h i s  a c t i ons .  Pe r i od i c  p r ogre s s  r e por t s  r e l a t i ng  t o  t he  
a c c om pl i s hm e n t  o f  a  s pe c i f i c  r e s u l t  m a y  no t  be  i nd i ca t i ve  o f  c on t r o l  i f ,  f o r  
e xa m p le ,  t he  r e por t s  a r e  us e d  t o  e s t a b l i s h  en t i t l e me n t  t o  pa r t i a l  pa ym en t  
ba s e d  upon  pe r cen t a ge  o f  c om pl e t i on .  Compl e t i on  o f  f o r m s  c us t oma r i l y  
u s e d  i n  t he  pa r t i c u l a r  t ype  o f  bus i ne s s  a c t i v i t y ,  r e ga rd l e s s  o f  t he  
r e l a t i onsh i p  be t we e n  t he  i nd i v i dua l  a nd  t he  e m pl oy i ng  un i t ,  ma y  no t  
c ons t i t u t e  wr i t t e n  r e po r t s  f o r  pu r pos e s  o f  t h i s  f ac t o r ;  e . g . ,  r e c e i p t s  t o  
c u s t ome rs ,  i nvo i ces ,  e t c .  
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I n  t h i s  ca s e ,  t he  Pe t i t i one r  doe s  no t  r e qu i r e  J a n i t o r s  t o  a c c oun t  f o r  t he i r  
a c t i ons  by  p r ov id i ng  a n  o r a l  o r  wr i t t e n  r e po r t  r e ga r d i ng  t he  m e t hod  o f  
pe r f o rm ing  o r  e xe c u t i ng  t he i r  j a n i t o r i a l  s e r v i c e s .  Th i s  i nd i c a t e s  a  l a c k  o f  c on t r o l  
by  t he  Pe t i t i one r  be c a us e  Jan i t o r s  a r e  no t  r e qu i r e d  t o  acc oun t  f o r  t he i r  a c t i ons .  

 
Cons e que n t l y ,  we  f i nd  t h i s  f a c t o r  doe s  no t  we i gh  i n  f avo r  o f  a n  e m p l oye r -

e m p l oyee  r e l a t i onsh i p .  
 

 Pl ac e  o f  W or k  
 
A r i z ona  Adm i n i s t r a t i ve  Code  R6- 3 -1723 ( D) (2 ) ( d )  p r ov i de s  a s  fo l l ows :   
 
P l a c e  o f  wor k .  Do i ng  t he  wor k  on  t he  em p loy i ng  un i t ’ s  p r emi s e s  i s  no t  
c on t r o l  i n  i t s e l f ;  howe ve r ,  i t  does  i m p l y  t ha t  t he  em p l oye r  ha s  c on t ro l ,  
e s pe c i a l l y  whe n  t he  wor k  i s  o f  s uc h  a  na t u r e  t ha t  i t  c ou ld  be  done  
e l s e whe re .  A  pe r s on  wor k i ng  i n  t he  em p loye r ’ s  p l a c e  o f  bus i ne s s  i s  
phys i c a l ly  w i t h i n  t he  em p loye r ’ s  d i r e c t i on  and  s upe rv i s i on .  The  f a c t  t ha t  
wor k  i s  done  o f f  t he  p r e mis e s  doe s  i nd i c a t e  s om e  f r ee dom  f r om  c on t r o l ;  
howe ve r ,  i t  doe s  no t  by  i t s e l f  m ea n  tha t  t he  wor ke r  i s  no t  a n  em p l oye e .  I n  
s om e  occupa t i ons ,  t he  s e r v i c e s  a r e  ne c e s s a r i l y  pe r f o rm e d  a way  f r om  the  
p r e mi s e s  o f  t he  emp l oy i ng  un i t .  Th i s  i s  t r ue ,  f o r  e xa m pl e ,  o f  emp l oye e s  i n  
t he  c ons t r uc t i on  t r a de s ,  o r  e m p l oyees  who  m us t  wor k  ove r  a  f i xe d  r ou te ,  
w i t h i n  a  f i xe d  t e r r i t o r y ,  o r  a t  a ny  ou t ly i ng  wor k  s t a t i on .  
 
The  e v i de nc e  o f  r e c o r d  e s t a b l i s hes  t ha t  J an i t o r s  do  no t  pe r f o r m  t he i r  

s e r v i ce s  on  t he  Pe t i t i one r ’ s  p r e mi se s .  Ra t he r ,  t he  C l i e n t  r e qu i r e s  J a n i to r s  t o  
pe r f o rm  the i r  s e r v i c e s  a t  i t s  f a c i l i t y .  A l t hough  J a n i t o r s  do  no t  have  c on t r o l  ove r  
t he i r  wor k  l oc a t i on ,  t he  De pa r tm e n t  m a y  no t  c ons i de r  t h i s  f ac t  whe n  de t e r mi n i ng  
t he  e m ploym e n t  s t a t u s  beca us e  t he  wor k  l oc a t i on  wa s  s ub j e c t  t o  t he  C l i e n t ’ s  
r e qu i r e me n t .  A .R .S .  §  23 - 613 .01 ( H) (3 ) .   

 
Cons e que n t l y ,  we  f i nd  t h i s  f a c t o r  t o  be  ne u t r a l .   
 

Pe r s ona l  Pe r f o r m anc e  
 
Ar i z ona  Adm i n i s t r a t i ve  Code  R6- 3 -1723 ( D) (2 ) ( e )  p r ov i de s  a s  fo l l ows :  
 
Pe r s ona l  pe r f o r ma nc e .  I f  t he  s e rv i c e s  m us t  be  r ende r e d  pe r s ona l l y  i t  
i nd i c a t e s  t ha t  t he  em p l oy i ng  un i t  i s  i n t e r e s t e d  i n  t he  me t hod  a s  we l l  a s  t he  
r e s u l t .  The  e m p l oy ing  un i t  i s  i n t e r e s t ed  no t  on l y  i n  ge t t i ng  a  de s i r e d  r e s u l t ,  
bu t ,  a l s o ,  i n  who  doe s  t he  j ob .  Pe r s ona l  pe r f o r ma nc e  m i gh t  no t  be  
i nd i c a t i ve  o f  c on t r o l  i f  t he  wor k  i s  ve r y  h i gh l y  s pe c i a l i z e d  a nd  t he  wor ke r  
i s  h i r e d  on  t he  ba s i s  o f  h i s  p r o fe s s i ona l  r ep u t a t i on ,  a s  i n  t he  c a s e  o f  a  
c ons u l t a n t  known  in  a c a demi c  a nd  p ro f e s s i ona l  c i r c l e s  t o  be  a n  au t ho r i t y  i n  
t he  f i e l d .  La c k  o f  c on t r o l  m a y  be  i nd i c a t e d  whe n  a n  i nd i v i dua l  ha s  t he  
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r i gh t  t o  h i r e  a  subs t i t u t e  w i t hou t  t he  e mp l oy i ng  un i t ’ s  knowl e dge  o r  
c ons e n t .  
 
The  De pa r tm e n t  c onc l uded  t ha t  t he  Pe t i t i one r  r equ i r e s  J a n i t o r s  t o  

pe r s ona l ly  r e nde r  t he i r  s e r v i c e s  bec a us e  t he y  a r e  t he  on l y  i nd i v i dua l s  w i t h  
s e c u r i t y  c l e a r a nc e .  A  De pa r t me n t  w i t ne s s  t e s t i f i e d  t ha t  t he  Pe t i t i one r ,  no t  t he  
J a n i t o r ,  wou l d  m ake  a r r a nge m e n t s  t o  c ove r  a  J a n i t o r ’ s  a b s e nc e  by  u s i ng  a no t he r  
J a n i t o r  t ha t  ha s  a l r e a dy  r ec e i ve d  a  s ec u r i t y  c l ea r a nc e .  The  w i t ne s s  t e s t i f i ed  t ha t  
e m p l oy i ng  un i t s  ge ne r a l l y  do  no t  c on t ro l  who  pe r f o rms  a n  i nde pe nde n t  
c on t r ac t o r ’ s  s e r v i ce s  whe n  the  i nd i v idua l  i s  no t  a va i l ab l e .  

 
Du r i ng  the  he a r i ng ,  t he  Wor ke r  t e s t i f i e d  t ha t  he  be l i e ve d  he  wou l d  have  

be e n  unab l e  t o  us e  a  s ubs t i t u t e  t o  pe r f o r m t he  s e rv i c e s  bec a us e  t he  C l i e n t  
r e qu i r e d  a ny  i nd i v i dua l  who  p r ov i ded  s e r v i c es  on  i t s  p r e mi s e s  t o  ha ve  a  s e c u r i t y  
c l e a r a nc e .  He  t e s t i f i e d  t ha t  t he  Pe t i t i one r  wa s  t he  pe r s on  who  he l pe d  J an i t o r s  
c om p l e t e  t he  ba c kg r ound  che c k  a nd  ob t a i n  t he  s e c u r i t y  c l ea r anc e .  He  t e s t i f i e d  
t ha t  i t  wa s  t he  Pe t i t i one r ’ s  c om pa ny ,  a nd  t ha t  t he  Pe t i t i one r  wou l d  no t  a l l ow  
s om e one  he  d i d  no t  know t o  pe r f o rm  s e r v i ce s  fo r  h i m .  

 
The  Pe t i t i one r  t e s t i f i e d  t ha t  t he  c on t r a c t  wa s  i n  h i s  na m e .  He  t e s t i f i e d  t ha t  

be c a us e  he  r e ce i ved  a  s e c u r i t y  c l e a r anc e  f r om  t he  C l i e n t  a nd  due  t o  t he  na t u r e  o f  
t he  s e r v i c e s  p r ov ide d  by  the  J a n i t o r s ,  i t  wou l d  l i ke ly  ha ve  be e n  m os t  p r a c t i ca l  
f o r  h im  to  pe r f o rm  t he  se rv i c e s  h i ms e l f  i f  r equ i r e d .  He  a dm i t t ed  t ha t  t he  C l i e n t  
ha s  p r ov ide d  s e c u r i t y  c l e a r anc e  f o r  a  t h i r d  wor ke r  a nd  t ha t  t he  t h i r d  wor ke r  wa s  
a va i l a b l e  t o  pe r f o rm  s e r v i c es  i f  a no t he r  wor ke r  wa s  a bs en t .  

 
The  e v i de nc e  o f  r e c o r d  e s t a b l i s he s  t ha t  t he  C l i e n t  r equ i r e s  J an i t o r s  who  

pe r f o rm  se r v i ce s  fo r  t he  Pe t i t i one r  t o  ob t a i n  t he  r e qu i s i t e  s e c u r i t y  c l e a r a nce .  The  
e v i de nc e  e s t a b l i s he s  t ha t  t he  Pe t i t i one r  r e qu i r e s  J a n i to r s  t o  pe r s ona l l y  pe r f o rm 
t he i r  du t i e s  be c a use  he  c on t r o l s  who  m a y  a pp ly  t o  t he  C l i e n t  f o r  a  ba c kgr ound  
c he c k  a nd  r e c e i ve  s e c u r i t y  c l e a r a nc e ,  no t  t he  J a n i t o r s .  

 
Cons e que n t l y ,  we  f i nd  t ha t  t h i s  f a c t o r  we i ghs  i n  f a vo r  o f  a n  e m p l oye r -

e m p l oyee  r e l a t i onsh i p .   
 

Es t ab l i s hm e n t  o f  W or k  Se que nc e  
 
A r i z ona  Adm i n i s t r a t i ve  Code  R6- 3 -1723 ( D) (2 ) ( f )  p r ov i de s  a s  fo l l ows :   
 
Es t a b l i s hm e n t  o f  wor k  s e qu e nc e .  I f  a  pe r s on  m us t  pe r f o r m  s e r v i c e s  i n  t he  
o r de r  o f  s e que nce  s e t  f o r  h i m  by  t he  e m pl oy i ng  un i t ,  i t  i nd i c a t e s  t he  
wor ke r  i s  s ub j e c t  t o  c on t r o l  a s  he  i s  no t  f r e e  t o  f o l l ow  h i s  own  pa t t e r n  o f  
wor k ,  bu t  m us t  fo l l ow  t he  e s t a b l i s he d  r ou t i ne s  a nd  s c he du l e s  o f  t he  
e m p l oy i ng  un i t .  Of t e n ,  be c a us e  o f  t he  na t u r e  o f  a n  oc c upa t i on ,  t he  
e m p l oy i ng  un i t  doe s  no t  s e t  t he  o r de r  o f  t he  s e rv i c e s ,  o r  s e t s  t he m 
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i n f r e que n t l y .  I t  i s  s u f f i c i en t  t o  s how c on t r o l ,  howe ve r ,  i f  t h e  e m p l oy ing  
un i t  r e t a in s  t he  r i gh t  t o  do  so .  
 
The  De pa r t me n t  a l l e ge d  t ha t  t he  Pe t i t i one r  r e se r ve d  t he  r i gh t  t o  d i r e c t  t he  

wor k  s e que nc e  f o r  p r ov i d i ng  j a n i t o r i a l  s e r v i ce s .  A  De pa r tm e n t  w i t ne s s  t e s t i f i ed  
t ha t  t he  Pe t i t i one r  c on t r o l l ed  t he  o r de r  o f  t he  a r e a s  i n  t he  bu i l d ing  t o  be  c l e a ne d .  

 
The  Pe t i t i one r  de n i e d  t he  a l l e ga t i on .  I n  h i s  appe a l ,  t he  Pe t i t i one r  s t a t ed  

t ha t  s ome  c on t r a c t s  r e qu i r e  s pe c i f i c  a r e as  t o  be  c l eane d  on  a  s e t  s c hedu l e .  He  
t e s t i f i e d  du r i ng  t he  he a r i ng  t ha t  t he  W or ke r  wa s  no t  r e qu i r e d  t o  pe r f o rm  t he  
j a n i t o r i a l  s e r v i c es  i n  a  pa r t i c u l a r  o rde r .  He  s t a t e d  t ha t ,  b a s e d  on  t he  na tu r e  o f  
t he  s e r v i c e s  p r ov ide d ,  t he  W or ke r  wa s  f r ee  t o  u s e  h i s  own  d i s c r e t i on  i n  t he  o r de r  
t ha t  he  pe r f o rm e d  t he  wor k .   

 
Du r i ng  t he  he a r i ng ,  t he  W orke r  t e s t i f i e d  t ha t  t he  Pe t i t i one r  s howe d  h i m  t he  

c l e a n i ng  r ou t i ne  and  t he  r ou t e  o f  t he  a r e a s  t o  be  c l e ane d .  He  t e s t i f i e d  t ha t  he  
f o l l owe d  t he  i n s t r uc t i ons .  The  Wor ke r ’ s  t e s t im ony  wa s  f ac t  s pe c i f i c  a nd  
p r e s e n te d  w i t hou t  he s i t a t i on .  W e  f i nd  t he  t e s t i m ony  t o  be  c r e d i b l e .  

 
The  g r e a t e r  we i gh t  o f  t he  c r e d i b l e  e v i de nc e  e s t a b l i s he s  t ha t  t he  Pe t i t i one r  

a s s e r t s  con t r o l  t ha t  t a ke s  p r e f e r e nc e  ove r  t he  J a n i to r s ’  own  r ou t i ne s  whe n  
pe r f o rm ing  t he  j an i t o r i a l  s e r v i ce s .  Cons e que n t l y ,  we  f i nd  t h i s  f a c t o r  we i ghs  i n  
f a vo r  o f  a n  e m p l oye r - em p loye e  r e l a t i ons h ip .  

 
Ri gh t  t o  D i s c har ge  

 
A r i z ona  Adm i n i s t r a t i ve  Code  R6- 3 -1723 ( D) (2 ) ( g )  p r ov i de s  a s  fo l l ows :  
 
R i gh t  t o  d i s c ha r ge .  The  r i gh t  t o  d i s cha r ge ,  a s  d i s t i ngu i s he d  f r om  t he  r i gh t  
t o  t e r m ina t e  a  c on t r a c t ,  i s  a  ve r y  i m por t a n t  f a c t o r  i nd i c a t i ng  t h a t  t he  
pe r s on  pos s e s s i ng  t he  r i gh t  ha s  con t r o l .  The  e m p l oy i ng  un i t  e xe r c i s e s  
c on t r o l  t h r ough  t he  e ve r  p r e s e n t  t h r e a t  o f  d i s m is s a l ,  wh i c h  c a us e s  t he  
wor ke r  t o  obe y  a ny  i n s t r uc t i ons  wh i ch  m a y  be  g i ve n .  The  r i gh t  o f  c on t r o l  
i s  ve r y  s t r ong l y  i nd i c a t e d  i f  t he  wor ke r  m a y  be  t e r mi na t e d  w i t h  l i t t l e  o r  no  
no t i c e ,  w i t hou t  c aus e ,  o r  f o r  f a i l u r e  t o  u s e  s pe c i f i e d  m e t hods ,  a nd  i f  t he  
wor ke r  doe s  no t  m a ke  h i s  s e r v i ce s  a va i l a b l e  t o  t he  pub l i c  on  a  c on t i nu i ng  
ba s i s .  An  i nde pende n t  wor ke r ,  on  t he  o t he r  ha nd ,  ge ne r a l l y  c a nno t  be  
t e rm i na t ed  a s  l ong  a s  he  p roduc e s  an  e nd  r e su l t  wh i c h  m e a s u r es  up  t o  h i s  
c on t r ac t  spe c i f i c a t i ons .  M a ny  c on t r ac t s  p r ov i de  f o r  t e rm i na t i on  upon  no t i c e  
o r  f o r  spe c i f i e d  a c t s  o f  nonpe r f o rm a nc e  o r  de f a u l t  a nd  m ay  no t  be  
i nd i c a t i ve  o f  t he  e x i s t en c e  o f  t he  r i gh t  t o  c on t r o l .  Som e t i m e s ,  an  
e m p l oy i ng  un i t ’ s  r i g h t  t o  d i s c ha r ge  i s  r e s t r i c t e d  be c a use  o f  a  c on t r a c t  w i th  
a  l a bor  un i on  o r  w i t h  o t he r  e n t i t i e s .  Suc h  a  r e s t r i c t i on  doe s  no t  de t r ac t  
f r om  t he  e x i s t e nc e  o f  a n  e mp l oym e n t  r e l a t i onsh i p .  
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The  e v i de nc e  o f  r e c o r d  e s t a b l i s hes  t ha t  t he  Pe t i t i one r  may  d i s c ha r ge  
J a n i t o r s  a t - w i l l  and  w i t hou t  c a us e ,  i nc l ud i ng  du r i ng  t he  pe r fo r m a nce  o f  t he i r  
s e r v i ce s ,  w i t hou t  be i ng  l i a b l e  f o r  dama ge s .   

 
Cons e que n t l y ,  we  f i nd  t h i s  f a c t o r  we ighs  i n  f avo r  o f  a n  e m pl oye r - e m pl oye e  

r e l a t i onsh i p .   
 

Se t  H ours  o f  W ork  
 
A r i z ona  Adm i n i s t r a t i ve  Code  R6- 3 -1723 ( D) (2 ) ( h )  p r ov i de s  a s  fo l l ows :  
 
Se t  hou r s  o f  wor k .  The  e s t a b l i s hm e n t  o f  s e t  hour s  o f  wor k  by  the  
e m p l oy i ng  un i t  i s  a  f a c t o r  i nd i c a t ive  o f  c on t r o l .  Th i s  c ond i t i on  ba r s  t he  
wor ke r  f r om  be i ng  m a s t e r  o f  h i s  own  t i me ,  wh i c h  i s  a  r i gh t  o f  t he  
i nde pe nde n t  wor ke r .  W he re  f i xe d  hou r s  a r e  no t  p r ac t i c a l  be c aus e  o f  t he  
na t u r e  o f  t he  occupa t i on ,  a  r e qu i r em e n t  t ha t  t he  worke r  wor k  a t  ce r t a i n  
t i me s  i s  an  e l e me n t  o f  c on t ro l .  
 
I n  t he  Re c ons i de re d  De t e rm i na t i on ,  t he  De pa r tm e n t  c onc l uded  t ha t  t he  

W or ke r  wa s  r e qu i r e d  t o  pe r f o rm  t he  s e r v i c e s  du r i ng  a  s pe c i f i c  w i nd ow o f  t i me .  
As  a  r e s u l t ,  t h i s  f ac t o r  wa s  i nd i c a t i ve  o f  t he  Pe t i t i one r ’ s  c on t ro l  be ca use  o f  t he  
f i xe d  work  s c he du le .  A  De p a r tm e n t  w i t ne s s  t e s t i f i e d  t ha t  t he  Pe t i t i one r  t o l d  t he  
W or ke r  whe n  t o  be  p r e s e n t  and  whe n  t o  l e a ve .  

 
The  Pe t i t i one r  a rgue d  t ha t  t he  C l i e n t  c on t r o l s  t he  wor k  sc he du l i ng  

i nc l ud i ng  bu t  no t  l i m i t e d  t o  whe n  wor k  c ou l d  be  pe r f o rm e d  a nd  l i m i t i ng  c l e a n i ng  
o f  h i gh  s e c u r i t y  a r e a s  t o  s pe c i f i c  t ime  s l o t s .  He  t e s t i f i ed  du r i ng  t he  he a r ing  t ha t  
t he  C l i e n t  r e qu i r ed  t he  j a n i t o r i a l  s e rv i c e s  t o  be  p r ov i de d  w i t h i n  c e r t a i n  t i m e s  o f  
t he  da y  suc h  a s  be t we e n  8 :00  a .m .  a nd  5 : 00  p .m .  a nd  tha t  i t  was  c us t oma r y  t ha t  
j a n i t o r i a l  s e r v i c es  p r ov i ded  a r e  t im e  s pe c i f i c .  The  Pe t i t i one r  f u r t he r  t e s t i f i e d  
t ha t  t he  W or ke r  u l t im a te l y  c on t r o l l ed  h i s  own  wor k  s c he du l e  be ca us e  he  wa s  a b l e  
t o  c hoos e  t he  s pe c i f i c  hou r s  w i t h in  t he  C l i e n t ’ s  s e t  t i m e  s l o t  t o  p r ov i de  h i s  
s e r v i ce s .  

 
Du r i ng  the  he a r i ng ,  t he  Wor ke r  c onf i rm e d  t ha t  t he  C l i e n t  e s t ab l i s he s  t he  

w i ndow o f  t im e  dur i ng  wh i ch  c l e a n i ng  i s  t o  oc c u r ;  howe ve r ,  he  de n i e d  t ha t  he  
ha d  f i na l  c on t r o l  o f  h i s  s c he du le .  The  W or ke r  c r e d i b l y  t e s t i f i e d  t ha t  t he  
Pe t i t i one r  t o l d  h im  wha t  da ys  a nd  hou r s  he  wou l d  wor k  be c a us e  t he  s c he du l e  
a l r ea dy  ex i s t e d  whe n  he  wa s  h i r e d .  He  t e s t i f i e d  t ha t  i t  wou ld  no t  have  be e n  
a c c e p ta b l e  f o r  h im  t o  c hange  h i s  hou r s  on  a  r e gu l a r  ba s i s  and  he  wou l d  ha ve  
be e n  r e qu i r e d  t o  e xp l a i n  why  he  wa s  l a t e  o r  o t he r wi s e  de v i a t e d  f r om  t he  
s c he du l e .  W he n  a ske d  whe the r  he  c ou l d  ha ve  l e f t  i n  t he  m i dd l e  o f  h i s  wor k  a nd  
r e t u r ne d  l a t e r  t ha t  da y  t o  f i n i s h  t he  j ob ,  he  t e s t i f i e d  t ha t  he  wou l d  ha ve  ob t a i ne d  
t he  Pe t i t i one r ’ s  pe r m i s s i on .  
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The  be s t  e v i de nce  e s t a b l i s he s  t ha t  t he  C l i e n t  r e qu i r e d  t he  Pe t i t i one r ’ s  
J a n i t o r s  t o  p r ov i de  s e r v i ce s  du r i ng  a  s pe c i f i c  t i m e  f r a me .  Or d i na r i l y ,  t h i s  f a c t o r  
wou l d  be  c ons i de re d  ne u t r a l  be c a us e  t he  De pa r tm e n t  m a y  no t  c ons i de r  t he  f a c t  
t ha t  a  wor ke r  ha s  s e t  hour s  o f  wor k  t o  be  e v i de nce  o f  a n  e m p l oy i ng  un i t ’ s  
c on t r o l  whe n  t he  t im e  f o r  p r ov i d ing  t he  se r v i ce s  i s  s ub j ec t  t o  a  c l i e n t ’ s  
r e qu i r e me n t s .  A .R .S .  §  23 - 613 .01 ( H) ( 3 ) .  Howe ve r ,  t he  e x i s t e nc e  o f  a n  a b i l i t y  t o  
c hoos e  t he  hou r s  du r i ng  wh i c h  t he  s e r v i ces  a r e  p rov i de d  w i t h i n  t he  C l i e n t ’ s  
e s t a b l i s he d  t i m e  f r a me  d i s t i ngu i s he s  t h i s  ca s e  f r om t he  ge ne r a l  r u l e  a nd  i s  
de t e rm i na t i ve  o f  t h i s  i s s ue .  I n  t h i s  c a s e ,  t he  e v i de nc e  e s t a b l i she s  t ha t  J a n i t o r s  
m a y  no t  c hoos e  hou r s  t ha t  m e e t  t he i r  pe r s ona l  r e qu i r em en t s .  Ra the r ,  t he  
Pe t i t i one r  i n f l ue nc e s  t he  c ho i c e  o f  wor k  h ou r s  a nd  m a ke s  t he  f i na l  de c i s i on  
a bou t  whe n  J a n i t o r s  m a y  p rov i de  s e rv i c e s .  

 
Cons e que n t l y ,  we  f i nd  t h i s  f a c t o r  we ighs  i n  f avo r  o f  a n  e m pl oye r - e m pl oye e  

r e l a t i onsh i p .   
 

Tr a i n i ng  
 
A r i z ona  Adm i n i s t r a t i ve  Code  R6- 3 -1723 ( D) (2 ) ( i )  p r ov i de s  a s  f o l l ows :  
 
T r a i n i ng .  T r a i n i ng  o f  a n  i nd i v i dua l  by  a n  e xpe r i e nc e d  e m p l oyee  wor k i ng  
w i t h  h i m ,  by  r e qu i r e d  a t t e nda nc e  a t  m e e t i ngs ,  a nd  by  o t he r  m e thods ,  i s  a  
f a c t o r  o f  c on t r o l  be c a us e  i t  i s  a n  i nd i c a t i on  t ha t  t he  e m p l oye r  wa n t s  t he  
s e r v i ce s  pe r f o rm ed  i n  a  p a r t i c u l a r  m e t hod  o r  m a nne r .  Th i s  i s  e s pe c i a l l y  
t r ue  i f  t he  t r a i n ing  i s  g ive n  pe r iod i c a l l y  o r  a t  f r eque n t  i n t e r va l s .  An  
i nde pe nde n t  wor ke r  o r d i na r i l y  u s es  h i s  own  m e thods  a nd  r e c e i ves  no  
t r a i n i ng  f r om  t he  pu r c ha s e r  o f  h i s  s e rv i c e s .  
 
Du r i ng  t he  he a r ing ,  a  De pa r tm e n t  w i t ne s s  t e s t i f i e d  t ha t  t he  Pe t i t i one r  

c on t r o l s  a  J a n i t o r ’ s  pe r f o rma nc e  by  p r ov i d i ng  t r a i n i ng .  The  w i t ne s s  t e s t i f i e d  t ha t  
t he  Pe t i t i one r  t e l l s  J a n i t o r s  wha t  i s  expe c t e d  and  how t o  do  i t  i nc l ud i ng  how t o  
f i n i s h  t he i r  wor k  qu i c k l y .  The  w i t ne s s  t e s t i f i e d  t ha t  t r a i n i ng  wa s  s pe c i f i c a l l y  
r e qu i r e d  by  t he  Wor ke r  beca us e  he  ha d  no  p r io r  j a n i t o r i a l  e xpe r i e nc e .   

 
The  Pe t i t i one r  den i e d  t he  a l l e ga t i ons .  He  t e s t i f i e d  t ha t  t he  W or ke r  ha d  

p r i o r  e xpe r i e nc e  and  kne w how t o  c l e a n .   
 
Du r i ng  the  he a r ing ,  t he  W or ke r  de n i e d  tha t  he  ha d  p r i o r  j a n i t o r i a l  

e xpe r i e nce .  He  c r ed i b l y  t e s t i f i e d  t ha t  he  d i d  no t  know a ny t h i ng  a bou t  how t o  be  
a  j a n i t o r  a nd  c ou l d  no t  ha ve  wa l ke d  in  a nd  s t a r t e d  pe r fo r m i ng  j an i t o r i a l  s e r v i ce s  
w i t hou t  r e c e i v i ng  a ny  t r a i n i ng .  He  t e s t i f i e d  t ha t  t he  Pe t i t i one r  a c c om pa n i e d  h im 
du r i ng  t he  e n t i r e  f i r s t  da y  o f  wor k  a nd  s howe d  h i m how t o  c l ea n .  I t  was  a  ne w 
e xpe r i e nce  f o r  h im .   

 
The  e v i de nc e  e s t ab l i s he s  t ha t  t he  Pe t i t i one r  r e t a i n s  t he  r i gh t  t o  p r ov i de  

t r a i n i ng  to  e n s u r e  t ha t  j a n i to r i a l  s e r v i c e s  a r e  pe r f o rm e d  i n  a  pa r t i c u l a r  m e thod  o r  
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m a nne r .  Th i s  c on t r o l  f ac t o r  r e l a t e s  t o  a n  e m pl oy i ng  un i t ’ s  r i gh t  t o  c on t ro l  t he  
c l e a n i ng  m e t hods  a nd  d i f f e r s  f r om  the  r i gh t  t o  i n s t r uc t  o r  d i r e c t  a  wor ke r  on  how 
t o  pe r f o rm  t he i r  du t i e s  t o  m e e t  a  c l i e n t ’ s  s pec i f i c  qua l i t y  s t a nda r ds .  

 
Cons e que n t l y ,  we  f i nd  t h i s  f a c t o r  we ighs  i n  f avo r  o f  a n  e m pl oye r - e m pl oye e  

r e l a t i onsh i p .   
 

Am ount  o f  T i m e  
 

Ar i z ona  Adm i n i s t r a t i ve  Code  R6- 3 -1723 ( D) (2 ) ( j )  p r ov i de s  a s  f o l l ows :  
 
Am oun t  o f  t i me .  I f  t he  wor ke r  m us t  de vo t e  h i s  f u l l  t im e  t o  t he  a c t i v i t y  o f  
t he  em p l oy i ng  un i t ,  t h e  e m ploy i ng  un i t  ha s  c on t r o l  ove r  t he  am oun t  o f  t i me  
t he  wor ke r  s pe nds  wor k i ng  a nd ,  i m p l i e d l y ,  r e s t r i c t s  h i m  f r om  do i ng  o t he r  
ga i n f u l  wor k .  An  i nde pe nden t  wor ke r ,  on  t he  o t he r  hand ,  i s  f r ee  t o  wor k  
whe n  a nd  f o r  whom  he  c hoos e s .  Fu l l  t i m e  doe s  no t  nec e s s a r i l y  m e a n  a n  8 -
hou r  da y  o r  a  5 -  o r  6 - da y  we e k .  I t s  me a n i ng  ma y  va r y  w i t h  t he  i n t e n t  o f  t he  
pa r t i e s ,  t he  na t u re  o f  t he  oc c upa t i on  a nd  c us t om s  i n  t he  l oc a l i t y .  The s e  
c ond i t i ons  s hou l d  be  c ons i de r e d  i n  de f i n i ng  “ f u l l  t i me” .  Fu l l - t im e  s e r v i ce s  
m a y  be  r e qu i r e d  e ve n  t hough  no t  s pe c i f i e d  i n  wr i t i ng  o r  o ra l l y .  Fo r  
e xa m p le ,  a  pe r s on  m a y  be  r e qu i r ed  t o  p r oduc e  a  m i n im um vo l um e  o f  
bus i ne s s  wh i c h  c om pe l s  h im  t o  de vo t e  a l l  o f  h i s  wor k i ng  t i me  t o  t ha t  
bus i ne s s ,  o r  he  m ay  no t  be  pe r mi t t e d  t o  wor k  f o r  a nyone  e l se ,  a nd  t o  e a r n  a  
l i v i ng  he  ne c e s s a r i l y  m us t  wor k  f u l l  t i m e .  
 
The  De pa r t me n t  a l l e ge s  t ha t  t he  W or ke r  s pe n t  t he  m a jo r i t y  o f  h i s  t i m e  i n  

f u r t he r a nc e  o f  t he  Pe t i t i one r ’ s  u s ua l  c ou r s e  o f  bus i ne s s  a nd  d i d  no t  own  h i s  own  
bus i ne s s .  I t  a r gues  t ha t ,  a s  a  r e s u l t ,  t h i s  c on t r o l  f ac t o r  we i ghs  i n  f a vo r  o f  an  
e m p l oye r - e m pl oyee  r e l a t i ons h i p .  A  De pa r tm e n t  w i tne s s  t e s t i f i e d  t ha t ,  e ve n  
t hough  t he  W or ke r  p r ov i de d  s e r v i c e s  f o r  t he  Pe t i t i one r  on  a  pa r t - t im e  ba s i s ,  he  
wor ke d  fo r  t he  Pe t i t i one r  t he  e n t i r e  t im e  he  wa s  a va i l a b l e  t o  wor k  be c aus e  he  
s pe n t  t he  r e s t  o f  h i s  t i me  c a r i ng  f o r  a  f a mi l y  me m be r .  

 
The  Pe t i t i one r  de n i e d  t he  De pa r tm e n t ’ s  a l l e ga t i on  a nd  a r gue d  t ha t  J a n i t o r s  

ha ve  t he  a b i l i t y  t o  ga i n  t he i r  own  con t r a c t s  a nd  bu i l d  t he i r  bus i ne s s es  be c a us e  
t he  wor k  i s  on l y  a va i l a b l e  on  a  pa r t - t im e  ba s i s .  The  Pe t i t i one r  a nd  W or ke r  
c r e d i b l y  t e s t i f i e d  t ha t  t he  Pe t i t i one r  d i d  no t  r e qu i r e  t he  W or ke r  t o  wor k  f u l l -
t i me .   

 
The  e v i de nc e  o f  r e c o r d  e s t a b l i s he s  t ha t  t he  Pe t i t i one r  on l y  p rov i de s  wor k  

on  a  pa r t - t im e  ba s i s .  As  a  r e s u l t ,  J an i t o r s  have  t he  oppo r t un i ty  t o  de vo t e  t he  
r e m a i nde r  o f  t he i r  wor k i ng  t i m e  on  o t he r  pu r s u i t s ,  i n c l ud i ng  de ve l op i ng  t he i r  
own  bus i ne s s e s  o r ,  a s  i n  t h i s  c a se ,  wor k ing  a s  a  pa r t - t ime  c a r e g ive r .  The  
e v i de nc e  doe s  no t  e s t a b l i sh  t ha t  t he  a m oun t  o f  t im e  r e qu i r e d  t o  pe r f o r m  t he  
s e r v i ce s  r e s t r i c t s  J a n i t o r s  f rom  e nga g i ng  i n  o t he r  ga i n f u l  wor k .  
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Cons e que n t l y ,  we  f i nd  t h i s  f a c t o r  doe s  no t  we i gh  i n  f avo r  o f  a n  e m p l oye r -
e m p l oyee  r e l a t i onsh i p .  

 
Too l s  &  M at e r i a l s  

 
A r i z ona  Adm i n i s t r a t i ve  Code  R6- 3 -1723 ( D) (2 ) ( k )  p r ov i de s  a s  fo l l ows :  
 
Too l s  a nd  m a t e r i a l s .  The  f u r n i s h ing  o f  t oo l s ,  m a te r i a l s ,  e t c .  by  t he  
e m p l oy i ng  un i t  i s  i nd i c a t i ve  o f  c on t r o l  ove r  t he  wor ke r .  W he n  t he  wor ke r  
f u r n i s he s  t he  t oo l s ,  m a t e r i a l s ,  e t c . ,  i t  i nd i c a t e s  a  l a c k  o f  c on t r o l ,  bu t  l a ck  
o f  c on t r o l  i s  no t  i nd i c a t e d  i f  t he  i nd i v i dua l  p r ov i de s  t oo l s  o r  s upp l i e s  
c u s t oma r i l y  f u r n i s he d  by  wor ke r s  i n  t he  t r a de .  
 
The  Pe t i t i one r  a dm i t s  t ha t  J a n i t o r s  do  no t  p r ov i de  a ny  s upp l i e s  whe n  

p r ov i d i ng  s e r v i c e s .  He  t e s t i f i e d  t ha t  he  p r ov i de s  f l oo r  c l e a n i ng  e qu i pm e n t ,  a nd  
t he  C l i e n t  p r ov i des  a l l  o t he r  t oo l s  a nd  m a te r i a l s .  The  Pe t i t i one r  a l l e ge s  t h i s  
f a c t o r  i s  no t  i nd i c a t i ve  o f  a n  e mp l oym e n t  r e l a t i ons h i p  be ca us e  J a n i t o r s ,  a s  
i nde pe nde n t  c on t r a c t o r s ,  wou l d  ha ve  p r ov i ded  t he i r  own  t oo l s  a nd  m a t e r i a l s  ha d  
t he  C l i en t  no t  c hos e n  t o  p r ov i de  t he m  i ns t e a d .  The  Pe t i t i one r  p r ov i de d  no  
e v i de nc e  t o  s uppo r t  t he  a l l ega t i on .  

 
I n  ge ne ra l ,  f u r n i s h i ng  t he  t oo l s  a nd  m a t e r i a l s  t o  wor ke r s  t e nds  t o  s how t he  

e x i s t e nc e  o f  a n  em p l oymen t  r e l a t i ons h i p  s inc e  t he  e m p l oye r  c a n  c on t r o l  t he  
wor ke r ’ s  be ha v i o r  a nd  ha s  f i na nc i a l  c on t r o l  o f  s om e  o f  t he  bus i ne s s  a s pe c t s  o f  
t he  wor ke r ’ s  j ob .  By  f u r n i sh i ng  t he  ne c e s s a r y  t oo l s  a nd  m a t e r i a l s ,  t h e  em p l oye r  
c a n  de t e rm i ne  wh ic h  t oo l s  t he  wor ke r  m a y  us e ,  whe r e  t o  pu r c ha s e  t he m,  h o w  
m uc h  t o  s pe nd  on  t he  t oo l s ,  a nd ,  t o  s om e  e x t e n t ,  i n  wha t  o r de r  a nd  how t he y  
s ha l l  be  us e d .   

 
The  e v i denc e  e s t a b l i s he s  t ha t  J a n i t o r s  do  no t  p r ov i de  a ny  t oo l s  o r  m a t e r i a l s  

f o r  pe r f o r m i ng  se rv i c e s .  A l t hough  t he  C l i e n t  pu r c ha s e s  t he  m a j o r i t y  o f  t he  t oo l s  
a nd  s upp l i e s ,  t he  e v i de nc e  e s t a b l i s he s  t ha t  t he  Pe t i t i one r  c on t r o l s  t he  o r de r i ng  
a nd  a m oun t  o f  t he  i nve n t o r y .  

 
Cons e que n t l y ,  we  f i nd  t h i s  f a c t o r  we ighs  i n  f avo r  o f  a n  e m pl oye r - e m pl oye e  

r e l a t i onsh i p .   
 

Expe ns e  Re i m bur se m e n t  
 
A r i z ona  Adm i n i s t r a t i ve  Code  R6- 3 -1723 ( D) (2 ) ( l )  p r ov i de s  a s  f o l l ows :  
 
Expe ns e  r e im bur se m e n t .  Pa ym e n t  by  t he  e mp l oy i ng  un i t  o f  t he  wor ke r ’ s  
a pp r ove d  bus i ne s s  a nd / o r  t r a ve l i ng  e xpe ns e s  i s  a  f a c t o r  i nd i ca t ing  c on t r o l  
ove r  t he  wor ke r .  Conve r s e l y ,  a  l a c k  o f  c on t ro l  i s  i nd i c a t e d  whe n  t he  wor ke r  
i s  pa i d  on  a  j ob  ba s i s  a nd  ha s  t o  t a ke  c a r e  o f  a l l  i n c i de n ta l  e xpe ns es .  
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Cons i de ra t i on  m us t  be  g i ve n  t o  t he  f a c t  s om e  i nde pe nde n t  p ro f e s s i ona l s  
a nd  c onsu l t a n t s  r equ i r e  pa ym e n t  o f  a l l  e xpe nse s  i n  a dd i t i on  t o  t he i r  f e e s .  
 
Du r i ng  t he  he a r i ng ,  t he  W orke r  c r e d ib l y  t e s t i f i e d  t ha t  a l t hough  he  ha d  no t  

i nc u r r e d  a ny  e xpens e s  wh i l e  p r ov i d ing  h i s  s e r v i c e s ,  he  be l i e ved  t he  Pe t i t i one r  
wou l d  ha ve  r e i m bur s e d  h im f o r  a ny  expe ns e s  i nc u r r e d .  The  W or ke r  t e s t i f i e d  t ha t ,  
h a d  t he  Pe t i t i one r  s e n t  h im  t o  t he  s t o r e  t o  pu rc ha s e  c l ea n i ng  s upp l i e s ,  Pe t i t i one r  
wou l d  ha ve  r e pa i d  h i m .  The  Pe t i t i one r  d i d  no t  de ny  t he  a l l e ga t i on  o r  p r e se n t  a ny  
e v i de nc e  t o  r e bu t  t he  t e s t i mony .  

 
Con t r o l l i ng  t he  expe ns e s  i nd i c a t e s  t he  r i gh t  t o  r e gu l a t e  a nd  d i r e c t  t he  

wor ke r ’ s  bus i ne s s  a c t i v i t i e s .  A l t hough  e mp l oye e s  m a y  i ncu r  un r e im bur s e d  
e xpe ns e s  i n  c onne c t i on  w i t h  t he  s e r v i c e s  t he y  pe r f o r m f o r  t h e i r  e m p l oy e r ,  i t  i s  
unc om m on .  The  e v i de nc e  o f  r e c o r d  e s t a b l i she s  t ha t  wor ke r s  do  no t  i nc u r  a ny  
bus i ne s s ,  t r a ve l i ng ,  o r  i nc i de n ta l  e xpe ns e s  whe n  pe r f o rm i ng  t he  j an i t o r i a l  
s e r v i ce s ;  howe ve r ,  t he  Pe t i t i one r  wou l d  r e i m bur s e  t he  wor ke r s  i f  e xpe ns es  we re  
i nc u r r e d .  

 
Cons e que n t l y ,  we  f i nd  t h i s  f a c t o r  we ighs  i n  f avo r  o f  a n  e m pl oye r - e m pl oye e  

r e l a t i onsh i p .   
 

Fac t or s  Ind i c a t i ve  o f  I nde pe nde nc e  
 
A r i z ona  Adm i n i s t r a t i ve  Code  R6- 3 - 1723  p r ov i de s  gu ida nc e  f o r  de t e r mi n i ng  

whe t he r  an  e m p l oye r - em p l oye e  r e l a t i ons h i p  e x i s t s .  A .A .C .  R6 - 3 - 1723 ( E)  l i s t s  t he  
s i x  c omm on  f a c t o r s  i nd i c a t i ve  o f  i nde pende nc e  to  be  c ons i de r e d  whe n  
de t e rm i n ing  i f  a n  i nd i v i dua l  who  pe r f o rm s  s e r v i ce s  f o r  a n  em p l oy i ng  un i t  i s  
pe r f o rm ing  t he m  as  a n  i ndepe nde n t  con t r a c t o r .  

 
Av a i l ab i l i t y  t o  Pub l i c  

 
A r i z ona  Adm i n i s t r a t i ve  Code  R6- 3 -1723 ( E) (1 )  p r ov i de s  t ha t :  
 
Ava i l a b i l i t y  t o  pub l i c .  The  f a c t  t ha t  a n  i nd i v i dua l  m a ke s  h i s  s e r v i c es  
a va i l a b l e  t o  t he  ge ne r a l  pub l i c  on  a  c on t i nu ing  ba s i s  i s  u s ua l ly  i nd i c a t ive  
o f  i nde pende n t  s t a t u s .  An  i nd i v i dua l  m a y  o f f e r  h i s  s e r v i c e s  t o  t he  pub l i c  i n  
a  num be r  o f  wa ys .  Fo r  e xam p l e ,  he  m a y  ha ve  h i s  own  o f f i ce  a nd  a s s i s t an t s ,  
he  m a y  d i s p l a y  a  s i gn  i n  f r on t  o f  h i s  home  o r  o f f i c e ,  he  ma y  ho l d  a  
bus i ne s s  l i c e ns e ,  he  m a y  be  l i s t e d  i n  a  bus i ne s s  d i r ec t o r y  o r  m a i n t a i n  a  
bus i ne s s  l i s t i ng  i n  a  t e l e phone  d i r e c t o r y ,  he  m a y  a dve r t i s e  i n  a  ne ws pa pe r ,  
t r a de  j ou r na l ,  m a ga z i ne ,  o r  he  m a y  s i m p l y  m ake  h i ms e l f  a va i l a b l e  t h r ough  
wor d  o f  m ou t h ,  whe r e  i t  i s  c u s t oma ry  i n  t he  t r a de  o r  bus i ne s s .  
 
I n  t he  Re c ons i de re d  De t e rm i na t i on ,  t he  De pa r tm e n t  c onc l uded  t ha t  t h i s  

f a c t o r  d id  no t  we i gh  i n  f avo r  o f  i nde pe nde nc e .  Ba s ed  on  s t a t e m e n t s  p r ov i de d  
du r i ng  the  i nve s t i ga t i on  a nd  a n  in t e r ne t  s e a r c h ,  t he  De pa r tm e n t  f ound  no  
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e v i de nc e  t ha t  t he  W or ke r  adve r t i s e d  h i s  s e r v i c e s  t o  t he  pub l i c  i n  f u r t he ra nc e  o f  
h i s  own  inde pe nden t  bus i nes s .   

 
I n  t he  a ppe a l ,  t he  Pe t i t i on e r  a s s e r t e d  t ha t  he  d i d  no t  m e e t  t he  W or ke r  

t h r ough  an  a d .  Ra the r ,  t he  W or ke r  wa s  r e f e r r e d  t o  h im .  Dur i ng  t he  he a r i ng ,  t he  
Pe t i t i one r  t e s t i f i ed  t ha t  he  wa s  una wa r e  i f  t he  W or ke r  ha d  a dve r t i s e d  o r  m a de  h i s  
s e r v i ce s  pub l i c l y  a va i l a b l e .  

 
Du r i ng  the  he a r i ng ,  t he  Wor ke r  t e s t i f i e d  t ha t  he  ne i the r  ha d  a  bus i nes s  

l i c e ns e  no r  a n  o f f i c e .  He  d i d  no t  h i r e  a s s i s t a n t s  a nd  ha d  no t  a dve r t i s e d  h i s  
s e r v i ce s  t o  t he  pub l i c  i n  a ny  m a nne r .   

 
The  e x t en t  t o  wh i c h  a n  i nd i v i dua l  m a ke s  t he i r  s e r v i c e s  a va i l a b l e  t o  t he  

r e l e va n t  m a r ke t  i s  s ugge s t ive  o f  how i nde pende n t  t hey  a r e  f r om  t he  e mp l oy i ng  
un i t .  I nde pe nde n t  c on t r a c to r s  t a ke  a f f i r ma t ive  a c t i ons  t o  no t i f y  t he  pub l i c  t ha t  
t he i r  s e rv i c e s  a r e  a va i l a b l e  f o r  h i r e  a nd  o f t e n  ho l d  a  bus i ne s s  l i ce ns e .  I n  t h i s  
c a s e ,  t he  be s t  e v ide nc e  e s t a b l i s he s  t ha t  t he  W or ke r  d i d  no t  ho l d  a  bus i ne s s  
l i c e ns e  and  m a de  no  a t t e mp t  t o  m ake  h i s  s e r v i c e s  a va i l a b l e  t o  t he  pub l i c  on  a  
c on t i nu i ng  ba s i s  i n  f u r t he r anc e  o f  a n  i nde pe nde n t  bus i ne s s .  

 
Cons e que n t l y ,  we  f i nd  t h i s  f a c t o r  does  no t  we igh  i n  f a vo r  o f  i nde pe nde nce .  
 

Com pe ns a t i on  on  Job  Bas i s  
 
A r i z ona  Adm i n i s t r a t i ve  Code  R6- 3 -1723 ( E) (2 )  p r ov i de s  a s  f o l l ows :  
 
Com pe ns a t i on  on  j ob  ba s i s .  An  e m p l oye e  i s  u s ua l l y ,  bu t  no t  a l wa ys ,  pa i d  
by  t he  hou r ,  we e k  o r  m on t h ;  whe r e a s ,  pa ym e n t  on  a  j ob  ba s i s  i s  c u s t oma ry  
whe r e  t he  wor ke r  i s  i nde pe nde n t .  Pa ym e n t  by  t he  j ob  m a y  i nc l ude  a  
p r e de t e rm i ne d  l um p  s um wh i c h  i s  c om pu te d  by  t he  num ber  o f  hour s  
r e qu i r e d  t o  do  t he  j ob  a t  a  f i xe d  r a t e  pe r  hou r .  Pa ym e n t  on  a  j ob  ba s i s  m ay  
i nvo l ve  pe r i od i c  pa r t i a l  paym e n t s  ba s e d  upon  a  pe r ce n t  o f  t he  t o t a l  j ob  
p r i c e  o r  t he  a moun t  o f  t he  t o t a l  j ob  c om pl e t e d .  The  gua r a n t e e  o f  a  
m i n im um s a l a r y  o r  t he  g r an t i ng  o f  a  d r a wi ng  a c c oun t  a t  s t a t ed  i n t e r va l s ,  
w i t h  no  r e qu i r em en t  f o r  r epa ym e n t  o f  t he  e xc e s s  ove r  e a r n i ngs ,  t e nds  t o  
i nd i c a t e  t ha t  e x i s t enc e  o f  a n  e m p l oye r - e m pl oye e  r e l a t i ons h i p .  
 
The  De p a r tm e n t  c onc l uded  t ha t  t h i s  f a c t o r  d i d  no t  we i gh  i n  f a vo r  o f  

i nde pe nde nc e  f o r  s e ve r a l  r e a s ons .  The  De pa r tm e n t  f ound  t ha t  t ha t  t he  Pe t i t i one r  
pa i d  a  f l a t  m on t h ly  r a t e  f o r  t he  j a n i t o r i a l  s e rv i c e s  w i th  pa r t i a l  pa ym e n t s  m a de  
du r i ng  d i f f e r e n t  pe r i ods ,  wou l d  ha ve  pa i d  t he  W or ke r  eve n  t hough  he  wa s  a bs e n t  
f r om  work ,  a nd  d id  no t  pa y  t he  W orke r  un t i l  t h e  C l i e n t  pa i d  t he  Pe t i t i one r .  The  
De pa r t men t  c onc l ude d  t ha t  t he  un i n t e r r up te d  r e gu l a r  pa ym e n t s  f a l l  w i t h i n  t he  
s t a t u t o r y  de f i n i t i on  o f  wa ge s  pa i d  t o  a n  e m pl oye e .  The  De pa r tm e n t  a r gue d  t ha t  
t he  Pe t i t i one r ’ s  paym e n t  p ra c t i c e s  do  no t  s uppo r t  a  f i nd i ng  t ha t  t he  W orke r  wa s  
a n  i nde pe nde n t  con t r a c t o r  be c a use  e m pl oy ing  un i t s  ge ne ra l l y  do  no t  pa y  
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i nde pe nde n t  c on t r a c t o r s  f o r  i nc om ple t e  pe r f o r m a nce ,  suc h  a s  f a i l i ng  t o  pe r f o rm  
s e r v i ce s  due  t o  an  a bs e nce .  Th e  De pa r tm e n t  a r gue d  t ha t  i t  i s  no t  a  c om m on  
p r a c t i c e  f o r  a n  e m p l oy i ng  un i t  t o  w i t hho l d  pa ym e n t s  a f t e r  i nde pe nde n t  
c on t r ac t o r s  f i n i s h  a  j ob .  Ra t he r ,  i ndepe nde n t  con t r a c t o r s  e xpe c t  t o  be  pa id  upon  
c om pl e t ion  o f  t he  a g r e e d  upon  s e r v i ce s .  

 
The  Pe t i t i one r  a dm i t t e d  t ha t  h e  pa id  t he  Wor ke r  a  m on t h l y  f l a t  f e e  t o  

p r ov i de  j a n i t o r i a l  s e r v i ce s ,  wou l d  m os t  l i ke l y  ha ve  pa i d  t he  W or ke r  i f  he  wa s  
a bs e n t  f rom  wor k ,  a nd  de l a ye d  pay i ng  t he  W or ke r  un t i l  a f t e r  r ec e iv i ng  t he  
C l i e n t ’ s  pa ym e n t .  Howe ve r ,  t he  Pe t i t i one r  de n i e d  t ha t  t he s e  f a c to r s  r e s t r i c t e d  t he  
W or ke r ’ s  i nde pe nde nc e .  The  Pe t i t i one r  a l l e ge d  t ha t  t he  Wor ke r  wa s  a n  
i nde pe nde n t  c on t r a c t o r  be ca us e  t he  W or ke r  ne go t i a t e d  t he  a m oun t  o f  h i s  f e e   

 
The  g r e a t e r  we i gh t  o f  t he  c r e d i b l e  ev i de nc e  o f  r e c o r d  e s t a b l i s he s  t ha t  t he  

Pe t i t i one r  pa i d  t he  W or ke r  a  f l a t  f ee  e ve r y  m on t h  t h roughou t  t he  21 - m on t h  a ud i t  
pe r i od .  A l t hough  i nde pe nde n t  c on t r a c t o r s  a r e  o f t e n  pa i d  a  f l a t  f ee ,  s e ve ra l  
f a c t o r s  ex i s t  i n  t h i s  c a s e  t ha t  d i s t i ngu i s h  t he  Pe t i t i one r ’ s  pa ym e n t s  f r om  a  f l a t  
f e e  pa i d  t o  a n  i nde pe nde n t  c on t r a c t o r .  Pa ym e n t  o f  r e gu l a r  am oun t s  a t  s t a t e d  
i n t e r va l s  i s  a  s t rong  i nd i ca t i on  t ha t  a n  e m pl oye r - e mp l oye e  r e l a t i ons h ip  e x i s t s .  
The  e m pl oy e r  a s s um e s  t he  ha z a r d  t ha t  t he  s e r v i ce s  pe r f o r m e d  wi l l  be  i n  
p r opo r t i on  t o  t he  r e gu la r  pa ym e n t s ,  t hus  wa r r a n t i ng  a n  a s sum pt i on  t ha t ,  t o  
p r o t e c t  i t s  i nve s tm e n t ,  t he  e m p l oye r  ha s  t h e  r i gh t  t o  d i r e c t  a nd  c on t r o l  t he  
wor ke r ’ s  pe r f o rm anc e .  The  e m p l oye r  e xpe c t s  t he  e m ploye e  t o  m e e t  t he  s t a nda r ds  
o f  d i l i genc e  a nd  a t t e n t i on  t o  du t y  ne c e s s a ry  t o  j u s t i f y  t he  r e gu l a r  paym e n t s .  
Pa ym e n t  o f  t he  e n t i r e  f e e  de s p i t e  a n  a bs e nc e  i s  e qu i va l e n t  t o  pa i d  s i c k  l e a ve ,  a  
be ne f i t  com m on l y  pa i d  t o  e m p l oyees ,  no t  i nde pe nde n t  c on t r a c t o r s .  I n  add i t i on ,  
de l a y i ng  pa ym e n t  t o  a  worke r  upon  c om pl e t ion  o f  a  j ob  i s  no t  c ha r a c t e r i s t i c  o f  
a n  i nde pende n t  c on t r a c t o r  r e l a t i ons h i p .  The  f a c t  t ha t  t he  W or ke r  ne go t i a t e d  t he  
r a t e  o f  pa y  i s  no t  d i s pos i t i ve  o f  a  f i nd ing  o f  i nde pe nd e nc e  be c a us e  s uc h  
ne go t i a t i ons  a r e  no t  l im i t e d  t o  a g r e e me n t s  be twe e n  e m p l oy i ng  un i t s  a nd  
i nde pe nde n t  c on t r a c t o r s .  I t  i s  no t  unc om m on f o r  em pl oye e s  t o  ne go t i a t e  t he i r  
wa ge s  whe n  c on te m p l a t i ng  a n  e m p l oymen t  r e l a t i ons h i p  w i t h  a  po t e n t i a l  
e m p l oye r .   

 
W e  f i nd  t ha t  t he  p r e de t e rm i ne d  mon t h l y  paym e n t s  m a de  f o r  a n  e x t ende d  

pe r i od  and  t he  Pe t i t i one r ’ s  pa yme n t  p r a c t i c e s ,  a r e  m ore  i nd i c a t i ve  o f  a n  
e m p l oyee  s t a t u s  t ha n  a n  i nde pe nde n t  c on t r ac t o r .  

 
Cons e que n t l y ,  we  f i nd  t h i s  f a c t o r  does  no t  we igh  i n  f a vo r  o f  i nde pe nde nce .  
 

Re a l i z a t ion  o f  Pr o f i t  o r  Loss  
 
A r i z ona  Adm i n i s t r a t i ve  Code  R6- 3 -1723 ( E) (3 )  p r ov i de s  a s  f o l l ows :  
 
Re a l i z a t i on  o f  p r o f i t  o r  l o s s .  An  i nd i v i dua l  who  i s  i n  a  pos i t i on  t o  r e a l i z e  a  
p r o f i t  o r  s u f f e r  a  l o s s  a s  a  r e s u l t  o f  h i s  s e r v i c e s  i s  gene r a l l y  i nde pe nden t ,  
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wh i l e  t he  i nd i v i dua l  who  i s  a n  em p l oye e  i s  no t  i n  s uc h  a  pos i t i on .  
Oppor t un i t y  f o r  p r o f i t  o r  l o s s  m a y  be  e s t a b l i s he d  by  one  o r  m or e  o f  a  
va r i e t y  o f  c i r c um s ta nc e s ;  e .g . :  
 
a .  The  i nd i v i dua l  has  c on t i nu ing  a nd  r ec u r r i ng  s i gn i f i c a n t  l i a b i l i t i e s  o r  

ob l i ga t i ons  i n  c onne c t i on  wi t h  t he  pe r f o rm a nce  o f  t he  wor k  i nvo l ve d ,  
a nd  s uc ce s s  o r  f a i l u r e  de pe nds ,  t o  a n  a pp r ec i a b l e  deg r e e ,  on  t he  
r e l a t i onsh i p  o f  r ece i p t s  t o  expe nd i t u re s .  

 
b .  The  i nd i v i dua l  a g re e s  t o  pe r f o r m  s pe c i f i c  j obs  f o r  p r i c e s  a g r e e d  upon  

i n  a dva nce ,  a nd  pa ys  e xpe nse s  i nc u r r e d  i n  c onne c t i on  wi t h  t he  wor k ,  
s uc h  a s  wa ge s ,  r e n t s  o r  o t he r  s i gn i f i c an t  ope r a t i ng  e xpe ns e s .  

 
I n  t he  Re c ons i de r e d  De te r mi na t i on ,  t he  De pa r t men t  s t a t e d  t ha t  “ a l l  

ove r he a d  a nd  ope r a t i ng  c os t s  we r e  bo r ne  s o l e l y  by  [ t he  Pe t i t i one r ]  a nd  o r  t he  
[ Pe t i t i one r ’ s ]  c on t r a c t e d  c l i e n t s  a nd ,  t he r e f o re ,  t he  j a n i t o r i a l  s e r v i c e s  a r e  no t  i n  
a  pos i t i on  t o  r e a l i z e  a  p r o f i t  o r  l o s s  w i t h  r e s pe c t  t o  t he i r  s e r v i ces ” .    

 
The  Pe t i t i one r  t e s t i f i e d  t ha t  he  wa s  no t  a wa r e  o f  t he  W or ke r  ha v i ng  an y  

ope r a t i ng  e xpe ns e s  a nd  d i d  no t  d i s pu t e  t he  Depa r tm e n t ’ s  f i nd i ngs .  
 
I n  t h i s  c a s e ,  t he  e v i de nc e  o f  r e c o r d  e s t a b l i s hes  t ha t  J a n i t o r s  d i d  no t  pa y  fo r  

r e n t  o r  wa ge s ,  o r  o t he r  ope r a t i ng  e xpe ns e s  a s s oc i a t e d  w i t h  a  bus i ne s s  a nd  a r e  no t  
i n  a  pos i t i on  t o  r e a l i z e  a  p r o f i t  o r  s u f f e r  a  l o s s  a s  a  r e s u l t  o f  p r ov i d i ng  t he i r  
s e r v i ce s .   

 
Cons e que n t l y ,  we  f i nd  t h i s  f a c t o r  does  no t  we igh  i n  f a vo r  o f  i nde pe nde nce .   
 

Obl i ga t i on  
 
A r i z ona  Adm i n i s t r a t i ve  Code  R6- 3 -1723 ( E) (4 )  p r ov i de s  a s  f o l l ows :  
 
Ob l i ga t i on .  An  e mp l oye e  usua l l y  ha s  t he  r i gh t  t o  e nd  h i s  r e l a t i ons h i p  w i th  
h i s  e m pl oye r  a t  a ny  t i m e  he  w i s he s  w i t hou t  i nc u r r i ng  l i a b i l i t y ,  a l t hough  he  
m a y  be  r e qu i r e d  to  p r ov i de  no t i c e  o f  h i s  t e rm i na t i on  f o r  s om e  pe r i od  in  
a dva nc e  o f  t he  t e r mi na t i on .  An  i nde pe nde n t  wor ke r  u s ua l l y  a g r ee s  t o  
c om p l e t e  a  s pe c i f i c  j ob .  He  i s  r e s pons i b l e  fo r  i t s  s a t i s f a c t o r y  c om pl e t ion  
a nd  wou ld  be  l e ga l l y  ob l i ga t e d  t o  m a ke  good  f o r  f a i l u r e  t o  c om p l e t e  t he  
j ob ,  i f  l ega l  r e l i e f  we r e  s ough t .  

 
I n  t he  Re c ons i de re d  De t e rm i na t i on ,  t he  De pa r tm e n t  c onc l uded  t ha t  t he  

W or ke r  wou l d  no t  i nc u r  l i a b i l i t y  f o r  f a i l i ng  t o  c om p l e t e  t he  j ob  a s  a g r e e d .   
 
Du r i ng  t he  he a r i ng ,  t he  Pe t i t i one r  a g r e e d  t ha t  t he  W or ke r  ha d  t he  r i gh t  t o  

t e rm i na t e  t he  a g ree m e n t  a t  a ny  t im e  wi t h ou t  r a m i f i c a t i on .  
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I n  t h i s  c a s e ,  t he  e v i de nc e  o f  r e c o r d  e s t a b l i s hes  t ha t  J a n i t o r s  ha ve  t he  r i gh t  
t o  e nd  t he i r  r e l a t i ons h i p  w i t h  t he  Pe t i t i one r  a t  a ny  t im e  wi t hou t  i nc u r r ing  l e ga l  
l i a b i l i t y .   

 
Cons e que n t l y ,  we  f i nd  t h i s  f a c t o r  does  no t  we igh  i n  f a vo r  o f  i nde pe nde nce .   
 

Si gn i f i c an t  I nv e s tm e n t  
 
A r i z ona  Adm i n i s t r a t i ve  Code  R6- 3 -1723 ( E) (5 )  p r ov i de s  a s  f o l l ows :  

 
S i gn i f i c an t  i nve s tm e n t .  A  s i gn i f i c an t  i nve s tm e n t  by  a  pe r s on  i n  f a c i l i t i e s  
u s e d  by  h i m  i n  pe r f o r mi ng  s e r v i c e s  f o r  a no t he r  t e nds  t o  s how a n  
i nde pe nde n t  s t a t us .  On  t he  o t he r  ha nd ,  t he  f u r n i s h ing  o f  a l l  n e c e s s a ry  
f a c i l i t i e s  by  t he  e m p l oy ing  un i t  t e nds  t o  i nd i c a t e  t he  a bse nc e  o f  a n  
i nde pe nde n t  s t a t u s  on  t he  pa r t  o f  t he  wor ke r .  Fa c i l i t i e s  i nc l ude  e qu i pm e n t  
o r  p r e mi se s  ne c e s sa r y  f o r  t he  wor k ,  bu t  no t  t oo l s ,  i n s t r ume n t s ,  c l o t h i ng ,  
e t c . ,  t h a t  a r e  p r ov ide d  by  em p l oye es  a s  a  c omm on  p ra c t i c e  i n  t he i r  t r a de .  I f  
t he  wo r ke r  ma ke s  a  s i gn i f i c a n t  i nv es t m e n t  i n  f a c i l i t i e s ,  s uc h  a s  a  ve h i c l e  
no t  r e a s ona b l y  s u i t e d  t o  pe r s ona l  u se ,  t h i s  i s  i nd i c a t i ve  o f  a n  i nde pe nden t  
r e l a t i onsh i p .  A  s i gn i f i c an t  e xpend i t u re  o f  t im e  o r  m one y  f o r  a n  
i nd i v i dua l ’ s  e duc a t i on  i s  no t  ne c es s a r i l y  i nd i c a t i ve  o f  a n  i nde pe nden t  
r e l a t i onsh i p .  
 
I n  t he  Re c ons i de re d  De t e rm i na t i on ,  t he  De pa r tm e n t  c onc l uded  t ha t  t he  

W or ke r  d i d  no t  have  a  s i gn i f i c a n t  i nve s t me n t  i n  e qu i pm e n t  r e l a t e d  t o  p rov i d i ng  
j a n i t o r i a l  s e r v i c es .  Ra t he r ,  t he  Pe t i t i one r  ha d  the  s i gn i f i c a n t  i nves t m e n t  bec a us e  
he  ha d  t he  e s t a b l i she d  c on t r a c t s  w i t h  t he  C l i e n t .  

 
Du r i ng  the  he a r i ng ,  t he  W or ke r  t e s t i f i e d  t ha t  he  d i d  no t  own  o r  ha ve  a n  

i nve s tm en t  i n  a ny  e qu i pm e n t  o r  p r e mi s es  u s e d  in  t he  pe r f o rm a nce  o f  h i s  
j a n i t o r i a l  s e r v i c e s .  The  Pe t i t i one r  a dm i t t e d  t ha t  t he  W or ke r  d i d  no t  ha ve  a n  
i nve s tm en t  i n  pe r f o r mi ng  t he  s e r v i c e s .  He  d i d  no t  d i s pu t e  t he  De pa r t m e n t ’ s  
c onc l u s i ons .  

 
The  e v i de nc e  o f  r e c o r d  e s t a b l i s he s  t ha t  J a n i to r s  ha ve  no  ne e d  to  i nve s t  i n  

a ny  p r e mi s e s  be c aus e  t he y  p r ov i de  t he i r  s e r v i c e s  a t  t he  C l i e n t ’ s  f a c i l i t y  a nd  do  
no t  i nve s t  i n  e qu i pm e n t .  

 
Cons e que n t l y ,  we  f i nd  t h i s  f a c t o r  does  no t  we igh  i n  f a vo r  o f  i nde pe nde nce .   
 

S i m ul t ane ous  Con t r ac t s  
 
A r i z ona  Adm i n i s t r a t i ve  Code  R6- 3 -1723 ( E) (6 )  p r ov i de s  a s  f o l l ows :  
 
S i m u l t a ne ous  c on t r a c t s .  I f  a n  i nd i v idua l  works  f o r  a  num be r  o f  pe r s ons  o r  
f i rm s  a t  t he  s a m e  t i m e ,  i t  i nd i c a t e s  an  i nde pe nde n t  s t a tu s  be c a use ,  i n  s uch  
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c a s e s ,  t he  wor ke r  i s  u s ua l l y  f r e e  f rom  c on t ro l  by  a ny  o f  t he  f i rm s .  I t  i s  
pos s i b l e ,  howe ve r ,  t ha t  a  pe r s on  m a y  wor k  f o r  a  num be r  o f  pe op le  o r  f i rms  
a nd  s t i l l  b e  a n  emp l oye e  o f  one  o r  a l l  o f  t hem .  The  de c i s i ons  r e a c he d  on  
o t he r  pe r t i ne n t  f a c to r s  s hou ld  be  c ons i de r e d  whe n  e va l ua t i ng  t h i s  f a c t o r .  
 
I n  t he  Re c ons i de red  De t e r mi na t i on ,  t he  De pa r tm e n t  f ound  t ha t  t he r e  wa s  n o  

e v i de nc e  o f  a ny  s i m u l t a neous  c on t r a c t s  a nd  t ha t  “ ba s e d  on  a  s e a r c h  o f  t he  
i n t e r ne t ,  [ t he  Wor ke r ]  d i d  no t  a dve r t i s e  h i s  s e rv i c e s  t o  t he  pub l i c ” .  A  
De pa r t men t  w i t ne s s  t e s t i f i ed  t ha t  t he  W or ke r  d i d  no t  r e c e i ve  paym e n t s  o f  wa ge s  
f r om a ny  o t he r  em p l oye r s  du r i ng  the  a ud i t  pe r i od  o r  ha ve  a ny  c on t r a c t s  w i t h  
o t he r  emp l oy i ng  un i t s .  The  w i t ne s s  t e s t i f i e d  t ha t  t he  W or ke r  d i d  no t  have  a  l i s t  
o f  p r e v i ous  c l i e n t s  o r  a ny  i nvo i c e s  w i t h  l e t t e r he a d .   

 
Du r i ng  the  he a r i ng ,  t he  Wor ke r  t e s t i f i e d  t ha t  he  d i d  no t  p r ov ide  s e r v i ce s  

f o r  a nyone  e l s e  wh i l e  wor k ing  f o r  t he  Pe t i t i one r .  The  Pe t i t i one r  t e s t i f i e d  t ha t  he  
wa s  no t  awa r e  o f  an y  c l i e n t s  t he  W or ke r  m a y  ha ve  had  w i t h i n  t he  a ud i t  pe r i od .  
He  d i d  no t  d i s pu te  t he  De pa r t m e n t ’ s  conc l u s i on .   

 
The  e v i de nc e  o f  r e c o r d  e s t a b l i s he s  t ha t  t he  W or ke r  d i d  no t  e nga ge  i n  

s i m u l t a neous  c on t r a c t s  du r i ng  t he  a ud i t  pe r i od  whe n  pe r f o rm i ng  j a n i t o r i a l  
s e r v i ce s  fo r  t he  Pe t i t i one r .  

 
Cons e que n t l y ,  we  f i nd  t h i s  f a c t o r  does  no t  we igh  i n  f a vo r  o f  i nde pe nde nce .   
 

Addi t i ona l  Cons i de r a t i ons  
 

Ar i z ona  Adm i n i s t r a t i ve  Code  R6 - 3 - 1723 ( F )  p r ov i de s  gu i da nc e  on  
a dd i t i ona l  c ons i de r a t i ons  fo r  de t e rm i n i ng  i f  a n  i nd i v i dua l  pe r f o r mi ng  s e r v i ce s  
f o r  a n  emp l oy i ng  un i t  i s  a n  e m p l oyee  o r  m a y  be  i nde pe nde n t .   

 
Ty pe  o f  Re l a t i onsh i p :  I n t egr a t i on  and  Pe r m ane nc y  

 
I n  u l t i ma t e l y  de t e r m i n i ng  tha t  a n  em p l oye r - e m p l oyee  r e l a t i ons h i p  e x i s t s  

be t we e n  the  Pe t i t i one r  a nd  J a n i t o r s ,  t he  De pa r tm e n t  c ons i de r e d  the  i n t e g ra t i on  o f  
j a n i t o r i a l  s e r v i c e s  i n t o  t he  Pe t i t i one r ’ s  bus i ne s s  a nd  the  c on t i nu i ng  na t u r e  o f  t he  
r e l a t i onsh i p  be t we e n  t he  Pe t i t i one r  a nd  J a n i t o r s .  The  De pa r tm e n t  he ld  t ha t  t he  
s e r v i ce s  p r ov i de d  by  J a n i t o r s ,  i nc l ud i ng  the  W or ke r ,  we r e  i n t e g r a l  t o  t he  
Pe t i t i one r ’ s  bus i ne s s  a nd  tha t  t he  r e l a t i ons h ip  wa s  c ons i de r e d  pe r m a ne n t .   

 
W he n  a  wor ke r ’ s  s e r v i ce s  a r e  i n t e g r a t e d  i n t o  t he  bus i nes s  ope r a t i on  t o  s uch  

a  de g r ee  t ha t  s uc ce s s  o r  c on t i nua t i on  o f  a  bus i ne s s  de pe nds  t o  a n  a ppr e c i a b l e  
de g r e e  upon  t he  wor ke r ’ s  pe r f o rm a nce ,  t he  wor ke r  m us t  ne c e s s a r i l y  be  s ub j e c t  t o  
a  c e r t a i n  a m oun t  o f  c on t r o l  by  t he  bus i ne s s .  As  t he  Pe t i t i one r  p rov i de s  j an i t o r i a l  
a nd  m a i n t e na nc e  se r v i ce s ,  t he  s e r v i ce s  p r ov i de d  by  J a n i t o r s  a r e  a  ke y  a s pe c t  o f  
t he  Pe t i t i one r ’ s  r egu l a r  bus i ne s s  a c t i v i t y .  The r e f o r e ,  i t  i s  m or e  l i ke l y  t ha t  t he  
Pe t i t i one r  w i l l  have  t he  r i gh t  t o  d i r e c t  a nd  c on t r o l  t he  J a n i t o r s ’  ac t i v i t i e s .  W e  
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a g r e e  w i th  t he  De pa r tm e n t ’ s  de t e rm ina t i on  t ha t  t he  l e ve l  o f  i n t eg r a t i on  be t we en  
t he  J a n i to r s ’  s e r v i c e s  a nd  t he  Pe t i t i one r ’ s  bus i ne s s  f a vo r s  a  f i nd i ng  t ha t  a n  
e m p l oye r - e m pl oyee  r e l a t i ons h i p  e x i s t s .  

 
An  e xpe c t a t i on  t o  e nga ge  a  wor ke r  i nde f i n i t e ly ,  r a t he r  t ha n  f o r  a  s pe c i f i c  

p r o j e c t  o r  pe r i od ,  i s  ge ne r a l l y  c ons ide r e d  e v ide nc e  t ha t  t he  i n t en t  i s  t o  c r e a t e  a n  
e m p l oye r - e m pl oyee  r e l a t i ons h i p .  I n  t h i s  c a se ,  t he  e v i de nc e  e s t a b l i s he s  t ha t  t he  
W or ke r  p r ov i de d  se r v i ce s  fo r  t he  Pe t i t i one r  on  a  c on t inuous ,  pa r t - t im e  ba s i s  f o r  
a pp r ox ima t e l y  t h r e e  ye a r s  a nd  t e n  m on t hs .  Spe c i f i ca l l y ,  t he  W or ke r  p r ov i de d  
s e r v i ce s  a nd  r e c e ive d  pa ym e n t s  f rom  t he  Pe t i t i one r  t h r oughou t  t he  21 - m on t h  
a ud i t  pe r i od .  The re  i s  no  ev i de nc e  in  t he  r eco r d  t o  s ugge s t  t ha t  t he  Pe t i t i one r  
e nga ge s  J a n i t o r s  f o r  a  s pe c i f i c  p r o j e c t  o r  pe r i od .  Ra t he r ,  t he  ev i de nc e  
e s t a b l i s he s  t ha t  t he  Pe t i t i one r ’ s  goa l  i s  t o  h i r e  J a n i t o r s  f o r  a n  i nde f i n i t e  pe r i od .  
The  Pe t i t i one r ’ s  a r r a ngem e n t  c on t e m pl a t e s  c on t i nu i ng  wor k .  Thus ,  t he  
r e l a t i onsh i p  i s  c ons i de r e d  pe r m a ne n t  e ve n  t hough  t he  s e r v i ce s  a r e  r e nde r e d  on  a  
pa r t - t im e  ba s i s .  W e  a g r ee  w i t h  t he  De pa r tm e n t ’ s  de t e r mina t i on  tha t  t he  
pe r m a ne nc y  o f  t he  r e l a t i ons h i p  be twe e n  t he  Pe t i t i one r  a nd  J a n i t o r s  f a vo r s  a  
f i nd i ng  tha t  a n  emp l oye r - em p l oye e  r e l a t i onsh i p  e x i s t s .   

 
Ty pe  o f  Re l a t i onsh i p :  Con t r ac t s  

 
The  Pe t i t i one r  has  a l l e ge d  t ha t  a n  i nde pe nde n t  c on t r a c t o r  r e l a t i ons h i p  

e x i s t s  bec a us e  he  a nd  t he  W or ke r  exe c u t e d  a  c on t r ac t .   
 
The  e s s en t i a l  e l em e n t s  o f  a  c on t r a c t  i nc l ude  a n  o f f e r ,  a c c ep t a nc e ,  and  

c ons i de ra t i on .  An  o f f e r  exp r e s s e s  a  w i l l i ngne s s  t o  m a ke  a  t r a de  w i t h  a n  
i nd i v i dua l .  An  a cc e p t a nce  o f  a n  o f f e r  m a y  b e  e s t ab l i s he d  w i t h  a  s i gna t u r e .  
Cons i de ra t i on  r e f e r s  t o  s om e t h i ng  o f  va l ue  t ha t  i s  exc ha nge d  f o r  t ha t  wh i c h  i s  
o f f e r e d .  The  e v i de nc e  o f  r e c o r d  e s t a b l i s he s  t ha t  t he  W or ke r  s i gne d  a  doc um e n t  
on  Fe b r ua r y  19 ,  2019 ;  howe ve r ,  a  r e v i e w  o f  t he  doc um e n t  r e f l e c t s  t ha t  i t  
i n c l udes  ne i t he r  an  o f f e r  o f  e m pl oym e n t  no r  c ons i de ra t i on  ( i . e . ,  r e m une ra t i on  t o  
be  pa i d  i n  e xc hange  f o r  p r ov i d i ng  j a n i t o r i a l  s e r v i ces ) .  Ra t he r ,  t he  doc um e n t  
c ons t i t u t e s  t he  Wor ke r ’ s  ac knowl e dge m e n t  t ha t  he  i s  r e s pons ib l e  f o r  pa y i ng  h i s  
own  t a xes .  Upon  cons i de r a t i on  o f  t he  e v i de nce ,  we  f i nd  t ha t  t he r e  i s  no  wr i t t e n  
i nde pe nde n t  c on t r a c t o r  a g re e m e n t .   

 
Cons e que n t l y ,  we  f i nd  t ha t  t h i s  f a c t o r  doe s  no t  e s t a b l i sh  t ha t  a n  

i nde pe nde n t  c on t r a c t o r  r e l a t i ons h ip  e x i s t s .  
 

Ty pe  o f  Re l a t i onsh i p :  
L i ab i l i t y  I ns ur anc e  and  W or ke r s ’  Com pe ns a t ion  I ns ur anc e  

 
I n  t h i s  c a s e ,  t he  ev i de nc e  e s t a b l i s hes  t ha t  t he  t e r ms  o f  t he  C l i en t  c on t r ac t  

r e qu i r e  t he  Pe t i t i one r  t o  c a r r y  l i ab i l i t y  i n su r a nc e  and  wor ke r s ’  c om pe ns a t i on  
i n s u r a nce .  The  e v i de nc e  e s t a b l i s he s  t ha t  J a n i to r s ,  i nc l ud i ng  t he  W or ke r ,  a r e  no t  
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r e qu i r e d  t o  ob t a i n  t he  s ame  c ove r a ge  whe n  pe r f o rm i ng  s e r v i c es  on  t he  C l i e n t ’ s  
p r e mi s e s .   

 
Ge ne r a l  l i a b i l i t y  i n s u r a nc e  p r o t e c t s  a  bus i ne s s  f r om  f ina nc i a l  l o s s e s  due  t o  

t h i r d - pa r ty  c l a i m s  o f  i n j u r y  a nd  dama ge .  W orke r s ’  c om pe ns a t ion  i s  a  d i s a b i l i t y  
c om pe ns a t i on  p r ogr a m  wh i ch  p r ov i de s  be ne f i t s  t o  emp l oye e s  fo r  a  j ob - r e l a t e d  
i l l ne s s  o r  i n j u r y .  W e  i n f e r  f r om  t he  p r e s e nce  o f  t he  i n s u r a nc e  r e qu i r em en t s  t ha t  
t he  C l i e n t  c ons i de r s  J a n i t o r s  who  p rov i de  se rv i c e s  f o r  t he  Pe t i t i one r  t o  be  t he  
Pe t i t i one r ’ s  em p l oye e s  a nd  no t  i nde pe nde n t  bus i ne s s  e n t i t i e s .   

 
Unde r  Ar i z ona  l aw ,  i t  i s  m a nda t o r y  f o r  em p l oye r s  t o  s e c u r e  wor ke r s ’  

c om pe ns a t i on  i n s u ra nc e  f o r  t he i r  e m ploye e s .  Wor ke r s '  com pe ns a t i on  i n s u ra nc e  i s  
no t  r e qu i r e d  f o r  an  i nde pe nde n t  c on t r a c t o r .  The  f a c t  t ha t  t he  Pe t i t i one r  p rov i de s  
wor ke r s ’  c om pe ns a t i on  c ove r a ge  f o r  J a n i t o r s  i s  a  s i gn i f i c a n t  i nd i c a t o r  t ha t  t he  
Pe t i t i one r  i s  a n  em p l oye r .  

 
Cons e que n t l y ,  we  f i nd  t ha t  t h i s  f a c to r  f a vo r s  a  f i nd i ng  t ha t  a n  e m p l oye r -

e m p l oyee  r e l a t i onsh i p  e x i s t s .  
 

Ty pe  o f  Re l a t i onsh i p :  I n  Ge ne r a l  
 

I n  t h i s  c a s e ,  t he  Pe t i t i one r  a r gue s  t ha t  J a n i t o r s  a r e  i nde pe nde n t  c on t r ac t o r s  
be c a us e  he  i s s ue s  t he m  a  Fo r m  1099 - NEC,  a n  I n t e r na l  Re ve nue  Se r v i ce  f o r m 
us e d  t o  r e po r t  none m pl oyee  c om pe nsa t i on  s uch  a s  s e l f - e m p l oyme n t  i nc ome .   

 
The  f a c t  t ha t  a n  em p l oy i ng  un i t  i s s ue s  t a x  f o r m s  c omm on l y  use d  t o  r e po r t  

pa ym e n t s  t o  a n  i nde pe nde n t  c on t r a c to r  i s  no t  d i s pos i t i ve  o f  t he  i s s ue  o f  whe t he r  
t he  e m p loy i ng  un i t  i s  a n  e m p l oye r  l i a b l e  f o r  une m pl oymen t  i n s u r anc e .  A  
de t e rm i na t i on  o f  t he  t r ue  r e l a t i ons h ip  be t we e n  t he  e m p l oy i ng  un i t  a nd  t he  wor ke r  
i s  de t e r mi ne d  by  a  r e v i e w  o f  a l l  t h e  c i r c um s tanc e s .  

 
The  e v i de nc e  o f  r e c o r d  e s t a b l i s he s  t ha t  t he  W or ke r  r e c e i ve d  the  f o rm  a nd  

kne w t he  Pe t i t i one r  d i d  no t  w i t hho ld  t a xe s  f rom  h i s  pa y  bu t  d id  no t  be l i e ve  t ha t  
he  wa s  a n  i nde pe nde n t  c on t r a c t o r .  The  W or ke r  t e s t i f i e d  t ha t  t he  bus i ne s s  wa s  t he  
Pe t i t i one r ’ s ,  a nd  tha t  t he  Pe t i t i one r  no t  on l y  c on t r o l l ed  how he  d i d  h i s  j ob  bu t  
a l s o  r e qu i r e d  h im  t o  we a r  a  s h i r t  w i th  t he  c om pa ny  nam e .  W e  f i nd  t ha t  J a n i t o r s  
p r ov i de  se r v i ce s  unde r  t he  Pe t i t i one r ’ s  nam e  wh i l e  wea r i ng  a  un i f o rm  s h i r t  w i t h  
t he  Pe t i t i one r ’ s  l ogo .  The  ev i de nc e  e s t a b l i s hes  wor ke r s ’  c om pe ns a t i on  i n su r a nc e ,  
a  be ne f i t  on l y  p r ov i de d  t o  em p l oye es ,  i s  a va i l a b l e  t o  J an i t o r s .   

 
Cons e que n t l y ,  we  f i nd  t ha t  t he s e  f a c t o r s  f a vor  a  f i nd i ng  t ha t  a n  e m pl oye r -

e m p l oyee  r e l a t i onsh i p  e x i s t s .  
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Fe de r a l  Une m pl oy m e n t  Tax  Ac t  
 
Unde r  Ar i z ona  l aw ,  “ e m p loym e n t ”  f o r  S t a t e  une m pl oym e n t  i n s u r a nc e  t a x  

pu r pos e s  i nc l ude s  s e r v i ce s  f o r  wh ic h  t a xe s  m a y  be  i m pos e d  by  t he  Fe de r a l  
Une m pl oym e n t  Tax  Ac t .  A .R .S .  §  23 - 615 ( A) ( 10 ) .  Ar i z ona  Adm i n i s t r a t i ve  Code  
R6- 3 - 1723 ( G)  p r ov i de s  a s  f o l l ows :  

 
An  i nd i v idua l  i s  an  e m p l oye e  i f  he  pe r f o rm s  s e r v i ce s  wh i c h  a r e  s ub j e c t  t o  
t he  Fe de ra l  Une m pl oym e n t  Ta x  Ac t  o r  pe r f o rm s  s e r v i ce s  wh i c h  a r e  r e qu i r e d  
by  f e de ra l  l a w  t o  be  c ove r e d  by  s t a t e  l a w .  
 
The  Fe de r a l  Une mpl oym e n t  Ta x  Ac t  ( FUTA ) ,  w i t h  s t a t e  unem pl oymen t  

s y s t e ms ,  p r ov i de s  f o r  pa yme n t s  o f  une m pl oym e n t  c ompe ns a t i on  t o  wor ke r s  who  
ha ve  l o s t  t he i r  j obs .  M os t  e m p loye r s  pay  bo t h  a  f e de r a l  a nd  a  s t a t e  
une m pl oym e n t  t a x .  On l y  t he  e m pl oye r  pa ys  FUTA t a x .  I t  i s  no t  w i t hhe l d  f r om  
t he  e m pl oye e ’ s  wage s .  

 
I n  t he  p r e s e n t  ca s e ,  t he  e v i de nc e  o f  r e c o r d  e s t a b l i s he s  t ha t  t he  Pe t i t i one r  i s  

s ub j e c t  t o  pa y i ng  FUTA t a xe s  a nd  ha s  no t  be e n  g ra n t e d  a n  e xc l u s ion  f o r  
j a n i t o r i a l  s e r v i c e s  p r ov i ded  by  h i s  wor ke r s .  Cons e que n t l y ,  we  f i nd  t h i s  f a c t o r  
s uppo r t s  f i nd i ngs  t ha t  J a n i to r s  a r e  em p l oye es  a nd  j a n i t o r i a l  s e rv i c e s  c ons t i t u t e  
e m p l oyme n t .  

 
I n  we i gh ing  t he  e v i de nc e  a nd  a pp l y i ng  t he  l a w t o  t he  f ac t s  i n  t h i s  c a s e ,  t he  

Appe a l s  Boa r d  c ons i de r e d  e v i de nc e  o f  t he  s ubs t a nc e ,  no t  m er e ly  t he  f o rm ,  o f  t he  
r e l a t i onsh i p  be t we e n  t he  Pe t i t i one r  a nd  J a n i t o r s ,  a s  r e qu i r e d  i n  A .A . C .  R6 - 3 -
1723 ( D) (1 ) ,  i nc l ud i ng  t he  e l em e n t s  o f  c on t r o l  a s  t o  t he  r e s u l t  a nd  ove r  t he  
m e t hod  in  wh i c h  t he  s e r v i c e s  a r e  pe r f o rm e d  a nd  t he  e l e me n t s  o f  i nde pende nc e  
w i t h i n  t he  m e a n i ng  o f  A .A .C .  R6 - 3 - 1723 ( A) ,  (D) ,  a nd  ( E ) .  Add i t i ona l  
c ons i de ra t i ons  we re  a l s o  e xa m i ne d  by  t he  Appe a l s  Boa r d  pu r s uan t  t o  A .A.C .  R6 -
3 - 1723 ( F)  t o  de t e rm i ne  whe t he r  a n  em p l oye r - e m p l oyee  r e l a t i onsh i p  e x i s t s .   

 
Cons i de r ing  t he  e v i de nc e  a s  a  who l e ,  i nc lud i ng  c r e d i b i l i t y  j udgm en t s  

r e l a t i ng  to  w i t ne s s  t e s t im ony ,  we  f i nd  t ha t  t he  g r e a t e r  we i gh t  o f  t he  be hav i o r  a nd  
f i na nc i a l  c on t r o l  f ac t o r s  a nd  t hos e  r e l a t e d  t o  t he  t ype  o f  r e l a t i onsh i p  be t wee n  t he  
Pe t i t i one r  a nd  J a n i t o r s  f a vo r s  a  f i nd i ng  t ha t  a n  e m p loye r - em pl oye e  r e l a t i ons h i p  
e x i s t s .  

 
DECI SI O N 

 
 THE AP P EALS B OAR D A FFI RM S t he  Re c ons i de r e d  De t e r mi na t i on  i s sue d  
on  De c e mbe r  4 ,  2023 .   
 

W e  c onc lude  t ha t  t he  Pe t i t i one r  i s  an  e m pl oye r  s ub j e c t  t o  t he  Em pl oyme n t  
Se c u r i t y  La w o f  Ar i z ona .  A l l  s e r v i c e s  pe r f o r m e d  by  i nd i v i dua l s  a s  a  J a n i t o r  
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RI G H T O F APPEAL TO  TH E ARI ZO NA T AX CO U RT  

 
Th i s  de c i s i on  by  the  Appe a l s  Boa r d  i s  t he  f i na l  a dmi n i s t r a t i ve  de c i s i on  o f  

t he  De pa r t me n t  o f  Ec onom i c  Se c ur i t y .   Howe ve r ,  a ny  pa r ty  m a y  a ppe a l  t he  
de c i s i on  t o  t he  Ar i z ona  Tax  Cour t ,  wh i c h  i s  t he  Ta x  De pa r t men t  o f  t he  Supe r i o r  
Cou r t  i n  M a r i c opa  Coun t y .   Se e ,  Ar iz ona  Re v i s e d  S t a tu t e s ,  §§  12 - 901  t o  12 - 914 .   
I f  you  ha ve  que s t ions  a bou t  t he  p r oc e du r e s  f o r  f i l i ng  a n  a ppe a l ,  you  m us t  c on t a c t  
t he  Ar i z ona  Ta x  Cour t  a t  125  W .  Wa s h i ng t on  S t r e e t  i n  Phoe n i x ,  Ar i z ona  85003 -
2243 .   Te l e phone :  ( 602 )  506- 3442 .  

Fo r  you r  i n f o r m a t i on ,  we  s e t  f o r th  t he  p r ov i s i ons  o f  Ar i z ona  Re v i s e d  
S t a t u t e s ,  §  41 - 1993 ( C)  a nd  ( D) :  
 

C .  Any  pa r t y  a gg r i e ve d  by  a  de c i s i on  o f  t he  a ppe a l s  boa r d  
c onc e r n i ng  t a x  l i ab i l i t y ,  c o l l e c t i on  o r  e n f o r ce m e n t  ma y  
a ppe a l  t o  t he  t a x  c ou r t ,  a s  de f i ne d  i n  s e c t ion  12 - 161 ,  
w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  m a i l i ng  o r  e l ec t r on i c  
t r a n sm i s s i on  o f  t he  de c i s i on .   The  appe l l a n t  ne e d  no t  pa y  
a ny  o f  t he  t a x  pe na l t y  o r  i n t e r e s t  uphe l d  by  t he  a ppe a l s  
boa r d  i n  i t s  de c i s i on  be fo r e  i n i t i a t i ng ,  o r  i n  o r de r  t o  
m a i n t a i n  a n  a ppe a l  t o  t he  t a x  cou r t  pu r s ua n t  t o  t h i s  
s e c t i on .  

 
D .  Any  a ppe a l  t ha t  i s  t a ke n  t o  t a x  cou r t  pu r sua n t  t o  t h i s  

s e c t i on  i s  s ub j e c t  t o  t he  f o l l owi ng  p r ov i s i ons :  
 
1 .  No  i n j unc t i on ,  wr i t  o f  ma nda m us  o r  o t he r  l ega l  o r  

e qu i t a b l e  p r oc e s s  m a y  i s sue  i n  a n  a c t i on  in  a ny  
c ou r t  i n  t h i s  s t a t e  a ga i n s t  an  o f f i c e r  o f  t h i s  s t a t e  t o  
p r e ve n t  o r  e n j o i n  t he  c o l l e c t i on  o f  any  t a x ,  pe na l t y  
o r  i n t e r e s t .  
 

2 .  The  a c t ion  s ha l l  no t  be g i n  m ore  t ha n  t h i r t y  da ys  
a f t e r  t he  da t e  o f  m a i l i ng  o r  e l e c t r on i c  t r a n sm i s s i on  
o f  t he  a ppe a l s  boa r d ' s  de c i s i on .  Fa i lu r e  t o  b r ing  t he  
a c t i on  w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  ma i l i ng  o r  
e l e c t r on i c  t r a n sm i s s i on  o f  t he  a ppe a l s  boa r d ' s  
de c i s i on  c ons t i t u t e s  a  wa ive r  o f  t he  p r o t e s t  a nd  a  
wa i ve r  o f  a l l  c l a im s  a ga i ns t  t h i s  s t a t e  a r i s i ng  f r om 
o r  ba s e d  on  t he  i l l e ga l i t y  o f  t he  t ax ,  pe na l t i e s  a nd  
i n t e r e s t  a t  i s s ue .  

 
3 .  The  s c ope  o f  r e v i e w  o f  an  a ppe a l  t o  t a x  c ou r t  

pu r s ua n t  t o  t h i s  s ec t i on  s ha l l  be  gove r ne d  by  s e c t i on  
12 - 910 ,  app l y i ng  se c t i on  23 - 613 .01  a s  t ha t  s ec t i on  
r e a ds  on  t he  da t e  t he  a ppe a l  i s  f i l e d  t o  t he  t a x  c ou r t  
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The  pe t i t i on  f o r  he a r i ng  hav i ng  be en  t i m e l y  f i l e d ,  t he  Appe a l s  Boa r d  ha s  

j u r i s d i c t i on  i n  t h i s  m a t t e r  pu r s ua n t  t o  Ar i z ona  Re v i s e d  S t a t u t e s  §  23 - 724 (B) .    
 

THE APP EALS B O ARD s c h e du l e d  a  t e l e phone  he a r i ng  f o r  M ar ch  13 ,  2024 .  
Appe a l s  Boa r d  Adm i n i s t r a t i ve  La w J udge  ( ALJ )  Robe r t  I r a n i  p r e s i de d  ove r  t he  
he a r i ng  on  t ha t  da t e ,  a nd  a l l  pa r t i e s  we r e  g i ve n  an  oppo r tun i t y  t o  p r e s e n t  
e v i de nc e  on  t he  f o l l owi ng  i s s ue :  

 
W he t he r  t he  Pe t i t i one r  i s  a n  e m p l oy i ng  un i t  l i a b l e  fo r  Ar i z ona  
Une m pl oym e n t  I n su r a nc e  Tax  wi t h  c ove r a ge  beg i nn i ng  on  J a nua r y  1 ,  
2021 .  

 
The  Pe t i t i one r  a ppe a r e d  th r ough  c ouns e l  a t  t he  s c he du l e d  he a r i ng  and  

p r e s e n te d  t e s t i m ony  f r om  t h r e e  w i tne s s e s .  The  De pa r tm e n t  a ppe a r e d  t h r ough  
c ouns e l  and  p r e s en t e d  t e s t im ony  f r om  t wo  wi t ne s se s .  Exh i b i t s  A1 ,  D1  t h r ough  
D11 ,  a nd  P1  t h r ough  P9  we r e  a dm i t t ed  i n t o  e v ide nc e .   

 
On  M a r c h  22 ,  2024 ,  t he  S t a t e  o f  Ar i zona  ESA Ta x  Un i t  ( t he  “ De pa r tm e n t ” )  

s ubm i t t e d  a  r e que s t  t o  r e open  t he  Appe a l s  Boa r d  he a r i ng  t ha t  was  he l d  on  M a r c h  
13 ,  2024 ,  t o  s ubm i t  a dd i t i ona l  e v i denc e  ba s ed  on  ne w  i n f o r m a t i on  p r e s en t e d  a t  
t he  i n i t i a l  he a r i ng .  The  ne w i n f o r ma t i on  i nc lude d  t he  i de n t i f i c a t i on  o f  a l t e r na t e  
bus i ne s s  na m e s  u se d  by  t he  Pe t i t i one r  whe n  c onduc t ing  i t s  bus i ne s s  and  t he  
phys i c a l  a dd r e s s  o f  t he  bus ine s s  ope ra t i ons .   
 

THE A P PEALS BOA RD f i nds  t ha t  t he  De pa r tm e n t ’ s  a b i l i t y  t o  s ubm i t  
r e bu t t a l  e v i de nc e  a t  t he  he a r i ng  wa s  s i gn i f i c a n t l y  i m pa i r ed  by  t he  l a c k  o f  
i n f o rm a t ion .  W e  conc l ude  tha t  t he  De pa r tm e n t  ha s  e s t ab l i s he d  good  c a use  unde r  
A .A .C .  R 6 - 3 - 1502( L) ( 5 )  t o  r e ope n  t he  M a r c h  13 ,  2024  he a r i ng  to  t a ke  a dd i t i ona l  
e v i de nc e .  W e  g r a n t  t he  r e que s t  t o  r e ope n  t he  he a r i ng .   

 
On  M a y  7 ,  2024 ,  Appe a l s  Boa r d  ALJ  I r a n i  p r e s i ded  ove r  t he  r e opene d  

he a r i ng ,  a nd  a l l  pa r t i e s  wer e  g i ve n  a n  oppo r t un i t y  t o  p r e s e n t  e v i de nc e  on  t he  
i s s ue  l imi t e d  t o  t he  Pe t i t i one r ’ s  bus i ne s s  ope r a t i ons  conduc t e d  unde r  two  o t he r  
na m e s  a nd  t h e  phys i c a l  a dd re s s  i de n t i f i e d  a t  t he  i n i t i a l  he a r i ng .  

 
The  Pe t i t i one r  a ppe a r e d  th r ough  c ouns e l  a t  t he  s c he du l e d  he a r i ng  and  

p r e s e n te d  t e s t i m ony  f r om t wo  wi t ne s s e s .  The  De pa r tm e n t  a ppe a r e d  t h r ough  
c ouns e l  and  p r e s en t e d  t e s t i m ony  f rom  one  w i t ne s s .  Exh i b i t s  A2 ,  D12  t h r ough  
D33 ,  a nd  P10  t h r ough  P12  w e r e  a dm i t t e d  i n t o  ev i de nc e .  
 

THE A PP EALS B OAR D FI NDS t he  f a c t s  pe r t i ne n t  t o  t he  i s s ue  be f o r e  us  
a nd  ne c e s s a r y  t o  ou r  de c i s ion  a r e :   

 
1 .  The  Pe t i t i one r  i s  an  Ar i z ona  l im i t e d  l i a b i l i t y  c om pa ny  t ha t  ope ra t e d  w i t h i n  

t he  S t a t e  o f  Ar i z ona  du r i ng  the  a ud i t  pe r i od .   
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b i b l e  s t udy ,  p r a ye r  m e e t i ngs ,  m i n i s t e r i ng ,  sha r i ng  sc r i p t u r e ,  and  s ha r i ng  
c om m union .  The  Pe t i t i one r  a l s o  p r ov i de s  r e l i g i ous  a nd  m i n i s t r y  s e r v i ce s  a t  
unc onve n t i ona l  l oca t i ons  s uc h  a s  t he  i n t e r na t iona l  bo r de r  be t we en  Ar i z ona  
a nd  M e x ic o .  

 
13 .  The  Pe t i t i one r  has  a  c ong r ega t i on  t ha t  i nc l ude s  i nd i v idua l s  who  a t t e nd  t he  

s e r v i ce s  r e gu l a r l y .  The r e  a r e  a t t e nde e s  who  a r e  a s s oc i a t e d  w i t h  o t he r  
c hu r c he s  a s  we l l .  

 
REASO N I NG  AN D CO NC LUSI O N S O F LA W 

 
S t a t e  l aw  i m pos e s  on  e ve r y  e mp l oye r  fo r  e a c h  c a l e nda r  ye a r  a n  

Une m pl oym e n t  Ins u r a nc e  ( UI )  e xc i s e  t a x  w i t h  r e spe c t  t o  wa ge s  pa i d  f o r  
e m p l oyme n t .  The  i s s ue  p r ope r l y  be f o r e  t he  Appe a l s  Boa rd  i s  whe t he r  t he  
Pe t i t i one r  i s  s ub j ec t  t o  t he  Ar i z o na  UI  e xc i se  t a x  w i t h i n  t he  m ea n i ng  a nd  i n t e n t  
o f  t he  Empl oym e n t  Se c u r i t y  La w o f  Ar i z ona .   

 
The  Ar i zona  Re v i se d  S t a t u t e s  p r ov i de  i n  pe r t i ne n t  pa r t  a s  f o l l ows :  
 
A .R .S .  §  23 - 613 .  Em pl oye r  
 
A .   " Em pl oye r "  m ea ns :  
 

***  
 

2 .   Any  e m p loy i ng  un i t :  
 

( a )   Tha t  a f t e r  De c e m be r  31 ,  1971  f o r  s om e  po r t i on  o f  a  
da y  i n  ea c h  o f  twe n t y  d i f f e r e n t  ca l e nda r  we e ks ,  
whe t he r  o r  no t  t he  we e ks  a r e  o r  we r e  c ons e cu t i ve ,  
i n  e i t he r  t he  c u r r e n t  o r  t he  p r e c ed i ng  c a l e nda r  
ye a r ,  has  o r  had  i n  emp l oym e n t  a t  l e a s t  one  
i nd i v i dua l  i r r e s pe c t i ve  o f  whe t he r  t he  s a m e  
i nd i v i dua l  wa s  i n  em p l oymen t  i n  e ach  da y .  

 
 
( c )   Fo r  wh i ch  s e r v i c e  i n  e m ploym e n t ,  a s  de f i ned  i n  

s e c t i on  23 - 615 ,  s ubs e c t i on  A ,  pa r a g ra ph  6 ,  7  o r  8  
o r  section 23 - 615 .01  i s  pe r f o rm e d  a f t e r  Dec e m ber  
31 ,  1977 .  
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A .R .S .  §  23 - 614 .  Em pl oy i ng  un i t   
 
A .  " Em pl oy ing  un i t "  m e a ns  a n  i nd i v i dua l  o r  t ype  o f  o r gan i z a t i on ,  

i nc l ud i ng  a  pa r t ne r s h i p ,  a s s oc i a t i on ,  t r u s t ,  e s t a t e ,  j o i n t - s t oc k  
c om pa ny ,  i n s u r a nce  c om pa ny  o r  c o r po r a t i on ,  whe t he r  dom e s t i c  
o r  f o re i gn ,  [ …]  wh i c h  ha s ,  o r  a f t e r  J a nua r y  1 ,  1936  ha d ,  one  
o r  m or e  i nd i v i dua l s  pe r f o r m i ng  s e r v i c e s  f o r  i t  w i t h i n  t h i s  
s t a t e .  … 

 
Qual i f i c a t i on  Unde r  Ar i z ona  Re v i s e d  S t a t u t e s  §  23 - 615 (B) ( 1 ) ,  ( 2 )  

 
The  Pe t i t i one r  a r gue s  t ha t  i t  s hou l d  be  c ons i de r e d  e i t he r  a  c hu r c h  o r  a  

r e l i g i ous  o r ga n i za t i on  pu r s ua n t  t o  A .R .S .  §  23 - 615 ,  a nd  t he r e by  e xe m pt  f rom  UI  
Ta x  l i a b i l i t y  i n  Ar i z ona  bec a us e  s e rv i c e s  pe r f o r m e d  by  i t s  e mp l oye e s  do  no t  
c ons t i t u t e  e m p l oym e n t .  

 
Ar i z ona  Re v i s e d  S t a t u t e  §  23 - 615  p rov i de s  i n  pe r t i ne n t  pa r t  a s  fo l l ows :  
 
Em pl oyme n t ;  de f i n i t i on  
 
A .  " Em pl oym e n t "  m e a ns  any  s e r v i c e  o f  wha t e ve r  na t u re  

pe r f o rm ed  by  a n  e m p l oye e  f o r  t he  pe r s on  e m p l oy i ng  the  
e m p l oyee ,  i nc l ud ing  s e r v i c e  i n  i n t e r s t a t e  c om m e rc e ,  a nd  
i nc l udes :  

 
***  

 
7 .  Se r v i c e  pe r f o rm ed  a f t e r  De c e m be r  31 ,  1971 ,  by  a n  

i nd i v i dua l  i n  t he  e m p l oy  o f  a  r e l i g i ous ,  c ha r i t a b l e ,  
e duc a t i ona l  o r  o t he r  o r ga n i za t i on ,  bu t  on l y  i f  bo t h  o f  t he  
f o l l owi ng  c ond i t i ons  a r e  me t :  
 
( a )   The  s e r v i c e  i s  exc l ude d  f r om " em p l oymen t "  a s  

de f i ne d  in  t he  f e de r a l  unem pl oymen t  t a x  a c t  s o l e l y  
by  r e a s on  o f  s e c t i on  3306 ( c ) ( 8 )  o f  t ha t  a c t .  

 
( b )   The  o r gan i z a t i on  ha d  a t  l ea s t  f ou r  i nd i v i dua l s  i n  

e m p l oyme n t  f o r  som e  po r t i on  o f  a  da y  i n  e a c h  o f  
t we n t y  d i f f e r e n t  we e ks ,  whe t he r  o r  no t  t he  we e ks  
we r e  c ons e c u t i ve ,  w i t h i n  e i t he r  t he  c u r r e n t  o r  
p r e c e d i ng  c a l e nda r  ye a r ,  r ega r d l e s s  o f  whe t he r  t he  
i nd i v i dua l s  we r e  em p l oye d  s i m u l t a neous l y .  

 
B .  For  pu r pos e s  o f  subs e c t i on  A ,  pa r a g r a phs  6 ,  7  a nd  8 ,  t he  t e r m 

" e m p l oym e n t "  doe s  no t  a pp l y  t o  s e r v i c e  pe r f o r m e d  fo r  a ny  o f  
t he  f o l l owi ng :  
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1 .  I n  t he  em p l oy  o f  a  c hu r c h  o r  c onve n t i on  o r  a s s oc i a t i on  

o f  c hu r c he s ,  o r  a n  o r ga n i za t i on  t ha t  i s  ope r a t ed  p r i m ar i l y  
f o r  r e l i g ious  pu r pos e s ,  i nc l ud i ng  e duc a t i ona l  a nd  c h i ld  
c a r e  s e r v i c e s  t ha t  i nc l ude  r e l i g i ous  i n s t r uc t i on ,  a nd  t ha t  
i s  ope ra t e d ,  s upe r v i s e d ,  c on t r o l l e d ,  o r  p r i nc i pa l l y  
s uppo r t e d  by  a  c hu r c h  o r  c onve n t i on  o r  a s soc i a t i on  o f  
c hu r c he s .  
 

2 .   By  a  du ly  o r da i ned ,  c om mis s i one d  o r  l i c e ns ed  m i n i s t e r  
o f  a  c hur c h  in  t he  e xe r c i s e  o f  h i s  m i n i s t ry  o r  by  a  
m e m ber  o f  a  r e l i g i ous  o rde r  i n  t he  e xe rc i se  o f  du t i e s  
r e qu i r e d  by  t he  o rde r .  [ Empha s i s  a dde d . ]  
 

I n  t he  Re c ons i de red  De t e r mi na t i on ,  t he  De pa r t m e n t  s t a t e s  t ha t  i t  doe s  no t  
a g r e e  t he  Pe t i t i one r  “ i s  bo t h  a  c hu rc h  a nd  a  r e l i g i ous  o r ga n i z a t i on  ( mi n i s t r y ) . ”  
The  De pa r t me n t  r e f e r e nc e s  t he  Pe t i t i one r ’ s  Res t a t e d  Ar t i c l e s  o f  Or ga n i z a t i on  a t  
Ar t i c l e  6 ,  unde r  t he  he a d i ng  “ Pu r pos e” :  

 
Th i s  Com pa ny  i s  o r ga n i ze d  e xc l us i ve l y  f o r  c ha r i t ab l e ,  r e l i g i ous ,  
e duc a t i ona l ,  s c i e n t i f i c ,  a nd  l i t e r a r y  pu r pos e s .  The  pu rpos e s  o f  t he  
Com pa ny  a r e  t o  own  a nd / o r  ope ra t e  m i n i s t r y  s e r v i c e s  [ …] .  A l l  o f  
t he  pu r pos e s  a nd  a c t i v i t i e s  o f  t h i s  Com pa ny  wi l l  be  c onduc t e d  
c ons i s t e n t  w i t h  t he  c o r e  t en e t s  a nd  doc t r i ne s  o f  The  Chur c h  o f  t he  
Na z a r e ne  I nc  [ …] .  Any  a c t iv i t y  wh i ch  i s  i nc ons i s t e n t  i s  p r oh i b i t e d .  
 

W i t h  r e spe c t  t o  ,  t h e  Depa r tm e n t  
c i t e s  A .R .S .  §  23 - 615 ( B)  and  s t a t e s :   

 
The  f a c t  t ha t  t he   i s  a  
c hu r c h  i s  no t  i n  d i s pu t e .  The r e f o r e ,  wh i l e  we  a g r ee  t ha t  a  c hu r c h  
doe s  no t  ha ve  t o  f i l e  an  a pp l i ca t i on  w i t h  t he  I RS  fo r  t a x  e xe m pt  
s t a t u s  a s  a  nonp ro f i t  s e c t i on  §  501  ( c ) ( 3 ) ,  t he  I RS  ha s  c om pi l e d  a  
l i s t  o f  a t t r i bu t e s  a s s oc i a t e d  w i t h  c hu rc he s :  

D i s t i nc t  l e ga l  e x i s t e nc e ,  r e c ogn i z e  c r e e d  and  f o r m  o f  
wor s h i p ,  de f i n i t e  and  d i s t i nc t  e c c l e s i a s t i c a l  gove r nm e n t ,  
f o r m a l  c ode  o f  doc t r i ne  a nd  d i s c i p l i ne ,  d i s t i nc t  r e l i g i ous  
h i s t o r y ,  m e m ber sh i p  no t  a s s oc i a t e d  w i t h  a ny  o the r  
c hu r c h  o r  de nom i na t i on ,  o r ga n iza t i on  o f  o r da i ned  
m i n i s t e r s ,  o r da i ned  m i n i s t e r s  s e l e c t e d  a f t e r  c om p l e t ing  
p r e s c r i bed  c ou r s es  o f  s t udy ,  l i t e r a t u r e  o f  i t s  own ,  
e s t a b l i s he d  p l a c es  o f  wo r s h i p ,  r egu l a r  c ong r e ga t i ons ,  
r e gu l a r  r e l i g i ous  s e r v i c es ,  Sund a y  s c hoo l  f o r  t he  
r e l i g i ous  i n s t r uc t ion  o f  t he  young ,  a nd  s c hoo l s  f o r  t he  
p r e pa ra t i on  o f  i t s  m i n i s t e r s .  
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I n  t h i s  ca s e ,  t he  Pe t i t i one r  ha s  a  d i s t i nc t  l e ga l  e x i s t e nc e  a s  a  s i ng l e  

m e m ber  l i m i t e d  l i ab i l i t y  c om pa ny  i n  t he  S t a t e  o f  Ar i z ona .  
 
Cons e que n t l y ,  we  f i nd  t he  Pe t i t i one r  ha s  t h i s  c ha r a c t e r i s t i c  a t t r i bu t e d  t o  a  

c hu r c h .   
 

I I .  Re c ogn i ze d  c r e e d  and  f o r m  o f  wor s h ip  
 

A  r e c ogn iz e d  c r ee d  a nd  f o rm o f  wor s h i p  i s  i de n t i f i e d  i n  t he  I RS  Ta x  Gu i de  
a s  a  c ha ra c t e r i s t i c  t ha t  i s  ge ne r a l l y  a t t r i bu t e d  t o  a  c hu rc h .   

 
The  Pe t i t i one r  c on t e nds  t ha t  t he  Pe t i t i one r ’ s  c r e e d  i s  s t a t e d  i n  The  Chur c h  

o f  t he  Na z a r e ne  M a nua l  (The  Na z a r e ne  M anua l )  a nd  t ha t  fo r m s  o f  wor s h i p  
i nc l ude  s t udy  o f  t he  b i b l e  a nd  p r a ye r .  The  Na z a re ne  M a nua l  p r ov i de s  t he  
gove r nm en t  a nd  by l a ws ,  h i s t o r y ,  doc t r i ne ,  r i t ua l ,  a nd  po l i c y  o f  The  Chur c h  o f  
t he  Na z a re ne .  

 
Du r i ng  t he  he a r i ng ,  a  w i t ne s s  f o r  t he  Pe t i t i one r ,  a  r eve r e nd  who  p r ov i de s  

pa s t o r a l  s e r v i ce s  f o r  t he  Pe t i t i one r  ( Pa s t o r ) ,  c r e d i b l y  t e s t i f i e d  t ha t  The  Chur c h  
o f  t he  Na z a r e ne  i s  a  Ch r i s t i a n  de nom i na t i on ,  a nd  tha t  t he  Pe t i t i one r  a dop t s  
be l i e f s  and  f a i t h  o f  The  Chur c h  o f  t he  Na z a re ne .  The  Na z a r e ne  c r e e d  i nc l ude s ,  
f o r  e xamp l e ,  be l i e f  i n  one  God ,  t he  Cr e a t o r  o f  a l l  t h i ngs ,  who  r e ve a l s  H im s e l f  a s  
Fa t he r ,  Son  a nd  Ho l y  Sp i r i t .  The  Pa s t o r  f u r t he r  t e s t i f i e d  t ha t  fo r m s  o f  wor s h i p  
i nc l ude d  r e gu l a r  chu r c h  s e rv i c e s ,  b i b l e  s t udy ,  a nd  p r a ye r  m e e t i ngs .   
 

The  Supe r i n t e nden t  t e s t i f i e d  t ha t  t he  f o rm  o f  wor s h i p  f o r  a  m i s s i ona l  
c hu r c h ,  suc h  a s  t he  Pe t i t i one r ,  i nc lude d  m i n i s t e r i ng ,  ho l d i ng  se r v i ce s ,  p r a ye r ,  
s ha r i ng  sc r i p t u r e ,  a nd  s ha r ing  c om mun i on .     
 

I n  t h i s  ca s e ,  t he  Pe t i t i one r  a dop t s  t he  be l i e f s  a nd  f a i t h  o f  The  Chur c h  o f  
t he  Na z a re ne .  I t  ha s  a  r e c ogn i z e d  c r e e d ,  a s  s t a t e d  i n  The  Na z a re ne  M a nua l ,  a nd  
f o r m s  o f  wor s h i p  t ha t  i nc l ude  r egu l a r  c hu r c h  se rv i c e s ,  b ib l e  s t udy ,  p r a ye r  
m e e t i ngs ,  s ha r i ng  sc r i p t u r e ,  a nd  s ha r ing  c om mun i on .  

 
Cons e que n t l y ,  we  f i nd  t he  Pe t i t i one r  ha s  t h i s  c ha r a c t e r i s t i c  a t t r i bu t e d  t o  a  

c hu r c h .   
 

I I I .  De f i n i t e  and  d i s t i nc t  e c c l e s i a s t i c a l  gov e r nme n t  
 

A de f i n i t e  a nd  d i s t i nc t  e cc l e s i a s t i ca l  gove r nme n t  i s  i de n t i f i e d  i n  t he  I RS  
Ta x  Gu i de  a s  a  c ha r a c t e r i s t i c  t ha t  i s  ge ne r a l l y  a t t r i bu t ed  t o  a  c hu r c h .   

 
The  Pe t i t i one r  con t e nds  t ha t  t he  Pe t i t i one r  a dop t s  t he  gove r nm e n t a l  

e c c l e s i a s t i c a l  s t r uc t u r e  o f  The  Chur c h  o f  t he  Naz a r e ne  a s  s t a t e d  i n  i t s  
f o r m a t i ona l  doc um e n t s .  The  Na z a re ne  M a nua l  i nc l ude s  t he  gove r nm en t  a nd  
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by l a ws ,  r i t ua l ,  doc t r i ne s ,  a nd  po l i c y  o f  The  Chur c h  o f  t he  Na z a re ne .  The  Chur c h  
o f  t he  Na z a r e ne  c om bi nes  e p i s c opa l  a nd  cong r e ga t iona l  po l i t i e s  t o  fo r m  a  
r e p r e se n ta t i ve  gove r nm e n t .  The  Ge ne r a l  As s e m b l y  s e r ve s  a s  t he  sup r e me  
doc t r i ne - f o r m ul a t ing  l a wma k i ng  a nd  e l e c t i ve  a u t ho r i t y  o f  The  Chur c h  o f  t he  
Na z a r e ne .   

 
Du r i ng  t he  he a r i ng ,  t he  Supe r i n t e nden t  t e s t i f i e d  t ha t  “a  Ge ne r a l  As s e m b ly  

oc c u r s  t yp i c a l l y  eve r y  f ou r  ye a r s  [ t ha t ]  de t e r m i ne s  ou r  po l i t y ,  a ny  gov e r na nc e  
i s s ue s ,  po l i c i e s ,  p r oc e du re s ,  ou r  t he o l ogy ,  ou r  doc t r i ne .  W e  ha ve  e l e c t e d  
de l e ga t e s  f r om  a l l  o f  t he  d i s t r i c t s  g l oba l l y  t ha t  c om e  t oge t he r ,  ove r  a  t hous a nd  
de l e ga t e s  [ a nd ]  so  we  m ee t  t o  d i sc us s  t hose  a nd  dec i de .  The r e  i s  a  D i s t r i c t  
As s e m b l y  whe r e  t he  l oc a l  c hu r c he s  e l e c t  de l e ga t e s  a nd  c om e  t oge t he r  a nnua l l y  t o  
vo t e  on  any  Boa r d  m e m ber s ,  Com m i t t e e  me m be r s ,  a nd  a ny  m a t t e r s  r e l a t e d  t o  t h e  
D i s t r i c t . ”   

 
I n  t h i s  c a s e ,  t he  Pe t i t i one r  ha s  a  de f i n i t e  a nd  d i s t i nc t  e c c l e s i a s t i c a l  

gove r nm en t  wh i c h  i t  h a s  a dop t e d  f r om The  Chur c h  o f  t he  Na z a r e ne .   
 
Cons e que n t l y ,  we  f i nd  t he  Pe t i t i one r  ha s  t h i s  c ha ra c t e r i s t i c  ge ne r a l l y  

a t t r i bu t e d  t o  a  c hu rc h .   
 

I V .  For ma l  c ode  o f  doc t r i ne  and  d i s c i p l ine  
 

A f o r m a l  c ode  o f  doc t r i n e  i s  i de n t i f i e d  i n  t he  I RS  Ta x  Gu i de  a s  a  
c ha r a c t e r i s t i c  t ha t  i s  ge ne ra l l y  a t t r i bu t e d  t o  a  chu r c h .   

 
The  Pe t i t i one r  c on t e nds  t ha t  i t s  doc t r i ne  i s  s t a t e d  i n  The  Na z a re ne  M a nua l  

a nd  t ha t  t he  Pe t i t i one r  adop t s  t he  Ar t i c l e s  o f  Fa i t h  o f  The  Chur c h  o f  t he  
Na z a r e ne .   

  
The  o f f i c i a l  doc t r i ne s  o f  The  Chur c h  o f  t he  Na z a r e ne  a r e  pub l i she d  i n  The  

Na z a r e ne  M a nua l ,  wh i c h  e s t a b l i s he s  s i x t e en  Ar t i c l e s  o f  Fa i t h  a s  a  gu i d i ng  
p r i nc i p l e  f o r  l i v i ng  Chr i s t i an i t y .  The  Ar t i c l e s  o f  Fa i t h  i nc l ude  t he  f o l l owing :  one  
e t e r na l  s e l f - e x i s t en t  God  m a n i f e s t  i n  a  Tr i n i t y ;  t he  d i v i n i t y  o f  J e s us  a nd  t he  
Ho l y  Sp i r i t ;  t h e  au t ho r i t y  o f  t he  B ib l e ;  Or i g i na l  a nd  Pe r s ona l  S i n ;  t he  wor k  o f  
a t one me n t ;  p r e ve n ie n t  g r a ce ;  t he  ne ed  f o r  r e pe n t a nc e ;  j u s t i f i c a t i on ,  r e gene r a t i on ,  
a nd  a dop t i on ;  e n t i r e  s a nc t i f i c a t i on ;  t he  c hur c h ;  c r eeda l  ba p t i s m ;  t he  Lo r d ' s  
Suppe r  fo r  a l l  be l i e ve r s ;  d i v i ne  hea l i ng ;  t he  r e t u r n  o f  J e s us  Ch r i s t ;  a nd  t he  
r e s u r r e c t ion  o f  t he  de a d .  

 
I n  t h i s  ca s e ,  t he  Pe t i t i one r  ha s  a  fo r m a l  c ode  o f  doc t r i ne ,  adop t i ng  the  

Ar t i c l e s  o f  Fa i t h  o f  The  Chur c h  o f  t he  Na z a re ne  e nc om pa s s e d  i n  The  Na z a r e ne  
M a nua l .  

 
Cons e que n t l y ,  we  f i nd  t he  Pe t i t i one r  ha s  t h i s  c ha ra c t e r i s t i c  ge ne r a l l y  

a t t r i bu t e d  t o  a  c hu rc h .   
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V.  Di s t i nc t  r e l i g i ous  h i s t o r y  
 
A  d i s t i nc t  r e l i g ious  h i s t o r y  i s  i de n t i f i e d  i n  t he  IRS  Ta x  Gu i de  a s  a  

c ha r a c t e r i s t i c  t ha t  i s  ge ne ra l l y  a t t r i bu t e d  t o  a  chu r c h .   
 
The  Pe t i t i one r  c on t e nds  t ha t  The  Ch ur c h  o f  t he  Na z a re ne  i s  a  Ch r i s t i a n  

de nom i na t i on  t ha t  e m e r ge d  in  Nor t h  Am e r i ca  i n  t he  19 th - c e n t u r y  a nd  i s  p r e s e n t l y  
he a dqua r t e r e d  i n  Ka ns a s .  As  w i t h  a l l  Na z a r e ne  c hu r c he s ,  t he  Pe t i t i one r  c on t e nds  
t ha t  i t  a dop t s  The  Na z a r e ne  M a nua l  a s  i t s  gove r n i ng  doc um e n t  w i t h  t he  h i s t o ry  
o f  The  Chur c h  o f  t he  Na z a re ne  c on t a i ne d  t he re i n .   

 
Du r i ng  the  he a r i ng ,  t he  Supe r i n t e nde n t  p r ov ide d  t e s t im ony  r e ga r d i ng  t he  

r e l i g i ous  h i s t o r y  o f  t he  Pe t i t i on e r ,  s t a t i ng  t ha t  “ [ T ] he  Chur c h  o f  t he  Na z a r e ne  
c a m e  t oge t he r  i n  1908 .  Ph i ne a s  Br e s e e  wa s  ke y  f ounde r  [ who]  ope r a t ed  
m i n i s t r i e s  t o  home l e s s ,  a l coho l i c s  [ a nd ]  he  p r ov i de d  hom e s  f o r  unwe d  m o t he r s .  
The y  a l so  p r ov i de d  he a l thc a r e  a t  t he  t im e  f o r  t r a n s i e n t  popu l a t i ons ,  s o  
c om pa s s iona t e  mi n i s t r i e s  a r e  pa r t  o f  ou r  DNA a s  The  Chur c h  o f  t he  Na z a re ne  a nd  
t ha t  ca r r i e s  f o r wa rd  t oda y . ”   

 
The  Pa s t o r  t e s t i f i e d  du r i ng  t he  he a r ing  t ha t  he  wa s  a s  a n  o r da i ne d  m i n i s t e r  

i n  The  Chur c h  o f  t he  Na z a r e ne  and  t ha t  he  a nd  h i s  m i s s iona l  c hur c h  [ t he  
Pe t i t i one r ]  we r e  pa r t  o f  t he  Na z a r e ne  de nom ina t i on .   

 
I n  t h i s  c a s e ,  t he  Pe t i t i one r  ha s  be e n  func t i on i ng  a s  a  r e l i g i ous  e n t i t y  f o r  80  

ye a r s  w i th  a  d i s t i nc t  r e l i g i ous  h i s to r y  wh i c h  i t  h a s  be e n  a dop t e d  f r om  The  
Chur c h  o f  t he  Na za r e ne .  

 
Cons e que n t l y ,  we  f i nd  t he  Pe t i t i one r  ha s  t h i s  c ha ra c t e r i s t i c  ge ne r a l l y  

a t t r i bu t e d  t o  a  c hu rc h .   
 

VI .  M e mbe r sh i p  no t  a s s oc i a t e d  w i t h  any  o t he r  c hur c h  o r  de nomi na t i on  
 

M e m be rsh i p  no t  a s s oc i a t ed  w i t h  a ny  o t he r  c hu r c h  o r  de nom i na t i on  i s  
i de n t i f i e d  i n  t he  I RS  Ta x  Gu i de  a s  a  c ha r a c t e r i s t i c  t ha t  i s  ge ne r a l l y  a t t r i b u t e d  t o  
a  c hu r c h .   

 
The  Pe t i t i one r  s t a t e s  t ha t  i t  i s  a  Na z a r e ne  c hu r c h ,  bu t  be ca us e  o f  i t s  

c ons t i t uenc y  be i ng  t r a n s i en t ,  i t  doe s  no t  foc us  on  pe op l e  be c om i ng  f o r m al  
“ m e m be r s”  bu t  r a the r  r e gu la r  a t t e nde r s .  Dur ing  t he  hea r i ng ,  t he  Supe r i n t e nde n t  
t e s t i f i e d  t ha t  t he  Pe t i t i one r ’ s  c ong r e ga t i on  were  “ t yp i c a l l y  peop le  who  a r e  l ower  
i nc om e  […]  m a ny  a r e  a dd i c t e d ,  ha ve  i s s ue s  w i t h  d r ugs . ”   

 
Howe ve r ,  w i t ne s s es  f o r  t he  Pe t i t i one r  t e s t i f i e d  t ha t  t he r e  we re  a t t e nde r s  

who  we r e  a s s oc i a t ed  w i t h  o the r  c hu rche s  a s  we l l .   
 



Appe a l s  Boa r d  No .  T - 1934056 - 001 - B  -  Pa ge  11  

Cons e que n t l y ,  we  f i nd  t he  Pe t i t i one r  doe s  no t  ha ve  t h i s  cha r a c t e r i s t i c  
ge ne r a l l y  a t t r i bu t ed  t o  a  c hu r c h .  
 

VI I .  Or gan i z a t i on  o f  o rda i ne d  m in i s t e r s  
V I I I .  Or da i ne d  mi n i s t e r s  s e l e c t e d  a f t e r  c omp l e t i ng  p r e s c r i bed  c our s e s  o f  s t udy  

 
The  I RS  Ta x  Gu i de  i de n t i f i e s  o r ga n i z a t i on  o f  o r da i ne d  m i n i s t e r s  a nd  

o r da i ne d  m i n i s t e r s  s e l e c t ed  a f t e r  c om p l e t ing  p r e s c r i be d  c ou r s e s  o f  s t udy  a s  
c ha r a c t e r i s t i c s  t ha t  a r e  ge ne r a l l y  a t t r i bu t e d  t o  a  c hu r c h .  
 

The  Pe t i t i one r  c on t e nds  t ha t  The  Na z a r e ne  Ma nua l  con t a i n s  t he  
r e qu i r e me n t s  f o r  t he  o r d i na t i on  o f  mi n i s t e r s  and  t he  p re s c r i be d  c ou r s e s  o f  s t udy  
f o r  o r d i na t i on .  The  Pe t i t i one r  a l s o  c on t e nds  t ha t  i t s  own  pa s t o r  i s  a n  o r da i ne d  
m i n i s t e r  o f  The  Chur c h  o f  t he  Na z a re ne .  

 
The  Supe r i n t e nden t  t e s t i f i e d  du r i ng  t he  hea r i ng  t ha t  he  a ppo i n t e d  t he  

Pa s t o r  t o  s e r ve  a s  a  pa s t o r  fo r  t h e  Pe t i t i one r  and  t ha t  “he  i s  a n  o r da i ne d  e l d e r ,  a  
m i n i s t e r  i n  good  s t a nd i ng  o f  ou r  D i s t r i c t . ”  The  Pa s to r  c on f i rm e d  t ha t  “ he  ha s  
be e n  a n  o r da i ne d  m i n i s t e r  i n  The  Chur c h  o f  t he  Na z a r e ne  s i nce  1996  and  wa s  
a ppo i n t e d  pa s t o r  o f  t he  c hur c h  ca l l ed  The  L igh t hous e  upon  t he  f o r m a t i on  o f   

. ”  
 
The  Supe r i n t e nde n t  a l s o  t e s t i f i e d  t ha t  The  Chur c h  o f  t he  Na z a re ne  o r da ine d  

m i n i s t e r s ,  s t a t i ng  tha t  “ t he y  m a y  go  to  one  o f  ou r  f ou r -ye a r  un i ve r s i t i e s  [ a nd  t ha t  
t he r e  we re ]  a dd i t i ona l  c our se s  r e qu i r e d  f o r  t he m  t o  be  o r da i ne d  a nd  t he y  a r e  a l s o  
r e qu i r e d  t o  ha ve  a  c e r t a i n  num be r  o f  ye a r s  o f  s e r v i c e  be f o re  we  wou l d  o r da in  
t he m .”  The  Supe r in t e nde n t  s t a t e d  t ha t  t he  p r oce s s  ge ne ra l l y  t ook  a bou t  “ s eve n  t o  
e i gh t  yea r s ”  a nd  t ha t  t hey  ha d  “ to  be  done  i n  t en  ye a r s  [ a s  t he r e  wa s ]  a  
m a x im um.”  The  Supe r i n t ende n t  e l a bo r a t e d  on  t he  p r oc e s s  o f  o r da i n i ng  t he  
m i n i s t e r s  s t a t i ng  tha t  “a  Gene r a l  Supe r i n t e nden t  i s  t he  one  t h a t  l a y s  ha nd s  on  t he  
c a nd i da t e s  a nd  o rda i n s  t hem  bu t  t he  D i s t r i c t  s upe r v i s e s  a l l  o f  t he i r  t r a i n i ng  
t h r ough  ou r  Cr e de n t i a l s  Boa rd  a nd  ou r  M i n i s t e r i a l  S t ud i e s  Boa r d . ”  

 
The  Pa s to r  p r ov i de d  t e s t i mony  on  h i s  own  e xpe r i e nc e  f o r  be com i ng  a n  

o r da i ne d  m i n i s t e r  i n  The  Ch ur c h  o f  t he  Na z a r e ne ,  s t a t i ng  t ha t  “ i t  t ook  f i ve  ye a r s  
o f  s t ud i e s  [ a nd ]  s e ve r a l  i n t e r v i e ws  wi t h  t he  Cr e de n t i a l s  Boa r d  a nd  t he  va r i ous  
Boa r ds  o f  The  Chur c h  o f  t he  Na z a r ene ,  a s  we l l  a s  t wo  ye a r s  o f  f u l l - t i m e  s e r v i ce  
be f o r e  I  cou l d  be  o r da i ne d .”  

 
I n  t h i s  c a s e ,  we  f i nd  t he  Pe t i t i one r  t o  pos s e s s  cha r a c t e r i s t i c s  o f  a n  

o r ga n i za t i on  o f  o r da i ne d  m i n i s t e r s  a nd  o r da i ne d  m i n i s t e r s  s e l e c t e d  a f t e r  
c om p l e t ing  p r e s c r i be d  c ou r s e s  o f  s t udy .  
  



Appe a l s  Boa r d  No .  T - 1934056 - 001 - B  -  Pa ge  12  

 
I X .  Li t e r a tu re  o f  i t s  own  

 
The  I RS  Ta x  Gu i de  i de n t i f i e s  l i t e r a tu r e  o f  i t s  own  a s  a  c ha ra c t e r i s t i c  t ha t  

i s  ge ne ra l l y  a t t r i bu t e d  t o  a  chu r c h .  
 
The  Pe t i t i one r  c on t e nds  t ha t  i t s  l i t e r a t u r e  i s  d r a wn  f r om  The  Chur c h  o f  t he  

Na z a r e ne  wh i c h  i s  i n  bo t h  p r i n t e d  and  e l e c t ron i c  f o r m a nd  ha s  be e n  a va i l a b l e  f o r  
de c a de s .  

 
Du r i ng  the  he a r ing ,  t he  Supe r i n t ende n t  p rov i de d  t e s t im ony  r e ga r d i ng  a  

pub l i c a t i on  c a l l e d  t he  D i s t r i c t  J ou r na l ,  wh i c h  “ l i s t s  a l l  o f  ou r  o rga n i z e d  chu r c he s  
a nd  ou r  uno r ga n iz e d  c hu rc he s ,  ou r  c hu r c h  t ype  m i s s i ons .  I t  l i s t s  d i r e c t o r y  
i n f o rm a t ion  f o r  t he  s i x t y - th r e e  c hur c he s  i nc l ud i ng  t he i r  s t a f f  a nd  o f f i ce r s .  I t  
l i s t s  t he  m i nu t e s  o f  ou r  a nnua l  D i s t r i c t  a s s e m bl y ,  a nd  i t  l i s t s  ou r  a nnua l  
f i na nc i a l  r e po r t s  [ …]  a nd  a  l i s t  o f  a l l  o f  ou r  l i ce ns ed  a nd  o r da i ne d  mi n i s t e r s .  
The  Supe r i n t e nde n t  a l s o  c onf i rm e d  t ha t  t he  pub l i c a t i on  wa s  pub l i s he d  a nnua l l y .   

 
Cons e que n t l y ,  we  f i nd  t he  Pe t i t i one r  ha s  t h i s  c ha ra c t e r i s t i c  ge ne r a l l y  

a t t r i bu t e d  t o  a  c hu rc h .  
 

X.  Es t ab l i s he d  p l ac e s  o f  wor s h i p  
 

The  I RS  Ta x  G u i de  i den t i f i e s  e s t a b l i s hed  p l a c e s  o f  wor s h i p  a s  a  
c ha r a c t e r i s t i c  ge ne r a l l y  a t t r i bu t e d  t o  a  c hu r c h .   

 
The  Pe t i t i one r  c on t e nds  t ha t  i t s  s e r v i c e s  a r e  he l d  bo t h  a t  i t s  e s t a b l i s he d  

phys i c a l  l oc a t i on  a nd  in  l e s s  c onve n t i ona l  s e t t i ngs  t ha t  a r e  ou t s i de  i t s  
e s t a b l i s he d  phys i ca l  l oca t i on .    

 
Du r i ng  the  he a r ing ,  w i t ne s s e s  f o r  t he  Pe t i t i one r  p r ov i de d  a  phys i ca l  

a dd r e s s  i n  Ca s a  Gr a nde ,  Ar i z ona ,  o f  t he  bu i l d ing  i n  wh i c h  t he  Pe t i t i one r  he l d  i t s  
s e r v i ce s .   

 
The  Supe r i n t e nde n t  t e s t i f i ed  t ha t ,  i n  a dd i t i on  t o  c a r r y i ng  we e k l y  s e r v i ce s  

a t  i t s  phys i c a l  l oc a t i on ,  t he  Pe t i t i one r  “ a s  a  m i s s i ona l  c hu rc h  m us t  be  f l e x i b l e  
e nough  to  be  a b l e  t o  mi n i s t e r  i n  s i t ua t i ons  t ha t  a r e  no t  w i t h i n  t he  f ou r  wa l l s  o f  
t he  c hur ch . ”  The  Supe r i n t ende n t  p rov i de d  e xam pl e s  o f  i n s t a nc e s  i n  wh i ch  t he r e  
we r e  “ c ha p l a i ns  who  a r e  wor k i ng  on  t he  s ou t he r n  bo r de r  o f  Ar i z ona  [ who]  m a y  
ho l d  a  s e r v i c e  ou t  unde r  a  t r e e  w i t h  i m m i gr an t s  c om ing  a c r o s s  t he  bo r de r  […]  
t ha t  mi n i s t e r  i n  hos p i c e  [ o r ]  go  t o  d i f f e r e n t  pe r s ons  hom e s  whe n  t he r e ’ s  hos p i c e  
c a r e  t he re . ”   

 
Du r i ng  the  he a r ing ,  t he  Pa s t o r  no t e d  t he  f r e que nc y  t ha t  s e r v i ce s  we r e  

p r ov i de d  i n s i de  i t s  phys i c a l  l oc a t i on  ve r s u s  “ou t s i de  o f  t he  Pe t i t i one r ’ s  a c t ua l  



Appe a l s  Boa r d  No .  T - 1934056 - 001 - B  -  Pa ge  13  

l oc a t i on” ,  t e s t i f y ing  t ha t  “ the  ou t r e ac h  i s  once  a  m on th  a nd  t he  i n - r e a c h ,  t ha t  i s  
wha t  we  ha ve  a c t ua l l y  a t  t he  c ha pe l ,  i s  e ve r y  we e k . ”  

 
I n  t h i s  c a s e ,  t he  Pe t i t i one r  ha s  a n  e s t ab l i s he d  p l a c e  o f  wor s h i p .   

 
Cons e que n t l y ,  we  f i nd  t h i s  cha r a c t e r i s t i c  ha s  be e n  m e t  by  t he  Pe t i t i one r .  

 
XI .  Re gu l ar  congr e ga t ions  

X I I .  Re gu l ar  r e l i g i ous  se r v i ce s  
 

The  I RS  Ta x  Gu i de  i de n t i f i e s  r e gu l a r  c ong r e ga t i ons  a nd  r e gu l a r  r e l i g i ous  
s e r v i ce s  a s  c ha ra c t e r i s t i c s  ge ne r a l l y  a t t r i bu t ed  t o  a  c hu r c h .  

 
The  Pe t i t i one r  c on t e nds  t ha t  i t  ho l ds  i t s  s e rv i c e s  a nd  b i b l e  s tud i e s  on  a  

we e k l y  ba s i s  f o r  i t s  c ongr ega t i on  a nd  t ha t ,  b ec a us e  i t s  de m ogr a ph i c  i s  un ique  i n  
i t s  f oc us  on  t he  hom e l es s ,  w i dows ,  a nd  t he  d i s a dva n t age d ,  i t  t r i e s  t o  m in i s t e r  t o  
whoe ve r  c om e s  on  a ny  g i ven  we e k .  

 
Du r i ng  the  he a r i ng ,  t he  Pas t o r  de s c r i be d  t he  r e gu la r i t y  o f  t he  r e l i g i ous  

s e r v i ce s  c onduc t ed ,  s t a t i ng  t ha t  “ c hu r c h  s e r v i c e s  wer e  he l d  on  Thu r s da y  n i gh t s  
a t  6 : 30  p .m .  [ a nd  t ha t ]  e ve r y t h i ng  tha t  ha ppe ns  i n  a  r e gu l a r  t r a d i t i ona l  c hu r c h  
s e r v i ce ”  t a ke s  p l a ce .  The  Pas t o r  f u r t he r  t e s t i f i e d  t ha t  “we  ope n  wi t h  a  p ra ye r ,  we  
ha ve  m us i c ,  we  have  a  m e ssa ge ,  a nd  we  ha ve  a  c l o s i ng  [ a nd  t ha t ]  e ve r ybody  ge t s  
e i t he r  a  b i b l e  t r ac k  o r  a  b i b l e  i t s e l f . ”  The  Pa s t o r  fu r the r  t e s t i f i e d  t ha t  he  a l s o  
he l d  we ek l y  b i b l e  s t ud i e s  e ve r y  Tue s da y  a t  8 : 00  a .m .  a t  t he  s a m e  l oc a t i on  t ha t  
t he  c hu rch  s e r v i ces  we r e  he l d .    

 
The  Pa s to r  t e s t i f i e d  t ha t  i t s  c ong rega t i on  i nc l ude d  “one s  t ha t  do  no t  go  

i n t o  t r a d i t i ona l  chu r c he s ”  a nd  p r ov i de d  exa m pl es  t ha t  i nc lude d  t r an s i e n t s ,  
undoc ume n t e d  wor ke r s ,  a nd  i nd i v i dua l s  s t r ugg l i ng  w i t h  d r ug  a dd i c t i ons .  The  
Pa s t o r  a l s o  s t a t e d  t ha t  t e e na ge r s  a nd  c h i l d r e n  a l s o  a t t e nd e d  t he  se r v i ce s  and  t ha t  
t he  c ong re ga t i on  inc l ude d  o t he r  i nd iv i dua l s  who  s i m p ly  wa n t e d  t o  be  pa r t  o f  t he  
c ong r e ga t i on  a nd  a t t e nde d  r e gu l a r l y ,  who  “ c om e  e ve r y  we e k  [ and  t ha t ]  we  d o  
ha ve  e s t ab l i s he d  pe op l e  c om e  a s  we l l . ”   

 
A  wi t nes s  f o r  t he  Pe t i t i one r  wh o  p r ov i de d  bookke e p i ng  s e r v i ce s  

( Bookke e pe r )  f o r  t he  Pe t i t i one r  t e s t i f i e d  t ha t  s he  pe r sona l l y  a t t e nde d  se r v i c e s  
t ha t  we r e  he l d  by  t he  Pe t i t i one r .  The  Bookke e pe r  t e s t i f i e d  t ha t  s he  a t t e nde d  
“ ove r  s eve r a l  t i me s  [ …]  ove r  20  p r oba b l y  p l u s  t i mes  [ a nd  t ha t  s e r v i ce s  we r e  
he l d ]  we ek l y .  Some t im e s  t wo  t o  t h r ee  t im e s  a  we e k  bu t  t he  r e gu la r  wa s  t he  t w i ce  
a  we e k . ”  The  Bookke e pe r  f u r t he r  t e s t i f i e d  t ha t  t he  c ong r ega t i on  com pr i se d  
“ p r oba b ly  20  t o  30  pe op le ,  a  m i xe d  va r i e ty  o f  home l e s s  [ …]  a  l o t  o f  e l de r l y  
t he r e ,  a  coup l e  f am i l i e s  s uc h  a s  m i ne ,  [ a nd  t ha t ]  t he y  ope ne d  wi t h  m us i c ,  p r a ye r ,  
o f f e r i ngs  a nd  t he n  t he  pa s t o r  ga ve  a  s e r m on . ”  
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I n  t h i s  ca s e ,  we  f i nd  t ha t  t he  Pe t i t i one r  ha d  a  r e gu la r  c ong r ega t i on  a nd  
he l d  r e gu l a r  r e l i g ious  s e r v i c e s .   

 
Cons e que n t l y ,  we  f i nd  t he  Pe t i t i one r  ha s  t he s e  c ha r ac t e r i s t i c s  ge ne r a l l y  

a t t r i bu t e d  t o  a  c hu rc h .  
 

XI I I .  Sunday  s c hoo l s  f o r  t he  r e l i g i ous  i n s t r uc t i on  o f  t he  y oung  
 

Sunda y  s c hoo l s  f o r  t he  r e l i g i ous  i n s t r uc t i on  o f  t he  young  i s  i de n t i f i e d  i n  
t he  I RS  Ta x  Gu i de  a s  a  c ha ra c t e r i s t i c  t ha t  i s  ge ne r a l l y  a t t r i bu t e d  t o  a  c hu rc h .  

 
The  Pe t i t i one r  s t a t e s  t ha t  i t s  demogr a ph i c  f oc us  i s  un i que  i n  t ha t  i t  

p r ov i de s  s e r v i ce s  fo r  t he  hom e l es s ,  w i dows ,  a nd  t he  d i sadva n t a ged .   
 
Du r i ng  the  he a r ing ,  t he  Pa s t o r  t e s t i f i e d  t ha t  t he r e  we r e  t ee na ge r s  a nd  

c h i l d r e n  who  a t t e nde d  s e r v i c e s .   
 
Howe ve r ,  i n  t h i s  ca s e ,  t he re  i s  i n s u f f i c i e n t  ev i de nc e  to  e s t a b l i s h  t ha t  t he  

Pe t i t i one r  ha d  im p l em e n te d  Sunda y  s c hoo l s  f o r  r e l i g i ous  i n s t r uc t i on  o f  t he  
young .  

 
Cons e que n t l y ,  we  f i nd  t he  Pe t i t i one r  doe s  no t  ha ve  t h i s  cha r a c t e r i s t i c  

ge ne r a l l y  a t t r i bu t ed  t o  a  c hu r c h .   
 

XI V .  Sc hoo l s  f o r  t he  p re par a t i on  o f  i t s  m in i s t e r s  
 

The  I RS  Ta x  Gu i de  i de n t i f i e s  s c hoo l s  f o r  t he  p r e pa ra t i on  o f  i t s  m i n i s t e r s  a s  
a  c ha r ac t e r i s t i c  t ha t  i s  ge ne r a l l y  a t t r i bu t e d  t o  a  c hu r c h .   

 
The  Pe t i t i one r  c on t e nds  t ha t  i t  i s  pa r t  o f  t he  Na z a r e ne  de nomina t i on  a nd  

t ha t  i t s  m i n i s t e r s  a r e  p r epa r e d  t h rough  e duc a t i ona l  i n s t i t u t i ons  t ha t  i nc l ude  
un i ve r s i t i e s .   

 
Du r i ng  t he  he a r i ng ,  t he  Supe r i n t e nde n t  t e s t i f i e d  t ha t  The  Ch ur c h  o f  t he  

Na z a r e ne  ha d  n i ne  e duc a t i ona l  i n s t i t u t i ons  i n  t he  Un i t ed  S t a t e s  a nd  “ ha d  a no t he r  
20 - s om e  e duc a t i ona l  i n s t i t u t i ons  g l oba l l y . ”  The  Supe r in t e nde n t  f u r t he r  t e s t i f i e d  
t ha t  The  Chur c h  o f  t he  Na za r e ne  o r da i ne d  mi n i s t e r s ,  t e s t i f y i ng  t ha t  “ t he y  m a y  go  
t o  one  o f  ou r  f ou r -ye a r  un i ve r s i t i e s  […]  be f o re  we  o r da i ne d  t hem.”  

 
The  Pa s to r  t e s t i f i e d  du r i ng  t he  hea r i ng  t ha t  he  “ has  be e n  an  o r da i ne d  

m i n i s t e r  i n  The  C hur c h  o f  t he  Na z a re ne  s i nc e  1996  a n d  wa s  a p po i n t e d  pa s t o r  o f  
t he  c hu rch  c a l l e d   upon  t he  f o r m a t i on  o f   

. ”  I n  de s c r i b ing  h i s  own  e xpe r i e nc e  f o r  be c omi ng  a n  o r da i ne d  m in i s t e r  i n  
The  Chur c h  o f  t he  Na z a r e ne ,  t he  Pa s t o r  s t a t ed  t h a t  “ i t  t ook  f i ve  ye a r s  o f  s t ud i e s  
[ a nd ]  s e ve r a l  i n t e rv i e ws  wi t h  t he  Cre de n t i a l s  Boa r d  and  t he  va r i ous  Boa r ds  o f  
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The  Chur c h  o f  t he  Na z a r e ne ,  a s  we l l  a s  t wo  ye a r s  o f  f u l l - t i m e  s e r v i c e  b e f o r e  I  
c ou l d  be  o r da i ne d .”   

 
I n  t h i s  c a s e ,  we  f i nd  t ha t  t he  Pe t i t i one r  doe s  ha ve  s c hoo l s  f o r  t he  

p r e pa ra t i on  o f  i t s  m i n i s t e r s .   
 
Cons e que n t l y ,  we  f i nd  t he  Pe t i t i one r  ha s  t h i s  c ha ra c t e r i s t i c  ge ne r a l l y  

a t t r i bu t e d  t o  a  c hu rc h .  
 

Add i t i ona l  Cas e  Law 
 

I n  t he  Re c ons i de red  De t e r mi na t i on ,  t he  De pa r t m e n t  i den t i f i e s  t he  f ou r t een  
a t t r i bu t e s  de ve l ope d  by  t he  I RS  t o  de t e rm i ne  whe t he r  a n  o r ga n i za t i on  i s  
c ons i de red  a  c hu rc h .  Howe ve r ,  t he  De pa r tme n t  a l s o  a s s e r t s  t ha t  c our t s  ha ve  
f ound  t ha t  “ a m ong  t he  m os t  i m por t a n t  o f  t he  14  c r i t e r i a  a r e  t he  r e qu i r em en t s  o f  
‘ r e gu la r  c ong r e ga t i ons ’  a nd  ‘ r e gu l a r  r e l i g i ous  s e r v i ce s . ’ ”  ( Founda t i on  o f  Huma n  
Unde r s t and i ng  v .  Un i t e d  S t a t e s ,  614  F .3d  1383  ( Fe d .  C i r .  2010 ) . ”  Th e  
De pa r t men t  f u r t he r  a s s e r t s  t ha t  “ [ a ] l t hough  f unda m e n ta l  t o  de t e rm i n i ng  whe t he r  
a n  o r ga n iz a t i on  i s  a  c hu r c h ,  r e l i g i ous  pu r pos e s  a l one  do  no t  s e r ve  t o  e s t ab l i s h  i t  
a s  a  c hurc h .  Equa l l y  im por t a n t  a r e  t he  m e a ns  by  wh i c h  i t s  r e l i g ious  pu r pos e s  a r e  
a c c om pl i s he d ”  a nd  c i t e s  s e ve r a l  c a s e s  i nc l ud i ng  Chur c h  o f  t he  E t e r na l  L i f e  &  
L i be r t y ,  I nc . ,  86  T .C .  916 ,  2 94  ( 1986 )  a nd  Sp i r i t ua l  Ou t r e ac h  Soc .  v .  C . I .R . ,  927  
F .2d  335 ,  339  ( 8 t h  C i r .  1991 ) ,  w i t h  r ega r d  t o  an  e s t a b l i she d  c ong re ga t i on .   

 
I n  Chur c h  o f  t he  E t e r na l  L i f e  &  L i be r t y ,  I nc . ,  t h e  Ta x  Cour t  s t a t e s :   
 
A  c hu r c h  i s  a  c ohe r e n t  g r oup  o f  i nd i v i dua l s  a nd  f a m i l i e s  t ha t  j o i n  
t oge t he r  t o  a c c ompl i s h  t he  r e l i g i ous  pu r pos e s  o f  m u t ua l l y  he ld  
be l i e f s .  I n  o t he r  wor ds ,  a  c hu r c h ' s  p r i nc i pa l  m e a ns  o f  a c c om pl i s h i ng  
i t s  r e l i g ious  pu r pos e s  m us t  be  t o  a s s e m bl e  r e gu l a r ly  a  g r oup  o f  
i nd i v i dua l s  r e l a t e d  by  c om mon  wor s h ip  a nd  f a i t h .   
 
Som e  c ou r t s  ha ve  a l s o  r u l e d  t ha t  a  r e l i g i ous  o r ga n i za t i on  m us t  s e r ve  an  

a s s oc i a t i ona l  r o l e  t o  qua l i fy  a s  a  c hu r c h .  I n  Ame r i c an  Gu i danc e  Founda t i on ,  I nc .  
v .  Un i t e d  S t a t e s ,  a  d i s t r i c t  cou r t  a r t i cu l a t e d  t he  a s s oc i a t i ona l  t e s t :   

 
A t  a  mi n i m um ,  a  c hu rc h  i nc l ude s  a  body  o f  be l i e ve r s  o r  
c om m unic a n t s  t ha t  a s s e m bl es  r e gu l a r ly  i n  o r de r  t o  wor sh i p .   

[ …]  
 
Un l e s s  t he  o r ga n i za t i on  i s  r e a s ona b ly  a va i l a b l e  t o  t he  pub l i c  i n  i t s  
c onduc t  o f  wor s h i p ,  i t s  e duca t i ona l  i n s t r uc t i on ,  a nd  i t s  p r om u l ga t ion  
o f  doc t r i ne ,  i t  c a nno t  f u l f i l l  t h i s  a s soc i a t i ona l  r o l e .   
 
W i t h  r e spe c t  t o  whe t he r  t he  Pe t i t i one r  ha d  a  c ong r e ga t i on  t ha t  a s se m b le d  

r e gu l a r l y ,  w i t ne s ses  f o r  t he  Pe t i t i one r  t e s t i f i ed  t ha t  t he  Pe t i t i one r  he l d  i t s  c hu r c h  
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s e r v i ce s  r e gu l a r l y  on  Thu r s da y  n i gh t s  a t  6 :30  p .m .  a nd  he l d  i t s  b i b l e  s t ud i e s  
r e gu l a r l y  on  Tue s da y  m orn i ngs  a t  8 : 00  a .m .  a t  t he  Pe t i t i one r ’ s  e s t a b l i s he d  
l oc a t i on  in  Ca s a  Gr a nde .   

 
The  Pe t i t i one r ’ s  cong r e ga t ion  wa s  de s c r i be d  by  t he  Pe t i t i one r ’ s  w i t ne s s es  

t o  i nc l ude  i nd i v i dua l s  t ha t  m a y  no t  go  t o  t r a d i t i ona l  c hu r c hes ,  i n  a dd i t i on  to  
o t he r  i nd i v i dua l s  who  a l s o  f o rm e d  pa r t  o f  t he  c ong re ga t i on .  The  w i t ne s s e s  a l so  
c on f i rm ed  t ha t  t he r e  we r e  pe op l e  who  r e gu la r l y  a t t e nde d  t he  s e r v i c e s  he l d  by  t he  
Pe t i t i one r .   

 
The  Pe t i t i one r ’ s  wi t ne s se s  t e s t i f i e d  t ha t  t he  j o i n i ng  t oge t he r  o f  pe op l e  fo r  

wor s h i p  wa s  t he  p r i ma r y  pu r pos e  o f  a l l  t h e  Pe t i t i one r ’ s  a c t i v i t i e s .  The  r e l i g i ous  
s e r v i ce s  t ha t  we re  he l d  by  t he  Pe t i t i one r  a t  i t s  e s t a b l i s he d  l oc a t i on  we r e  
de s c r i be d  t o  i nc l ude  “ e ve ry t h i ng  tha t  ha ppens  i n  a  r e gu l a r  t r a d i t i ona l  c hu r c h  
s e r v i ce ”  i nc l ud i ng  p r a ye r ,  mus i c ,  a  me s s a ge ,  and  a  c l o s ing .  

 
I n  t h i s  c a s e ,  we  f i nd  t ha t  t he  Pe t i t i one r  he l d  r e gu l a r  r e l i g i ous  se r v i ce s  an d  

ha d  a  r e gu l a r  c ongr e ga t i on .  The  b r i ng i ng  o f  peop l e  t oge t he r  f o r  wor s h i p  wa s  no t  
m e r e l y  an  i nc i de n t a l  pa r t  o f  t he  a c t i v i t i e s  o f  t he  Pe t i t i one r .  The  s e r v i ce s  he l d  by  
t he  Pe t i t i one r  wer e  a t t e nde d  i n  pe r s on  a t  a n  e s t ab l i s he d  loc a t i on ,  whe r e  
c ong r e gan t s  ha d  the  oppo r t un i t y  t o  i n t e r a c t  a nd  a s soc i a t e  w i t h  e a c h  o t he r  i n  
wor s h i p .  

 
Cons e que n t l y ,  bas e d  on  a  p r e ponde r a nc e  o f  e v i denc e ,  we  f i nd  t he  

Pe t i t i one r  qua l i f i e s  a s  a  c hur c h  ba s e d  on  t he  add i t i ona l  c a s e  l a w  c ons i de red .  
 

The  Chur c h  o f  t he  Naz ar e ne  doe s  no t  c ons i de r  t he  Pe t i t i one r  a  Chur c h  
 
The  De pa r t me n t  c on t e nds  t ha t  t he  Ar i z ona  D i s t r i c t  Chu r c h  o f  t he  Na z a r ene  

i t s e l f  doe s  no t  c ons i de r  t he  Pe t i t i one r  t o  be  a  c hu r c h  ba s e d  upon  t he  
De pa r t men t ’ s  r e v i ew  o f  pub l i c l y  a va i l a b l e  i n f o rm a t i on .   

 
I n  t he  Re c ons i de r e d  De te r mi na t i on ,  t he  De pa r t men t  s t a t e s  t ha t  t he  

Pe t i t i one r  i s  r e c ogn i z e d  a s  a  “ p r o j e c t / mi n i s t ry”  a nd  no t  a  c hu rc h  by  t he  D i s t r i c t  
Adv i s o r y  Boa r d ,  wh i c h  a l s o  r e c omm e nde d  tha t  t he  Pe t i t i one r  a m ong  s e ve r a l  
o t he r s  r ec e i ve  a  “10%  Gi v ing  a pp r ova l  o r  c e r t i f i ca t i on”  a nd  t ha t  t he  Boa r d  ha d  
m a de  a  d i s c l a i m er  r e ga r d i ng  t he  e n t i t i e s  l i s t e d .  

 
Du r i ng  the  he a r i ng ,  a  w i t ne s s  f o r  t he  Pe t i t i one r  t e s t i f i e d  t ha t  “ t he re ’ s  a  

r e a s on  why  we  c a l l  i t  a  m i s s i ona l  c hu r c h ,  be ca us e  i n  ou r  po l i t y  we  don ’ t  t r e a t  i t  
f i na nc i a l l y  t he  s am e  a s  we  do  f u l l y  o r ga n i z e d  c hur c he s  who  c a n  suppo r t  
t he m se l ve s ,  bu t  i n  t e r m s  o f  t he  wor k  o f  a  c hu r c h ,  t ha t ’ s  wha t  t h i s  i s . ”  The  
w i t ne s s  con f i rm e d  t ha t  t he  e s s e n t i a l  d i f f e r e nce  be t we e n  a  f u l l y  o rga n i z e d  Chur c h  
o f  t he  Na z a r e ne  a nd  a  m i s s i ona l  c hu r c h  s uch  a s  t he  Pe t i t i one r  wa s  t ha t  a  f u l l y  
o r ga n i ze d  c hu r c h  ha d  t o  ha ve  i t s  own  Adv i s o r y  Boar d  a nd  be  s e l f - s u f f i c i e n t  
whe r e a s  a  m i s s i ona l  c hu r c h  ne e de d  t o  de pe nd  on  ou t s i de  f i na nc i a l  dona t i ons  t o  
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s u s t a i n  i t s e l f .  The  Pe t i t i one r  w i t ne s s  a l s o  c on f i rm e d  t ha t  The  Chur c h  o f  t he  
Na z a r e ne  de e m e d  a l l  i t s  c hu r c he s ,  i nc l ud i ng  t he  Pe t i t i one r ,  t o  be  a  c hu r ch .  

 
Cons e que n t l y ,  base d  on  a  p r e ponde ra nc e  o f  ev i de nc e ,  we  f i nd  The  Chur c h  

o f  t he  Naz a r e ne  doe s  c ons i de r  t he  Pe t i t i one r  t o  be  a  c hur c h .  
 

Pr i m ar y  Func t i on  o f  t he  Pe t i t i one r  
 
The  De pa r t me n t  a s s e r t s  t ha t  t o  be  a  c hu r c h ,  r e l i g i ous  s e r v i ce s  m us t  be  t he  

p r i ma r y  f unc t i on  o f  t he  e n t i t y ,  no t  m er e l y  i nc ide n t a l .  I n  t h i s  ca s e ,  t he  
De pa r t men t  de t e rm i ne d  t ha t  t he  p r i m ar y  f unc t i on  o f  t he  Pe t i t i one r  wa s  no t  t o  
ope r a t e  a  c hu r c h ,  bu t  r a t he r  a  Ch r i s t i a n  mi n i s t r y  t ha t  ope r a t e d  a  f ood  ba nk  a nd  
s o l d  f u r n i t u re ,  a pp l i a nce s  a nd  o t h e r  i t e ms  wi t h  t he  p r oc e e ds  go i ng  t o  s uppo r t  
bo t h  l oca l  a nd  in t e r na t i ona l  m i n i s t r i e s .  Add i t i ona l ly ,  upon  r e v i e wing  t he  
Pe t i t i one r ’ s  s oc i a l  m e d i a  pa ge s ,  t he  De pa r t me n t  found  a l l  a c t i v i t y  t o  be  
c ons i s t e n t  w i t h  f u rn i t u re  a nd  a pp l i a nc e  r e t a i l  s a l e s  a nd  f o od  d i s t r i bu t i on .   

 
Du r i ng  t he  he a r i ng ,  w i t ne s se s  f o r  t he  Pe t i t i one r  t e s t i f i ed  t ha t  t he  Pe t i t i one r  

s o l d  dona t e d  i t e m s  a t  i t s  phys i c a l  l oca t i on  a nd  t ha t  m one y  f r om  th os e  s a l e s  we r e  
u s e d  t o  fund  t he  ope r a t i ons  o f  t he  Pe t i t i one r .   

 
A  wi t ne s s  f o r  t he  Pe t i t i one r  t e s t i f i e d  t ha t  wh i l e  a  f u l l y  o r ga n iz e d  c hu rc h  

c a n  s uppo r t  i t s e l f  t h r ough  t i t he s  a nd  o f f e r i ngs ,  a  m i s s i ona l  c hu r c h ,  s uch  a s  t he  
Pe t i t i one r ,  “ has  t o  r a i s e  ou r  own  f unds  [ a nd]  we  don ’ t  ge t  t i t he s  a nd  o f f e r i ngs  t o  
s pe a k  o f ,  s o  we  ha ve  t o  r a i s e  ou r  own  i nc om e  t o  f unc t i on . ”  

 
The  Pe t i t i one r ’ s  w i t ne s s  a l s o  c onf i rm e d  tha t  a l l  t h e  f unds  ge ne r a t e d  

t h r ough  the  s a l e s  o f  t he  dona t e d  i t em s  we r e  u s e d  t o  “pa y  f o r  t he  ope ra t i ons  o f  
t he  c hu r ch  i t s e l f  [ a nd  t ha t  t he  Pe t i t i one r ]  ha s  a l wa ys  s t r ugg le d  t o  pa y  i t s  own  
b i l l s ,  t o  ke e p  t he  bu i l d i ng ,  e ve n . ”  

 
A  Pe t i t i one r  w i tne s s  a l so  t e s t i f i e d  t ha t  t he  p r i ma r y  f unc t i on  o f  t he  

Pe t i t i one r  wa s  de d i c a t e d  t o  ope r a t i ng  a s  a  c hur c h  a nd  tha t  “ e ve ry t h i ng  we  do ,  no  
m a t t e r  wha t  i t  i s ,  i t ’ s  t o  ge t  t he  m es s a ge  o f  Ch r i s t  ou t .  W he t he r  i t ’ s  s e l l i ng  a  
s t i c k  o f  f u r n i t u r e  o r  a pp l i a nc e  o r  som e body  a t  a  c hu r c h  s e r v i c e ,  o r  s om e body  
c om i ng  fo r  he l p ,  i t ’ s  a l l  one  t h i ng ,  i t ’ s  t o  s ha r e  t he  gos pe l  o f  J e s us  Ch r i s t . ”  

 
I n  t h i s  ca s e ,  we  f i nd  t ha t  t he  p r i m ar y  f unc t ion  o f  t he  Pe t i t i one r  wa s  no t  

f u r n i t u r e  a nd  a pp l i a nc e  r e t a i l  s a l e s ,  a nd  f ood  d i s t r i bu t i on .  Whi l e  t he  Pe t i t i one r  
d i d  s e l l  t he  dona t ed  i t e ms  i t  r e c e i ved ,  t he  p roc e e ds  t h r ough  t he  s a l e s  wer e  u s e d  
t o  s uppo r t  i t s  p r ima r y  f unc t ion ,  wh i c h  wa s  t o  p r ov i de  r e l i g i ous  s e rv i c e s .  

 
Ar i z ona  Jo i n t  Tax  App l i c a t i on  

 
I n  t he  Re c ons i de red  De t e r mi na t i on ,  t he  De pa r t m e n t  s t a t e s  t h a t  s uppo r t  f o r  

t he  De pa r t me n t ’ s  pos i t i on  i s  t he  Pe t i t i one r ’ s  J o i n t  Ta x  App l i c a t i on  da t e d  
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Oc t obe r  1 ,  2020  a nd  s i gne d  by  “ ” ,  wh i c h  s t a t e d  t ha t  t he  Pe t i t i one r  wa s  
l i a b l e  f o r  f e de r a l  une m pl oym e n t  t a xe s  unde r  FUTA.  T he  De pa r t m e n t  a l so  s t a t e s  
t ha t  t h i s  i n f o rm a t ion  wa s  f u r t he r  c o r r obo r a t ed  by  t he  Fe de r a l  Fo r m  W -2  W a ge  
a nd  Ta x  S t a t e men t  p r ov ide d  by  t he  Pe t i t i one r  t o  a n  i nd iv i dua l  who  ha d  
p r e v i ous ly  p r ov i ded  s e r v i c es  f o r  t he  Pe t i t i one r .  Pu r s uan t  t o  A .R .S .  §  23 -615 ( 10 ) ,  
t he  De pa r t me n t  s t a t e s  t ha t  “ i f  a n  e m p l oy i ng  un i t  i s  l i a b l e  f o r  FUT A,  t he n  t he  
e m p l oy i ng  un i t  i s  a l s o  l i a b l e  f o r  SUTA.”  
 

Dur i ng  t he  he a r i ng ,  t he  Bookke e pe r  t e s t i f i e d  t ha t  a l l  t he  i n f o r m a t i on  on  t he  
j o i n t  t a x  a pp l i ca t i on  wa s  a n  e r r o r  and  t he r e  we r e  Soc i a l  Se c u r i t y  num be r s ,  na m e s  
a nd  a dd res s e s  t ha t  we r e  un ide n t i f i a b l e  by  a ny  o f  t he  Pe t i t i one r ’ s  s t a f f ,  p e r s onne l  
o r  a t t o r ney .  U l t i m a t e l y ,  t he  Pe t i t i one r  c on t e nds  t ha t  i t  doe s  no t  know who  o r  how  
t he  f o rm s  we r e  s e n t ,  bu t  t ha t  a ny  s ubm i s s i ons  we r e  m a de  i n  e r r o r .  
 
I n  t h i s  ca s e ,  t he re  i s  no t  s u f f i c i e n t  e v i de nce  t o  e s t ab l i s h  t ha t  t he  Pe t i t i one r  
s hou l d  no t  be  c ons ide r e d  a  chu r c h  unde r  A .R .S .  §  23 - 615 ( B) ( 1 ) .   
 

Di s r e garde d  En t i t y  and  501 ( c ) ( 3 )  S ta t us  
 
The  Pe t i t i one r  a rgue d  t ha t  i t  i s  exe m p t  f rom  Une m pl oymen t  I n s u r anc e  Ta x  
l i a b i l i t y  be c a us e  i t  i s  a  d i s r e ga r ded  e n t i t y  a nd  be c a us e  i t  q ua l i f i e s  a s  a  §  
501 ( C) ( 3 )  o r ga n iz a t i on .  Be c a us e  we  ha v e  de t e rm ine d  t ha t  t he  Pe t i t i one r  i s  
e xe m p t  a s  a  c hu r ch ,  we  f i nd  i t  unnec e s s a r y  t o  a dd r e s s  t he s e  a dd i t i ona l  a r gum e n t s  
m a de  by  the  Pe t i t i one r .  

 
Conc l us i on  

 
W e  c onc lude  t ha t  t he  Pe t i t i one r  has  e s t a b l i s he d  by  a  p r e ponde r a nc e  o f  

e v i de nc e  t ha t  i t  i s  a  chu r c h ,  ba s e d  on  ou r  c ons i de r a t i on  o f  t he  f ou r t e en  
c ha r a c t e r i s t i c s  deve l ope d  by  t he  IRS  a nd  the  r e l e van t  c a se  l a w .  The re  i s  no t  
a dd i t i ona l  e v i de nce  s u f f i c i e n t  t o  e s t a b l i s h  t ha t  t he  Pe t i t i one r  s hou l d  no t  be  
c ons i de red  a  c hu r ch  unde r  Ar i z ona  Re v i s e d  S t a t u t e s  §  23 - 615 (B) ( 1 ) .   

 
DECI SI O N 

 
W e  c onc l ude  t ha t  t he  p r eponde r a nc e  o f  e v i de nc e  e s t a b l i s hes  t ha t  t he  

Pe t i t i one r  i s  a  chu r c h .  The r e f o r e ,  pu r s ua n t  t o  A .R .S .  §  23 - 615 ( B) (1 ) ,  t he  
Pe t i t i one r  i s  no t  l i a b l e  fo r  Une m pl oym e n t  In s u r a nc e  Ta xe s  unde r  A .R .S .  §  23 -
613 .  Ac c o r d i ng l y ,  
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I f  you  ha ve  que s t ions  a bou t  t he  p r oc e du r e s  f o r  f i l i ng  a n  a ppe a l ,  you  m us t  c on t a c t  
t he  Ar i z ona  Ta x  Cour t  a t  125  W .  Wa s h i ng t on  S t r e e t  i n  Phoe n i x ,  Ar i z ona  85003 -
2243 .   Te l e phone :  ( 602 )  506- 3442 .  

Fo r  you r  i n f o r m a t i on ,  we  s e t  f o r th  t he  p r ov i s i ons  o f  Ar i z ona  Re v i s e d  
S t a t u t e s ,  §  41 - 1993 ( C)  a nd  ( D) :  
 

C .  Any  pa r ty  a gg r i eve d  by  a  de c i s i on  o f  t he  a ppe a l s  boa r d  
c onc e r n i ng  t a x  l i a b i l i t y ,  c o l l e c t i on  o r  e n f o rc em e n t  m a y  a ppe a l  
t o  t he  t ax  c ou r t ,  a s  de f i ned  i n  s e c t i on  12 - 161 ,  w i t h in  t h i r t y  
da ys  a f t e r  t he  da t e  o f  m a i l i ng  o r  e l e c t r on i c  t r a n s m i s s i on  o f  t he  
de c i s i on .   The  a ppe l l a n t  ne ed  no t  pa y  a ny  o f  t he  t a x  pe na l t y  o r  
i n t e r e s t  uphe l d  by  t he  a ppe a l s  boa r d  i n  i t s  de c i s i on  be f o re  
i n i t i a t i ng ,  o r  i n  o r de r  t o  m a i n t a i n  a n  a ppe a l  t o  t he  t a x  c ou r t  
pu r s ua n t  t o  t h i s  s ec t i on .  

 
D .  Any  a ppe a l  t ha t  i s  t a ke n  t o  t a x  c ou r t  pu r s ua n t  t o  t h i s  s e c t i on  

i s  s ub j ec t  t o  t he  f o l l owi ng  p r ov i s i ons :  
 
1 .  No  i n j unc t i on ,  wr i t  o f  ma nda m us  o r  o t he r  l e ga l  o r  

e qu i t a b l e  p r oc e s s  m a y  i s s ue  i n  a n  ac t i on  i n  a ny  c ou r t  i n  
t h i s  s t a t e  a ga i n s t  a n  o f f i c e r  o f  t h i s  s t a t e  t o  p r e ve n t  o r  
e n j o i n  t he  c o l l e c t i on  o f  a ny  t a x ,  pe na l t y  o r  i n t e r e s t .  
 

2 .  The  a c t i on  s ha l l  no t  be g i n  m or e  t han  t h i r t y  da ys  a f t e r  t he  
da t e  o f  ma i l i ng  o r  e l e c t r on i c  t r a ns m is s i on  o f  t he  a ppe a l s  
boa r d ' s  de c i s i on .  Fa i l u re  t o  b r i ng  the  a c t i on  w i t h i n  t h i r t y  
da ys  a f t e r  t he  da t e  o f  m a i l i ng  o r  e l e c t r on i c  t r a n s mi s s ion  
o f  t he  a ppe a l s  boa r d ' s  de c i s i on  c ons t i t u t e s  a  wa i ve r  o f  
t he  p r o t e s t  a nd  a  wa i ve r  o f  a l l  c l a im s  a ga i ns t  t h i s  s t a t e  
a r i s i ng  f r om  o r  ba s e d  on  t he  i l l ega l i t y  o f  t he  t a x ,  
pe na l t i e s  a nd  i n t e r e s t  a t  i s sue .  

 
3 .  The  s c ope  o f  r e v i ew  o f  a n  a ppe a l  t o  t a x  c ou r t  pu r s ua n t  t o  

t h i s  s ec t i on  s ha l l  be  gove r ne d  by  s e c t i on  12 - 910 ,  
a pp l y i ng  s e c t i on  23 - 613 .01  a s  t ha t  s e c t i on  r ea ds  on  t he  
da t e  t he  a ppe a l  i s  f i l e d  t o  t he  t a x  cou r t  o r  a s  t he r e a f t e r  
a m e nde d .   E i t he r  pa r t y  t o  t he  a c t i on  m a y  a ppe a l  t o  t he  
c ou r t  o f  appe a l s  o r  s up r e m e  c ou r t  a s  p r ov i de d  by  l a w .  

 
Cal l  the  Appea ls  Board  a t  (602)  771-9019  wi th  any  quest ions .  

 
___________________________________________________________________________________ 
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S t r e e t ,  P re s c o t t ,  Ar i z ona  86305  ( P r e sc o t t  SNF  La nd ) .   
 

4 .  Pr e s c o t t  La nd  Ow ne r  l e a s ed  t he  P r e s c o t t  ALF  La nd  t o  Bou l de r  Ga r de ns  
As s i s t e d  L i v i ng ,  LLC ( P r e s c o t t  ALF  Ope r a t o r )  on  wh i c h  P r e s co t t  ALF 
Ope r a t o r  ope r a t ed  a n  a s s i s t e d  l i v ing  f a c i l i t y  known  a s  t he  Bou l de r  
Ga r de ns  As s i s t e d  L i v i ng  Ce n t e r  ( P re s c o t t  ALF  Bus i ne s s ) .  

 
5 .  Pi one e r  He a l t h  Em pl oyme n t  I nc . ,  a n  Ar i z ona  c o r po r a t i on ,  i s  a  

P r o f e s s i ona l  Em ploye e  Or ga n i z a t i on  o r  PEO  t ha t  i s  i n  t he  bus i ne s s  o f  
“ e m p l oym e n t  f o r  s k i l l e d  nu r s i ng  f ac i l i t i e s ”  (PHE) .  

 
6 .  On o r  a bou t  J a nua r y  1 ,  2015 ,  PHE h i r e d  a l l  pe r s onne l  em pl oye d  by  

P r e s c o t t  ALF  Ope r a t o r  work i ng  f o r  t he  P r e s c o t t  ALF  B us i ne s s  and  l e a s e d  
t hos e  emp l oye e s  ba c k  t o  P re s c o t t  ALF  Ope r a t o r ,  l e a v ing  P r e s co t t  ALF 
Ope r a t o r  w i t h  no  e m p l oyee s .  As  a  r e s u l t ,  t h e  De pa r t me n t  su s pe nde d  
P r e s c o t t  ALF  Ope r a t o r ’ s  UI  Ta x  Empl oye r  Acc oun t .   

 
7 .  Pr e s c o t t  La nd  Ow ne r  l ea s ed  t he  P r e s c o t t  SNF  La nd  t o  P r e s c o t t  Nur s i ng  

a nd  Re ha b i l i t a t i on  Ce n t e r ,  LLC (P r e s c o t t  SNF  Ope r a t o r )  on  wh i c h  
P r e s c o t t  SNF  Ope r a t o r  ope r a t e d  a  sk i l l e d  nu r s i n g  f a c i l i t y  k nown  a s  t he  
P r e s c o t t  Nur s i ng  and  Re ha b i l i t a t i on  Ce n t e r  ( P r e s c o t t  SNF  Bus i ne s s ) .  

 
8 .  On o r  a bou t  J a nua r y  1 ,  2015 ,  PHE h i r e d  a l l  pe r s onne l  em pl oye d  by  

P r e s c o t t  SNF  Ope r a t o r  f o r  t he  P re sc o t t  SNF Bus i ne s s  a nd  l ea se d  t hos e  
e m p l oyees  ba c k  t o  P r e sco t t  SNF  Ope r a t o r ,  l e a v i ng  P r e s c o t t  SNF 
Ope r a t o r  w i t h  no  e m p l oyee s .  As  a  r e s u l t ,  t h e  De pa r t me n t  su s pe nde d  
P r e s c o t t  SNF  Ope r a t o r ’ s  UI  Ta x  Em ploye r  Ac coun t .   

 
9 .  PM HC- Gr e e n  Va l l ey ,  LP  ( PM HC)  wa s  f e e  owne r  o f  a  c e r t a i n  pa r c e l  o f  

l a nd  known  a s   N .  La  Ca ña da  Dr i ve ,  Gr ee n  Va l l ey ,  Ar i z ona ,  85614  
( Sa n t a  R i t a  SNF  La nd ) .  

 
10 .  PM HC l e a s e d  t he  Sa n t a  R i t a  SNF  La nd  t o  San t a  R i t a  Ca r e  Ce n t e r ,  LLC 

( Sa n t a  R i t a  SNF  Ope r a t o r )  on  wh i c h  Sa n t a  R i t a  SNF  Ope r a t o r  ope r a t e d  a  
s k i l l e d  nu r s i ng  f ac i l i t y  k nown  a s  t he  Sa n t a  R i t a  Ca r e  Ce n t e r  ( San t a  R i t a  
SNF  Bus i ne s s ) .  

 
11 .  On o r  a bou t  J a nua r y  1 ,  2015 ,  PHE h i r e d  a l l  pe r s onne l  em p l oye d  by  Sa n t a  

R i t a  SNF  Ope r a t o r  f o r  t he  Sa n t a  R i t a  SNF  Bus i ne s s  a nd  l e a se d  t hos e  
e m p l oyees  ba c k  t o  t he  Sa n t a  R i t a  SN F  Ope r a t o r ,  l e a v i ng  Sa n t a  R i t a  SNF 
Ope r a t o r  w i t h  no  em p l oye es .  As  a  r e s u l t ,  t h e  De pa r t men t  
s u s pe nded / c l o se d  Sa n t a  R i t a  SNF  Op e r a t o r ’ s  UI  Ta x  Em pl oye r  Ac c oun t .   
 

12 .  Pr e s c o t t  La nd  Ow ne r ,  P r e sc o t t  ALF  Ope r a t o r ,  P r e s c o t t  SNF  O pe r a t o r ,  
a nd   ( )  
e n t e r e d  in t o  a  Pu r c ha s e  a nd  Sa l e  Agr e e m e n t  da t e d  Fe b rua r y  28 ,  2022  f o r  
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t he  pu r cha s e  a nd  t he  s a l e  o f  t he  P r e s c o t t  La nd  a nd  a l l  bus ine s s  a nd  
pe r s ona l  p r ope r t y  u s e d  i n  conne c t i on  w i t h  t he  ope r a t i on  o f  t he  P r e s c o t t  
ALF  Bus i ne s s  a nd  t he  P r e s co t t  SNF  Bus i ne s s  ( P r e s c o t t  PSA) .  
 

13 .  Conc u r r en t  w i t h  t he  e xecu t i on  o f  t he  P r e s c o t t  PSA,  P r e s co t t  ALF  
Ope r a t o r ,  PHE,  a nd      e n t e r e d  i n t o  a n  
Ope r a t i ons  T r a ns fe r  Agr e em e n t  f o r  t he  o r de r l y  t r a n s i t i on  o f  ope r a t i ona l  
a nd  f i na nc i a l  r e s pons i b i l i t y  f o r  t he  P r e s c o t t  ALF  Bus i ne s s  f r om  P r e s c o t t  
ALF  Ope r a t o r  t o   ( P r e s c o t t  ALF  OTA) .  

 
14 .  Unde r  t he  P r e s c o t t  ALF  OTA,  P HE wa s  r e qu i r ed  t o  t e rm i na t e  t he  

pe r s onne l  e m p l oyed  by  PHE  a nd  l e a se d  t o  P r e s c o t t  ALF  Ope r a to r  f o r  t he  
P r e s c o t t  ALF  Bus i ne s s  ( P re s c o t t  ALF  S t a f f ) ,  a n d   

 wa s  r e qu i r e d  t o  u s e  c om m er c i a l l y  r e a s ona b l e  e f f o r t s  t o  h i r e  a t  l e a s t  
85%  o f  t he  P r e s c o t t  ALF  S t a f f .  

 
15 .  Pur s ua n t  t o  t he  P re s c o t t  ALF  PSA a nd  t he  P r e s c o t t  ALF  OT A,   

 a c qu i r ed  t he  bus i ne s s  a nd  pe r s ona l  p r ope r t y  u s e d  i n  
c onne c t i on  w i t h  t he  ope r a t i on  o f  t he  P r e s c o t t  ALF  B us i ne s s  e f f e c t i ve  
J une  1 ,  2022 .   

 
16 .  Pur s ua n t  t o  t he  P re s c o t t  ALF  OT A,  PHE t e r m i na t e d  the  e m p l oym e n t  o f  

t he  P r e sco t t  ALF  S t a f f  a nd   h i r e d  t he  P r e s c o t t  ALF  S t a f f ,  
e f f ec t i ve  J une  1 ,  2022 .   
 

17 .  Conc u r r en t  w i t h  t he  e xe cu t i on  o f  t he  P r e s c o t t  PSA,  P r e s c o t t  SNF  
Ope r a t o r ,  PHE,  a n d   en t e r e d  i n t o  a n  Op e r a t i ons  
T r a ns f e r  Agr e e me n t  f o r  t he  o r de r l y  t r a n s i t i on  o f  ope r a t i ona l  a nd  
f i na nc i a l  r e s pons i b i l i t y  f o r  t he  P r e s c o t t  SNF  B us i ne s s  f rom  P r e s co t t  SNF  
Ope r a t o r  t o   ( P re s c o t t  SNF  OTA) .  

 
18 .  Unde r  t he  P r e s c o t t  SNF  OTA,  P HE wa s  r e qu i r ed  t o  t e rm i na t e  t he  

pe r s onne l  e m p l oyed  by  PHE  a nd  l e a se d  t o  P r e s c o t t  SNF  Ope r a to r  f o r  t he  
P r e s c o t t  SNF  Bus i ne s s ,  a nd   wa s  r e qu i r ed  t o  u s e  
c om m er c i a l l y  r e a sona b l e  e f f o r t s  t o  h i r e  a t  l e a s t  85%  o f  t he  P r e sc o t t  SNF 
S t a f f .  

 
19 .  Pur s ua n t  t o  t he  P re s c o t t  SNF  PSA a nd  t he  P r e s c o t t  SNF  OT A,   

 a c qu i r e d  the  bus i ne s s  a nd  pe r s ona l  p r ope r t y  u s e d  i n  
c onne c t i on  w i t h  t he  ope r a t i on  o f  t he  P r e s c o t t  SNF  B us i ne s s  e f f e c t i ve  
J une  1 ,  2022 .   

 
20 .  Pur s ua n t  t o  t he  P r e s c o t t  SNF  O TA,  PHE  t e r m i na t e d  the  e m p l oym e n t  o f  

t he  P r e s co t t  SNF  S t a f f  a nd   h i r e d  t he  P r e sc o t t  SNF  
S t a f f ,  e f f e c t i ve  J une  1 ,  2022 .   
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s e r v i ce  i n  e m p l oym e n t  wa ge s  o f  one  t hous a nd  f i ve  
hund r e d  do l l a r s  o r  m or e .  … 

 
 
Ar i z ona  Re v i s e d  S t a t u t e s  §  23 - 733 ,  p r ov i de s  i n  pe r t i ne n t  pa r t :  

 
T r a ns f e r  o f  e m p l oye r  e xpe r i e nc e  r a t i ng  a c c oun t s  t o  s uc c e s s o r  em p l oye r ;  l i a b i l i t y  
o f  s uc c e s s o r  

 
  A .  W he n  a ny  e m p l oy i ng  un i t  i n  a ny  m a nne r  s uc ce e ds  t o  o r  a c qu i r e s  t he  

o r ga n i za t i on ,  t r a de  o r  bus i ne s s ,  o r  s ubs t a n t i a l l y  a l l  o f  t he  a s s e t s  
t he r e o f ,  e xc e p t i ng  a ny  a s s e t s  r e t a i ned  by  s uc h  e m p l oye r  i nc i den t  t o  
t he  l i qu ida t i on  o f  h i s  ob l iga t i ons ,  whe t he r  o r  no t  s uc h  a c qu i r i ng  
e m p l oy i ng  un i t  wa s  a n  e m p l oye r  w i t h i n  t he  m e a n i ng  o f  s e c t i on  23 -
613 ,  p r i o r  t o  s uc h  a c qu i s i t i on ,  a nd  con t i nue s  s uc h  o r gan i z a t i on ,  t r a de  
o r  bus i ne s s ,  t he  a c c oun t  o f  t he  p r e de ces s o r  em pl oye r  s ha l l  be  
t r a n s f e r r ed  a s  o f  t he  d a t e  o f  a c qu i s i t i on  t o  t he  s uc c e s s o r  e m p l oye r  f o r  
t he  pu r pos e  o f  r a t e  de t e rm i na t i on .  

  B .  An  e m p l oy i ng  un i t  wh i c h  s uc c e e ds  t o  o r  a c qu i r e s  a  d i s t i nc t  a nd  
s e ve r a b l e  po r t i on  o f  a n  o r ga n i z a t i on ,  t r a de  o r  bus i ne s s  m a y  a pp l y  f o r  
t r a n s f e r  o f  t he  a cc oun t  o f  t he  po r t i on  by  f i l i ng  w i t h  t he  de pa r t m e n t  
no t  l a t e r  t ha n  one  hund r e d  e i gh t y  days  a f t e r  t he  da t e  o f  a c qu i s i t i on  a  
wr i t t e n  a pp l i ca t i on  f o r  t r a n s f e r ,  a pp r ove d  i n  wr i t i ng  by  t he  
p r e de c es so r ,  e xc e p t  t ha t  f o r  good  c aus e  s hown  t he  depa r tm e n t  m a y  
e x t e nd  the  t i m e  f o r  f i l i ng  t he  a pp l i c a t i on .  The  a c c oun t  o f  t he  
a c qu i r e d  po r t i on  sha l l  be  t r a n s f e r r e d  t o  t he  s uc c e s s o r  a s  o f  t he  da t e  
o f  a c qu i s i t i on  on ly  i f  t he  suc c e s s o r  c on t i nues  t o  ope r a t e  t he  a cqu i r e d  
po r t i on  and  s ubm i t s  ne ce s sa r y  i n f o rm a t i on  e s t a b l i s h i ng  t he  s e pa r a t e  
i de n t i t y  o f  t he  a cc oun t  w i th i n  t h i r t y  da ys  a f t e r  t he  r e que s t  f o r  t he  
ne c e s s a r y  s uppo r t i ng  pa y r o l l  i n f o r m a t i on  i s  ma i l e d  t o  t he  s uc c e s s o r  
by  t he  depa r tm e n t ,  e xc e p t  t ha t  f o r  good  c a use  s hown  t he  de pa r t m e n t  
m a y  e x t end  t he  t im e  f o r  s ubm i t t i ng  s uc h  s uppo r t i ng  i n fo r m a t i on .   The  
p r e de c es so r  a nd  suc c e s s o r  e m p l oye r s  s ha l l  be  p r om pt l y  no t i f i e d  o f  
t he  de t e rm i na t i on  m a de  upon  t he  a pp l i ca t i on  wh i c h  s ha l l  be c om e  
f i na l  f i f t e e n  da ys  a f t e r  wr i t t e n  no t i ce  t he r e o f  i s  s e r ved  pe r s ona l l y  o r  
by  c e r t i f i e d  m a i l  a dd r e s se d  t o  t he  l a s t  known  a dd r e s s  o f  e a c h  
e m p l oy i ng  un i t  i nvo l ve d ,  un l e s s  w i th i n  s uc h  t i me  one  o f  t he  pa r t i e s ’  
f i l e s  w i t h  t he  de pa r t me n t  a  wr i t t e n  r e que s t  f o r  r e c ons ide r a t i on .  W he n  
t i me l y  r e que s t  fo r  r e c ons i de r a t i on  i s  f i l e d ,  a  r e c ons ide r e d  
de t e rm i na t i on  s ha l l  be  m ade .  The  r e c ons i de r e d  de t e rm i na t i on  s ha l l  
be c om e  f i na l  f i f t ee n  da ys  a f t e r  wr i t t e n  no t i c e  t he r eo f  i s  s e r ve d  
pe r s ona l ly  o r  by  ce r t i f i e d  m a i l  a dd re s s e d  t o  t he  l a s t  known  a dd r e s s  o f  
e a c h  e m pl oy i ng  un i t  i nvo lve d ,  un l e s s  w i t h i n  s uc h  t i m e  one  o f  t he  
e m p l oy i ng  un i t s  i nvo l ve d  f i l e s  w i t h  t he  de pa r tm e n t  a  wr i t t e n  pe t i t i on  
f o r  he a r ing .  W he n  t i m e l y  pe t i t i on  f o r  he a r i ng  i s  f i l e d ,  t he  pa r t i e s  





Appe a l s  Boa r d  No .  T - 1964246 - 001 - B  -  Pa ge  10  

OTA) .  Pu r s ua n t  t o  t he  t e r ms  o f  t he  P r e s c o t t  ALF  OT A,  P r e s co t t  SNF  OTA,  a nd  
Sa n t a  R i t a  SNF  OTA,  PHE  wa s  r e qu i r e d  t o  t e rm i na t e  t he  e m pl oym e n t  o f  t he  
e m p l oyees  p r e v i ous l y  l e a sed  t o  t he   En t i t i e s  by  PHE,  wh i l e  t he   
En t i t i e s  we r e  r e qu i r e d  t o  u s e  c omm e r c i a l l y  r e a s onab l e  e f f o r t s  t o  h i r e  a t  l e a s t  
85%  o f  t he  pe r s onne l .   

  
I n  t h i s  ca s e ,  t he re  i s  no  e v i de nc e  t o  s ugge s t  t ha t  t he   En t i t i e s  

s uc c e e d ed  o r  a c qu i r e d  PHE,  o r  s ubs t a n t i a l l y  a l l  o f  i t s  a s s e t s .  PHE w a s  on l y  
r e qu i r e d  t o  t e r mi na t e  t he  pe r s onne l  t ha t  i t  had  p r e v i ous l y  l e a s ed  t o  t he   
En t i t i e s ,  w i t h  t he   En t i t i e s  u s ing  c o m me r c i a l l y  r e a s ona b le  e f f o r t s  t o  h i r e  a t  
l e a s t  85%  o f  t he  pe r s onne l .  Howe ve r ,  t he re  i s  no t h i ng  t o  s ugge s t  t ha t  PHE d i d  
no t  c on t inue  i t s  ope r a t i ons  w i t h  o t he r  c u s t om e r s  a f t e r  t he  a c qu i s i t i ons  by  t he  

 En t i t i e s .   Cons e que n t l y ,  t he  e v i de nce  i n  t h i s  c a s e  doe s  no t  e s t a b l i s h  a  
s uc c e s s i on  t o  o r  a c qu i s i t i on  o f  a l l ,  o r  s ubs t a n t i a l l y  a l l  t h e  a s se t s  o f  a  
p r e de c es so r ,  pu r s ua n t  t o  A .R .S .  §  23 - 733 ( A) .   

 
Fu r t he r ,  t he r e  i s  no  e v i de nce  t o  s ugge s t  t ha t  t he   En t i t i e s  a c qu i r e d  a  

d i s t i nc t  a nd  s e ve r a b l e  po r t i on  o f  PHE’ s  bus i ne s s ,  pu r s ua n t  t o  A .R .S .  §  23 -
733 ( B) .  Ac c o r d i ng  t o  t he  t e rm s  o f  t he  P r e s co t t  ALF  OTA,  P r e s c o t t  SNF  OT A,  
a nd  t he  Sa n t a  R i t a  SNF  O TA,  t he   En t i t i e s  we r e  on l y  r e qu i r e d  t o  h i r e  a  
pe r c e n t a ge  o f  t he  f o r m er l y  l e a s e d  PHE e m p loye e s .  The   En t i t i e s  d i d  no t  
a c qu i r e  any  a s s e t s  o r  r e s our c e s  t ha t  PHE us e d  t o  s uppo r t  t he  l e a s i ng  o f  t hos e  
e m p l oyees ,  s uc h  a s  o f f i c e  bu i l d i ngs  a nd  f a c i l i t i e s ,  e t c .  I n  t h i s  c a s e ,  t he   
En t i t i e s  s i m p l y  ac qu i r e d  a  pe r c e n ta ge  o f  t he  PHE e m p l oyees  t ha t  ha d  be e n  
p r e v i ous ly  l e a se d ,  ba s e d  on  t he  r equ i r em e n t  t o  u se  c om me rc i a l l y  r ea s ona b l e  
e f f o r t s  t o  h i r e  a t  l e a s t  85%  o f  t he  e mp l oye e s .  Cons e que n t l y ,  t he  e v i de nc e  i n  t h i s  
c a s e  doe s  no t  e s t ab l i s h  t ha t  t he   En t i t i e s  a c qu i r e d  a  d i s t i nc t  a nd  se ve r a b l e  
po r t i on  o f  PHE pu r s ua n t  t o  A .R .S .  §  23 - 733 ( B) .  

 
Re ga r d i ng  bus i ne s s  t r a n s f e r s ,  Ar i z ona  Adm in i s t r a t i ve  Code  §  R6- 3 - 1713 ,  

p r ov i de s  i n  pe r t i nen t  pa r t :   
 
  A .  Ge ne r a l  

1 .  The  m a nne r  i n  wh i c h  a n  o r ga n i za t i on ,  t r a de  o r  bus i ne s s  i s  
a c qu i r e d  o r  s u c ce e de d  t o  i s  no t  de t e rm i na t i ve  o f  s uc c e s so r  
s t a t u s .   Bus i ne s s  m a y  be  a c qu i r ed  o r  s ucc e e de d  to  " i n  a ny  
m a nne r "  wh i c h  i nc l ude s ,  bu t  i s  no t  l i m i t e d  t o ,  a c qu i s i t i on  by  
pu r c ha s e ,  l e a s e ,  r epos s e s s i on ,  ba nk r up t c y  p r oce e d i ngs ,  de f a u l t ,  
o r  t h r ough  t he  t r a ns f e r  o f  a  t h i r d  pa r ty .  

2 .  An  " o r gan i z a t i on ,  t r a de  o r  bus i ne s s"  a s  u s e d  i n  A .R .S .  §§  23 -
613  a nd  23 - 733 ( A)  t h r ough  ( D)  i s  ac qu i r e d  i f  t he  f ac to r s  o f  a n  
e m p l oye r ' s  o r ga n iz a t i on ,  t r a de  o r  bus i ne s s  s uc c e e de d  t o  a r e  
s u f f i c i e n t  t o  c ons t i t u t e  a n  e n t i r e  e x i s t i ng  ope r a t i ng  bus i ne s s  
un i t  a s  d i s t i ngu i she d  f r om t he  a c qu i s i t i on  o f  m er e l y  d r y  a s se t s  
f r om wh ic h  a  new bus i nes s  ma y  be  bu i l t .   The  que s t i on  o f  
whe t he r  a n  o r ga n i z a t i on ,  t r a de  o r  bus i ne s s  i s  a c qu i r e d  i s  
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de t e rm i ne d  f r om  a l l  t he  f ac t o r s  o f  t he  pa r t i cu l a r  c a s e .   Am ong  
t he  f ac t o r s  t o  be  c ons i de r e d  a r e :  
a .  The  p l a c e  o f  bus i ne s s  
b .  The  t r a de  na m e  
c .  The  s t a f f  o f  e m pl oye e s  
d .  The  c us t om e r s  
e .  The  goodwi l l  
f .  The  i nven t o r y  
g .  The  a c c oun t s  r e ce iva b l e / a c coun t s  pa ya b l e  
h .  The  t oo l s  a nd  f i x t u r e s  
i .  O t he r  a s se t s .  
 

3 .  Fo r  t he  pu r pos e  o f  de t e rm i n i ng  suc c e s s o r sh i p  s t a t us  unde r  
A .R .S .  § §  23 - 613 ( A) ( 3 )  a nd  23 - 733 ( A)  o r  ( B) ,  a n  i nd iv i dua l  o r  
e m p l oy i ng  un i t  who  i n  a ny  m a nne r  a c qu i r e s  o r  s uc ce eds  t o  a l l  
o r  a  pa r t  o f  a n  o r ga n i z a t i on ,  t r a de  o r  bus i ne s s  f r om  a n  e m p l oye r  
a s  de f i ned  i n  A .R .S .  §  23 -613  s ha l l  be  de e me d  t he  s uc c e s s o r  
e m p l oye r  p r ov i ded  t he  o r ga n i za t ion ,  t r a de  o r  bus i ne s s  i s  
c on t i nue d .   Con t i nua t i on  o f  t he  o r gan i z a t i on ,  t r a de  o r  bus i ne s s  
s ha l l  be  p r e s um ed  i f  t h e  no r m a l  bus i ne s s  a c t i v i t y  wa s  n o t  
i n t e r r up te d  f o r  mor e  t ha n  30  da ys  be f o r e  o r  a f t e r  t he  da t e  o f  
t r a n s f e r .  … 

 
Pu r s ua n t  t o  §  R6 - 3 - 1713( A) ( 2 ) ,  an  " o r ga n i z a t i on ,  t r a de  o r  bus i ne s s"  i s  

a c qu i r e d  i f  t he  f a c t o r s  o f  a n  e m p l oye r ' s  o r ga n iz a t i on ,  t r a de  o r  bus i ne s s  
s uc c e e ded  t o  a r e  s u f f i c i e n t  t o  c ons t i t u t e  a n  e n t i r e  e x i s t i ng  ope r a t i ng  bus i ne s s  
un i t .   Am ong  t he  f a c t o r s  t o  be  c ons i de r e d  a r e  t he  p l a c e  o f  bus i ne s s ,  t he  t r a de  
na m e ,  t he  s t a f f  o f  e m p l oye es ,  t he  goodwi l l ,  t h e  i nve n t o r y ,  t he  
a c c oun t s / r e c e i va b le / a c c oun t s  pa ya b l e ,  t he  t oo l s  a nd  f i x tu r e s ,  a nd  o t he r  a s se t s .   

 
I n  t h i s  c a s e ,  t he   En t i t i e s  d i d  no t  a c qu i r e  t he  p l ac e  o f  bus i ne s s ,  t r ade  

na m e ,  goodwi l l ,  a c c oun t s / r e c e i va b l e / a c c oun t s  pa ya b l e ,  t oo l s  and  f i x t u re s ,  o r  
o t he r  a s se t s  f r om  PHE.  Re g a r d i ng  t he  a c qu i s i t i on  o f  PHE’ s  s t a f f  o f  e m p l oye e s  o r  
c u s t ome rs ,  t he   En t i t i e s  we r e  on l y  r e qu i r e d  t o  u se  c om me rc i a l l y  r ea s ona b l e  
e f f o r t s  unde r  t he  t e rm s  o f  t he  P r e s co t t  ALF  OTA,  P r e s c o t t  SNF  OTA,  a nd  Sa n t a  
R i t a  SNF  OTA,  t o  h i r e  a t  l e a s t  85% o f  t he  pe r s onne l  t ha t  ha d  p r e v i ous ly  be e n  
l e a s e d  t o  t he   En t i t i e s  by  PH E.  Fu r t he r ,  t he re  i s  no  e v ide nc e  t ha t  PH E  
d i s c on t i nue d  i t s  ope r a t i ons  i n  l e a s i ng  pe r s onne l  t o  o t he r  c u s t om er s .    
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Cons e que n t l y ,  a n  a na l y s i s  o f  t he  f ac t o r s  t o  be  c ons ide r e d  unde r  §  R6 - 3 -
1713 ( A) (2 )  i nd i ca t e s  t ha t  an  e n t i r e  e x i s t i ng  ope r a t i ng  bus i ne s s  un i t  wa s  no t  s o l d  
t o  t he   En t i t i e s  o r  ac qu i r e d  by  the   En t i t i e s .  

 
Unde r  §  R6 - 3 - 1713 ( A) ( 3 ) ,  a  s uc c e s so r  t o  a l l  o r  pa r t  o f  a n  o rga n i z a t i on ,  

t r a de  o r  bus i ne s s  unde r  A .R .S .  §§  2 3 - 613 ( A) ( 3 )  a nd  23 - 733 ( A)  o r  ( B)  i s  de e m e d  
t he  s uc ce s s o r  em p l oye r  p r ov i ded  t he  o r ga n i za t ion ,  t r a de ,  o r  bus i ne s s  i s  
c on t i nue d .  He r e ,  a s  s t i pu l a t e d  by  t he  pa r t i e s ,  PHE i s  a  P r o f e s s i ona l  Empl oye e  
Or ga n i z a t i on  t ha t  i s  i n  t he  bus i ne s s  o f  “e m p l oyme n t  f o r  s k i l l e d  nu r s i ng  
f a c i l i t i e s . ”  The   En t i t i e s ,  on  t he  o t he r  ha nd ,  a r e  i n  t he  bus i ne s s  o f  own i ng  
a nd  ope ra t i ng  he a l t h  c a r e  f a c i l i t i e s .  Cons e que n t l y ,  PHE’ s  bus i ne s s  ge ne r a t i ng  
e n t e r p r i s e  wa s  no t  ope r a t i ng  a  nu r s i ng  f a c i l i t y  bu t  r a t he r  l ea s i ng  e mp l oye e s ,  
wh i c h  wa s  no t  c on t i nue d .   

 
I n  Con f e r e nc e  Res our c e  Spe c i a l i s t s  o f  Ar i z ona ,  I nc .  v .  De p ar t me n t  o f  

Ec onomi c  Se c ur i t y  Appe a l s  Boar d ,  199  Ar i z .  314 ,  317 -18 ,  18  P .3d  108 ,  111 - 12  
( App .  2001 )  ( Con f e r e nce  Re s our c e  Spe c i a l i s t s ) ,  t h e  Ar i z ona  Cour t  o f  Appe a l s  
de t e rm i ne d  t ha t  A .A .C .  R 6–3– 1713 ( A) ( 3 )  d id  no t  p rov i de  o r  i m p l y  tha t  a ny  
i de n t i f i a b l e  f r a c t i on  o r  c ompone n t  o f  a n  o r ga n i z a t i on ,  t r a de  o r  bus i ne s s  cou l d  be  
de e m e d  e qu i va l e n t  t o  t he  o r ga n i za t i on ,  t r a de  o r  bus i ne s s  i t s e l f ,  s t a t i ng  t ha t  
“ [ t ] he  i n t r oduc t o ry  c l a use  o f  t he  f i r s t  s e n t enc e  o f  R6–3–1713 ( A) ( 3 )  r e f e r s  t o  
bo t h  s ubs e c t i ons  ( A)  a nd  ( B)  o f  A .R .S .  s e c t i on  23–733 .  I n  t u r n ,  s e c t i on  23–
733 ( A)  c onc e r ns  suc c e s s i on  t o  o r  a cqu i s i t i on  o f  a n  e n t i r e  o r ga n i z a t i on ,  t r a de  o r  
bus i ne s s ,  o r  s ubs t a n t i a l l y  a l l  i t s  a s s e t s ,  whe r e a s  s e c t i on  23 –733 ( B)  c onc e r ns  
s uc c e s s i on  t o  o r  a c qu i s i t i on  o f  “ a  d i s t i nc t  a nd  s e ve r a b l e  po r t i on”  o f  a n  
o r ga n i za t i on ,  t r a de  o r  bus i ne s s  [ a nd  t ha t  r e f e r e nc e ]  t o  “ a  pa r t  o f ”  a n  
o r ga n i za t i on ,  t r a de  o r  bus i ne s s  s im p l y  a pp l i e s  t he  ge ne r a l  “ c on t i nua t i on”  
p r i nc i p l e s  o f  t ha t  p r ov i s i on  t o  t he  t r a n s f e r  o f  a n  a c c oun t  f o r  a  d i s t i nc t ,  s e ve r a b l e  
po r t i on  o f  a n  e m ploy i ng  un i t . ”   

 
I n  a ddr e s s i ng  t he  “ s t a f f  o f  e m p l oyees ”  f a c t o r  unde r  §  R6 - 3 - 1713 ( A) ( 2 ) ,  t he  

Cou r t  o f  Appe a l s  s t a t e d  t ha t  t h e  “e m p l oyees  c e r t a i n l y  we r e  d i s t i nc t  f r om  t he  
e m p l oy i ng  un i t  bu t  p l a i n ly  no t  “ se ve r a b l e ”  f r om  i t .  I nde e d ,  t he  s t a tu s  o f  a n  
e m p l oye r ' s  “ s t a f f  o f  e m p l oye e s ”  i s  on l y  one  o f  n i ne  d i s t i nc t  f a c t o r s  t o  be  
c ons i de red  i n  de t e r m i n i ng  whe t he r  an  “ o r ga n iz a t i on ,  t r a de  o r  bus i ne s s ”  ha s  be e n  
a c qu i r e d” .  

 
The  t e s t s  f o r  s uc ce s s o r  t r an s i t i on  a r e  s e t  f o r th  i n  A .R .S .  §  23 - 733 ( A)  a nd  §  

23 - 733 ( B)  a nd  a r e  s upp le m e n te d  by  i mp l e m e n t a t i on  f a c to r s  i n  Ar i z ona  
Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 - 1713  a nd  by  c a s e  l a w ,  i nc lud i ng  Con f e r e nce  
Re s our c e  Spe c i a l i s t s .   I n  t h i s  c a s e ,  t he   En t i t i e s  d i d  no t  a c qu i r e  a l l ,  o r  
s ubs t a n t i a l l y  a l l  o f  PHE’ s  a s s e t s  w i t h i n  t he  m e a n i ng  o f  A .R .S .  §  23 - 733 ( A) ,  no r  
d i d  i t  a cqu i r e  a  d i s t i nc t  a nd  s e ve r a b l e  po r t i on  o f  PHE’ s  bus i ne s s  w i th i n  t he  
m e a n i ng  o f  A .R .S .  §  23 - 733 ( B) .  The  h i r i ng  o f  a  pe r c e n ta ge  o f  f o rm er  PHE 
e m p l oyees  by  t he   En t i t i e s  i s  no t  a n  ac qu i s i t i on  su f f i c i e n t  t o  c ons t i t u t e  a n  
e n t i r e  e x i s t i ng  ope r a t i ng  bus i ne s s  un i t .  We  c onc l ude  t he  Pe t i t i one r  ha s  no t  
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i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

RI G H T O F APPEAL TO  TH E ARI ZO NA T AX CO U RT  
 

Th i s  de c i s i on  by  the  Appe a l s  Boa r d  i s  t he  f i na l  a dmi n i s t r a t i ve  de c i s i on  o f  
t he  De pa r t me n t  o f  Ec onom i c  Se c ur i t y .   Howe ve r ,  a ny  pa r ty  m a y  a ppe a l  t he  
de c i s i on  t o  t he  Ar i z ona  Tax  Cour t ,  wh i c h  i s  t he  Ta x  De pa r t men t  o f  t he  Supe r i o r  
Cou r t  i n  M a r i c opa  Coun t y .   Se e ,  Ar iz ona  Re v i s e d  S t a tu t e s ,  §§  12 - 901  t o  12 - 914 .   
I f  you  ha ve  que s t ions  a bou t  t he  p r oc e du r e s  f o r  f i l i ng  a n  a ppe a l ,  you  m us t  c on t a c t  
t he  Ar i z ona  Ta x  Cour t  a t  125  W .  Wa s h i ng t on  S t r e e t  i n  Phoe n i x ,  Ar i z ona  85003 -
2243 .   Te l e phone :  ( 602 )  506- 3442 .  

Fo r  you r  i n f o r m a t i on ,  we  s e t  f o r th  t he  p r ov i s i ons  o f  Ar i z ona  Re v i s e d  
S t a t u t e s ,  §  41 - 1993 ( C)  a nd  ( D) :  
 

C .  Any  pa r t y  a gg r i e ve d  by  a  de c i s i on  o f  t he  a ppe a l s  boa r d  
c onc e r n i ng  t a x  l i ab i l i t y ,  c o l l e c t i on  o r  e n f o r ce m e n t  ma y  
a ppe a l  t o  t he  t a x  c ou r t ,  a s  de f i ne d  i n  s e c t ion  12 - 161 ,  
w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  m a i l i ng  o r  e l ec t r on i c  
t r a n sm i s s i on  o f  t he  de c i s i on .   The  appe l l a n t  ne e d  no t  pa y  
a ny  o f  t he  t a x  pe na l t y  o r  i n t e r e s t  uphe l d  by  t he  a ppe a l s  
boa r d  i n  i t s  de c i s i on  be fo r e  i n i t i a t i ng ,  o r  i n  o r de r  t o  
m a i n t a i n  a n  a ppe a l  t o  t he  t a x  cou r t  pu r s ua n t  t o  t h i s  
s e c t i on .  

 
D .  Any  a ppe a l  t ha t  i s  t a ke n  t o  t a x  cou r t  pu r sua n t  t o  t h i s  

s e c t i on  i s  s ub j e c t  t o  t he  f o l l owi ng  p r ov i s i ons :  
 
1 .  No  i n j unc t i on ,  wr i t  o f  ma nda m us  o r  o t he r  l ega l  o r  

e qu i t a b l e  p r oc e s s  m a y  i s sue  i n  a n  a c t i on  in  a ny  
c ou r t  i n  t h i s  s t a t e  a ga i n s t  an  o f f i c e r  o f  t h i s  s t a t e  t o  
p r e ve n t  o r  e n j o i n  t he  c o l l e c t i on  o f  any  t a x ,  pe na l t y  
o r  i n t e r e s t .  
 

2 .  The  a c t ion  s ha l l  no t  be g i n  m ore  t ha n  t h i r t y  da ys  
a f t e r  t he  da t e  o f  m a i l i ng  o r  e l e c t r on i c  t r a n sm i s s i on  
o f  t he  a ppe a l s  boa r d ' s  de c i s i on .  Fa i lu r e  t o  b r ing  t he  
a c t i on  w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  ma i l i ng  o r  
e l e c t r on i c  t r a n sm i s s i on  o f  t he  a ppe a l s  boa r d ' s  
de c i s i on  c ons t i t u t e s  a  wa ive r  o f  t he  p r o t e s t  a nd  a  
wa i ve r  o f  a l l  c l a im s  a ga i ns t  t h i s  s t a t e  a r i s i ng  f r om 
o r  ba s e d  on  t he  i l l e ga l i t y  o f  t he  t ax ,  pe na l t i e s  a nd  
i n t e r e s t  a t  i s s ue .  
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By :   _LS______________________________ 
         Fo r  The  Appe a l s  Boa r d  
 




