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STATE O F  ARI ZO NA E  S  A  TAX U N I T  
C / O  J AS ON C OR LEY,  AS ST 
ATTO RN EY GE N ERAL  
2005  N  C ENTR AL AVE  M A I L  DROP 
1911  
PHOE NI X,  AZ   8 5004   

 
 Pe t i t i one r  De pa r t men t   

_____________________________________________________________________________________ 
 

I M PO RTANT - - -  TH I S  I S  TH E AP PEAL S B O ARD’ S  DECI SI O N 
The  De pa r tm e n t  o f  Ec onom i c  Se c ur i t y  p r ov i de s  l a ngua g e  a s s i s t a nc e  f r e e  o f  
c ha r ge .   Fo r  a s s i s t a nc e  i n  you r  p r e fe r r e d  l a ngua ge ,  p l e a s e  c a l l  ou r  Of f i c e  o f  
Appe a l s  (602 )  771 -9036 .  
 
I M PO RTANT E - - -  ESTA E S  LA D E CI SI Ó N DEL AP PEAL S B O ARD  
The  De pa r t me n t  o f  Ec onom ic  Se c u r i t y  s umi n i s t r a  a yuda  de  l o s  i d i oma s  g r a t i s .   
Pa r a  r e c ib i r  a yuda  e n  s u  i d i om a  p r e fe r i do ,  po r  f a vo r  com un i c a r s e  c on  l a  o f i c i na  
de  a pe l ac i one s  ( 602 )  771 - 9036 .  
 

 
RI G H T TO  APP EAL TO  TH E ARI ZO NA T AX CO U RT  

 
Unde r  Ar i z ona  Re v i s e d  S t a t u t e s ,  §  41 - 1993 ,  t he  l a s t  da t e  t o  f i l e  an  

App l i c a t i on  f o r  Appe a l  i s  ***  M ar c h  27 ,  2023  *** .  

DECI SI O N 
DI SM I SS ED  

 

THE PE TI TI O NER  h a s  a s ke d  t o  w i t hd r a w i t s  pe t i t i on  f o r  he a r i ng  unde r  
A .R .S .  §  23 - 674 ( A)  a nd  Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t i on  R6- 3 - 1502( A) .  

 
The  Appe a l s  Boa r d  ha s  j u r i sd i c t i on  i n  t h i s  ma t t e r  unde r  A .R .S .  §  23 - 724 .  
 
Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 -1502 ( A)  p r ov i de s  i n  pe r t i ne n t  

pa r t :  
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A .  The  Boa r d  o r  a  hea r i ng  o f f i c e r  i n  t he  De pa r tm e n t ' s  
Of f i c e  o f  Appe a l s  m a y  in f o r m a l l y  d i s pos e  o f  an  
a ppe a l  o r  pe t i t i on  w i t hou t  f u r t he r  appe l l a t e  r e v i e w  
on  t he  m er i t s :  

 
1 .  By  wi t hd r a wa l ,  i f  t h e  a ppe l l a n t  w i t hd r a ws  t he  

a ppe a l  i n  wr i t i ng  o r  on  t he  r e c o r d  a t  a ny  t ime  
be f o r e  t he  de c i s i on  i s  i s s ue d ;  . . .  ( e m pha s i s  
a dde d ) .  

 
W e  ha v e  c a r e f u l l y  r e v i e we d  t he  r ec o rd .  

 
THE AP PEALS B OAR D FI NDS t he r e  i s  no  r e a s on  t o  de ny  t he  r e ques t .   

Ac c o r d i ng l y ,  
 
THE AP P EALS B OAR D D I SM I SSES  t h e  pe t i t i on .   Any  s c he du l e d  he a r i ng  

i s  c a nc e l l e d .   Th i s  de c i s i on  doe s  no t  a f f e c t  any  a g r e em e n t  e n t e r e d  i n t o  be t we e n  
t he  Pe t i t i one r  a nd  t he  De pa r tm e n t ,  e i t he r  c onc u r r e n t ly  w i t h  t he  w i t hd r awa l  o r  
s ubs e quen t  t he r e t o .   
 

 
DATE D:  2 / 23 / 2023      
 

APPEA L S BOA R D 
     
NAN CY M I LLER,  Cha i r m an  
 
J ANET L .  FELTZ,  M e m be r  
 
W I LLI AM  G.  DA DE,  M e m be r    
 
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
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B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

RI G H T O F APPEAL TO  TH E ARI ZO NA T AX CO U RT  
 

Th i s  de c i s i on  by  the  Appe a l s  Bo a r d  i s  t he  f i na l  a dmi n i s t r a t i ve  de c i s i on  o f  
t he  De pa r t me n t  o f  Ec onom i c  Se c ur i t y .   Howe ve r ,  a ny  pa r ty  m a y  a ppe a l  t he  
de c i s i on  t o  t he  Ar i z ona  Tax  Cour t ,  wh i c h  i s  t he  Ta x  De pa r t men t  o f  t he  Supe r i o r  
Cou r t  i n  M a r i c opa  Coun t y .   Se e ,  Ar iz ona  Re v i s e d  S t a tu t e s ,  §§  12 - 901  t o  12 - 914 .   
I f  you  ha ve  que s t ions  a bou t  t he  p r oc e du r e s  f o r  f i l i ng  a n  a ppe a l ,  you  m us t  c on t a c t  
t he  Ar i z ona  Ta x  Cour t  a t  125  W .  Wa s h i ng t on  S t r e e t  i n  Phoe n i x ,  Ar i z ona  85003 -
2243 .   Te l e phone :  ( 602 )  506- 3442 .  

Fo r  you r  i n f o r m a t i on ,  we  s e t  f o r th  t he  p r ov i s i ons  o f  Ar i z ona  Re v i s e d  
S t a t u t e s ,  §  41 - 1993 ( C)  a nd  ( D) :  
 

C .  Any  pa r t y  a gg r i e ve d  by  a  de c i s i on  o f  t he  a ppe a l s  boa r d  
c onc e r n i ng  t a x  l i ab i l i t y ,  c o l l e c t i on  o r  e n f o r ce m e n t  ma y  
a ppe a l  t o  t he  t a x  c ou r t ,  a s  de f i ne d  i n  s e c t ion  12 - 161 ,  
w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  m a i l i ng  o r  e l ec t r on i c  
t r a n sm i s s i on  o f  t he  de c i s i on .   The  appe l l a n t  ne e d  no t  pa y  
a ny  o f  t he  t a x  pe na l t y  o r  i n t e r e s t  uphe l d  by  t he  a ppe a l s  
boa r d  i n  i t s  de c i s i on  be fo r e  i n i t i a t i ng ,  o r  i n  o r de r  t o  
m a i n t a i n  a n  a ppe a l  t o  t he  t a x  cou r t  pu r s ua n t  t o  t h i s  
s e c t i on .  

 
D .  Any  a ppe a l  t ha t  i s  t a ke n  t o  t a x  cou r t  pu r sua n t  t o  t h i s  

s e c t i on  i s  s ub j e c t  t o  t he  f o l l owi ng  p r ov i s i ons :  
 
1 .  No  i n j unc t i on ,  wr i t  o f  ma nda m us  o r  o t he r  l ega l  o r  

e qu i t a b l e  p r oc e s s  m a y  i s sue  i n  a n  a c t i on  in  a ny  
c ou r t  i n  t h i s  s t a t e  a ga i n s t  an  o f f i c e r  o f  t h i s  s t a t e  t o  
p r e ve n t  o r  e n j o i n  t he  c o l l e c t i on  o f  any  t a x ,  pe na l t y  
o r  i n t e r e s t .  
 

2 .  The  a c t ion  s ha l l  no t  be g i n  m ore  t ha n  t h i r t y  da ys  
a f t e r  t he  da t e  o f  m a i l i ng  o r  e l e c t r on i c  t r a n sm i s s i on  
o f  t he  a ppe a l s  boa r d ' s  de c i s i on .  Fa i lu r e  t o  b r ing  t he  
a c t i on  w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  ma i l i ng  o r  
e l e c t r on i c  t r a n sm i s s i on  o f  t he  a ppe a l s  boa r d ' s  
de c i s i on  c ons t i t u t e s  a  wa ive r  o f  t he  p r o t e s t  a nd  a  
wa i ve r  o f  a l l  c l a im s  a ga i ns t  t h i s  s t a t e  a r i s i ng  f r om 
o r  ba s e d  on  t he  i l l e ga l i t y  o f  t he  t ax ,  pe na l t i e s  a nd  
i n t e r e s t  a t  i s s ue .  
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3 .  The  s c ope  o f  r e v i e w  o f  an  a ppe a l  t o  t a x  c ou r t  
pu r s ua n t  t o  t h i s  s ec t i on  s ha l l  be  gove r ne d  by  s e c t i on  
12 - 910 ,  app l y i ng  se c t i on  23 - 613 .01  a s  t ha t  s ec t i on  
r e a ds  on  t he  da t e  t he  a ppe a l  i s  f i l e d  t o  t he  t a x  c ou r t  
o r  a s  t he re a f t e r  a me nde d .   E i t he r  pa r ty  t o  t he  ac t i on  
m a y  a ppea l  t o  t he  c ou r t  o f  a ppe a l s  o r  s up r eme  c ou r t  
a s  p r ov i de d  by  l a w.  
 

Cal l  the  Appea ls  Board  a t  (602)  771-9036  wi th  any  quest ions  
__________________________________________________________________________________ 
 
A  c opy  o f  t he  f o r ego i ng  wa s  m a i l e d  on  2 / 22 / 2023  
t o :  
 E r :    Ac c t .  No :   

      
   

 
( x )        

     
  

      
    

  
( x )  J ASON C ORLE Y  

ASSI STA NT ATT ORNE Y GENE RA L 
2005  N  C ENTR AL AVE  
M AI L  DR OP 1911  
PHOE NI X,  AZ   8 5004  

 
( x )  M ARI A VAN RA A LTE,  CHI EF  OF  T AX  

EM PLOY M ENT A DM I NI STRATI ON  
P  O  BO X  6028  
PHOE NI X,  AZ   8 5005 - 6028  

 
 
 
By :   __LS_____________________________ 
         Fo r  The  Appe a l s  Boa r d  
 
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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DON ALD  J .  BAI ER,  ASSI S TANT 
ATTO RN EY GE N ERAL  
2005  NO RTH C E NTRA L AVEN UE  
M AI L  DR OP 1911  
PHOE NI X,  AZ   8 5004    

 
 Pe t i t i one r  De pa r t men t   

_____________________________________________________________________________________ 
 

I M PO RTANT - - -  TH I S  I S  TH E AP PEAL S B O ARD’ S  DECI SI O N 
The  De pa r tm e n t  o f  Ec onom i c  Se c ur i t y  p r ov i de s  l a ngua g e  a s s i s t a nc e  f r e e  o f  
c ha r ge .   Fo r  a s s i s t a nc e  i n  you r  p r e fe r r e d  l a ngua ge ,  p l e a s e  c a l l  ou r  Of f i c e  o f  
Appe a l s  (602 )  771 -9036 .  
 
I M PO RTANT E - - -  ESTA E S  LA D E CI SI Ó N DEL AP PEAL S B O ARD  
The  De pa r t me n t  o f  Ec onom ic  Se c u r i t y  s umi n i s t r a  a yuda  de  l o s  i d i oma s  g r a t i s .   
Pa r a  r e c ib i r  a yuda  e n  s u  i d i om a  p r e fe r i do ,  po r  f a vo r  com un i c a r s e  c on  l a  o f i c i na  
de  a pe l ac i one s  ( 602 )  771 - 9036 .  
 

 
RI G H T TO  APP EAL TO  TH E ARI ZO NA T AX CO U RT  

 
Unde r  Ar i z ona  Re v i s e d  S t a t u t e s ,  §  41 - 1993 ,  t he  l a s t  da t e  t o  f i l e  an  

App l i c a t i on  f o r  Appe a l  i s  ***  Apr i l  24 ,  2023  *** .  

DECI SI O N 
DI SM I SS ED D UE TO  FAI L URE TO  APPE AR  

 
The  Pe t i t i one r  f i l e d  a  r e que s t  fo r  r e v i ew  a nd  r e de t e r mina t i on  on  

Se p t e m ber  30 ,  2022 ,  f r om  a  De t e r mina t i on  o f  Une m pl oym e n t  I ns u r a nc e  Ta x  Ra t e  
f o r  Ca l e nda r  Ye a r s  2021  a nd  2022  i s s ue d  by  t he  De pa r tm e n t  on  J une  6 ,  2022 .  
The  De pa r tm e n t  i s s ue d  a  r e de t e rm i na t i on  de c i s i on  on  Nove m be r  17 ,  2022 ,  
ho l d i ng  tha t  t he  De pa r t men t ’ s  De t e r m i na t i on  o f  Unem pl oymen t  I n s u r anc e  Ta x  
Ra t e  f o r  Ca l e nda r  Ye a r s  2021  a nd  2022  wa s  f i na l  on  t he  g r ounds  t ha t  t he  
Pe t i t i one r ’ s  r e ques t  f o r  r ev i e w  a nd  r e de t e rm i na t i on  ha d  been  f i l e d  l a t e .  The  



Appe a l s  Boa r d  No .  T - 1888569 - 001 - B  -  Pa ge  2  

Pe t i t i one r  f i l e d  a  r e que s t  fo r  a  he a r i ng  w i t h  t he  Appea l s  Boa r d  on  Novem be r  30 ,  
2022 .  
 

The  pe t i t i on  f o r  he a r i ng  hav i ng  be en  t i m e l y  f i l e d ,  t he  Appe a l s  Boa r d  ha s  
j u r i s d i c t i on  i n  t h i s  m a t t e r  pu r s ua n t  t o  A .R .S .  §  23 - 724 (B) .  
 

THE APP EALS B O ARD s c h e du l e d  a  t e l e phone  he a r i ng  f o r  M ar ch  22 ,  2023 ,  
a t  9 : 00  a .m .  M oun ta i n  S t a nda r d  T i m e ,  be f o r e  Appe a l s  Boa r d  Adm i n i s t r a t i ve  La w  
J udge  Robe r t  I r a n i .    
 

The  Pe t i t i one r  d i d  no t  a ppe a r  a t  t he  s c he du l ed  Boa r d  he a r i ng ,  no r  d i d  t he  
Pe t i t i one r  p re s e n t  a  wr i t t en  s t a t e men t  pu r s uan t  t o  Ar i z ona  Adm i n i s t r a t i ve  Code ,  
Se c t i on  R6- 3 - 1502 ( K) ,  a s  a  l e t t e r  i n  l i e u  o f  a ppe a r a nc e .  Couns e l  a nd  a  w i t ne s s  
f o r  t he  De pa r tm e n t  a ppe a r ed .  As  a  r e s u l t  o f  t he  Pe t i t i one r  no t  a ppe a r i ng  a t  t he  
s c he du l ed  Boa r d  he a r i ng ,  a  de f a u l t  wa s  e n t e r ed  on  t he  r e c o r d .  

 
Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 - 1502 ( A) ,  p r ov i de s  i n  pa r t  a s  

f o l l ows :  
 

A .  The  Boa r d  o r  a  hea r i ng  o f f i c e r  i n  t he  De pa r tm e n t ' s  
Of f i c e  o f  Appe a l s  m a y  in f o r m a l l y  d i s pos e  o f  an  
a ppe a l  o r  pe t i t i on  w i t hou t  f u r t he r  appe l l a t e  r e v i e w  
on  t he  m er i t s :  

 
*           *           *  

 
4 .  By  de f a u l t ,  i f  t he  a ppe l l a n t  f a i l s  t o  a ppe a r  o r  

wa i ve s  a ppe a r a nce  a t  t he  s c he du le d  he a r ing .   
[ Em pha s i s  a dde d ] .  

 
 THE A PP EALS BO ARD FI N DS no  r e a s on  t o  i s s ue  a  dec i s i on  on  t he  m e r i t s  
o f  t he  Pe t i t i one r ' s  pe t i t i on  f o r  he a r i ng .   The  Pe t i t i one r  d i d  no t  a ppe a r  a t  t he  
s c he du l ed  Boa r d  he a r i ng  and  no  e v i de nc e  wa s  p r e s e n te d  t o  s uppo r t  r e ve r s i ng  o r  
m od i f y i ng  t he  De pa r t men t ’ s  de c i s i on  i s s ue d  on  Nove m be r  17 ,  2022 .   
Ac c o r d i ng l y ,  
 

THE A P PEALS B OAR D D I SM I SSES  t h e  pe t i t i on .  The  De t e rm i na t i on  o f  
Une m pl oym e n t  Ta x  Ra t e  f o r  Ca l enda r  Ye a r  2021  a nd  t h e  De t e r mi na t i on  o f  
Une m pl oym e n t  Tax  Ra t e  f o r  Ca l e nda r  Ye a r  2022  i s s ue d  on  J une  6 ,  2022 ,  r e m a i ns  
i n  f u l l  f o r c e  a nd  e f f e c t .  
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Th i s  de c i s i on  doe s  no t  a f f ec t  a ny  s e t t l e m e n t  a g r e em e n t  t ha t  may  ha ve  be e n  
e n t e r e d  in t o  be t wee n  t he  Pe t i t i one r  and  t he  Depa r tm e n t .  
 

 
DATE D:        3 / 23 /2023       
 

APPEA L S BOA R D 
       
 
 
NAN CY M I LLER,  Cha i r m an    
 
 No  S i gna t u r e  ,  Boa r d  M em be r  
 
 
J ANET L .  FELTZ,  M e m be r  
 
W I LLI AM  G.  DA DE,  M e m be r  
       
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
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H O W TO REQ UE ST REO PENI NG  O F TH E H EARI N G  
 
A .  W i t h i n  30  c a l e nda r  da ys  a f t e r  t h i s  dec i s i on  i s  m a i l e d  t o  you ,  you  m a y  f i l e  a  

wr i t t e n  r e que s t  t o  r e ope n  the  he a r i ng .   W e  c ons i de r  t he  r e que s t  t o  r e ope n  
f i l e d :  
1 .  On t he  da t e  o f  i t s  pos t ma rk ,  i f  m a i l e d  t h r ough  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS) .  
•  I f  t he r e  i s  no  pos tm a r k ,  t he  pos t a ge  m e t e r -m ar k  on  

t he  e nve lope  i n  wh i c h  i t  i s  r e c e i ve d .  
•  I f  no t  pos t m ar ke d  o r  pos t a ge  m e t e r -m a r ke d  o r  i f  t he  

m a r k  i s  no t  r e a dab l e ,  on  the  da t e  e n t e r e d  on  t he  
doc um e n t  a s  t he  da t e  o f  c omp l e t i on .  

2 .  On t he  da t e  i t  i s  r ec e i ve d  by  t he  De pa r t me n t ,  i f  no t  s e n t  by  USPS .  
You  m a y  s e nd  a  r e que s t  t o  r e ope n  the  he a r i ng  t o  t he  Appe a l s  Boa r d ,  1990  
W .  Ca m e l ba c k  Roa d ,  Su i t e  200 ,  Ph oe n i x ,  AZ ,  85015 ,  o r  t o  a ny  pub l i c  
a s s i s t a nce  o f f i ce  i n  Ar i z ona .   You  m a y  a l s o  f i l e  a  wr i t t e n  r e que s t  t o  r e open  
t he  he a r ing  i n  pe r s on  a t  t he  a bove  l oc a t i ons .  

B .  You  m a y  r e p r e se n t  you r s e l f  o r  ha ve  s om e one  r e p r e se n t  you .   I f  you  pa y  
you r  r e p re s e n t a t i ve ,  t ha t  pe r s on  e i t he r  m us t  be  a  l i c e nse d  Ar i z ona  a t t o r ne y  
o r  m us t  be  s upe rv i s e d  by  one .   Re p r e s e n t a t i ve s  a r e  no t  p r ov i de d  by  t he  
De pa r t men t .  

C .  Your  r e que s t  t o  r e ope n  t he  he a r i ng  m us t  be  i n  wr i t i ng ,  m us t  be  s i gne d  by  
you  o r  by  you r  r e p r e s e n ta t i ve ,  a nd  mus t  be  f i l e d  on  t i me .   On l y  i f  a  r e ques t  
t o  r e ope n  t he  hea r i ng  i s  g r a n t e d  upon  a  f i nd i ng  t ha t  you  ha ve  e s t a b l i she d  
good  c a us e  f o r  you r  nona ppe a r a nce ,  w i l l  a  new he a r i ng  be  s c he du l e d  on  the  
m e r i t s  o f  t he  o r i g i na l  r e que s t  f o r  he a r ing .    

D .  I f  you  nee d  m or e  t i m e  i n  o rde r  t o  f i l e  a  r e ques t  t o  r e ope n  t he  hea r i ng ,  you  
m us t  a pp l y  t o  t he  Appe a l s  Boa r d  be f o r e  t he  a ppe a l  de a d l i ne .   You  m us t  
s how good  c a us e  fo r  you r  r e que s t e d  e x t e ns i on  o f  t im e .   No  e x t ens i on  pa s t  
t he  s t a t u t o r y  de ad l i ne  da t e  w i l l  ex i s t ,  un l e s s  t he  Appe a l s  Boa r d  g r a n t s  
pe r mi s s i on .  
 

Cal l  the  Appea ls  Board  a t  (602)  771-9036  wi th  any  quest ions  
 

___________________________________________________________________________________ 
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A  c opy  o f  t he  f o r ego i ng  wa s  m a i l e d  on  3 / 23 / 2023  
t o :  
 
( x )     E r :     

   
    

    
     

    

Ac c t .  No :   

 
 ( x )  DON ALD  J .  BAI ER,  ASSI S TANT A TTOR NE Y GEN E RAL  

2005  NO RTH C E NTRA L AVEN UE  
M AI L  DR OP 1911  
PHOE NI X,  AZ   8 5004  
 

( x )  M ARI A VAN RA A LTE,  CHI EF  OF  T AX  
EM PLOY M ENT A DM I NI STRATI ON  
P  O  BO X  6028  
PHOE NI X,  AZ   8 5005 - 6028  

 
 
By :   ____________RM___________________ 
         Fo r  The  Appe a l s  Boa r d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 

To  r e ques t  a ny  o f  t he s e  doc um e n t s  i n  a n  a l t e rna t i ve  f o r m a t ,  c on t a c t  t he  Appe a l s  
Boa r d  a t  ( 602 )  771- 9019 .  

UNEMPLOYMENT INSURANCE  
TAX PROGRAM 
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Economic Security 
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STATE O F  ARI ZO NA E  S  A  TAX U N I T  
C / O  DO N ALD B AI ER,  ASS T 
ATTO RN EY GE N ERAL  
2005  N  C ENTR AL AVE,  M A I L  DROP 
1911  
PHOE NI X,  AZ   8 5004   

 
 Pe t i t i one r  De pa r t men t   

_____________________________________________________________________________________ 
 

I M PO RTANT - - -  TH I S  I S  TH E AP PEAL S B O ARD’ S  DECI SI O N 
The  De pa r tm e n t  o f  Ec onom i c  Se c ur i t y  p r ov i de s  l a ngua g e  a s s i s t a nc e  f r e e  o f  
c ha r ge .   Fo r  a s s i s t a nc e  i n  you r  p r e fe r r e d  l a ngua ge ,  p l e a s e  c a l l  ou r  Of f i c e  o f  
Appe a l s  (602 )  771 -9036 .  
 
I M PO RTANT E - - -  ESTA E S  LA D E CI SI Ó N DEL AP PEAL S B O ARD  
The  De pa r t me n t  o f  Ec onom ic  Se c u r i t y  s umi n i s t r a  a yuda  de  l o s  i d i oma s  g r a t i s .   
Pa r a  r e c ib i r  a yuda  e n  s u  i d i om a  p r e fe r i do ,  po r  f a vo r  com un i c a r s e  c on  l a  o f i c i na  
de  a pe l ac i one s  ( 602 )  771 - 9036 .  
 

 
RI G H T TO  REQ UEST R EO PENI NG  

 
Unde r  Ar i z ona  Rev i s e d  S t a t u t e s ,  §  41 - 1993 ,  t he  l a s t  da t e  t o  f i l e  a  r e ques t  

t o  r e ope n  t he  he a r ing  i s  ***  O c t obe r  12 ,  2023  *** .  

DECI SI O N 
DI SM I SS ED D UE TO  FAI L URE TO  APPE AR  

 

The  Pe t i t i one r  f i l ed  a  r e que s t  f o r  r e a s s e s sme n t  on  June  3 ,  2021  f r om a  
De t e r mi na t i on  o f  L i a b i l i t y  f o r  Em ploym e n t  o r  W a ge s  i s s ue d  by  t he  De pa r tm e n t  
on  M a y  7 ,  2021 .  The  De pa r t men t  i s s ued  a  r e c ons i de r e d  de t e rm ina t i on  on  
De c e m be r  1 ,  2022  wh i c h  a f f i r me d  t he  M a y  7 ,  2021  de t e rm i na t i on .  The  Pe t i t i one r  
f i l e d  a  pe t i t i on  f o r  a  he a r i ng  w i t h  t he  Appe a l s  Boa r d  on  De c e m ber  31 ,  2022 .  
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The  pe t i t i on  f o r  he a r i ng  hav i ng  be en  t i m e l y  f i l e d ,  t he  Appe a l s  Boa r d  ha s  
j u r i s d i c t i on  i n  t h i s  m a t t e r  pu r s ua n t  t o  A .R .S .  §  23 - 724 (B) .  
 

THE APP EALS B O ARD s c h e du l e d  a  t e l e phone  he a r i ng  f o r  Ap r i l  17 ,  2023 ,  
a t  9 : 00  a .m .  M oun ta i n  S t a nda r d  T i m e ,  be f o r e  Appe a l s  Boa r d  Adm i n i s t r a t i ve  La w  
J udge  E l i z a be t h  Bea t t y .    
 

The  Pe t i t i one r  d i d  no t  a ppe a r  a t  t he  s c he du l ed  Boa r d  he a r i ng ,  no r  d i d  t he  
Pe t i t i one r  p re s e n t  a  wr i t t en  s t a t e men t  pu r s uan t  t o  Ar i z ona  Adm i n i s t r a t i ve  Code ,  
Se c t i on  R6- 3 - 1502 ( K) ,  a s  a  l e t t e r  i n  l i e u  o f  a ppe a r a nc e .  Couns e l  a nd  w i t ne s s e s  
f o r  t he  De pa r tm e n t  a ppe a r ed .  As  a  r e s u l t  o f  t he  Pe t i t i one r  no t  a ppe a r i ng  a t  t he  
s c he du l ed  Boa r d  he a r i ng ,  a  de f a u l t  wa s  e n t e r ed  on  t he  r e c o r d .  

 
Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 - 1502 ( A) ,  p r ov i de s  i n  pa r t  a s  

f o l l ows :  
 

A .  The  Boa r d  o r  a  hea r i ng  o f f i c e r  i n  t he  De pa r tm e n t ' s  
Of f i c e  o f  Appe a l s  m a y  in f o r m a l l y  d i s pos e  o f  an  
a ppe a l  o r  pe t i t i on  w i t hou t  f u r t he r  appe l l a t e  r e v i e w  
on  t he  m er i t s :  

 
*           *           *  

 
4 .  By  de f a u l t ,  i f  t he  a ppe l l a n t  f a i l s  t o  a ppe a r  o r  

wa i ve s  a ppe a r a nce  a t  t he  s c he du le d  he a r ing .   
[ Em pha s i s  a dde d ] .  

 
 THE A PP EALS BO ARD FI N DS no  r e a s on  t o  i s s ue  a  dec i s i on  on  t he  m e r i t s  
o f  t he  Pe t i t i one r ' s  pe t i t i on  f o r  he a r i ng .   The  Pe t i t i one r  d i d  no t  a ppe a r  a t  t he  
s c he du l ed  Boa r d  he a r i ng  and  no  e v i de nc e  wa s  p r e s e n te d  t o  s uppo r t  r e ve r s i ng  o r  
m od i f y i ng  t he  De pa r tm e n t ’ s  de c i s i on  i s s ue d  on  De c e m ber  1 ,  2022 .   Ac c o r d ing l y ,  
 

THE A P PEALS B OAR D D I SM I SSES  t h e  pe t i t i on .  The  De t e rm i na t i on  o f  
L i a b i l i t y  f o r  Em ploym e n t  o r  W a ge s  i s s ue d  on  M a y  7 ,  2021  r e m a i ns  i n  f u l l  f o r ce  
a nd  e f f e c t .  

 
Th i s  de c i s i on  doe s  no t  a f f ec t  a ny  s e t t l e m e n t  a g r e em e n t  t ha t  may  ha ve  be e n  

e n t e r e d  in t o  be t wee n  t he  Pe t i t i one r  and  t he  Depa r tm e n t .  
 
DATE D:        9 / 12 /2023       
 

ELI ZA B ETH  BE ATT Y  
Adm i n i s t r a t i ve  Law J udge  

                                                                Fo r  The  Appe a l s  Boa r d  
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E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

H O W TO REQ UE ST REO PENI NG  O F TH E H EARI N G  
 
A .  W i t h i n  30  c a l e nda r  da ys  a f t e r  t h i s  dec i s i on  i s  m a i l e d  t o  you ,  you  m a y  f i l e  a  

wr i t t e n  r e que s t  t o  r e ope n  the  he a r i ng .   W e  c ons i de r  t he  r e que s t  t o  r e ope n  
f i l e d :  
1 .  On t he  da t e  o f  i t s  pos t ma rk ,  i f  m a i l e d  t h r ough  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS) .  
•  I f  t he r e  i s  no  pos tm a r k ,  t he  pos t a ge  m e t e r -m ar k  on  

t he  e nve lope  i n  wh i c h  i t  i s  r e c e i ve d .  
•  I f  no t  pos t m ar ke d  o r  pos t a ge  m e t e r -m a r ke d  o r  i f  t he  

m a r k  i s  no t  r e a dab l e ,  on  the  da t e  e n t e r e d  on  t he  
doc um e n t  a s  t he  da t e  o f  c omp l e t i on .  

2 .  On t he  da t e  i t  i s  r ec e i ve d  by  t he  De pa r t me n t ,  i f  no t  s e n t  by  USPS .  
You  m a y  s e nd  a  r e que s t  t o  r e ope n  the  he a r i ng  t o  t he  Appe a l s  Boa r d ,  1990  
W .  Ca m e l ba c k  Roa d ,  Su i t e  200 ,  Ph oe n i x ,  AZ ,  85015 ,  o r  t o  a ny  pub l i c  
a s s i s t a nce  o f f i ce  i n  Ar i z ona .   You  m a y  a l s o  f i l e  a  wr i t t e n  r e que s t  t o  r e open  
t he  he a r ing  i n  pe r s on  a t  t he  a bove  l oc a t i ons .  

B .  You  m a y  r e p r e se n t  you r s e l f  o r  ha ve  s om e one  r e p r e se n t  you .   I f  you  pa y  
you r  r e p re s e n t a t i ve ,  t ha t  pe r s on  e i t he r  m us t  be  a  l i c e nse d  Ar i z ona  a t t o r ne y  
o r  m us t  be  s upe rv i s e d  by  one .   Re p r e s e n t a t i ve s  a r e  no t  p r ov i de d  by  t he  
De pa r t men t .  

C .  Your  r e que s t  t o  r e ope n  t he  he a r i ng  m us t  be  i n  wr i t i ng ,  m us t  be  s i gne d  by  
you  o r  by  you r  r e p r e s e n ta t i ve ,  a nd  mus t  be  f i l e d  on  t i me .   On l y  i f  a  r e ques t  
t o  r e ope n  t he  hea r i ng  i s  g r a n t e d  upon  a  f i nd i ng  t ha t  you  ha ve  e s t a b l i she d  
good  c a us e  f o r  you r  nona ppe a r a nce ,  w i l l  a  new he a r i ng  be  s c he du l e d  on  the  
m e r i t s  o f  t he  o r i g i na l  r e que s t  f o r  he a r ing .    



Appe a l s  Boa r d  No .  T - 1892088 - 001 - B  -  Pa ge  4  

D .  I f  you  nee d  m or e  t i m e  i n  o rde r  t o  f i l e  a  r e ques t  t o  r e ope n  t he  hea r i ng ,  you  
m us t  a pp l y  t o  t he  Appe a l s  Boa r d  be f o r e  t he  a ppe a l  de a d l i ne .   You  m us t  
s how good  c a us e  fo r  you r  r e que s t e d  e x t e ns i on  o f  t im e .   No  e x t ens i on  pa s t  
t he  s t a t u t o r y  de ad l i ne  da t e  w i l l  ex i s t ,  un l e s s  t he  Appe a l s  Boa r d  g r a n t s  
pe r mi s s i on .  
 

Cal l  the  Appea ls  Board  a t  (602)  771-9036  wi th  any  quest ions  
 

___________________________________________________________________________________ 
 
A  c opy  o f  t he  f o r ego i ng  wa s  m a i l e d  on  9 / 12 / 2023  
t o :  
 E r :      

 
 
( x )        

   

Ac c t .  No :   

      
   

 
( x )  DON ALD  BAI ER  
 ASST A T TORN EY  GENE R AL  
 2005  N  C ENTR AL AVE   
 M AI L  DR OP 1911  
 PHOE NI X,  AZ   8 5004  
 
( x )  M ARI A VAN RA A LTE,  CHI EF  OF  T AX  

EM PLOY M ENT A DM I NI STRATI ON  
P  O  BO X  6028  
PHOE NI X,  AZ   8 5005 - 6028  

 
 
 
By :   ________RM_______________________ 
         Fo r  The  Appe a l s  Boa r d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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STATE O F  ARI ZO NA ES A TAX U NI T  
C / O  J AS ON C OR LEY,  AS ST 
ATTO RN EY GE N ERAL  
2005  N  C ENTR AL AVE    M AI L  DRO P 
1911  
PHOE NI X,  AZ   8 5004   

 
 Pe t i t i one r  De pa r t men t   

_____________________________________________________________________________________ 
 

I M PO RTANT - - -  TH I S  I S  TH E AP PEAL S B O ARD’ S  DECI SI O N 
The  De pa r tm e n t  o f  Ec onom i c  Se c ur i t y  p r ov i de s  l a ngua g e  a s s i s t a nc e  f r e e  o f  
c ha r ge .   Fo r  a s s i s t a nc e  i n  you r  p r e fe r r e d  l a ngua ge ,  p l e a s e  c a l l  ou r  Of f i c e  o f  
Appe a l s  (602 )  771 -9036 .  
 
I M PO RTANT E - - -  ESTA E S  LA D E CI SI Ó N DEL AP PEAL S B O ARD  
The  De pa r t me n t  o f  Ec onom ic  Se c u r i t y  s umi n i s t r a  a yuda  de  l o s  i d i oma s  g r a t i s .   
Pa r a  r e c ib i r  a yuda  e n  s u  i d i om a  p r e fe r i do ,  po r  f a vo r  com un i c a r s e  c on  l a  o f i c i na  
de  a pe l ac i one s  ( 602 )  771 - 9036 .  
 

 
RI G H T TO  APP EAL TO  TH E ARI ZO NA T AX CO U RT  

 
Unde r  Ar i z ona  Re v i s e d  S t a t u t e s ,  §  41 - 1993 ,  t he  l a s t  da t e  t o  f i l e  an  

App l i c a t i on  f o r  Appe a l  i s  ***Ju l y  10 ,  2023*** .  

DECI SI O N 
DI SM I SS ED  

 

THE PE TI TI O NER  h a s  a s ke d  t o  w i t hd r a w i t s  pe t i t i on  f o r  he a r i ng  unde r  
A .R .S .  §  23 - 674 ( A)  a nd  Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t i on  R6- 3 - 1502( A) .  

 
The  Appe a l s  Boa r d  ha s  j u r i sd i c t i on  i n  t h i s  ma t t e r  unde r  A .R .S .  §  23 - 724 .  
 
Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 -1502 ( A)  p r ov i de s  i n  pe r t i ne n t  

pa r t :  
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A .  The  Boa r d  o r  a  hea r i ng  o f f i c e r  i n  t he  De pa r tm e n t ' s  
Of f i c e  o f  Appe a l s  m a y  in f o r m a l l y  d i s pos e  o f  an  
a ppe a l  o r  pe t i t i on  w i t hou t  f u r t he r  appe l l a t e  r e v i e w  
on  t he  m er i t s :  

 
1 .  By  wi t hd r a wa l ,  i f  t h e  a ppe l l a n t  w i t hd r a ws  t he  

a ppe a l  i n  wr i t i ng  o r  on  t he  r e c o r d  a t  a ny  t ime  
be f o r e  t he  de c i s i on  i s  i s s ue d ;  . . .  ( e m pha s i s  
a dde d ) .  

 
W e  ha v e  c a r e f u l l y  r e v i e we d  t he  r ec o rd .  

 
THE AP PEALS B OAR D FI NDS t he r e  i s  no  r e a s on  t o  de ny  t he  r e ques t .   

Ac c o r d i ng l y ,  
 
THE AP P EALS B OAR D D I SM I SSES  t h e  pe t i t i on .   Any  s c he du l e d  he a r i ng  

i s  c a nc e l l e d .   Th i s  de c i s i on  doe s  no t  a f f e c t  any  a g r e em e n t  e n t e r e d  i n t o  be t we e n  
t he  Pe t i t i one r  a nd  t he  De pa r tm e n t ,  e i t he r  c onc u r r e n t ly  w i t h  t he  w i t hd r awa l  o r  
s ubs e quen t  t he r e t o .   
 

 
DATE D:        6 / 8 / 2023      
 

El i z abe th  Be a t t y  
Adm i n i s t r a t i ve  Law J udge  

                                                                Fo r  The  Appe a l s  Boa r d  
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
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RI G H T O F APPEAL TO  TH E ARI ZO NA T AX CO U RT  
 

Th i s  de c i s i on  by  the  Appe a l s  Boa r d  i s  t he  f i na l  a dmi n i s t r a t i ve  de c i s i on  o f  
t he  De pa r t me n t  o f  Ec onom i c  Se c ur i t y .   Howe ve r ,  a ny  pa r ty  m a y  a ppe a l  t he  
de c i s i on  t o  t he  Ar i z ona  Tax  Cour t ,  wh i c h  i s  t he  Ta x  De pa r t men t  o f  t he  Supe r i o r  
Cou r t  i n  M a r i c opa  Coun t y .   Se e ,  Ar iz ona  Re v i s e d  S t a tu t e s ,  §§  12 - 901  t o  12 - 914 .   
I f  you  ha ve  que s t ions  a bou t  t he  p r oc e du r e s  f o r  f i l i ng  a n  a ppe a l ,  you  m us t  c on t a c t  
t he  Ar i z ona  Ta x  Cour t  a t  125  W .  Wa s h i ng t on  S t r e e t  i n  Phoe n i x ,  Ar i z ona  85003 -
2243 .   Te l e phone :  ( 602 )  506- 3442 .  

Fo r  you r  i n f o r m a t i on ,  we  s e t  f o r th  t he  p r ov i s i ons  o f  Ar i z ona  Re v i s e d  
S t a t u t e s ,  §  41 - 1993 ( C)  a nd  ( D) :  
 

C .  Any  pa r t y  a gg r i e ve d  by  a  de c i s i on  o f  t he  a ppe a l s  boa r d  
c onc e r n i ng  t a x  l i ab i l i t y ,  c o l l e c t i on  o r  e n f o r ce m e n t  ma y  
a ppe a l  t o  t he  t a x  c ou r t ,  a s  de f i ne d  i n  s e c t ion  12 - 161 ,  
w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  m a i l i ng  o r  e l ec t r on i c  
t r a n sm i s s i on  o f  t he  de c i s i on .   The  appe l l a n t  ne e d  no t  pa y  
a ny  o f  t he  t a x  pe na l t y  o r  i n t e r e s t  uphe l d  by  t he  a ppe a l s  
boa r d  i n  i t s  de c i s i on  be fo r e  i n i t i a t i ng ,  o r  i n  o r de r  t o  
m a i n t a i n  a n  a ppe a l  t o  t he  t a x  cou r t  pu r s ua n t  t o  t h i s  
s e c t i on .  

 
D .  Any  a ppe a l  t ha t  i s  t a ke n  t o  t a x  cou r t  pu r sua n t  t o  t h i s  

s e c t i on  i s  s ub j e c t  t o  t he  f o l l owi ng  p r ov i s i ons :  
 
1 .  No  i n j unc t i on ,  wr i t  o f  ma nda m us  o r  o t he r  l ega l  o r  

e qu i t a b l e  p r oc e s s  m a y  i s sue  i n  a n  a c t i on  in  a ny  
c ou r t  i n  t h i s  s t a t e  a ga i n s t  an  o f f i c e r  o f  t h i s  s t a t e  t o  
p r e ve n t  o r  e n j o i n  t he  c o l l e c t i on  o f  any  t a x ,  pe na l t y  
o r  i n t e r e s t .  
 

2 .  The  a c t ion  s ha l l  no t  be g i n  m ore  t ha n  t h i r t y  da ys  
a f t e r  t he  da t e  o f  m a i l i ng  o r  e l e c t r on i c  t r a n sm i s s i on  
o f  t he  a ppe a l s  boa r d ' s  de c i s i on .  Fa i lu r e  t o  b r ing  t he  
a c t i on  w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  ma i l i ng  o r  
e l e c t r on i c  t r a n sm i s s i on  o f  t he  a ppe a l s  boa r d ' s  
de c i s i on  c ons t i t u t e s  a  wa ive r  o f  t he  p r o t e s t  a nd  a  
wa i ve r  o f  a l l  c l a im s  a ga i ns t  t h i s  s t a t e  a r i s i ng  f r om 
o r  ba s e d  on  t he  i l l e ga l i t y  o f  t he  t ax ,  pe na l t i e s  a nd  
i n t e r e s t  a t  i s s ue .  

 
3 .  The  s c ope  o f  r e v i e w  o f  an  a ppe a l  t o  t a x  c ou r t  

pu r s ua n t  t o  t h i s  s ec t i on  s ha l l  be  gove r ne d  by  s e c t i on  
12 - 910 ,  app l y i ng  se c t i on  23 - 613 .01  a s  t ha t  s ec t i on  
r e a ds  on  t he  da t e  t he  a ppe a l  i s  f i l e d  t o  t he  t a x  c ou r t  
o r  a s  t he re a f t e r  a me nde d .   E i t he r  pa r ty  t o  t he  ac t i on  
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m a y  a ppea l  t o  t he  c ou r t  o f  a ppe a l s  o r  s up r eme  c ou r t  
a s  p r ov i de d  by  l a w.  
 

 
 

Cal l  the  Appea ls  Board  a t  (602)  771-9036  wi th  any  quest ions  
 

___________________________________________________________________________________ 
 
A  c opy  o f  t he  f o r ego i ng  wa s  m a i l e d  on  6 / 12 / 2023  
t o :  
 
( x )  E r :        

      
   

Ac c t .  No :   

 
  
( x )  J ASON C ORLE Y  

ASSI STA NT ATT ORNE Y GENE RA L  
2005  N  C ENTR AL AVE  
PHOE NI X,  AZ   8 5004  

 
( x )  M ARI A VAN RA A LTE,  CHI EF  OF  T AX  

EM PLOY M ENT A DM I NI STRATI ON  
P  O  BO X  6028  
PHOE NI X,  AZ   8 5005 - 6028  

 
 
By :   __________RM_____________________ 
         Fo r  The  Appe a l s  Boa r d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 

To  r e ques t  a ny  o f  t he s e  doc um e n t s  i n  a n  a l t e rna t i ve  f o r m a t ,  c on t a c t  t he  Appe a l s  
Boa r d  a t  ( 602 )  771- 9019 .  

UNEMPLOYMENT INSURANCE  
TAX PROGRAM 

 
 

APPEALS BOARD DECISIONS 
 
 

3RD QUARTER 2023 



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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STATE O F  ARI ZO NA ES A TAX U NI T  
C / O  DON ALD  BAI ER,  ASST  
ATTO RN EY GE N ERAL  
2005  N  CENT RA L AVE  M AI L  D ROP 
1911  
PHOE NI X,  AZ   8 5004   

 
 Pe t i t i one r  De pa r t men t   

_____________________________________________________________________________________ 
 

I M PO RTANT - - -  TH I S  I S  TH E AP PEAL S B O ARD’ S  DECI SI O N 
The  De pa r tm e n t  o f  Ec onom i c  Se c ur i t y  p r ov i de s  l a ngua g e  a s s i s t a nc e  f r e e  o f  
c ha r ge .   Fo r  a s s i s t a nc e  i n  you r  p r e fe r r e d  l a ngua ge ,  p l e a s e  c a l l  ou r  Of f i c e  o f  
Appe a l s  (602 )  771 -9036 .  
 
I M PO RTANT E - - -  ESTA E S  LA D E CI SI Ó N DEL AP PEAL S B O ARD  
The  De pa r t me n t  o f  Ec onom ic  Se c u r i t y  s umi n i s t r a  a yuda  de  l o s  i d i oma s  g r a t i s .   
Pa r a  r e c ib i r  a yuda  e n  s u  i d i om a  p r e fe r i do ,  po r  f a vo r  com un i c a r s e  c on  l a  o f i c i na  
de  a pe l ac i one s  ( 602 )  771 - 9036 .  
 

 
 

RI G H T TO  REQ UEST R EO PENI NG  
 

Unde r  Ar i z ona  Rev i s e d  S t a t u t e s ,  §  41 - 1993 ,  t he  l a s t  da t e  t o  f i l e  a  r e ques t  

t o  r e ope n  t he  he a r ing  i s  ***Augus t  14 ,  2023*** .  

DECI SI O N 
DI SM I SS ED D UE TO  FAI L URE TO  APPE AR  

 

The  Pe t i t i one r  f i l ed  a  r e ques t  f o r  r e a s s e s s me n t  on  Fe b rua r y  20 ,  2023  f r om  
a  De t e r mi na t i on  o f  Une m ploym e n t  Ta x  Ra t e  fo r  Ca l e nda r  Ye a r  2023  i s sue d  by  
t he  De pa r t me n t  on  De c e mbe r  30 ,  2022 .  The  De pa r tm e n t  i s sue d  a  dec i s i on  on  
M a r c h  24 ,  2023 ,  ho l d i ng  t ha t  t he  Pe t i t i one r ’ s  pe t i t i on  was  f i l e d  l a t e .  The  
Pe t i t i one r  f i l e d  a  r e que s t  f o r  a  he a r i ng  w i t h  t he  Appe a l s  Boa rd  on  M a rc h  30 ,  
2023 .  
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The  pe t i t i on  f o r  he a r i ng  hav i ng  be en  t i m e l y  f i l e d ,  t he  Appe a l s  Boa r d  ha s  
j u r i s d i c t i on  i n  t h i s  m a t t e r  pu r s ua n t  t o  A .R .S .  §  23 - 724 (B) .  
 

THE A PP EALS BO ARD s c h e du l e d  a  t e l e phone  he a r i ng  fo r  J u l y  14 ,  2023 ,  a t  
1 : 00  p .m .  M oun t a i n  S t a nda r d  T i m e ,  be f o r e  Appe a l s  Boa r d  A dm i n i s t r a t i ve  La w  
J udge  E l i z a be t h  Bea t t y .    
 

The  Pe t i t i one r  d i d  no t  a ppe a r  a t  t he  s c he du l ed  Boa r d  he a r i ng ,  no r  d i d  t he  
Pe t i t i one r  p re s e n t  a  wr i t t en  s t a t e men t  pu r s uan t  t o  Ar i z ona  Adm i n i s t r a t i ve  Code ,  
Se c t i on  R6- 3 - 1502 ( K) ,  a s  a  l e t t e r  i n  l i e u  o f  a ppe a r a nc e .  Couns e l  a nd  a  w i t ne s s  
f o r  t he  De pa r tm e n t  a ppe a r ed .  As  a  r e s u l t  o f  t he  Pe t i t i one r  no t  a ppe a r i ng  a t  t he  
s c he du l ed  Boa r d  he a r i ng ,  a  de f a u l t  wa s  e n t e r ed  on  t he  r e c o r d .  

 
Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 - 1502 ( A) ,  p r ov i de s  i n  pa r t  a s  

f o l l ows :  
 

A .  The  Boa r d  o r  a  hea r i ng  o f f i c e r  i n  t he  De pa r tm e n t ' s  
Of f i c e  o f  Appe a l s  m a y  in f o r m a l l y  d i s pos e  o f  an  
a ppe a l  o r  pe t i t i on  w i t hou t  f u r t he r  appe l l a t e  r e v i e w  
on  t he  m er i t s :  

 
*           *           *  

 
4 .  By  de f a u l t ,  i f  t he  a ppe l l a n t  f a i l s  t o  a ppe a r  o r  

wa i ve s  a ppe a r a nce  a t  t he  s c he du le d  he a r ing .   
[ Em pha s i s  a dde d ] .  

 
 THE A PP EALS BO ARD FI N DS no  r e a s on  t o  i s s ue  a  dec i s i on  on  t he  m e r i t s  
o f  t he  Pe t i t i one r ' s  pe t i t i on  f o r  he a r i ng .   The  Pe t i t i one r  d i d  no t  a ppe a r  a t  t he  
s c he du l ed  Boa r d  he a r i ng  and  no  e v i de nc e  wa s  p r e s e n te d  t o  s uppo r t  r e ve r s i ng  o r  
m od i f y i ng  t he  De pa r tm e n t ’ s  de c i s i on  i s s ue d  on  M a r c h  24 ,  2023 .   Ac c o r d i ng l y ,  
 

THE A P PEALS B OAR D D I SM I SSES  t h e  pe t i t i on .  The  De t e rm i na t i on  o f  
Une m pl oym e n t  Tax  Ra t e  f o r  Ca l e nda r  Ye a r  2023  i s s ue d  on  De c e m ber  30 ,  202 2  
r e m a i ns  i n  f u l l  f o r c e  a nd  e f f e c t .  

 
Th i s  de c i s i on  doe s  no t  a f f ec t  a ny  s e t t l e m e n t  a g r e em e n t  t ha t  may  ha ve  be e n  

e n t e r e d  in t o  be t wee n  t he  Pe t i t i one r  and  t he  Depa r tm e n t .  
 
DATE D:        7 / 14 /2023      
 

ELI ZA B ETH  BE ATT Y  
Adm i n i s t r a t i ve  Law J udge  

                                                                Fo r  The  Appe a l s  Boa r d  
_______________________________________________________________________ 
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E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

H O W TO REQ UE ST REO PENI NG  O F TH E H EARI N G  
 
A .  W i t h i n  30  c a l e nda r  da ys  a f t e r  t h i s  dec i s i on  i s  m a i l e d  t o  you ,  you  m a y  f i l e  a  

wr i t t e n  r e que s t  t o  r e ope n  the  he a r i ng .   W e  c ons i de r  t he  r e que s t  t o  r e ope n  
f i l e d :  
1 .  On t he  da t e  o f  i t s  pos t ma rk ,  i f  m a i l e d  t h r ough  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS) .  
•  I f  t he r e  i s  no  pos tm a r k ,  t he  pos t a ge  m e t e r -m ar k  on  

t he  e nve lope  i n  wh i c h  i t  i s  r e c e i ve d .  
•  I f  no t  pos t m ar ke d  o r  pos t a ge  m e t e r -m a r ke d  o r  i f  t he  

m a r k  i s  no t  r e a dab l e ,  on  the  da t e  e n t e r e d  on  t he  
doc um e n t  a s  t he  da t e  o f  c omp l e t i on .  

2 .  On t he  da t e  i t  i s  r ec e i ve d  by  t he  De pa r t me n t ,  i f  no t  s e n t  by  USPS .  
You  m a y  s e nd  a  r e que s t  t o  r e ope n  the  he a r i ng  t o  t he  Appe a l s  Boa r d ,  1990  
W .  Ca m e l ba c k  Roa d ,  Su i t e  200 ,  Ph oe n i x ,  AZ ,  85015 ,  o r  t o  a ny  pub l i c  
a s s i s t a nce  o f f i ce  i n  Ar i z ona .   You  m a y  a l s o  f i l e  a  wr i t t e n  r e que s t  t o  r e open  
t he  he a r ing  i n  pe r s on  a t  t he  a bove  l oc a t i ons .  

B .  You  m a y  r e p r e se n t  you r s e l f  o r  ha ve  s om e one  r e p r e se n t  you .   I f  you  pa y  
you r  r e p re s e n t a t i ve ,  t ha t  pe r s on  e i t he r  m us t  be  a  l i c e nse d  Ar i z ona  a t t o r ne y  
o r  m us t  be  s upe rv i s e d  by  one .   Re p r e s e n t a t i ve s  a r e  no t  p r ov i de d  by  t he  
De pa r t men t .  

C .  Your  r e que s t  t o  r e ope n  t he  he a r i ng  m us t  be  i n  wr i t i ng ,  m us t  be  s i gne d  by  
you  o r  by  you r  r e p r e s e n ta t i ve ,  a nd  mus t  be  f i l e d  on  t i me .   On l y  i f  a  r e ques t  
t o  r e ope n  t he  hea r i ng  i s  g r a n t e d  upon  a  f i nd i ng  t ha t  you  ha ve  e s t a b l i she d  
good  c a us e  f o r  you r  nona ppe a r a nce ,  w i l l  a  new he a r i ng  be  s c he du l e d  on  the  
m e r i t s  o f  t he  o r i g i na l  r e que s t  f o r  he a r ing .    
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D .  I f  you  nee d  m or e  t i m e  i n  o rde r  t o  f i l e  a  r e ques t  t o  r e ope n  t he  hea r i ng ,  you  
m us t  a pp l y  t o  t he  Appe a l s  Boa r d  be f o r e  t he  a ppe a l  de a d l i ne .   You  m us t  
s how good  c a us e  fo r  you r  r e que s t e d  e x t e ns i on  o f  t im e .   No  e x t ens i on  pa s t  
t he  s t a t u t o r y  de ad l i ne  da t e  w i l l  ex i s t ,  un l e s s  t he  Appe a l s  Boa r d  g r a n t s  
pe r mi s s i on .  
 

Cal l  the  Appea ls  Board  a t  (602)  771-9036  wi th  any  quest ions  
 

___________________________________________________________________________________ 
 
A  c opy  o f  t he  f o r ego i ng  wa s  m a i l e d  on  7 / 14 / 2023  
t o :  
 
( x )  E r :       

    
   

Ac c t .  No :   

 
  
( x )  DON ALD  BAI ER  

ASSI STA NT ATT ORNE Y GENE RA L 
2005  N  C ENTR AL AVE  
PHOE NI X,  AZ   8 5004  

 
( x )  M ARI A VAN RA A LTE,  CHI EF  OF  T AX  

EM PLOY M ENT A DM I NI STRATI ON  
P  O  BO X  6028  
PHOE NI X,  AZ   8 5005 - 6028  

 
 
 
By :   _______________________________ 
         Fo r  The  Appe a l s  Boa r d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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STATE O F  ARI ZO NA ES A TAX U NI T  
c / o  J ASON CO RL EY  
ASST A T TORN EY  GENE R AL  
2005  N .  CENT RA L AVE.    
M AI L  DR OP 1911  
PHOE NI X,  AZ   8 5004   

 
 Pe t i t i one r  De pa r t men t   

_____________________________________________________________________________________ 
 

I M PO RTANT - - -  TH I S  I S  TH E AP PEAL S B O ARD’ S  DECI SI O N 
The  De pa r tm e n t  o f  Ec onom i c  Se c ur i t y  p r ov i de s  l a ngua g e  a s s i s t a nc e  f r e e  o f  
c ha r ge .   Fo r  a s s i s t a nc e  i n  you r  p r e fe r r e d  l a ngua ge ,  p l e a s e  c a l l  ou r  Of f i c e  o f  
Appe a l s  (602 )  771 -9036 .  
 
I M PO RTANT E - - -  ESTA E S  LA D E CI SI Ó N DEL AP PEAL S B O ARD  
The  De pa r t me n t  o f  Ec onom ic  Se c u r i t y  s umi n i s t r a  a yuda  de  l o s  i d i oma s  g r a t i s .   
Pa r a  r e c ib i r  a yuda  e n  s u  i d i om a  p r e fe r i do ,  po r  f a vo r  com un i c a r s e  c on  l a  o f i c i na  
de  a pe l ac i one s  ( 602 )  771 - 9036 .  
 

 
RI G H T TO  APP EAL TO  TH E ARI ZO NA T AX CO U RT  

 
Unde r  Ar i z ona  Re v i s e d  S t a t u t e s ,  §  41 - 1993 ,  t he  l a s t  da t e  t o  f i l e  an  

App l i c a t i on  f o r  Appe a l  i s  ***Ju l y  28 ,  2023*** .  

DECI SI O N 
AFFI RM ED I N P ART AN D REV E RSED I N  PART  

 
THE PE TI TI O NER  t h r ough  c ounse l  pe t i t i one d  f o r  a  he a r ing  f r om t he  

De pa r t men t ’ s  Re cons i de r ed  De t e r mina t i on  i s s ue d  on  De c e m be r  1 ,  2022 ,  wh i c h  
a f f i r me d  t he  De pa r t me n t ’ s  De t e r mi na t i on  o f  L i a b i l i t y  f o r  Em ploym e n t  o r  W a ge s  
i s s ue d  on  J une  22 ,  2021 .  The  Re c ons i de r e d  De t e rm i na t i on  he l d  t ha t  t he  s e r v i ce s  
pe r f o rm ed  by    ,   ,   ,  

 ,   ,   ,    a nd    
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c ons t i t u t e  e m pl oym e n t  a nd  a l l  f o rm s  o f  r em une r a t ion  pa i d  f o r  s uc h  s e r v i c e s  
c ons t i t u t e  wa ge s .   

I n  t h i s  c a s e ,  t he  Pe t i t i one r  c on te s t s  t he  Re c ons i de r e d  De te r mi na t i on  
ho l d i ng  a s  i t  p e r t a i n s  t o   ,   ,   ,  

 ,   ,    a nd   .   The  Pe t i t i one r  doe s  
no t  c on t e s t  t he  de t e r mi na t i on  t ha t  t he  s e r v i c e s  pe r f o rm ed  by    

 c ons t i t u t e  e m p l oym e n t  a nd  t ha t  a l l  f o r m s  o f  r e m uner a t i on  pa i d  f o r  h i s  
s e r v i ce s  c ons t i t u t e  wa ge s .   
 

The  pe t i t i on  f o r  he a r i ng  hav i ng  be en  t i m e l y  f i l e d ,  t he  Appe a l s  Boa r d  ha s  
j u r i s d i c t i on  i n  t h i s  m a t t e r  pu r s ua n t  t o  Ar i z ona  Re v i s e d  S t a t u t e s  §  23 - 724 (B) .    

 
THE APP EALS B OAR D s c he du l e d  a  t e l e phone  he a r i ng  f o r  M a y  31 ,  20 23 .  

Appe a l s  Boa r d  Adm i n i s t r a t i ve  La w J udge  Robe r t  I r a n i  p r e s i de d  ove r  t he  he a r i ng  
on  t ha t  da t e ,  a nd  a l l  pa r t i e s  we r e  g i ven  a n  oppor t un i t y  t o  p r e s e n t  ev i de nc e  on  t he  
f o l l owi ng  i s s ue s :  

 
( 1 )  W he t he r  t he  wo r ke r s   ,   ,  

 ,   ,   ,    a nd  
  ( t he  “ W orke r s ” )  p r ov i d i ng  s e r v i c es  f o r  t he  

Pe t i t i one r  f r om  J anua r y  1 ,  2019  t h r ough  Se p te m be r  1 ,  2020  ( t he  
“ a ud i t  pe r i od” )  wer e  e m pl oye e s ;  a nd   
 

( 2 )  W he t he r  pa ym e n t s  t he  Pe t i t i one r  ma de  t o  t he  W or ke r s  du r i ng  
t he  a ud i t  pe r i od  c ons t i t u t e  wa ge s .  

 
  The  Pe t i t i one r  and  t he  De pa r tm e n t  a ppe a red  a t  t he  s c he du l e d  he a r i ng  and  

we r e  r e p r e s e n te d  by  c ouns e l .  The  Pe t i t i one r  p r e se n t e d  t e s t i m ony  f r om  t wo  
wi t ne s s e s  a nd  t he  De pa r t men t  p r e s e n t e d  t e s t im ony  f r om  one  w i t ne s s .  Exh i b i t s  D1  
t h r ough  D7 ,  a nd  A1  we r e  a dm i t t e d  i n t o  e v i de nc e .   

 
THE A PP EALS B OAR D FI NDS t he  f a c t s  pe r t i ne n t  t o  t he  i s s ue  be f o r e  us  

a nd  ne c e s s a r y  t o  ou r  de c i s ion  a r e :   
 
1 .    The  Pe t i t i one r  i s  a  c onc r e t e  a nd  c ons t r uc t i on  c om pa ny  t ha t  

 ope r a t e d  w i t h i n  t he  S t a t e  o f  Ar i z ona  du r i ng  t he  a ud i t  pe r i od .   
 

2 .    The  W orke r s  p r ov i de d  c ons t r uc t i on  r e l a t e d  s e r v i c e s ,  i nc l ud ing  
 c onc r e t e ,  t i l e ,  a nd  de m o l i t i on  s e r v i ce s ,  f o r  t he  Pe t i t i one r  du r i ng  
 t he  a ud i t  pe r i od .   

 
3 .     ,   ,   ,  a nd    

 p r ov i de d  c onc r e t e  s e r v i ce s  fo r  t he  Pe t i t i one r .    
 p r ov i de d  t i l e  i n s t a l l a t i on  s e r v i ce s  f o r  t he  Pe t i t i one r .   
  and    p r ov i de d  de m ol i t i on  s e r v i c e s  f o r  
 t he  Pe t i t i one r .  
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4 .    The  c onc r e t e  a nd  t i l e  s e r v i ce s  c om pr i s e d  pa r t  o f  t he  Pe t i t i one r ’ s  
 r e gu l a r  bus i ne s s  ac t i v i t y .  The  de m o l i t i on  se r v i c e s  we r e  no t  p a r t  
 o f  t he  Pe t i t i one r ’ s  r e gu l a r  bus i ne s s  ac t i v i t y .   

 
5 .    On  De c e m be r  1 ,  2022 ,  t he  De pa r tm e n t  i s sue d  a  Re c ons i de red  

 De t e r mi na t i on  t ha t  he l d  t ha t  t he  s e r v i c e s  pe r fo r m e d  by  
    a nd  t he  W or ke r s  c ons t i t u t e  
 e m p l oyme n t  a nd  tha t  a l l  f o r m s  o f  r e m uner a t i on  pa i d  f o r  s uch  
 s e r v i ce s  c ons t i t u t e  wa ge s .    

6 .    On  De c e m be r  30 ,  2022 ,  t he  Pe t i t i one r  f i l e d  a  t i m e l y  pe t i t i on  f o r  
 he a r i ng  f r om  t he  De c e m be r  1 ,  2022  Re c ons i de r e d  De t e r m i na t i on .  
 The  Pe t i t i one r  con t e s t s  t he  de t e rm i na t i on  t ha t  t he  s e r v i ce s  
 pe r f o rm ed  by  t he  W or ke r s  c ons t i t u t e  e m pl oym e n t  a nd  t ha t  a l l  
 f o r m s  o f  r e m uner a t i on   pa i d  f o r  s uc h  s e rv i c e s  c ons t i t u t e  wa ge s .  
 The  Pe t i t i one r  doe s  no t  c on t e s t  t he  de t e r mi na t i on  t ha t  t he  
 s e r v i ce s  pe r f o rm ed  by     c ons t i t u t e  
 e m p l oyme n t  a nd  tha t  a l l  f o r m s  o f   r e m uner a t i on  pa id  f o r  h i s  
 s e r v i ce s  c ons t i t u t e  wa ge s .  

7 .    The  W or k e r s  a nd  t he  Pe t i t i one r  had  a g r e e d  t o  a n  i nde pe nden t  
 c on t r ac t o r  r e l a t i ons h i p  f o r  t he  s e r v i ce s  p r ov i de d  by  t he  W or ke r s .  
 The  W or ke r s  had  i n t e nde d  t o  pe r f o rm  the i r  s e rv i c e s  a s  
 i nde pe nde n t  c on t r a c t o r s .   

8 .    The  Pe t i t i one r  d i d  no t  ha ve  a u t ho r i t y  ove r  any  o f  t he  W or ke r s ’  
 a s s i s t a n t s  o r  po t en t i a l  a s s i s t a n t s ,  i nc l ud i ng  t he  au tho r i t y  t o  
 d i s c ha r ge  t he  a s s i s t a n t s .  The  W or ke r s  c ou l d  h i r e  a s s i s t a n t s  
 w i t hou t  app r ova l  by  t he  Pe t i t i one r .   

9 .    The  W orke r s  d id  no t  ha ve  t he  a u t ho r i t y  t o  d i r e c t  o r  s upe r v i se  
 a nyone  o the r  t ha n  the i r  own  a s s i s t a n t s .    

10 .   The  Pe t i t i one r  d id  no t  p r ov i de  any  t r a i n ing  o r  i n s t r uc t i on  
 r e ga r d i ng  how t he  W or ke r s  we r e  t o  pe r f o rm  the i r  s e r v i c e s .  The  
 W or ke r s  d r e w  f r om  t he i r  own  e xpe r t i s e  t o  de t e rm i ne  how t he y  
 wou l d  p r ov i de  t he i r  s e r v i ces .  

11 .   The  Pe t i t i one r  wou l d  c om mun i c a t e  t o  t he  W or ke r s  t he  l oc a t i on  o f  
 t he  p r o j ec t  j obs i t e  a nd  whe n  t he  s e r v i ce s  s hou l d  com m e nce ,  
 b a s e d  on  t he  na t u re  o f  t he  p r o j e c t .   

12 .   The  W or ke r s  we re  no t  r e qu i r e d  t o  s ubm i t  r e po r t s  t o  t he  
 Pe t i t i one r   bu t  ve r ba l l y  r e por t e d  on  t he  s t a t us  a nd  expe c t ed  
 c om p l e t ion  o f  t he i r  work  t o  t he  Pe t i t i one r  i n  a n  i n f o rm a l  
 m a nne r .   
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13 .   The  W or ke r s  we re  no t  r e qu i r e d  t o  p r ov i de  t he i r  s e r v i c e s  a t  t he                
 Pe t i t i one r ’ s  l oc a t ion  f o r  wor k .  

 
14 .   The  s e r v i c e s  we r e  ne c e s s a r i l y  pe r f o r m e d  a t  t he  j obs i t e  l oc a t i on  

 o f  t he  p ro j e c t .  The  Pe t i t i one r  d i d  no t  p r ov i de  a ny  s upe rv i s i on .     
 
15 .   The  W or ke r s  we re  no t  r equ i r e d  to  pe r s ona l l y  p r ov i de  t he i r  

 s e r v i ce s .  A  s ubs t i t u t e  wor ke r  c ou l d  be  u s e d  in  p l a c e  o f  a  wor ke r  
 w i t hou t  app r ova l  by  t he  Pe t i t i one r .  

 
16 .   The  Pe t i t i one r  d id  no t  e s t a b l i s h  a  wor k  s c he du l e  f o r  t he  

 W or ke r s .  

17 .   The  W or ke r s  we r e  no t  r e qu i r e d  t o  wor k  a  s e t  num be r  o f  hou r s  f o r  
 t he  Pe t i t i one r  a nd  we r e  no t  r e s t r i c t e d  f rom  wor k i ng  f o r  anyone  
 e l s e .     

18 .   The  s e que nc e  o r de r  f o r  t he  pe r f o rm anc e  o f  t he  s e r v i ces  c ou l d  be  
 c on t i nge n t  on  t he  na t u r e  o f  t he  p r o j e c t ,  i nc l ud i ng  t he  p r og r e s s  
 a nd  c om pl e t i on  o f  o t he r  a s pe c t s  o f  t he  p r o j ec t .  

 
19 .   The  Pe t i t i one r  d i d  no t  ha ve  a  wr i t t en  po l i c y  t ha t  i t  r equ i r e d  t he    

 W or ke r s  t o  f o l l ow .   

20 .   The  W or ke r s  u s e d  the i r  own  t oo l s  a nd  e qu i pm en t  whe n  p r ov i d i ng  
 t he i r  s e r v i c e s .  
 

21 .   The  Pe t i t i one r  c ou l d  d i s c ha r ge  t he  W or ke r s  w i t hou t  i nc u r r i ng  
 l e ga l  l i a b i l i t y .  

 
22 .   The r e  wer e  no  r e s t r i c t i ons  p l a c e d  on  t he  W or ke r s  t o  a dve r t i s e  o r  

 m a k e  t he i r  s e r v i c e s  a va i l a b l e  t o  t he  ge ne r a l  pub l i c .  
 
23 .   The  Pe t i t i one r  d i d  no t  r e imbur s e  t he  W or ke r s  f o r  a ny  e xpe ns es  

 t ha t  t he  W or ke r s  i nc u r r e d .   
 
24 .   The  W or ke r s  we r e  c om pe ns a t e d  by  t he  Pe t i t i one r  on  a  j ob  ba s i s .   
 
25 .   The  W or ke r s  ha d  t o  m a ke  a n  i nve s t m e n t  i n  t he  pu r cha s e  o f  a  

 ve h i c l e ,  a s  we l l  a s  i n  t oo l s  a nd  e qu i pm e n t  r e qu i r e d  t o  pe r f o rm 
 t he i r  s e r v i c e s .  

 
26 .     r e c e i ve d  pa ym e n t s  f r om  Ja nua r y  16 ,  2019  

 t h r u  J u l y  30 ,  2019 ,    r e ce i ve d  pa yme n t s  f r om 
 De c e m be r  17 ,  20 19  t h r u  J u l y  29 ,  2020 ,    
 r e c e i ve d  pa ym e n t s  f r om  J a nua r y  15 ,  2019  t h r u  J u l y  30 ,  2019 ,  a nd  
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  a nd    r e c e i ve d  pa ym e n t s  f r om  J a nua r y  11 ,  2019  
t h r u  Se p te m be r  29 ,  2020 .  

 
REASO N I NG  AN D CO NC LUSI O N S O F LA W 

 
The  Pe t i t i one r  c on t e nds  t ha t  t he  W orke r s  we re  i nde pe nde n t  c on t r a c t o r s  a nd  

no t  em p loye e s  f o r  t he  pe r iod  f r om  J a nua r y  1 ,  2019  t h r ough  Sep t e m ber  1 ,  2020 .   
The  i s s ues  i n  d i s pu t e  i n  t h i s  c a se  a r e  t he  em pl oym e n t  s t a t u s  o f  t he  W or ke r s  f r om  
J a nua r y  1 ,  2019  t h r ough  Se p t e m ber  1 ,  2020 ,  a nd  whe t he r  t he  pa y  e a r ne d  by  t he  
W or ke r s  du r i ng  t ha t  pe r i od  c ons t i t u t e d  wa ge s .  

 
Ar i z ona  Re v i s e d  S t a t u t e s ,  §  23 - 615 ,  p r ov i de s  i n  pe r t i ne n t  pa r t  a s  f o l l ows :  

 
Em pl oyme n t ;  de f i n i t i on  
 
A .  " Em pl oym e n t "  m ea ns  a ny  s e r v i ce  o f  wha t e ve r  na t u r e  pe r f o rme d  by  a n  

e m p l oyee  f o r  t he  pe r s on  em p l oy i ng  t he  e m pl oye e ,  i nc l ud i ng  se r v i ce  i n  
i n t e r s t a t e  c om m er ce  … 

 
Ar i z ona  Re v i s e d  S t a t u t e s  §  23 - 613 .01  p r ov i de s  i n  pe r t i ne n t  pa r t :  
 

Em p l oye e ;  de f i n i t i on ;  e xe mp t  e m pl oym e n t  
 

 
A .  " Em pl oyee "  me a ns  a ny  ind i v i dua l  who  pe r f o rm s  

s e r v i ce s  fo r  a n  e mp l oy i ng  un i t  a nd  who  i s  s ub j e c t  t o  
t he  d i r e c t i on ,  r u l e  o r  c on t ro l  o f  t he  e m p l oy ing  un i t  
a s  t o  bo t h  t he  m e t hod  o f  pe r f o rm ing  o r  e xe c u t i ng  
t he  s e r v i c e s  a nd  t he  r e su l t  t o  be  e f f e c t e d  o r  
a c c om pl i s he d .  Ind i c a t i ons  o f  con t r o l  by  t he  
e m p l oy i ng  un i t  i nc l ude  c on t r o l l i ng  t he  i nd iv i dua l ' s  
hou r s  o f  wor k ,  l oc a t i on  o f  wor k ,  r i gh t  t o  pe r f o rm 
s e r v i ce s  f o r  o t he r s ,  t oo l s ,  e qu i pme n t ,  m a te r i a l s ,  
e xpe ns e s  a nd  u s e  o f  o t he r  wor ke r s  a nd  o t he r  i nd i c i a  
o f  e m pl oym e n t ,  e xc e p t  em p loye e  doe s  no t  i nc l ude :  
 
1 .  An i nd i v i dua l  who  pe r f o rm s  s e r v i c e s  a s  an  

i nde pe nde n t  c on t r a c t o r ,  bus i ne s s  pe r s on ,  a gen t  
o r  c ons u l t a n t ,  o r  i n  a  c a pac i t y  c ha ra c t e r i s t i c  
o f  a n  i nde pe nde n t  p r o f e s s i on ,  t r a de ,  s k i l l  o r  
oc c upa t i on .  
 

2 .  An i nd i v idua l  s ub je c t  t o  t he  d i r e c t i on ,  r u l e  o r  
c on t r o l  o r  s ub j ec t  t o  t he  r i gh t  o f  d i r e c t i on ,  
r u l e  o r  con t r o l  o f  a n  e m p l oy i ng  un i t  s o l e l y  
be c a us e  o f  a  l a w r e gu l a t i ng  t he  o rga n i z a t i on ,  
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t r a de  o r  bus i ne s s  o f  t he  em pl oy i ng  un i t .  
 

3 .  An i nd i v idua l  o r  c l a s s  o f  i nd i v i dua l s  t ha t  t he  
f e de ra l  gove r nm e n t  ha s  dec i de d  no t  t o  a nd  
doe s  no t  t r e a t  a s  an  e m pl oye e  o r  e m pl o ye e s  f o r  
f e de ra l  une m pl oym e n t  t a x  pu r pos e s .  

 
4 .  An i nd i v i dua l  i f  t he  e m p l oy i ng  un i t  

de m ons t r a t e s  t he  i nd i v i dua l  pe r f o r ms  s e r v i c es  
i n  t he  s a m e  m a nne r  a s  a  s i m i l a r ly  s i t ua t ed  
c l a s s  o f  i nd i v i dua l s  t ha t  t he  f e de ra l  
gove r nm en t  ha s  de c i de d  no t  t o  a nd  doe s  no t  
t r e a t  a s  an  e m p l oye e  o r  emp l oye e s  fo r  f e de r a l  
une m pl oym e n t  t a x  pu r pos e s .  

 
Ar i z ona  Re v i s e d  S t a t u t e s  §  23 - 622 (A)  p r ov i de s  a s  f o l l ows :  
 

W a ge s  
 
A .  " W a ge s"  m e a ns  a l l  r em uner a t i on  f o r  s e r v i c es  f r om  

wha t e ve r  s ou r c e ,  i nc l ud i ng  c om m is s i ons ,  bonus e s  
a nd  f r i nge  be ne f i t s  a nd  t he  c a s h  va l ue  o f  a l l  
r e m uner a t i on  i n  any  m e d i um  o t he r  t ha n  c a s h .   The  
r e a s ona b le  c a s h  va l ue  o f  r e m uner a t i on  in  a ny  
m e d i um  o t he r  t ha n  c a s h  s ha l l  be  e s t i m a t e d  a nd  
de t e rm i ne d  i n  a cco r da nc e  w i t h  r u l e s  p r e s c r ibe d  by  
t he  de pa r t m e n t .  

Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 - 1723 ,  p r ov i de s  a s  fo l l ows :  
 

A .  " Em pl oyee "  me a ns  a ny  ind i v i dua l  who  pe r f o rm s  
s e r v i ce s  f o r  a n  em p l oy i ng  un i t ,  a nd  who  i s  s ub j e c t  
t o  t he  d i r e c t i on ,  ru l e  o r  con t r o l  o f  t he  em pl oy i ng  
un i t  a s  t o  bo t h  t he  m e t hod  o f  pe r f o rmi ng  o r  
e xe c u t i ng  t he  s e r v i c e s  a nd  t he  r e s u l t  t o  be  e f f e c t e d  
o r  a c com pl i s he d .   W he t he r  a n  i nd i v i dua l  i s  a n  
e m p l oyee  unde r  t h i s  de f i n i t i on  s ha l l  be  de t e rm i ne d  
by  t he  p re ponde r anc e  o f  t he  e v i de nce .  

 
1 .  " Con t r o l "  a s  u s ed  i n  A .R .S .  §  23 - 613 .01 ,  

i nc l udes  t he  r i gh t  t o  c on t r o l  a s  we l l  a s  c on t r o l  
i n  f a c t .  
 

2 .  " M e t hod"  i s  de f i ne d  a s  t he  wa y ,  p r oc e du r e  o r  
p r oc e s s  fo r  do i ng  s om e t h ing ;  t he  m e a ns  u se d  
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i n  a t t a i n ing  a  r e s u l t  a s  d i s t i ngu i s he d  f r om  t he  
r e s u l t  i t s e l f .  

 
B .  " Em pl oyee "  a s  de f i ne d  i n  subs e c t i on  ( A)  doe s  no t  

i nc l ude :  
 

1 .  An i nd i v i dua l  who  pe r f o rm s  s e r v i c e s  f o r  a n  
e m p l oy i ng  un i t  i n  a  c a pa c i ty  a s  a n  i nde pe nde n t  
c on t r ac t o r ,  i nde pe nde n t  bus i ne s s pe r s on ,  
i nde pe nde n t  a ge n t ,  o r  i ndepe nde n t  c ons u l t a n t ,  
o r  i n  a  c a pa c i t y  c ha ra c t e r i s t i c  o f  a n  
i nde pe nde n t  p r o f e s s i on ,  t r a de ,  s k i l l  o r  
oc c upa t i on .   The  e x i s t e nce  o f  i nde pe nde nce  
s ha l l  be  de t e rm i ne d  by  t he  p r e ponde r a nc e  o f  
t he  e v i den c e .  
 

2 .  An i nd i v i dua l  s ub j e c t  t o  t he  d i r e c t i on ,  r u l e ,  
c on t r o l  o r  s ub j ec t  t o  t he  r i gh t  o f  d i r e c t i on ,  
r u l e  o r  con t r o l  o f  a n  e m pl oy i ng  un i t  " . . .  s o l e l y  
be c a us e  o f  a  p r ov i s i on  o f  l a w  r e gu l a t i ng  the  
o r ga n i za t i on ,  t r ade  o r  bus i ne s s  o f  t he  
e m p l oy i ng  un i t " .   Th i s  pa r ag r a ph  i s  a pp l i ca b l e  
i n  a l l  c a se s  i n  wh ic h  t he  i nd i v i dua l  pe r f o rm ing  
s e r v i ce s  i s  s ub je c t  t o  t he  c on t ro l  o f  t he  
e m p l oy i ng  un i t  on l y  t o  t he  e x t e n t  spe c i f i c a l l y  
r e qu i r e d  by  a  p r ov i s i on  o f  l a w  gove r n i ng  t he  
o r ga n i za t i on ,  t r ade  o r  bus i ne s s  o f  t he  
e m p l oy i ng  un i t .  

 
a .  " So l e l y"  m e a ns ,  bu t  i s  no t  l im i t e d  t o :  

On l y ,  a l one ,  e xc l us i ve l y ,  w i t hou t  o t he r .  
 

b .  " P r ov i s i on  o f  l a w"  i nc l udes ,  bu t  i s  no t  
l i m i t e d  t o :  s t a t u t e s ,  r e gu l a t i ons ,  
l i c e ns i ng  r e gu l a t i ons ,  a nd  f e de r a l  a nd  
s t a t e  m a nda t e s .  

 
c .  The  de s igna t i on  o f  a n  i nd i v i dua l  a s  a n  

e m p l oyee ,  s e r va n t  o r  a ge n t  o f  t he  
e m p l oy i ng  un i t  f o r  pu r pos e s  o f  t he  
p r ov i s i on  o f  l a w  i s  no t  de t e r mi na t i ve  o f  
t he  s t a tu s  o f  t he  i nd i v i dua l  f o r  
une m pl oym e n t  i n su r a nc e  pu r pos e s .   The  
a pp l i ca b i l i t y  o f  pa r a g ra ph  ( 2 )  o f  t h i s  
s ubs e c t i on  s ha l l  be  de t e rm i ne d  i n  t he  
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s a m e  m anne r  a s  i f  no  s uc h  de s i gna t e d  
r e f e r e nc e  ha d  be e n  m a de .  

 
   *    *    *  
 

D .  I n  de t e rmi n i ng  whe t he r  a n  i nd i v i dua l  who  pe r f o r m s  
s e r v i ce s  i s  a n  e m p l oye e  unde r  t he  ge ne r a l  
de f i n i t i on  o f  s ubse c t i on  ( A) ,  a l l  ma te r i a l  e v i de nc e  
pe r t a i n i ng  t o  t he  r e l a t i ons h i p  be t we en  t he  
i nd i v i dua l  a nd  t he  e m p loy i ng  un i t  m us t  be  
e xa m i ne d .   Con t r o l  a s  t o  t he  r e su l t  i s  u sua l l y  
p r e s e n t  i n  a ny  t ype  o f  c on t r a c t ua l  r e l a t i ons h ip ,  bu t  
i t  i s  t he  a dd i t i ona l  p r e s e nc e  o f  c on t r o l ,  a s  
de t e rm i ne d  by  s uc h  c on t r o l  f ac t o r s  a s  a r e  
i de n t i f i e d  i n  pa ra g r a ph  ( 2 )  o f  t h i s  s ubs e c t i on ,  ove r  
t he  m e t hod  i n  wh i c h  t he  se r v i ce s  a r e  pe r f o rm e d ,  
t ha t  m a y  c r e a t e  a n  e m p l oyme n t  r e l a t i ons h i p .  

 
1 .  The  e x i s t e nc e  o f  con t r o l  s o l e l y  on  the  ba s i s  

o f  t he  e x i s t e nc e  o f  t he  r i gh t  t o  c on t r o l  ma y  
be  e s t a b l i s he d  by  s uc h  a c t i on  a s :  r e v i e wi ng  
wr i t t e n  con t r a c t s  be t we e n  t h e  i n d i v i dua l  a nd  
t he  emp l oy i ng  un i t ;  i n t e r v i e wi ng  the  
i nd i v i dua l  o r  e m p l oy i ng  un i t ;  ob t a i n i ng  
s t a t e m e n t s  o f  t h i r d  pa r t i e s ;  o r  e xa m i n i ng  
r e gu l a t o ry  s t a t u t e s  gove r n i ng  t he  
o r ga n i za t i on ,  t r a de  o r  bus i ne s s .   I n  a ny  
e ve n t ,  t he  s ubs t a nc e ,  a nd  no t  m e r e l y  t he  f o r m 
o f  t he  r e l a t i ons h i p  m us t  be  a na l yz e d .  

 
2 .  The  f o l l owi ng  a r e  s om e  com m on  i nd i c i a  o f  con t r o l  ove r  t he  me t hod  
o f  pe r f o rm i ng  o r  exe c u t i ng  t he  s e r v i ce s :  
 

a .  Au t hor i t y  ove r  i nd i v i dua l ’ s  a s s i s t a n t s .  H i r i ng ,  s upe r v i s i ng ,  
a nd  pa ym e n t  o f  t he  i nd i v i dua l ’ s  a s s i s t a n t s  by  t he  em p l oy i ng  
un i t  ge ne r a l l y  s hows  c on t ro l  ove r  t he  i nd i v idua l s  on  t he  j ob .  
Som e t im es ,  one  w or ke r  m ay  h i r e ,  supe r v i s e ,  a nd  pa y  o t he r  
wor ke r s .  He  m a y  do  s o  a s  t he  r e s u l t  o f  a  c on t r a c t  i n  wh i c h  he  
a g r e e s  t o  p r ov i de  m a t e r i a l s  a nd  l abo r  a nd  unde r  wh i c h  he  i s  
r e s pons i b l e  on l y  f o r  t he  a t t a i nm e n t  o f  a  r e s u l t ;  i n  wh i c h  c a s e  he  
m a y  be  i nde pe nden t .  On  t he  o t he r  ha nd ,  i f  he  doe s  so  a t  t he  
d i r e c t i on  o f  t he  e m p l oy ing  un i t ,  h e  m a y  be  a c t ing  a s  an  
e m p l oyee  i n  t he  ca pa c i t y  o f  a  f o r ema n  f o r  o r  r e p re s e n t a t i ve  o f  
t he  e m pl oye r .  
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b .  Com pl i a nc e  w i th  i n s t r uc t i ons .  Con t r o l  i s  p r e s e n t  whe n  t he  
i nd i v i dua l  i s  r e qu i r e d  t o  c om p l y  w i th  i n s t r uc t i ons  a bou t  whe n ,  
whe r e  a nd  how h e  i s  t o  wor k .  So m e  e m p loye e s  ma y  wor k  
w i t hou t  r e c e i v ing  i n s t ruc t i ons  be c a us e  t he y  a r e  h i gh l y  
p r o f i c i e n t  i n  t he i r  l i ne  o f  wor k  a nd  c a n  be  t r u s t e d  t o  wor k  t o  
t he  be s t  o f  t he i r  a b i l i t i e s ;  howe ve r ,  t he  c on t r o l  f a c t o r  i s  p r e s e n t  
i f  t he  em p l oye r  ha s  t he  r i gh t  t o  i n s t r uc t  o r  d i r e c t .  The  
i n s t r uc t i ons  m a y  be  o r a l  o r  m a y  be  i n  t he  f o r m  o f  m anua l s  o r  
wr i t t e n  p r oc e du re s  wh i c h  s how how  t he  de s i r e d  r e s u l t  i s  t o  be  
a c c om pl i s he d .  

 
c .  Or a l  o r  wr i t t en  r e po r t s .  I f  r e gu l a r  o r a l  o r  wr i t t en  r e po r t s  
be a r i ng  upon  t he  m e t hod  in  wh i c h  t he  s e r v i c e s  a r e  pe r f o rm e d  
m us t  be  subm i t t e d  t o  t he  e mp l oy i ng  un i t ,  i t  i nd i c a t e s  c on t r o l  i n  
t ha t  t he  wor ke r  i s  r e qu i r e d  t o  a c c oun t  f o r  h i s  a c t i ons .  Pe r i od i c  
p r og r e s s  r e po r t s  r e l a t i ng  to  t he  a c c om pl i s hm e n t  o f  a  s pe c i f i c  
r e s u l t  may  no t  be  i nd i ca t ive  o f  c on t r o l  i f ,  f o r  e xamp l e ,  t he  
r e po r t s  a r e  u s e d  t o  e s t a b l i s h  e n t i t l e m e n t  t o  pa r t i a l  pa ym e n t  
ba s e d  upon  pe r c en t a ge  o f  c om p l e t i on .  Com pl e t i on  o f  f o r ms  
c us t oma r i l y  u s e d  in  t he  pa r t i c u l a r  t ype  o f  bus i ne s s  ac t i v i t y ,  
r e ga r d l e s s  o f  t he  r e l a t i onsh i p  be t we e n  t he  i nd i v i dua l  a nd  t he  
e m p l oy i ng  un i t ,  ma y  no t  c ons t i t u t e  wr i t t e n  r e po r t s  f o r  pu r poses  
o f  t h i s  f ac t o r ;  e . g . ,  r e c e i p t s  t o  c u s t om e r s ,  i nvo i c e s ,  e t c .  

 
d .  P l a c e  o f  wor k .  Do i ng  t he  wor k  on  t he  e m p l oy i ng  un i t ’ s  
p r e mi s e s  i s  no t  c on t r o l  i n  i t s e l f ;  howe ve r ,  i t  doe s  i m p l y  t ha t  t he  
e m p l oye r  ha s  c on t r o l ,  e s pe c i a l l y  whe n  t he  wor k  i s  o f  s uc h  a  
na t u r e  t ha t  i t  c ou ld  be  done  e l s e whe re .  A  pe r s on  wor k i ng  i n  t he  
e m p l oye r ’ s  p l ac e  o f  bus i ne s s  i s  phys i ca l l y  w i th i n  t he  
e m p l oye r ’ s  d i r e c t i on  a nd  supe r v i s i on .  The  f a c t  t ha t  wor k  i s  
done  o f f  t he  p r em is e s  doe s  i nd i c a t e  som e  f r e edom  f r om c on t r o l ;  
howe ve r ,  i t  doe s  no t  by  i t s e l f  m ean  t ha t  t he  wor ke r  i s  no t  a n  
e m p l oyee .  I n  s ome  oc c upa t i ons ,  t he  s e r v i c es  a r e  nec e s s a r i l y  
pe r f o rm ed  a wa y  f rom  t he  p r e mi s e s  o f  t he  e m pl oy i ng  un i t .  Th i s  
i s  t r ue ,  f o r  e xam pl e ,  o f  emp l oye e s  i n  t he  c ons t r uc t i on  t r a de s ,  o r  
e m p l oyees  who  m us t  wor k  ove r  a  f i xe d  r ou te ,  w i t h i n  a  f i xe d  
t e r r i t o r y ,  o r  a t  a ny  ou t l y i ng  wor k  s t a t i on .   

 
e .  Pe r s ona l  pe r fo r m a nce .  I f  t he  s e r v i ce s  m us t  be  r e nde r ed  
pe r s ona l ly  i t  i nd i ca t e s  t ha t  t he  e m p loy i ng  un i t  i s  i n t e r e s t e d  i n  
t he  m e t hod  a s  w e l l  a s  t he  r e s u l t .  The  e m p l oy i ng  un i t  i s  
i n t e r e s t ed  no t  on l y  i n  ge t t i ng  a  de s i r e d  r e s u l t ,  bu t ,  a l s o ,  i n  who  
doe s  t he  j ob .  Pe r sona l  pe r fo r m a nce  m i gh t  no t  be  i nd i c a t i ve  o f  
c on t r o l  i f  t he  wor k  i s  ve r y  h i gh l y  s pec i a l i z e d  and  t he  wor ke r  i s  
h i r e d  on  t he  ba s i s  o f  h i s  p ro f e s s i ona l  r e pu t a t i on ,  a s  i n  t he  c a s e  
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o f  a  c onsu l t a n t  known  i n  ac a de mi c  a nd  p r o f e s s i ona l  c i r c l e s  t o  
be  a n  a u tho r i t y  i n  t he  f i e l d .  
La c k  o f  c on t r o l  m a y  be  i nd i c a t e d  whe n  a n  i nd i v i dua l  ha s  t he  
r i gh t  t o  h i r e  a  s ubs t i t u t e  w i t hou t  t he  e m p l oy i ng  un i t ’ s  
knowl e dge  o r  c onse n t .  

 
f .  E s t a b l i s hm e n t  o f  wor k  s e que nc e .  I f  a  pe r s on  m us t  pe r f o rm 
s e r v i ce s  i n  t he  o r de r  o f  s e que nc e  s e t  f o r  h i m  by  t he  em p l oy i ng  
un i t ,  i t  i nd i c a t e s  t he  wor ke r  i s  s ub j e c t  t o  con t r o l  a s  he  i s  no t  
f r e e  t o  fo l l ow  h i s  own  pa t t e r n  o f  wor k ,  bu t  m us t  fo l l ow  t he  
e s t a b l i s he d  r ou t ine s  a nd  s c he du le s  o f  t he  e m pl oy i ng  un i t .  
Of t e n ,  bec a us e  o f  t he  na t u re  o f  a n  oc c upa t i on ,  t he  em p l oy i ng  
un i t  does  no t  s e t  t he  o rde r  o f  t he  s e r v i c e s ,  o r  s e t s  t h em  
i n f r e que n t l y .  I t  i s  s u f f i c i en t  t o  s how c on t r o l ,  howe ve r ,  i f  t h e  
e m p l oy i ng  un i t  r e t a i n s  t he  r i gh t  t o  do  s o .  

 
g .  R i gh t  t o  d i s c ha r ge .  The  r i gh t  t o  d i s c ha r ge ,  a s  d i s t i ngu i s he d  
f r om t he  r i gh t  t o  t e r m i na t e  a  c on t r a c t ,  i s  a  ve r y  im por t a n t  
f a c t o r  i nd i c a t i ng  t ha t  t he  pe r s on  pos s e s s i ng  t he  r i gh t  ha s  
c on t r o l .  The  e m p loy i ng  un i t  e xe r c i se s  c on t r o l  t h r ough  t he  e ve r  
p r e s e n t  t h r e a t  o f  d i s m is s a l ,  wh i c h  c a us e s  t he  wor ke r  t o  obe y  
a ny  i n s t ruc t i ons  wh i c h  ma y  be  g ive n .  The  r i gh t  o f  c on t r o l  i s  
ve r y  s t r ong l y  i n d i c a t e d  i f  t he  wor ke r  ma y  be  t e r m i na t e d  w i t h  
l i t t l e  o r  no  no t i ce ,  w i t hou t  ca us e ,  o r  fo r  f a i l u r e  t o  u s e  s pe c i f i e d  
m e t hods ,  a nd  i f  t he  wor ke r  doe s  no t  ma ke  h i s  s e r v i ce s  ava i l a b l e  
t o  t he  pub l i c  on  a  c on t i nu ing  ba s i s .  An  i ndepe nde n t  wor ke r ,  on  
t he  o t he r  ha nd ,  ge ne r a l l y  c a nno t  be  t e r m i na t e d  a s  l ong  a s  he  
p r oduc e s  a n  e nd  r e s u l t  wh i c h  m e a s u r e s  up  t o  h i s  c on t r ac t  
s pe c i f i c a t i ons .  M any  c on t r a c t s  p r ov i de  f o r  t e r m i na t i on  upon  
no t i c e  o r  f o r  s pe c i f i e d  a c t s  o f  nonpe r f o rm a nc e  o r  de fa u l t  a nd  
m a y  no t  be  i nd i c a t i ve  o f  t he  e x i s t enc e  o f  t he  r i gh t  t o  c on t r o l .  
Som e t im es ,  a n  e m pl oy i ng  un i t ’ s  r i gh t  t o  d i s c ha r ge  i s  r e s t r i c t e d  
be c a us e  o f  a  c on t r a c t  w i t h  a  l a bo r  un i on  o r  w i t h  o t he r  e n t i t i e s .  
Suc h  a  r e s t r i c t i on  doe s  no t  de t r a c t  f r om  t he  e x i s t e nc e  o f  a n  
e m p l oyme n t  r e l a t i ons h i p .  

 
h .  Se t  hou r s  o f  wor k .  The  e s t a b l i s hme n t  o f  s e t  hou r s  o f  wor k  by  
t he  e m ploy i ng  un i t  i s  a  f a c t o r  i nd i c a t i ve  o f  c on t ro l .  Th i s  
c ond i t i on  ba r s  t he  wor ke r  f r om  be i ng  m a s t e r  o f  h i s  own  t i m e ,  
wh i c h  i s  a  r i gh t  o f  t he  i nde pe nde n t  wor ke r .  W he r e  f i xe d  hou r s  
a r e  no t  p r a c t i c a l  be c a us e  o f  t he  na t u r e  o f  t he  oc cupa t i on ,  a  
r e qu i r e me n t  t ha t  t he  wor ke r  wor k  a t  c e r t a i n  t i m e s  i s  an  e l e me n t  
o f  c on t r o l .  

 
i .  T r a i n ing .  T r a in i ng  o f  a n  i nd iv i dua l  by  a n  e xpe r i e nc e d  
e m p l oyee  wor k i ng  w i t h  h i m ,  by  r e qu i r e d  a t t enda nc e  a t  
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m e e t i ngs ,  a nd  by  o t he r  m e thods ,  i s  a  f ac t o r  o f  c on t r o l  be ca us e  
i t  i s  a n  i nd i c a t ion  t ha t  t he  e m ploye r  wa n t s  t he  s e r v i ce s  
pe r f o rm ed  i n  a  pa r t i c u l a r  m e t hod  o r  m a nne r .  Th i s  i s  e s pe c i a l l y  
t r ue  i f  t he  t r a i n i ng  i s  g i ve n  pe r i od i c a l l y  o r  a t  f r e que n t  
i n t e r va l s .  An  i nde pe nde n t  wor ke r  o r d i na r i l y  u s e s  h i s  own  
m e t hods  a nd  r e c e ive s  no  t r a i n i ng  f r om  t he  pu r c ha s e r  o f  h i s  
s e r v i ce s .  

 
j .  Am oun t  o f  t im e .  I f  t he  wor ke r  mus t  de vo te  h i s  f u l l  t i m e  t o  
t he  ac t i v i t y  o f  t he  e m pl oy i ng  un i t ,  t h e  e mp l oy i ng  un i t  ha s  
c on t r o l  ove r  t he  am oun t  o f  t i me  t he  wor ke r  s pe nds  wor k i ng  a nd ,  
i m p l i e d l y ,  r e s t r i c t s  h i m  f rom  do i ng  o t he r  ga i n f u l  wor k .  An  
i nde pe nde n t  wor ke r ,  on  t he  o t he r  ha nd ,  i s  f r e e  t o  wor k  whe n  
a nd  f o r  whom  he  c hoos e s .  Fu l l  t i me  doe s  no t  ne c e s s a r i l y  me a n  
a n  8 - hou r  da y  o r  a  5 -  o r  6 - da y  we e k .  I t s  m e a n ing  m a y  va r y  w i t h  
t he  i n t e n t  o f  t he  pa r t i e s ,  t he  na tu r e  o f  t he  oc c upa t i on  a nd  
c us t om s  in  t he  l oca l i t y .  The s e  c ond i t i ons  s hou l d  be  c ons i de r e d  
i n  de f i n ing  “ f u l l  t i m e ” .  Fu l l - t i m e  s e rv i c e s  m ay  be  r e qu i r e d  e ve n  
t hough  no t  s pe c i f i e d  i n  wr i t i ng  o r  o ra l l y .  Fo r  e xa m p le ,  a  pe r s on  
m a y  be  r e qu i r e d  t o  p r oduc e  a  mi n i m um  vo l um e  o f  bus i ne s s  
wh i c h  c om pe l s  h im  t o  de vo t e  a l l  o f  h i s  work i ng  t ime  t o  t ha t  
bus i ne s s ,  o r  he  m a y  no t  be  pe r m i t t ed  t o  wor k  f o r  a nyone  e l s e ,  
a nd  t o  e a r n  a  l i v i ng  he  ne c es s a r i l y  mus t  wor k  f u l l  t im e .  

 
k .  Too l s  a nd  m a te r i a l s .  The  f u r n i s h i ng  o f  t oo l s ,  m a t e r i a l s ,  e t c .  
by  t he  e m p l oy i ng  un i t  i s  i nd i c a t i ve  o f  c on t ro l  ove r  t he  wor ke r .  
W he n  t he  wor ke r  f u r n i she s  t he  t oo l s ,  m a t e r i a l s ,  e t c . ,  i t  
i nd i c a t e s  a  l a c k  o f  c on t r o l ,  bu t  l ac k  o f  c on t ro l  i s  no t  i n d i c a t e d  
i f  t he  i nd i v i dua l  p r ov i des  t oo l s  o r  s upp l i e s  c us t om ar i l y  
f u r n i s he d  by  wor ke r s  i n  t he  t r a de .  

 
l .  Expe nse  r e im bur s e m e n t .  Pa ym e n t  by  t he  em p l oy i ng  un i t  o f  
t he  wor ke r ’ s  a pp rove d  bus i ne s s  a nd / o r  t r a ve l i ng  e xpe ns e s  i s  a  
f a c t o r  i nd i c a t i ng  c on t r o l  ove r  t he  wor ke r .  Conve r s e l y ,  a  l a c k  o f  
c on t r o l  i s  i nd i c a t ed  whe n  t he  wor ke r  i s  pa i d  on  a  j ob  ba s i s  a nd  
ha s  t o  t ake  c a re  o f  a l l  i nc ide n t a l  e xpe ns e s .  Cons i de r a t i on  m us t  
be  g i ve n  t o  t he  f a c t  s om e  i ndepe nde n t  p r o f e s s i ona l s  a nd  
c ons u l t a n t s  r e qu i r e  pa ym e n t  o f  a l l  e xpe ns e s  i n  a dd i t i on  t o  t he i r  
f e e s .  

 
E .  Am ong  t he  f a c to r s  t o  be  c ons i de red  i n  a dd i t i on  t o  t he  f a c t o r s  o f  c on t r o l ,  
s uc h  a s  t hos e  i de n t i f i e d  i n  s ubse c t i on  (D) ,  whe n  de t e rmi n i ng  i f  a n  
i nd i v i dua l  pe r f o r mi ng  s e r v i c e s  m a y  be  i nde pende n t  whe n  pa r a g ra ph  ( 1 )  o f  
s ubs e c t i on  ( B)  i s  app l i c a b l e ,  a r e :  
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1 .  Ava i l a b i l i t y  t o  pub l i c .  The  f a c t  t ha t  a n  i nd i v i dua l  m a ke s  h i s  
s e r v i ce s  a va i l a b l e  t o  t he  ge ne r a l  pub l i c  on  a  c on t i nu i ng  ba s i s  i s  
u s ua l l y  i nd i c a t i ve  o f  i nde pe nde n t  s t a t u s .  An  i nd i v i dua l  m a y  o f f e r  h i s  
s e r v i ce s  t o  t he  pub l i c  i n  a  num be r  o f  wa ys .  Fo r  e xa m p le ,  he  m a y  ha ve  
h i s  own  o f f i ce  a nd  a s s i s t an t s ,  he  ma y  d i s p l ay  a  s i gn  i n  f r on t  o f  h i s  
hom e  o r  o f f i ce ,  he  m a y  ho ld  a  bus i ne s s  l i c e nse ,  he  m a y  be  l i s t e d  i n  a  
bus i ne s s  d i r e c t o ry  o r  m a i n t a i n  a  bus i ne s s  l i s t i ng  i n  a  t e l e phone  
d i r e c t o r y ,  he  m a y  a dve r t i s e  i n  a  ne ws pa pe r ,  t r a de  j ou r na l ,  m a ga z i ne ,  
o r  he  m ay  s i m p ly  m a ke  h im s e l f  a va i l a b l e  t h r ough  wor d  o f  mou t h ,  
whe r e  i t  i s  c u s t omar y  i n  t he  t r a de  o r  bus i ne s s .  

 
2 .  Com pe ns a t i on  on  j ob  ba s i s .  An  e m p l oyee  i s  u s ua l l y ,  bu t  no t  
a l wa ys ,  pa i d  by  t he  hou r ,  we e k  o r  mon t h ;  whe r e a s ,  paym e n t  on  a  j ob  
ba s i s  i s  cu s t om ar y  whe r e  t he  wor ke r  i s  i nde pende n t .  Paym e n t  by  t he  
j ob  m a y  inc l ude  a  p r e de t e rm i ne d  l um p  s um  wh i c h  i s  c om pu t e d  by  t he  
num be r  o f  hou r s  r e qu i r e d  to  do  t he  j ob  a t  a  f i xe d  r a t e  pe r  hou r .  
Pa ym e n t  on  a  j ob  ba s i s  m ay  i nvo l ve  pe r i od i c  pa r t i a l  pa ym e n t s  ba s e d  
upon  a  pe r c e n t  o f  t he  t o t a l  j ob  p r i ce  o r  t he  a m oun t  o f  t he  t o t a l  j ob  
c om pl e t ed .  The  gua r a n t e e  o f  a  m i n im um  s a l a r y  o r  t he  g r a n t i ng  o f  a  
d r a wi ng  a c c oun t  a t  s t a t e d  i n t e rva l s ,  w i t h  no  r e qu i r em en t  f o r  
r e pa yme n t  o f  t he  e xc e s s  ove r  e a r n i ngs ,  t e nds  t o  i nd i c a t e  t ha t  
e x i s t e nc e  o f  a n  e mp l oye r - em p l oye e  r e l a t i onsh i p .  

 
3 .  Re a l i za t i on  o f  p r o f i t  o r  l o s s .  An  i nd i v i dua l  who  i s  i n  a  pos i t i on  t o  
r e a l i z e  a  p r o f i t  o r  s u f f e r  a  l o s s  a s  a  r e s u l t  o f  h i s  s e r v i c es  i s  ge ne ra l l y  
i nde pe nde n t ,  wh i l e  t he  i nd iv i dua l  who  i s  a n  em p l oye e  i s  no t  i n  suc h  a  
pos i t i on .  Oppor t un i t y  f o r  p ro f i t  o r  l o s s  m a y  be  e s t a b l i she d  by  one  o r  
m or e  o f  a  va r i e t y  o f  c i r c um s t a nc e s ;  e .g . :  
 

a .  The  ind i v i dua l  ha s  c on t i nu i ng  a nd  r ec u r r i ng  s i gn i f i c an t  
l i a b i l i t i e s  o r  ob l i ga t i ons  i n  c onne c t i on  w i t h  t he  pe r f o r ma nc e  o f  
t he  wor k  i nvo l ved ,  a nd  s uc c e s s  o r  f a i l u r e  de pe nds ,  t o  a n  
a pp r e c i a b l e  de g ree ,  on  the  r e l a t i ons h i p  o f  r e ce ip t s  t o  
e xpe nd i t u r e s .  

 
b .  The  ind i v i dua l  a g r e e s  t o  pe r f o rm  s pe c i f i c  j obs  fo r  p r i c e s  
a g r e e d  upon  i n  a dva nc e ,  a nd  pa ys  e xpe ns e s  i ncu r r e d  i n  
c onne c t i on  w i t h  t he  wor k ,  s uc h  a s  wa ge s ,  r e n t s  o r  o t he r  
s i gn i f i c an t  ope r a t i ng  e xpe ns e s .  

 
4 .  Ob l i ga t i on .  An  e m p l oye e  u s ua l l y  ha s  t he  r i gh t  t o  e nd  h i s  
r e l a t i onsh i p  w i t h  h i s  e m p l oye r  a t  a ny  t im e  he  w i s he s  w i t hou t  
i nc u r r i ng  l i a b i l i t y ,  a l t hough  he  m a y  be  r e qu i r e d  t o  p r ov i de  no t i c e  o f  
h i s  t e rm ina t i on  f o r  s ome  pe r i od  i n  a dva nc e  o f  t he  t e r m i na t i on .  An  
i nde pe nde n t  wor ke r  u s ua l ly  a g r e e s  t o  c om p le t e  a  s pec i f i c  j ob .  He  i s  
r e s pons i b l e  f o r  i t s  s a t i s f ac t o r y  c om pl e t i on  a nd  wo u l d  be  l e ga l l y  
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ob l i ga t e d  t o  m a ke  good  f o r  f a i l u r e  t o  c om p l e t e  t he  j ob ,  i f  l e ga l  r e l i e f  
we r e  s ough t .  

 
5 .  S i gn i f i c a n t  i nve s t me n t .  A  s i gn i f i c a n t  i nves t m e n t  by  a  pe r son  i n  
f a c i l i t i e s  u s e d  by  h i m  i n  p e r f o rm ing  s e r v i ce s  f o r  a no t he r  t e nds  t o  
s how a n  i nde pe nde n t  s t a t us .  On  t he  o t he r  ha nd ,  t he  f u rn i s h i ng  o f  a l l  
n e c e s s a r y  f a c i l i t i e s  by  t he  e m p l oy ing  un i t  t e nds  t o  i nd i c a t e  t he  
a bs e nc e  o f  a n  i ndepe nde n t  s t a t u s  on  the  pa r t  o f  t he  worke r .  Fa c i l i t i e s  
i nc l ude  equ i pm e n t  o r  p r e m is e s  ne c e s s a r y  f o r  t he  wor k ,  bu t  no t  t oo l s ,  
i n s t r um en t s ,  c l o th i ng ,  e t c . ,  t h a t  a r e  p r ov ide d  by  e m p l oyees  a s  a  
c om m on  p r a c t i c e  i n  t he i r  pa r t i c u l a r  t r a de .  

 
I f  t he  wor ke r  m a ke s  a  s i gn i f i c a n t  i nve s t me n t  i n  f a c i l i t i e s ,  s uc h  a s  a  
ve h i c l e  no t  r e a s ona b l y  s u i t e d  t o  pe r s ona l  u s e ,  t h i s  i s  i nd i c a t i ve  o f  a n  
i nde pe nde n t  r e l a t i ons h i p .  A  s i gn i f i c an t  e xpe nd i t u re  o f  t i m e  o r  mone y  
f o r  a n  i nd i v i dua l ’ s  e duc a t i on  i s  no t  ne c e s s a r i l y  i nd i c a t i ve  o f  a n  
i nde pe nde n t  r e l a t i ons h i p .  

 
6 .  S i m u l t a ne ous  con t r a c t s .  I f  a n  i nd i v i dua l  wor ks  f o r  a  num be r  o f  
pe r s ons  o r  f i r m s  a t  t h e  s am e  t i me ,  i t  i nd i c a t e s  a n  i nde pe nde n t  s t a t u s  
be c a us e ,  i n  s uc h  c a s e s ,  t he  wor ke r  i s  u s ua l l y  f r e e  f r om  c on t r o l  by  a ny  
o f  t he  f i rm s .  I t  i s  pos s i b l e ,  howe ve r ,  t ha t  a  pe r s on  ma y  wor k  f o r  a  
num be r  o f  pe op l e  o r  f i rm s  a nd  s t i l l  b e  a n  e m p l oye e  o f  one  o r  a l l  o f  
t he m .  The  de c i s i ons  r e ac he d  on  o the r  pe r t i ne n t  f a c to r s  s hou ld  be  
c ons i de red  whe n  e va l ua t i ng  t h i s  f a c to r .  

 
F .  W he the r  t he  p r e ponde r a nc e  o f  t he  e v ide nc e  i s  be i ng  we i ghe d  t o  
de t e rm i ne  i f  t he  i nd i v i dua l  pe r f o r ming  s e r v i ce s  f o r  a n  e m p l oy i ng  un i t  i s  a n  
e m p l oyee  unde r  t he  ge ne r a l  de f i n i t i on  o f  e m ploye e  c on ta i ne d  i n  s ubs e c t i on  
( A) ,  o r  m a y  be  i nde pe nde n t  whe n  pa r a g r aph  ( 1 )  o f  s ubs e c t i on  ( B)  i s  
a pp l i ca b l e ,  t he  f ac t o r s  c ons i de r e d  sha l l  be  we i ghe d  i n  a c c o r da nc e  w i t h  
t he i r  a ppr op r i a t e  va l ue  t o  a  c o r r e c t  de t e rm i na t i on  o f  t he  r e l a t i ons h i p  unde r  
t he  f ac t s  o f  t he  pa r t i c u l a r  ca s e .  The  we i gh t  t o  be  g i ve n  t o  a  f a c to r  i s  no t  
a l wa ys  cons t a n t .  The  de g re e  o f  impor t a nce  m a y  va r y ,  de pe nd ing  upon  t he  
oc c upa t i on  o r  wo r k  s i t ua t i on  be i ng  c ons i de r e d  a nd  why  t h e  f a c t o r  i s  
p r e s e n t  i n  t he  pa r t i c u l a r  s i t ua t i on .  Som e  f a c t o r s  m a y  no t  a pp l y  t o  
pa r t i c u l a r  oc c upa t ions  o r  s i t ua t i on ,  wh i l e  t he r e  m a y  be  o t he r  f a c t o r s  no t  
s pe c i f i c a l l y  i de n t i f i e d  he re in  t ha t  s hou l d  be  cons i de r ed .  

 
I n  we i gh ing  t he  e v i de nc e  a nd  a pp l y i ng  t he  l a w t o  t he  f ac t s  i n  t h i s  c a s e ,  t he  

Appe a l s  Boa r d  c ons i de r e d  e v i de nc e  o f  t he  s ubs t a nc e ,  no t  m er e ly  t he  f o rm ,  o f  t he  
r e l a t i onsh i p  be t we e n  t he  Pe t i t i o ne r  a nd  t he  W or ke r s ,  a s  r e qu i r e d  i n  A .A .C .  
Se c t i on  R6- 3 - 1723 ( D) ( 1 ) ,  i nc l ud i ng  t he  e l em e n t s  o f  c on t r o l  a nd  i ndepe nde nc e  
w i t h i n  t he  m e a n i ng  o f  A .A .C .  Se c t i ons  R6- 3 - 1723 ( A) ( 1 ) ,  ( D) ,  a nd  ( E ) .  
Add i t i ona l  c ons i de r a t i ons  we r e  a l s o  e xa m i ned  by  t he  Appe a l s  Boa r d  pu r s ua n t  t o  
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A .A .C .  Se c t i on  R6- 3 - 1723 ( F )  t o  de t e rm i ne  whe t he r  a n  em p l oye r - e m p l oyee  
r e l a t i onsh i p  e x i s t s .    

Com m on I nd i c i a  o f  Cont r o l  
 
A r i z ona  Adm i n i s t r a t i ve  Code ,  Se c t i on  R6- 3 - 1723  p r ov i de s  gu i da nc e  f o r  

de t e rm i n ing  whe t he r  a n  e mp l oye r - em p l oye e  r e l a t i onsh i p  e x i s t s .  Se c t i on  R6 - 3 -
1723 ( D) (2 )  l i s t s  t he  c omm on  i nd i c i a  o f  con t r o l  t o  be  c ons i de r e d  in  a ny  
de t e rm i na t i on .    

 
I n  r ea c h i ng  i t s  de t e rm i na t i on  t ha t  a n  e mp l oye r - em p l oye e  r e l a t i ons h i p  

e x i s t e d  be t we e n  t he  W or ke r s  a nd  t he  Pe t i t i one r ,  t he  De pa r tm e n t  c onc l ude d  t ha t  
t he  Pe t i t i one r  p r ov i de d  i n s t r uc t i ons  t o  t he  W or ke r s  r e ga r d i ng  whe n  a nd  whe r e  
t he  s e r v i c e s  we r e  t o  be  pe r f o rm e d ;  t ha t  t he  W or ke r s  we r e  r e qu i r e d  t o  p r ov i de  
r e po r t s  t o  t he  Pe t i t i one r  on  t he  p r og r e s s  o f  t he i r  wor k ;  t ha t  t he  W or ke r s  we r e  
r e qu i r e d  t o  p r ov i de  t he i r  s e r v i c e s  a t  t he  Pe t i t i one r ’ s  j obs i t e ;  t ha t  t he  Pe t i t i one r  
e s t a b l i s he d  a n  o r de r  o f  s e que nc e  f o r  t he  pe r fo r m a nce  o f  t he  Wor ke r s ’  s e r v i ce s ;  
t ha t  t he  Pe t i t i one r  ha d  t he  r i gh t  t o  d i s c ha r ge  t he  W or ke r s  a t  a ny  t i me  wi t hou t  
no t i c e  a nd  w i t hou t  l e ga l  l i ab i l i t y ;  t ha t  t he  Pe t i t i one r  e s t a b l i s hed  s e t  hour s  f o r  
t he  W or ke r s  t o  wor k ;  t ha t  t he  W or ke r s  we re  r e qu i r e d  to  de vo t e  t he i r  f u l l  t im e  t o  
t he  Pe t i t i one r ,  a nd  c ou l d  no t  ke e p  a no t he r  j ob  wh i l e  wor k i ng  f o r  t he  Pe t i t i one r ;  
t ha t   t he  Pe t i t i one r  f u r n i sh e d  t oo l s  a nd  m a te r i a l s  t o  t h e  W or ke r s ;  a nd  t ha t  t he  
Pe t i t i one r  r e im bur s e d  t he  W or ke r s  f o r  e xpe ns e s .  

 
The  e v i de nc e  o f  r e c o r d  e s t a b l i s he s  t ha t  t he  Pe t i t i one r  d id  no t  ha ve  

a u t ho r i t y  ove r  t he  W or ke r s ’  a s s i s t a n t s .  The  W or ke r s  a l s o  d i d  no t  ha ve  t he  
a u t ho r i t y  t o  d i r e c t  o r  s upe r v i s e  a nyone  o t he r  t ha n  t he i r  own  a s s i s t a n t s .  W i tne s s e s  
f o r  t he  Pe t i t i one r  a l s o  t e s t i f i e d  t ha t  t he  Pe t i t i one r  d id  no t  have  a ny  au t ho r i t y  
ove r  t he  wor ke r ’ s  a s s i s t a n t s ,  a nd  t ha t  t he  W orke r s  c ou ld  h i r e  a s s i s t a n t s  w i t hou t  
a pp r ova l  by  t he  Pe t i t i one r .  The  Pe t i t i one r ’ s  w i t ne s se s  a l s o  t e s t i f i e d  t ha t  t he  
W or ke r s  d i d  no t  ha ve  t he  au t ho r i t y  t o  d i r e c t  o r  s upe r v i s e  a nyone  o t he r  t ha n  t he i r  
own  a s s i s t a n t s .  

 
The  e v i denc e  o f  r ec o r d  e s t ab l i s he s  t ha t  t he  W or ke r s  we re  no t  p r ov i de d  w i th  

a ny  t r a i n i ng  o r  i n s t r uc t i on  by  t he  Pe t i t i one r  on  how t o  pe r f o r m  t he i r  s e r v i ce s .  
Add i t i ona l l y ,  t he  Pe t i t i one r  d i d  no t  ha ve  a ny  wr i t t e n  po l i c i e s  t ha t  i t  r e qu i r e d  t he  
W or ke r s  t o  f o l l ow .  W i t nes s e s  f o r  t he  Pe t i t i one r  c r e d i b l y  t e s t i f i e d  t ha t  t he  
W or ke r s  r e l i e d  on  t he i r  own  e xpe r i e nc e  a nd  e xpe r t i s e  t o  de t e r mi ne  how t he y  
wou l d  p rov i de  t he i r  s e r v i c e s  a nd  we r e  no t  p r ov ide d  w i t h  a ny  t r a i n i ng  o r  
i n s t r uc t i ons  by  t he  Pe t i t i one r .  Any  in s t r uc t i ons  p r ov i de d  by  t he  Pe t i t i one r  we re  
t yp i c a l l y  c om m unic a t i ons  r e ga r d i ng  t he  l oc a t ion  o f  t he  p r o j ec t  j obs i t e  a nd  whe n  
t he  s e r v i c e s  we r e  t o  be  c om m e nce d .  W he n  the  W or ke r s  we r e  expe c t e d  to  p r ov i de  
t he i r  s e r v i c e s  c ou ld  de pe nd  on  t he  na t u r e  o f  a  p r o j e c t ,  i n c l ud i ng  t he  p r og re s s  a nd  
c om pl e t ion  o f  o t he r  a s pec t s  o f  t he  p r o j e c t .    

 
The  e v i de nc e  o f  r e c o r d  e s t a b l i s he s  t ha t  t he  W or ke r s  wou l d  p r ov i de  t he  

Pe t i t i one r  w i t h  ve r ba l  r e por t s  r e ga rd i ng  t he  s t a t u s  a nd  e xpe c t ed  c om pl e t i on  o f  
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t he i r  work .  W i t ne s s e s  f o r  t he  Pe t i t i one r  c r e d i b ly  t e s t i f i ed  t ha t  t he  W or ke r s  we r e  
no t  r e qu i r e d  t o  r epo r t  o r  subm i t  a  r e po r t  t o  t he  Pe t i t i one r ,  bu t  t ha t  t hey  wou l d  
pe r i od i c a l l y  p r ov ide  i n f o rm a l  ve r ba l  upda t e s  r e ga r d ing  t he  s t a t u s  a nd  e xpe c t e d  
c om pl e t ion  o f  t he i r  wor k  a s  a  c ou r t e sy .  

 
The  e v i de nc e  o f  r e c o r d  e s t a b l i s he s  t ha t  t he  W or ke r s  we r e  no t  r e qu i r e d  t o  

p r ov i de  t he i r  s e r v i c e s  a t  t he  Pe t i t i one r ’ s  p l a c e  o f  wor k .   Due  t o  t he  na t u r e  o f  
t he i r  occ upa t i on ,  t he  s e rv i c e s  p rov i de d  by  t he  W or ke r s  we r e  ne c e s s a r i l y  
pe r f o rm ed  a t  t he  j obs i t e  l oc a t i on  o f  t he  p r o j e c t .  As  we l l ,  t h e  Pe t i t i one r  d i d  no t  
p r ov i de  any  s upe r v i s i on  a t  t he  j obs i t e  l oca t i on .  W i t ne s s e s  f o r  t he  Pe t i t i one r  a l s o  
t e s t i f i e d  t ha t  t he  W or ke r s  wou l d  no t  be  a t  t he  Pe t i t i one r ’ s  p re m i se s  du r i ng  t he  
no r m a l  c ou r s e  o f  t he i r  wor k  a nd  t ha t  t he  Pe t i t i one r  d id  no t  p r ov i de  s upe r v i s i on  
a t  t he  j obs i t e  l oca t i on .  Whi l e  one  wor ke r  d i d  r e ce ive  t r a nspo r t a t i on  t o  t he  
p r o j e c t  j obs i t e  f rom  t he  Pe t i t i one r ’ s  p r e m ise s ,  t h i s  wa s  a  t e m por a r y  c ou r t e sy  
e x t e nde d  by  t he  Pe t i t i one r ,  be ca us e  t he  wor ke r  ha d  be e n  e xpe r i e nc i ng  
m e c ha n i ca l  p r ob l em s  wi t h  h i s  ve h ic l e .   

 
The  e v i de nc e  o f  r e c o r d  e s t a b l i s he s  t ha t  t he  W or ke r s  we r e  no t  r e qu i r e d  t o  

pe r s ona l ly  pe r f o rm  t he i r  s e r v i ce s .  W i t nes s es  f o r  t he  Pe t i t i one r  c r e d i b ly  t e s t i f i ed  
t ha t  pe r sona l  pe r fo r m a nce  wa s  no t  r e qu i r e d  and  t ha t  a  s ubs t i t u t e  wor ke r  cou l d  be  
u s e d  w i t hou t  a pp r ova l  by  t he  Pe t i t i one r .  I n  t he  Re c ons ide r e d  De te r mi na t i on ,  t he  
De pa r t men t  a l s o  conc l ude s  t ha t  t he  Pe t i t i one r  “ wa s  i n t e r e s t e d  i n  ge t t i ng  t he  j ob  
done  no  m a t t e r  t he  m e a ns” .   

 
 The  e s t ab l i s hme n t  o f  a  wor k  s e que nc e  f o r  t he  W or ke r s ’  s e r v i ce s  c ou l d  be  

c on t i nge n t  on  t he  na t u re  o f  a  s pec i f i c  p r o j e c t .  Com m un ic a t i ons  w i th  t he  
Pe t i t i one r  r e ga r d ing  a  s e que nc e  f o r  t he  pe r f o rm a nc e  o f  t he  s e r v i c e s  c ou l d  de pe nd  
on  t he  na t u r e  o f  a  pa r t i c u l a r  p r o j ec t ,  i n c l ud ing  t he  p r og r e s s  a nd  c om pl e t i on  o f  
o t he r  a spe c t s  o f  t he  p r o j e c t .  Cons e que n t l y ,  t he  pe r f o r m a nc e  o f  a  pa r t i c u l a r  
a s pe c t  o f  a  p r o j e c t  m i gh t  ne c e s s a r i l y  r e l y  upon  t he  p r i o r  c om ple t i on  o f  a no t he r  
a s pe c t  o f  t he  p r o j ec t .   

 
The  Pe t i t i one r  cou l d  d i sc ha r ge  t he  W or ke r s  w i t hou t  i nc u r r i ng  l e ga l  

l i a b i l i t y .  I n  c on t r a s t ,  t h e r e  i s  no t  s u f f i c i en t  e v i denc e  t o  conc l ude  t ha t  t he  
W or ke r s  d i d  no t  ma ke  t he i r  s e r v i ce s  a va i l a b l e  t o  t he  pub l i c  on  a  c on t i nu i ng  ba s i s  
du r i ng  t he  a ud i t  pe r i od .   I n  f a c t ,  w i t ne s se s  fo r  t he  Pe t i t i one r  c r e d i b l y  t e s t i f i e d  
t ha t  t he  W or ke r s  ha d  m a de  t he i r  s e rv i c e s  a va i l a b l e  t o  t he  pub l i c ,  i nc l ud i ng  on  
s oc i a l  m ed i a ,  o r  we r e  a l wa ys  f r e e  t o  do  s o .   

 
W i t h  r e spe c t  t o  t r a i n i ng ,  t he  Depa r tm e n t  s t a t e s  i n  t he  Re c ons i de re d  

De t e r mi na t i on  t ha t  “  s t a t e d  t ha t  t he  l a bo r e r s  d i d  no t  r equ i r e  o r  p r ov i de d  
[ s i c ]  t r a in i ng  be ca us e  t he y  we r e  e xpe r i e nc e d  i n  t he i r  f i e l d”  a nd  c onc l ude d  t ha t  
t he  f ac t o r  wa s  neu t r a l .  I n  t h i s  ca s e ,  t he  e v i de nc e  o f  r e c o r d  e s t a b l i s he s  t ha t  t he  
W or ke r s  d i d  no t  r e c e i ve  a ny  t r a i n i ng  o r  i n s t ruc t i on  f rom  t he  Pe t i t i one r  on  how  
t he  Pe t i t i one r  wa n t e d  t he  se r v i ce s  pe r f o rm e d .  The  W orke r s  d rew  f r om  the i r  own  
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e xpe r t i s e  t o  de t e rm i ne  how t he y  wou l d  p r ov i de  t he i r  s e r v i ce s .  The  Pe t i t i one r  
a l s o  d i d  no t  ha ve  a ny  wr i t t e n  po l i c i e s  t ha t  i t  r e qu i r e d  the  W or ke r s  t o  f o l l ow .   

 
The  De pa r t me n t  de t e rm i ne d  t ha t  t he  W or ke r s  ha d  be e n  wor k i ng  f u l l  t i me  

f o r  t he  Pe t i t i one r  a nd  we r e  una b l e  t o  ke e p  ano t he r  j ob  wh i l e  wor k i ng  f o r  t he  
Pe t i t i one r .   I n  i t s  de t e rm i na t i on ,  t he  De pa r t me n t  no t e s  t ha t  one  o f  t he  W or ke r s  
ha d  wor ke d  f r om  38  t o  40  hou r s  pe r  we e k .  Ho we ve r ,  w i t ne s s e s  fo r  t he  Pe t i t i one r  
c r e d i b l y  t e s t i f i e d  t ha t  t he  W or ke r s  we r e  no t  r e qu i r e d  t o  wor k  a  s e t  num be r  o f  
hou r s  a nd  we r e  no t  r e s t r i c t ed  f r om wor k i ng  f o r  a nyone  e l s e .  I t  wa s  a l s o  be l i e ve d  
t ha t  t he  W or ke r s  we r e  wor k i n g  f o r  o t he r  c l i e n t s  du r i ng  t he  a ud i t  pe r i od .   
Add i t i ona l l y ,  38  to  40  hou r s  o f  work  pe r  wee k  wa s  ge ne r a l l y  c ons i de red  t o  be  
l e s s  t ha n  f u l l  t im e  wor k  f o r  a  g i ve n  wor ke r  i n  t he  i ndus t r y .  

 
The  De pa r tm e n t  de t e rm i ne d  t ha t  t he  Pe t i t i one r  ha d  f u r n i s hed  m a t e r i a l s ,  

h e a vy  e qu i pm e n t ,  a nd  t oo l s  f o r  t he  W or ke r s  t o  pe r f o rm  t he i r  s e r v i ce s .   Howe ve r ,  
w i t ne s s e s  f o r  t he  Pe t i t i on e r  c r e d i b ly  t e s t i f i ed  t ha t  t he  W or ke r s  u s e d  t he i r  own  
e qu i pm e n t  a nd  t oo l s  f o r  t he  pe r f o rm a nc e  o f  t he i r  s e r v i c e s .  The  Pe t i t i one r ’ s  
w i t ne s s e s  a l s o  t e s t i f i e d  t ha t  t he  Wor ke r s  cou l d  pu rc ha s e  a dd i t i ona l  s upp l i e s  
d i r e c t l y  f r om  t he  Pe t i t i one r  a t  a  f a vo r a b l e  p r i c e  f o r  u se  on  p r o j e c t s  bo t h  r e l a t e d  
a nd  un r e l a t e d  t o  t he  Pe t i t i one r .   

 
The  De pa r t me n t  de t e rm i ne d  t h a t  t he  Pe t i t i one r  ha d  r e imbur s e d  t he  W or ke r s  

f o r  gas  expe ns e s  and  m a te r i a l s  s uc h  a s  kne e  pa d s .  W hi l e  t he  De pa r tm e n t  s t a t e s  i n  
t he  Re c ons i d e r e d  De t e r mi na t i on  t ha t  t he re  i s  “ no  e v i denc e  f r om t he  l a bo re r s  t ha t  
t he r e  was  s om e  s o r t  o f  r e im bur se m e n t  f rom   t o  t he  l a bo re r s ” ,  t he  
De pa r t men t ’ s  w i t ne s s  t e s t i f i e d  t ha t  t h i s  s t a t em e n t  ma y  ha ve  be e n  m a de  i n  e r r o r  
a nd  t ha t  t he  f a c t o r  we i ghed  i n  f a vor  o f  a n  em p l oye r - e m p l oyee  r e l a t i onsh i p .  The  
Pe t i t i one r ,  howe ve r ,  s t a t e s  i n  i t s  a ppe a l  t ha t  t he  W or ke r s  ha d  no t  be en  
r e im bur se d  f o r  expe ns e s .  Add i t i ona l l y ,  w i t ne s s e s  fo r  t he  Pe t i t i one r  c r e d i b l y  
t e s t i f i e d  t ha t  t he  W or ke r s  ha d  ne ve r  be e n  r e im bur s e d  f o r  a ny  expe ns e s .   

 
Ba s e d  on  ou r  r e v i e w  o f  a l l  t h e  e v i de nc e ,  we  f i nd  t ha t  t he  c om mon  i nd i c i a  

o f  c on t r o l  f a c t o r s  c ons i de red  f a vo r s  a  f i nd i ng  t ha t  t he  W or ke r s  we r e  i ndepe nde n t  
c on t r ac t o r s .  

Fac t or s  Ind i c a t i ve  o f  I nde pe nde nc e  
 
A r i z ona  Adm i n i s t r a t i ve  Code ,  Se c t i on  R6- 3 - 1723  p r ov i de s  gu i da nc e  f o r  

de t e rm i n ing  whe t he r  a n  e mp l oye r - em p l oye e  r e l a t i onsh i p  e x i s t s .  Se c t i on  R6 - 3 -
1723 ( E)  l i s t s  t he  com m on  f a c t o r s  i nd i c a t i ve  o f  i nde pende nc e  t o  be  c ons ide r e d  in  
a ny  de t e rm i na t i on .    

 
I n  r ea c h i ng  i t s  de t e rm i na t i on  t ha t  a n  e mp l oye r - em p l oye e  r e l a t i ons h i p  

e x i s t e d  be t we e n  t he  W or ke r s  a nd  t he  Pe t i t i one r ,  t he  De pa r tm e n t  c onc l ude d  t ha t  
t he  W or ke r s  d i d  no t  a dve r t i s e  o r  m a ke  t he i r  s e r v i c e s  a va i l a b l e  t o  t he  pub l i c ;  t ha t  
t he  W or ke r s  we r e  c om pe nsa t e d  a t  an  hou r l y  r a t e ;  t ha t  t he  Wor ke r s  c ou l d  no t  
r e a l i z e  a  p r o f i t  o r  a  l o s s  a s  a  r e s u l t  o f  t he i r  s e r v i ce s ;  t ha t  t he  W or ke r s  d i d  no t  
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ha ve  s i gn i f i c a n t  i nve s t me n t  i n  bus i ne s s  a s s e t s  u s e d  i n  pe r f o rm ing  t he  s e r v i c e s  
f o r  t he  Pe t i t i one r ;  a nd  t ha t  t he  W orke r s  d i d  no t  ha ve  o t he r  c l i e n t s  a nd  d i d  no t  
wor k  f o r  a ny  o t he r  c om pa ny  wh i l e  wor k i ng  f o r  t he  Pe t i t i one r .  

 
The  De pa r tm e n t  de t e rm i ne d  t ha t  t he  W or ke r s  d i d  no t  a dve r t i s e  o r  ma ke  

t he i r  s e rv i c e s  a va i l a b l e  t o  t he  pub l i c  du r i ng  t he  a ud i t  pe r i od .  Whi l e  t he  
De pa r t men t  s t a t e s  i n  t he  Re c ons i de red  De t e r mi na t i on  t ha t  “ [ i ] n  t he  p r e s e n t  c a s e ,  
t he r e  i s  no  e v i de nc e  t ha t  t he  l a b o re r s  d i d  no t  a dve r t i s i ng  [ s i c ]  t he i r  s e r v i c e s  t o  
t he  pub l i c .  Pe r   i n t e r v i e w ,  t he y  s t a t e d  t ha t  t he  l a bor e r s  m i gh t  ad ve r t i s e  
t he i r  s e rv i c e s  s i nc e  t he y  ha ve  o t he r  j obs ” ,  i t  c onc l udes  t ha t  “ [ t ] h i s  f a c to r  doe s  
no t  we i gh  i n  f a vo r  o f  i nde pe nde nc e ” .  W i tne s s e s  fo r  t he  Pe t i t i one r  c r e d i b l y  
t e s t i f i e d  t ha t  t he  W or ke r s  ha d  i n  f ac t  m a de  the i r  s e r v i c e s  a va i l a b l e  t o  t he  pub l i c ,  
s uc h  a s  on  s oc i a l  m e d i a ,  on  a  c on t inu i ng  ba s i s  du r i ng  t he  a ud i t  pe r i od  o r  we r e  
o t he r wi se  no t  r e s t r i c t e d  t o  do  s o .  The  Pe t i t i one r  be l i e ve d  t ha t  t he  W orke r s  ha d  
c on t r ac t s  w i t h  o t he r  pa r t i e s  du r i ng  the  a ud i t  pe r i od  bas e d  on  c onve r s a t i ons  w i t h  
t he  W or ke r s .  As  a  r e s u l t ,  t h e  Pe t i t i one r  wou l d  s c he du l e  a r ound  t he  Wor ke r s ’  
a va i l a b i l i t y  a nd  p re v i ous  c om m i t m e n t s .  Cons e que n t l y ,  t he r e  we re  no  r e s t r i c t i on s  
on  t he  W or ke r s  a dve r t i s i ng  o r  m ak i ng  t he i r  s e r v i c es  a va i l a b l e  t o  t he  ge ne r a l  
pub l i c  on  a  c on t i nu i ng  ba s i s  a nd  t he r e  i s  no t  s u f f i c i e n t  e v i de nc e  t o  c onc lude  t ha t  
t he  W or ke r s  ha d  no t  i n  f a c t  done  s o  du r i ng  t he  a ud i t  pe r i od .   

 
The  De pa r t me n t  de t e rm i ne d  t ha t  t he  W or ke r s  we r e  pa id  a t  a n  hou r l y  r a t e .   

The  De pa r tm e n t  a l s o  de t e r m i ne d  tha t  t he  W or ke r s  we r e  no t  s ub j ec t  t o  a n  
oppo r t un i t y  f o r  p r o f i t  o r  l o s s ,  i nc l ud ing  be c a use  t he  W orke r s  we r e  pa i d  a  s e t  r a t e  
pe r  hou r .   Ho we ve r ,  t he  Pe t i t i one r  e l a bo ra t e d  i n  i t s  a ppe a l  t ha t  wh i l e  t he  
W or ke r s  m a y  be  pa i d  r e gu la r l y ,  t he y  we r e  i n  e s s e nc e  be i ng  c ompe ns a t e d  on  a  j ob  
ba s i s ,  ba s e d  on  an  e s t i m a te  o f  t he  t o t a l  j ob  p r i c e .  W i t ne s s e s  fo r  t he  Pe t i t i one r  
a l s o  t e s t i f i e d  c r ed i b l y  t ha t  t he  Wor ke r s  we r e  c om pe ns a t e d  on  a  j ob  ba s i s .  
Fu r t he r ,  a  Pe t i t i one r ’ s  w i tne s s  a l s o  p r ov i de d  a n  i n s t anc e  i n  wh i c h  a n  expe c t e d  
p r o f i t  was  una b l e  t o  be  r ea l i z e d  due  t o  a n  una n t i c i pa t e d  c i r c um s t a nc e  a t  t he  j ob  
s i t e .      

 
I n  t he  Re c ons i de red  De t e rmi na t i on ,  t he  De pa r tm e n t  de t e r m i ne d  t he  l a bor e r s  

“ c ou l d  no t  t e r m ina t e  o r  be  t e rm ina t e d  by   w i t hou t  i nc u r r i ng  l e ga l  
l i a b i l i t y”  a nd  c onc l ude d  t ha t  t he  ob l i ga t ion  f a c t o r  wa s  ne u t r a l .  Howe ve r ,  
w i t ne s s e s  f o r  t he  Pe t i t i one r  be l i e ved  t ha t  t he  W or ke r s  c ou l d  e nd  t he  wor k i ng  
r e l a t i onsh i p  p r i o r  t o  t he  c onc l u s i on  o f  a  p r o j e c t  w i t hou t  i ncu r r i ng  a ny  l e ga l  
l i a b i l i t y .   

 
The  De pa r tm e n t  de t e rm i ne d  t ha t  t he  W or ke r s  d i d  no t  ha ve  a  s i gn i f i c a n t  

i nve s tm en t  i n  bus i ne s s  a s s e t s  u s ed  i n  t he  pe r f o rma nc e  o f  s e r v i ce s  f o r  t he  
Pe t i t i one r .  Howe v e r ,  w i t nes s e s  f o r  t he  Pe t i t i one r  c r e d i b l y  t e s t i f i e d  t ha t  t he  
W or ke r s  ha d  i nves t e d  i n  bus i ne s s  a s s e t s  c ons i s t e n t  w i t h  t he  na t u re  o f  t he  
oc c upa t i on .  I n  t h i s  c a s e ,  t he  W or ke r s  ha d  t o  ma ke  a n  i nve s t me n t  i n  t he  pu r c ha se  
o f  a  ve h i c l e ,  s uc h  a s  a  t r uc k ,  a s  w e l l  a s  i n  t oo l s  a nd  e qu i pme n t  r e qu i r e d  t o  
pe r f o rm  the i r  s e r v i c e s .   
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Ba s e d  on  ou r  r e v i e w  o f  a l l  t h e  e v i denc e ,  we  f i nd  t ha t  t he  f a c t o r s  i nd i c a t ive  

o f  i nde pende nc e  f avo r s  a  f i nd i ng  t ha t  t he  W or ke r s  we r e  i nde pe nde n t  c on t r a c t o r s .  
 

Addi t i ona l  Cons i de r a t i ons  
 

Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 - 1723 ( F )  p r ov i de s  gu i da nc e  on  
a dd i t i ona l  c ons i de r a t i ons  f o r  de t e rm i n i ng  whe t he r  a n  em p l oye r - e m p l oyee  
r e l a t i onsh i p  e x i s t s .  

 
I n  s uppo r t  o f  i t s  c onc l u s ion  t ha t  m a nda te d  a  f i nd ing  o f  a n  e m p l oye r -

e m p l oyee  r e l a t i onsh i p  be t we e n  t he  W or ke r s  a nd  t he  Pe t i t i one r ,  t he  De pa r tm e n t  
c onc l uded  t ha t  t he  s e r v i c e s  p r ov i de d  by  t he  W orke r s  we re  i n t e g ra l  t o  t he  
Pe t i t i one r ’ s  bus ine s s  a nd  t ha t  t he  W or ke r s  ha d  p r ov i de d  s e r v i c es  t o  t he  
Pe t i t i one r  on  a  l ong - t e rm  bas i s .   

 
As  t he  Pe t i t i one r  ope r a t e s  a s  a  c onc r e t e  a nd  c ons t r uc t i on  c ompa ny ,  t he  

c onc r e t e  a nd  t i l e  r e l a t e d  s e rv i c e s  p r ov i de d  by   ,   ,  
 ,   ,  a nd    we r e  i n t e g r a l  t o  t he  Pe t i t i one r ’ s  

r e gu l a r  bus i ne s s  ac t i v i t y .  Howe ve r ,  t he  de m o l i t i on  s e r v i c e s  p r ov ide d  by   
 and    we r e  no t  i n t e g r a l  t o  t he  Pe t i t i one r ’ s  r e gu l a r  bus i ne s s  

a c t i v i t y .    
 
The  De pa r t me n t  de t e rm i ne d  t ha t  a  c on t i nu i ng  r e l a t i onsh i p  e x i s t e d  be t wee n  

t he  Pe t i t i one r  a nd  t he  W or ke r s ,  a nd  tha t  t he  Wor ke r s  had  p r ov i ded  t he i r  s e r v i c e s  
on  a  l ong - t e rm  ba s i s .   Howe ve r ,  t he  s e r v i c es  p r ov i ded  by  t he  W or ke r s  t o  t he  
Pe t i t i one r  we r e  on  a  p r o j e c t - t o - p ro j e c t  ba s i s .  Fu r t he r ,    a nd  

  we r e  i nvo l ve d  w i t h  on l y  one  p r o j e c t ,  p r ov i d i ng  t he i r  s e r v i c e s  f o r  a  
pe r i od  o f  a pp r ox i m a t e l y  two  we e ks .  Re c o rds  s how t ha t    
r e c e i ve d  pa ym e n t s  f r om  J anua r y  16 ,  2019  t h r u  J u l y  30 ,  2019 ,    
r e c e i ve d  pa ym e n t s  f r om  Dec e m ber  17 ,  2019  t h r u  J u l y  29 ,  2020 ,    
r e c e i ve d  pa ym e n t s  f r om  J a nua r y  15 ,  2019  t h r u  J u l y  30 ,  2019 ,  a nd    a nd  

  r e ce i ved  pa ym e n t s  f r om  Ja nua r y  11 ,  2019  th r u  Se p t em be r  29 ,  2020 .  
Add i t i ona l l y ,  w i t ne s s e s  f o r  t he  Pe t i t i one r  c r e d i b l y  t e s t i f i e d  t ha t  t he  W or ke r s  d i d  
no t  p r ov ide  t he i r  s e r v i ce  on  a  c on t i nu i ng  ba s i s ,  bu t  r a the r ,  p r ov i de d  s e r v i c e s  t o  
t he  Pe t i t i one r  on  a  p r o j e c t - t o - p r o j ec t  ba s i s .   

 
Add i t i ona l l y ,  t he  W or ke r s  ha d  i n t e nde d  to  p r ov i de  t he i r  s e r v i ce s  a s  

c on t r ac t o r s  a nd  t he r e  ha d  be e n  c on t r a c t ua l  a g r e e me n t s  be t we e n  the  W or ke r s  a nd  
t he  Pe t i t i one r  t ha t  e s t a b l i s he d  s uc h  a  r e l a t i ons h i p .  Suc h  in t e n t  wa s  a l so  
e v i de nc ed  t h r ough  t he  c r e d ib l e  t e s t im ony  o f  t he  w i t nes s e s  f o r  t he  Pe t i t i o ne r .  As  
no t e d  ea r l i e r ,  t he  Pe t i t i one r  a l s o  d id  no t  a t  a ny  t i m e  m on i t o r  t he  W or ke r s ’  j ob  
pe r f o rm anc e  a nd  t he  W or ke r s  we re  a va i l a b l e  t o  p r ov i de  t he  s a m e  s e rv i c e s  t o  
o t he r  c l i en t s  o r  emp l oye r s  wi t hou t  a ny  r e s t r i c t i ons  f r om t he  Pe t i t i one r .     
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Cons e que n t l y ,  we  f i nd  t ha t  t he  a dd i t i ona l  c ons i de r a t i ons  r e v i e we d  f a vo r  a  
f i nd i ng  tha t  t he  Wor ke r s  wer e  i nde pende n t  c on t r a c t o r s .  

 
W e  c onc lude  t ha t  t he  p r e ponde r a nc e  o f  e v i de nc e  o f  i nde pe nde n t  c on t r ac t o r  

s t a t u s  ou t we i ghs  t he  e v i denc e  o f  em p l oye e  s t a t u s .   The r e f o r e ,  we  f i nd  t ha t  t he  
W or ke r s  we r e  no t  e m p l oyee s  o f  t he  Pe t i t i one r  f r om  J a nua r y  1 ,  2019  t h r ough  
Se p t e m ber  1 ,  2020 ,  bu t  r a t he r ,  t he  Wor ke r s  pe r f o rm e d  se r v i ce s  fo r  t he  Pe t i t i one r  
pu r s ua n t  t o  a n  i nde pe nde n t  c on t r ac t o r  r e l a t i ons h i p .   W e  f u r t he r  conc l ude  tha t  a l l  
p a ym e n t s  t o  t he  W or ke r s  f o r  t he i r  s e r v i ce s  f r om  Janua r y  1 ,  2019  t h r ough  
Se p t e m ber  1 ,  2020 ,  d i d  no t  c ons t i t u t e  wa ge s  by  ope r a t i on  o f  A .R .S .  §  23 - 622 ( A) .   
Ac c o r d i ng l y ,  

 
THE AP PEALS  BOA RD  AFFI RM S  TH AT  PAR T o f  t h e  D e p a r t m e n t ’ s  

D e c e m b e r  1 ,  2 0 2 2  R e c o n s i d e r e d  D e t e r m i n a t i o n  t h a t  f o u n d  t h a t  s e r v i c e s  p e r f o r m e d  b y  
A l e j a nd ro  M a r t i ne z  J im e ne z  c ons t i t u t e  e mp l oym e n t  a nd  t ha t  a l l  f o r m s  o f  
r e m uner a t i on  pa i d  f o r  h i s  s e r v i c e s  c ons t i t u t e  wa ge s .   

 
THE AP P EALS B O ARD RE V ERSES  THAT P ART o f  t he  De pa r t me n t ’ s  

De c e m be r  1 ,  2022  Re c ons i de r e d  De te r mi na t i on  t ha t  f ound  t ha t  f r om  J a nua r y  1 ,  
2019  t h rough  Se p t e m ber  1 ,  2020 ,  s e r v i ce s  pe r f o rm e d  by  t he  wor ke r s   

,   ,   ,   ,   ,   
 a nd    c ons t i t u t e d  e m p l oyme n t .  F r om  J a nua ry  1 ,  2019  t h r ough  

Se p t e m ber  1 ,  2020 ,  s e r v i ce s  pe r f o rm e d  by  t he s e  wor ke r s  d i d  no t  c ons t i t u t e  
e m p l oyme n t ,  be c aus e  t he  pa r t i e s  had  a n  i nde pe nde n t  con t r a c t o r  r e l a t i onsh i p .  A l l  
f o r m s  o f  r e m uner a t i on  pa id  t o  t he s e  wor ke r s  fo r  s uc h  se r v i ce s  d i d  no t  c ons t i t u t e  
wa ge s .    
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DATE D:        6 / 28 /2023      
 

APPEA L S BOA R D 
       
 
  
NAN CY M I LLER,  Cha i r  
 
 
  
W I LLI AM  G.  DA DE,  M e m be r  
 
 
  
DENI SE  M OORE,  M e m be r  
 
 
  
,  Ac t i ng  M e m be r         
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

RI G H T O F APPEAL TO  TH E ARI ZO NA T AX CO U RT  
 

Th i s  de c i s i on  by  the  Appe a l s  Boa r d  i s  t he  f i na l  a dmi n i s t r a t i ve  de c i s i on  o f  
t he  De pa r t me n t  o f  Ec onom i c  Se c ur i t y .   Howe ve r ,  a ny  pa r ty  m a y  a ppe a l  t he  
de c i s i on  t o  t he  Ar i z ona  Tax  Cour t ,  wh i c h  i s  t he  Ta x  De pa r t men t  o f  t he  Supe r i o r  
Cou r t  i n  M a r i c opa  Coun t y .   Se e ,  Ar iz ona  Re v i s e d  S t a tu t e s ,  §§  12 - 901  t o  12 - 914 .   
I f  you  ha ve  que s t ions  a bou t  t he  p r oc e du r e s  f o r  f i l i ng  a n  a ppe a l ,  you  m us t  c on t a c t  
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t he  Ar i z ona  Ta x  Cour t  a t  125  W .  Wa s h i ng t on  S t r e e t  i n  Phoe n i x ,  Ar i z ona  85003 -
2243 .   Te l e phone :  ( 602 )  506- 3442 .  

Fo r  you r  i n f o r m a t i on ,  we  s e t  f o r th  t he  p r ov i s i ons  o f  Ar i z ona  Re v i s e d  
S t a t u t e s ,  §  41 - 1993 ( C)  a nd  ( D) :  
 

C .  Any  pa r t y  a gg r i e ve d  by  a  de c i s i on  o f  t he  a ppe a l s  boa r d  
c onc e r n i ng  t a x  l i ab i l i t y ,  c o l l e c t i on  o r  e n f o r ce m e n t  ma y  
a ppe a l  t o  t he  t a x  c ou r t ,  a s  de f i ne d  i n  s e c t ion  12 - 161 ,  
w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  m a i l i ng  o r  e l ec t r on i c  
t r a n sm i s s i on  o f  t he  de c i s i on .   The  appe l l a n t  ne e d  no t  pa y  
a ny  o f  t he  t a x  pe na l t y  o r  i n t e r e s t  uphe l d  by  t he  a ppe a l s  
boa r d  i n  i t s  de c i s i on  be fo r e  i n i t i a t i ng ,  o r  i n  o r de r  t o  
m a i n t a i n  a n  a ppe a l  t o  t he  t a x  cou r t  pu r s ua n t  t o  t h i s  
s e c t i on .  

 
D .  Any  a ppe a l  t ha t  i s  t a ke n  t o  t a x  cou r t  pu r sua n t  t o  t h i s  

s e c t i on  i s  s ub j e c t  t o  t he  f o l l owi ng  p r ov i s i ons :  
 
1 .  No  i n j unc t i on ,  wr i t  o f  ma nda m us  o r  o t he r  l ega l  o r  

e qu i t a b l e  p r oc e s s  m a y  i s sue  i n  a n  a c t i on  in  a ny  
c ou r t  i n  t h i s  s t a t e  a ga i n s t  an  o f f i c e r  o f  t h i s  s t a t e  t o  
p r e ve n t  o r  e n j o i n  t he  c o l l e c t i on  o f  any  t a x ,  pe na l t y  
o r  i n t e r e s t .  
 

2 .  The  a c t ion  s ha l l  no t  be g i n  m ore  t ha n  t h i r t y  da ys  
a f t e r  t he  da t e  o f  m a i l i ng  o r  e l e c t r on i c  t r a n sm i s s i on  
o f  t he  a ppe a l s  boa r d ' s  de c i s i on .  Fa i lu r e  t o  b r ing  t he  
a c t i on  w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  ma i l i ng  o r  
e l e c t r on i c  t r a n sm i s s i on  o f  t he  a ppe a l s  boa r d ' s  
de c i s i on  c ons t i t u t e s  a  wa ive r  o f  t he  p r o t e s t  a nd  a  
wa i ve r  o f  a l l  c l a im s  a ga i ns t  t h i s  s t a t e  a r i s i ng  f r om 
o r  ba s e d  on  t he  i l l e ga l i t y  o f  t he  t ax ,  pe na l t i e s  a nd  
i n t e r e s t  a t  i s s ue .  

 
3 .  The  s c ope  o f  r e v i e w  o f  an  a ppe a l  t o  t a x  c ou r t  

pu r s ua n t  t o  t h i s  s ec t i on  s ha l l  be  gove r ne d  by  s e c t i on  
12 - 910 ,  app l y i ng  se c t i on  23 - 613 .01  a s  t ha t  s ec t i on  
r e a ds  on  t he  da t e  t he  a ppe a l  i s  f i l e d  t o  t he  t a x  c ou r t  
o r  a s  t he re a f t e r  a me nde d .   E i t he r  pa r ty  t o  t he  ac t i on  
m a y  a ppea l  t o  t he  c ou r t  o f  a ppe a l s  o r  s up r eme  c ou r t  
a s  p r ov i de d  by  l a w.  

 
 

Cal l  the  Appea ls  Board  a t  (602)  771-9036  wi th  any  quest ions  
 

___________________________________________________________________________________ 
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A  c opy  o f  t he  f o r ego i ng  wa s  m a i l e d  on  6 / 28 / 2023  
t o :  
 
( x )    E r :       

  
    

 
    

 
   
 

Ac c t .  No :   

  
( x )  J ASON C ORLE Y  
 ASST A T TORN EY  GENE R AL  
 2005  N  C ENTR AL AVE   
 M AI L  DR OP 1911  
 PHOE NI X,  AZ   8 5004  
 
( x )  M ARI A VAN RA A LTE,  CHI EF  OF  T AX  

EM PLOY M ENT A DM I NI STRATI ON  
P  O  BO X  6028  
PHOE NI X,  AZ   8 5005 - 6028  

 
 
 
By :   _______________________________ 
         Fo r  The  Appe a l s  Boa r d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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STATE O F  ARI ZO NA ES A TAX U NI T  
c / o  J ASON CO RL EY  
ASST A T TORN EY  GENE R AL  
2005  N .  CENT RA L AVE.    
M AI L  DR OP 1911  
PHOE NI X,  AZ   8 5004  

 
 Pe t i t i one r  De pa r t men t   

_____________________________________________________________________________________ 
 

I M PO RTANT - - -  TH I S  I S  TH E AP PEAL S B O ARD’ S  DECI SI O N 
The  De pa r tm e n t  o f  Ec onom i c  Se c ur i t y  p r ov i de s  l a ngua g e  a s s i s t a nc e  f r e e  o f  
c ha r ge .   Fo r  a s s i s t a nc e  i n  you r  p r e fe r r e d  l a ngua ge ,  p l e a s e  c a l l  ou r  Of f i c e  o f  
Appe a l s  (602 )  771 -9036 .  
 
I M PO RTANT E - - -  ESTA E S  LA D E CI SI Ó N DEL AP PEAL S B O ARD  
The  De pa r t me n t  o f  Ec onom ic  Se c u r i t y  s umi n i s t r a  a yuda  de  l o s  i d i oma s  g r a t i s .   
Pa r a  r e c ib i r  a yuda  e n  s u  i d i om a  p r e fe r i do ,  po r  f a vo r  com un i c a r s e  c on  l a  o f i c i na  
de  a pe l ac i one s  ( 602 )  771 - 9036 .  
 

 
DECI SI O N 

DI SM I SS ED  
 

THE PE TI TI O NER  h a s  a s ke d  t o  w i t hd r a w i t s  pe t i t i on  f o r  he a r i ng  unde r  
A .R .S .  §  23 - 674 ( A)  a nd  Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t i on  R6- 3 - 1502( A) .  

 
The  Appe a l s  Boa r d  ha s  j u r i sd i c t i on  i n  t h i s  ma t t e r  unde r  A .R .S .  §  23 - 724 .  
 
Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 -1502 ( A)  p r ov i de s  i n  pe r t i ne n t  

pa r t :  
 

A .  The  Boa r d  o r  a  hea r i ng  o f f i c e r  i n  t he  De pa r tm e n t ' s  
Of f i c e  o f  Appe a l s  m a y  in f o r m a l l y  d i s pos e  o f  an  
a ppe a l  o r  pe t i t i on  w i t hou t  f u r t he r  appe l l a t e  r e v i e w  
on  t he  m er i t s :  
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1 .  By  wi t hd r a wa l ,  i f  t h e  a ppe l l a n t  w i t hd r a ws  t he  
a ppe a l  i n  wr i t i ng  o r  on  t he  r e c o r d  a t  a ny  t ime  
be f o r e  t he  de c i s i on  i s  i s s ue d ;  . . .  ( e m pha s i s  
a dde d ) .  

 
W e  ha v e  c a r e f u l l y  r e v i e we d  t he  r ec o rd .  

 
THE AP PEALS B OAR D FI NDS t he r e  i s  no  r e a s on  t o  de ny  t he  r e ques t .   

Ac c o r d i ng l y ,  
 
THE A PP EALS B OAR D D I SM I SSES  t h e  pe t i t i on .  The  he a r i ng  s c he du l ed  

f o r  Augus t  16 ,  2023  i s  c a nc e l l e d .   Th i s  de c i s i on  doe s  no t  a f f ec t  a ny  a g r e e me n t  
e n t e r e d  in t o  be t wee n  t he  Pe t i t i one r  and  t he  De pa r tm e n t ,  e i t he r  c onc u r r e n t ly  w i t h  
t he  w i t hd r a wa l  o r  s ubs e quen t  t he r e t o .   
 

 
DATE D:        8 / 11 /2023      
 

APPEA L S BOA R D 
       
 
  
Robe r t  I r a n i ,  Admi n i s t r a t i ve  La w J udge  
       

____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

RI G H T O F APPEAL TO  TH E ARI ZO NA T AX CO U RT  
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Th i s  de c i s i on  by  the  Appe a l s  Boa r d  i s  t he  f i na l  a dmi n i s t r a t i ve  de c i s i on  o f  
t he  De pa r t me n t  o f  Ec onom i c  Se c ur i t y .   Howe ve r ,  a ny  pa r ty  m a y  a ppe a l  t he  
de c i s i on  t o  t he  Ar i z ona  Tax  Cour t ,  wh i c h  i s  t he  Ta x  De pa r t men t  o f  t he  Supe r i o r  
Cou r t  i n  M a r i c opa  Coun t y .   Se e ,  Ar iz ona  Re v i s e d  S t a tu t e s ,  §§  12 - 901  t o  12 - 914 .   
I f  you  ha ve  que s t ions  a bou t  t he  p r oc e du r e s  f o r  f i l i ng  a n  a ppe a l ,  you  m us t  c on t a c t  
t he  Ar i z ona  Ta x  Cour t  a t  125  W .  Wa s h i ng t on  S t r e e t  i n  Phoe n i x ,  Ar i z ona  85003 -
2243 .   Te l e phone :  ( 602 )  506- 3442 .  

Fo r  you r  i n f o r m a t i on ,  we  s e t  f o r th  t he  p r ov i s i ons  o f  Ar i z ona  Re v i s e d  
S t a t u t e s ,  §  41 - 1993 ( C)  a nd  ( D) :  
 

C .  Any  pa r t y  a gg r i e ve d  by  a  de c i s i on  o f  t he  a ppe a l s  boa r d  
c onc e r n i ng  t a x  l i ab i l i t y ,  c o l l e c t i on  o r  e n f o r ce m e n t  ma y  
a ppe a l  t o  t he  t a x  c ou r t ,  a s  de f i ne d  i n  s e c t ion  12 - 161 ,  
w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  m a i l i ng  o r  e l ec t r on i c  
t r a n sm i s s i on  o f  t he  de c i s i on .   The  appe l l a n t  ne e d  no t  pa y  
a ny  o f  t he  t a x  pe na l t y  o r  i n t e r e s t  uphe l d  by  t he  a ppe a l s  
boa r d  i n  i t s  de c i s i on  be fo r e  i n i t i a t i ng ,  o r  i n  o r de r  t o  
m a i n t a i n  a n  a ppe a l  t o  t he  t a x  cou r t  pu r s ua n t  t o  t h i s  
s e c t i on .  

 
D .  Any  a ppe a l  t ha t  i s  t a ke n  t o  t a x  cou r t  pu r sua n t  t o  t h i s  

s e c t i on  i s  s ub j e c t  t o  t he  f o l l owi ng  p r ov i s i ons :  
 
1 .  No  i n j unc t i on ,  wr i t  o f  ma nda m us  o r  o t he r  l ega l  o r  

e qu i t a b l e  p r oc e s s  m a y  i s sue  i n  a n  a c t i on  in  a ny  
c ou r t  i n  t h i s  s t a t e  a ga i n s t  an  o f f i c e r  o f  t h i s  s t a t e  t o  
p r e ve n t  o r  e n j o i n  t he  c o l l e c t i on  o f  any  t a x ,  pe na l t y  
o r  i n t e r e s t .  
 

2 .  The  a c t ion  s ha l l  no t  be g i n  m ore  t ha n  t h i r t y  da ys  
a f t e r  t he  da t e  o f  m a i l i ng  o r  e l e c t r on i c  t r a n sm i s s i on  
o f  t he  a ppe a l s  boa r d ' s  de c i s i on .  Fa i lu r e  t o  b r ing  t he  
a c t i on  w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  ma i l i ng  o r  
e l e c t r on i c  t r a n sm i s s i on  o f  t he  a ppe a l s  boa r d ' s  
de c i s i on  c ons t i t u t e s  a  wa ive r  o f  t he  p r o t e s t  a nd  a  
wa i ve r  o f  a l l  c l a im s  a ga i ns t  t h i s  s t a t e  a r i s i ng  f r om 
o r  ba s e d  on  t he  i l l e ga l i t y  o f  t he  t ax ,  pe na l t i e s  a nd  
i n t e r e s t  a t  i s s ue .  

 
3 .  The  s c ope  o f  r e v i e w  o f  an  a ppe a l  t o  t a x  c ou r t  

pu r s ua n t  t o  t h i s  s ec t i on  s ha l l  be  gove r ne d  by  s e c t i on  
12 - 910 ,  app l y i ng  se c t i on  23 - 613 .01  a s  t ha t  s ec t i on  
r e a ds  on  t he  da t e  t he  a ppe a l  i s  f i l e d  t o  t he  t a x  c ou r t  
o r  a s  t he re a f t e r  a me nde d .   E i t he r  pa r ty  t o  t he  ac t i on  
m a y  a ppea l  t o  t he  c ou r t  o f  a ppe a l s  o r  s up r eme  c ou r t  
a s  p r ov i de d  by  l a w.  
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Cal l  the  Appea ls  Board  a t  (602)  771-9036  wi th  any  quest ions  

 
___________________________________________________________________________________ 
 
A  c opy  o f  t he  f o r ego i ng  wa s  m a i l e d  on  8 / 11 / 2023  
t o :  
 
( x )  E r :       Ac c t .  No :   

     
    

  
( x )  J ASON C ORLE Y  
 ASST A T TORN EY  GENE R AL  
 2005  N  C ENTR AL AVE   
 M AI L  DR OP 1911  
 PHOE NI X,  AZ   8 5004  
 
( x )  M ARI A VAN RA A LTE,  CHI EF  OF  T AX  

EM PLOY M ENT A DM I NI STRATI ON  
P  O  BO X  6028  
PHOE NI X,  AZ   8 5005 - 6028  

 
 
By :   _______________________________ 
         Fo r  The  Appe a l s  Boa r d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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STATE O F  ARI ZO NA ES A TAX U NI T  
C / O  DO N ALD B AI ER,  ASS T 
ATTO RN EY GE N ERAL  
2005  N  C ENTR AL AVE  M A I L  DROP 
1911  
PHOE NI X,  AZ   8 5004   

 
 Pe t i t i one r  De pa r t men t   

____________________________________________________________________________________ 
 

I M PO RTANT - - -  TH I S  I S  TH E AP PEAL S B O ARD’ S  DECI SI O N 
The  De pa r tm e n t  o f  Ec onom i c  Se c ur i t y  p r ov i de s  l a ngua g e  a s s i s t a nc e  f r e e  o f  
c ha r ge .   Fo r  a s s i s t a nc e  i n  you r  p r e fe r r e d  l a ngua ge ,  p l e a s e  c a l l  ou r  Of f i c e  o f  
Appe a l s  (602 )  771 -9036 .  
 
I M PO RTANT E - - -  ESTA E S  LA D E CI SI Ó N DEL AP PEAL S B O ARD  
The  De pa r t me n t  o f  Ec onom ic  Se c u r i t y  s umi n i s t r a  a yuda  de  l o s  i d i oma s  g r a t i s .   
Pa r a  r e c ib i r  a yuda  e n  s u  i d i om a  p r e fe r i do ,  po r  f a vo r  com un i c a r s e  c on  l a  o f i c i na  
de  a pe l ac i one s  ( 602 )  771 - 9036 .  
 

 
 

DECI SI O N 
DI SM I SS ED  

 

THE PE TI TI O NER  h a s  a s ke d  t o  w i t hd r a w i t s  pe t i t i on  f o r  he a r i ng  unde r  
A .R .S .  §  23 - 674 ( A)  a nd  Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t i on  R6- 3 - 1502( A) .  

 
The  Appe a l s  Boa r d  ha s  j u r i sd i c t i on  i n  t h i s  ma t t e r  unde r  A .R .S .  §  23 - 724 .  
 
Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 -1502 ( A)  p r ov i de s  i n  pe r t i ne n t  

pa r t :  
A .  The  Boa r d  o r  a  hea r i ng  o f f i c e r  i n  t he  De pa r tm e n t ' s  

Of f i c e  o f  Appe a l s  m a y  in f o r m a l l y  d i s pos e  o f  an  
a ppe a l  o r  pe t i t i on  w i t hou t  f u r t he r  appe l l a t e  r e v i e w  
on  t he  m er i t s :  
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1 .  By  wi t hd r a wa l ,  i f  t h e  a ppe l l a n t  w i t hd r a ws  t he  

a ppe a l  i n  wr i t i ng  o r  on  t he  r e c o r d  a t  a ny  t ime  
be f o r e  t he  de c i s i on  i s  i s s ue d ;  . . .  ( e m pha s i s  
a dde d ) .  

 
W e  ha v e  c a r e f u l l y  r e v i e we d  t he  r ec o rd .  

 
THE AP PEALS B OAR D FI NDS t he r e  i s  no  r e a s on  t o  de ny  t he  r e ques t .   

Ac c o r d i ng l y ,  
 
THE AP P EALS B OAR D D I SM I SSES  t h e  pe t i t i on .   Any  s c he du l e d  he a r i ng  

i s  c a nc e l l e d .   Th i s  de c i s i on  doe s  no t  a f f e c t  any  a g r e em e n t  e n t e r e d  i n t o  be t we e n  
t he  Pe t i t i one r  a nd  t he  De pa r tm e n t ,  e i t he r  c onc u r r e n t ly  w i t h  t he  w i t hd r awa l  o r  
s ubs e quen t  t he r e t o .   
 

 
DATE D:        8 / 24 /2023       
 
 

El i z abe th  Be a t t y  
Adm i n i s t r a t i ve  Law J udge  

                                                                Fo r  The  Appe a l s  Boa r d  
 
_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

RI G H T O F APPEAL TO  TH E ARI ZO NA T AX CO U RT  
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Th i s  de c i s i on  by  the  Appe a l s  Boa r d  i s  t he  f i na l  a dmi n i s t r a t i ve  de c i s i on  o f  
t he  De pa r t me n t  o f  Ec onom i c  Se c ur i t y .   Howe ve r ,  a ny  pa r ty  m a y  a ppe a l  t he  
de c i s i on  t o  t he  Ar i z ona  Tax  Cour t ,  wh i c h  i s  t he  Ta x  De pa r t men t  o f  t he  Supe r i o r  
Cou r t  i n  M a r i c opa  Coun t y .   Se e ,  Ar iz ona  Re v i s e d  S t a tu t e s ,  §§  12 - 901  t o  12 - 914 .   
I f  you  ha ve  que s t ions  a bou t  t he  p r oc e du r e s  f o r  f i l i ng  a n  a ppe a l ,  you  m us t  c on t a c t  
t he  Ar i z ona  Ta x  Cour t  a t  125  W .  Wa s h i ng t on  S t r e e t  i n  Phoe n i x ,  Ar i z ona  85003 -
2243 .   Te l e phone :  ( 602 )  506- 3442 .  

Fo r  you r  i n f o r m a t i on ,  we  s e t  f o r th  t he  p r ov i s i ons  o f  Ar i z ona  Re v i s e d  
S t a t u t e s ,  §  41 - 1993 ( C)  a nd  ( D) :  
 

C .  Any  pa r t y  a gg r i e ve d  by  a  de c i s i on  o f  t he  a ppe a l s  boa r d  
c onc e r n i ng  t a x  l i ab i l i t y ,  c o l l e c t i on  o r  e n f o r ce m e n t  ma y  
a ppe a l  t o  t he  t a x  c ou r t ,  a s  de f i ne d  i n  s e c t ion  12 - 161 ,  
w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  m a i l i ng  o r  e l ec t r on i c  
t r a n sm i s s i on  o f  t he  de c i s i on .   The  appe l l a n t  ne e d  no t  pa y  
a ny  o f  t he  t a x  pe na l t y  o r  i n t e r e s t  uphe l d  by  t he  a ppe a l s  
boa r d  i n  i t s  de c i s i on  be fo r e  i n i t i a t i ng ,  o r  i n  o r de r  t o  
m a i n t a i n  a n  a ppe a l  t o  t he  t a x  cou r t  pu r s ua n t  t o  t h i s  
s e c t i on .  

 
D .  Any  a ppe a l  t ha t  i s  t a ke n  t o  t a x  cou r t  pu r sua n t  t o  t h i s  

s e c t i on  i s  s ub j e c t  t o  t he  f o l l owi ng  p r ov i s i ons :  
 
1 .  No  i n j unc t i on ,  wr i t  o f  ma nda m us  o r  o t he r  l ega l  o r  

e qu i t a b l e  p r oc e s s  m a y  i s sue  i n  a n  a c t i on  in  a ny  
c ou r t  i n  t h i s  s t a t e  a ga i n s t  an  o f f i c e r  o f  t h i s  s t a t e  t o  
p r e ve n t  o r  e n j o i n  t he  c o l l e c t i on  o f  any  t a x ,  pe na l t y  
o r  i n t e r e s t .  
 

2 .  The  a c t ion  s ha l l  no t  be g i n  m ore  t ha n  t h i r t y  da ys  
a f t e r  t he  da t e  o f  m a i l i ng  o r  e l e c t r on i c  t r a n sm i s s i on  
o f  t he  a ppe a l s  boa r d ' s  de c i s i on .  Fa i lu r e  t o  b r ing  t he  
a c t i on  w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  ma i l i ng  o r  
e l e c t r on i c  t r a n sm i s s i on  o f  t he  a ppe a l s  boa r d ' s  
de c i s i on  c ons t i t u t e s  a  wa ive r  o f  t he  p r o t e s t  a nd  a  
wa i ve r  o f  a l l  c l a im s  a ga i ns t  t h i s  s t a t e  a r i s i ng  f r om 
o r  ba s e d  on  t he  i l l e ga l i t y  o f  t he  t ax ,  pe na l t i e s  a nd  
i n t e r e s t  a t  i s s ue .  

 
3 .  The  s c ope  o f  r e v i e w  o f  an  a ppe a l  t o  t a x  c ou r t  

pu r s ua n t  t o  t h i s  s ec t i on  s ha l l  be  gove r ne d  by  s e c t i on  
12 - 910 ,  app l y i ng  se c t i on  23 - 613 .01  a s  t ha t  s ec t i on  
r e a ds  on  t he  da t e  t he  a ppe a l  i s  f i l e d  t o  t he  t a x  c ou r t  
o r  a s  t he re a f t e r  a me nde d .   E i t he r  pa r ty  t o  t he  ac t i on  
m a y  a ppea l  t o  t he  c ou r t  o f  a ppe a l s  o r  s up r eme  c ou r t  
a s  p r ov i de d  by  l a w.  
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Cal l  the  Appea ls  Board  a t  (602)  771-9036  wi th  any  quest ions  

 
___________________________________________________________________________________ 
 
A  c opy  o f  t he  f o r ego i ng  wa s  m a i l e d  on  8 / 24 / 2023  
t o :  
 
( x )  E r :       

    
    
  

    
  

   
 

Ac c t .  No :   

( x )  DON ALD  BAI ER  
ASSI STA NT ATT ORNE Y GENE RA L 
2005  N  C ENTR AL AVE  
PHOE NI X,  AZ   8 5004  
 

( x )  M ARI A VAN RA A LTE,  CHI EF  OF  T AX  
EM PLOY M ENT A DM I NI STRATI ON  
P  O  BO X  6028  
PHOE NI X,  AZ   8 5005 - 6028  

 
 
 
By :   __LS_____________________________ 

Fo r  The  Appe a l s  Boa r d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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STATE O F  ARI ZO NA ES A TAX U NI T  
C / O  DO N ALD B AI ER,  ASS T 
ATTO RN EY GE N ERAL  
2005  N  C ENTR AL AVE  M A I L  DROP 
1911  
PHOE NI X,  AZ   8 5004   

 
 Pe t i t i one r  De pa r t men t   

_____________________________________________________________________________________ 
 

I M PO RTANT - - -  TH I S  I S  TH E AP PEAL S B O ARD’ S  DECI SI O N 
The  De pa r tm e n t  o f  Ec onom i c  Se c ur i t y  p r ov i de s  l a ngua g e  a s s i s t a nc e  f r e e  o f  
c ha r ge .   Fo r  a s s i s t a nc e  i n  you r  p r e fe r r e d  l a ngua ge ,  p l e a s e  c a l l  ou r  Of f i c e  o f  
Appe a l s  (602 )  771 -9036 .  
 
I M PO RTANT E - - -  ESTA E S  LA D E CI SI Ó N DEL AP PEAL S B O ARD  
The  De pa r t me n t  o f  Ec onom ic  Se c u r i t y  s umi n i s t r a  a yuda  de  l o s  i d i oma s  g r a t i s .   
Pa r a  r e c ib i r  a yuda  e n  s u  i d i om a  p r e fe r i do ,  po r  f a vo r  com un i c a r s e  c on  l a  o f i c i na  
de  a pe l ac i one s  ( 602 )  771 - 9036 .  
 

 
RI G H T TO  APP EAL TO  TH E ARI ZO NA T AX CO U RT  

 
Unde r  Ar i z ona  Re v i s e d  S t a t u t e s ,  §  41 - 1993 ,  t he  l a s t  da t e  t o  f i l e  an  

App l i c a t i on  f o r  Appe a l  i s  ***  O c t ober  10 ,  2023  *** .  

DECI SI O N 
REQ UES T TO  RE O PEN G RAN TED  AND  
DEPA RT M ENT D ECI SI O N  AFFI R M ED  

 

 THE PE TI TI O NER ,  t h r ough  c ouns e l ,  h a s  f i l e d  a  r e que s t  t o  r e ope n  t he  
Appe a l s  Boa r d  he a r i ng  t ha t  wa s  s c he du l e d  f o r  Apr i l  17 ,  2023  i n  Ar i z ona  Appe a l  
No .  T - 1892088 - 001 - B .  The  Appe a l s  Boa r d  i s s ue d  a  de c i s ion  i n  t ha t  ca se  
d i s m is s i ng  t he  Pe t i t i one r ’ s  appe a l  on  Apr i l  17 ,  2023 .   
 

The  r e que s t  t o  r eope n  t he  he a r i ng  ha v i ng  be e n  t i m e ly  f i l e d ,  t he  Appe a l s  
Boa r d  ha s  j u r i s d i c t i on  i n  t h i s  m a t t e r  pu r s ua n t  t o  A .R .S .  §§  23 - 724  a nd  2 3 - 738 .  
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The  Pe t i t i one r  p r e v i ous l y  pe t i t i one d  f o r  he a r i ng  f r om  t he  De pa r tm e n t ’ s  
Re c ons i de r e d  De te r mi na t i on  i s s ue d  on  De c em be r  1 ,  2022 ,  wh i c h  he l d  t ha t  t he  
s e r v i ce s  pe r f o rm ed  by  t he  M a s s a ge  The r a p i s t s  c ons t i t u t e  e m p l oym e n t  a nd  t ha t  a l l  
f o r m s  o f  r e m uner a t i on  pa i d  f o r  s u c h  s e r v i ce s  c ons t i t u t e  wa ge s .  
 

Fo l l owi ng  no t i f i ca t i on  t o  t he  pa r t i e s ,  a  t e l ephone  he a r i ng  was  c onduc t e d  
be f o r e  ELI ZABET H BE ATT Y,  a n  Ad m i n i s t r a t i ve  La w J udge  i n  Phoe n i x ,  Ar i z ona ,  
on  W e dnes da y ,  J une  21 ,  2023 .   

 
STATEM ENT OF  I SSUES  

 
A t  t ha t  t im e ,  a l l  pa r t i e s  we r e  g i ve n  a n  oppo r tun i t y  t o  p r e s e n t  ev i de nc e  on  

t he  f o l l owi ng  i s s ue s :   
 
W he t he r  t he  Pe t i t i one r  ha d  good  c a us e  f o r  f a i l i ng  t o  a ppe a r  a t  t he  
Apr i l  17 ,  2023  he a r i ng .   
 
Au t ho r i t y :  Ar i z ona  Re v i s e d  S t a t u t e s  ( “ A .R .S . ” )  §23 - 681  a nd  Ar i zona  
Adm i n i s t r a t i ve  Code  ( “ A .A .C” )  Se c t ion  R6- 3 - 1503 .  
 
W he t he r  t he  De pa r tm e n t  p r ope r ly  a nd  c o r r e c t l y  c onc l uded  t ha t  
s e r v i ce s  pe r f o rm ed  by  t he  M a s s a ge  The r a p i s t s  c ons t i t u t e  em p loym e n t  
a nd  a l l  f o r m s  o f  r em une ra t i on  pa id  t o  t he  M a s s a ge  The r a p i s t s  
c ons t i t u t e  wa ge s .  
 
Au t ho r i t y :  A .R .S .  §§23 - 613 ,  23 - 613 .01 ,  23 - 614 ,  23 - 615 ,  23 - 622 ,  23 -
724  o r  23 - 738 ;  a nd  A .A .C .  S e c t i ons  R6- 3 - 1705  a nd  R6- 3 - 1723 .  
 

G O O D CAUSE  
 
The  f i r s t  i s s ue  i s  whe t he r  t he  Pe t i t i one r  had  good  ca us e  f o r  f a i l i ng  t o  

a ppe a r  a t  t he  Apr i l  17 ,  2023  he a r i ng .   
 

F I NDI NG S OF  F A CT  
 

 THE APP EALS B OAR D FI NDS t he  f a c t s  pe r t i ne n t  t o  t he  i s s ues  be f o r e  u s  
a nd  ne c e s s a r y  t o  ou r  de c i s ion  a r e :  
 

1 .  On De c e m be r  1 ,  2022 ,  t he  De pa r tm e n t  i s s ue d  a  Re cons i de r ed  
De t e r mi na t i on  t ha t  he l d  t ha t  t he  s e r v i c e s  pe r f o rm e d  by  t he  M a s s a ge  
The r a p i s t s  c ons t i t u t e  em p loym e n t  and  t ha t  a l l  f o rm s  o f  r em une r a t i on  
pa i d  f o r  suc h  s e r v i c e s  c ons t i t u t e  wa ge s .  
 

2 .  On De c e m be r  31 ,  2022 ,  t he  Pe t i t i one r  f i l ed  a  t i me l y  r e que s t  f o r  a n  
Appe a l s  Boa r d  he a r i ng  o f  t he  De c e m be r  1 ,  2022  Re c ons i de red  
De t e r mi na t i on .  The  Pe t i t i one r  c on t e s t s  t he  de t e rm i na t i on  t ha t  s e r v i ce s  
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pe r f o rm ed  by  t he  M a s s a ge  The r a p i s t s  c ons t i t u t e  e m pl oym e n t  a nd  t ha t  a l l  
f o r m s  o f  r e m uner a t i on  pa i d  f o r  s u c h  s e r v i ce s  c ons t i t u t e  wa ge s .  

 
3 .  On Fe b r ua r y  6 ,  2023 ,  t he  Appe a l s  Boa r d  m a i l e d  t he  pa r t i e s  a  No t i c e  o f  

He a r i ng  s t a t i ng  t ha t  a  he a r i ng  wa s  s c he du l e d  f o r  M a r c h  20 ,  2023  a t  9 : 00  
a .m .  The  No t i c e  o f  He a r i ng  a dv i s e d  the  pa r t i e s  t ha t  t hey  we r e  r equ i r e d  
t o  r e g i s t e r  f o r  t he  he a r i ng  and  p r ov i de d  i n s t r uc t i ons  on  how t o  do  s o .   

 
4 .  On M a r ch  7 ,  2023 ,  t he  Pe t i t i one r ,  w i t hou t  ob j e c t i on  by  t he  Depa r tm e n t ,  

f i l e d  a  r eque s t  t o  pos t pone  t he  M a rch  20 ,  2023  he a r i ng .  
 

5 .  On M a r ch  13 ,  2023 ,  t he  Appe a l s  Boa r d  i s sue d  a n  Or de r  g r a n t i ng  t he  
Pe t i t i one r ’ s  m o t i on  t o  pos t pone  t he  he a r i ng .  I n  t ha t  Or de r ,  t he  pa r t i e s  
we r e  i n f o r m e d  o f  t he  ne w he a r i ng  da t e  o f  Apr i l  17 ,  2023  a t  9 : 00  a .m .  
Howe ve r ,  t ha t  Or de r  d i d  no t  c on ta i n  t he  r e g i s t r a t i on  in s t r uc t i ons ,  no r  
d i d  i t  r e f e r e nc e  t he  i n s t r uc t i ons  p re v i ous l y  p r ov i de d  i n  t he  No t i c e  o f  
He a r i ng  i s s ue d  on  Fe b r ua r y  16 ,  2023 .   

 
6 .  On Apr i l  17 ,  2023  a t  9 : 00  a .m . ,  t he  De pa r t m e n t  wa s  t he  on ly  pa r t y  

r e g i s t e r ed  f o r  t he  he a r i ng .  As  a  r e s u l t  o f  t he  Pe t i t i one r ’ s  non -
a ppe a r a nc e ,  a  D i sm i s s a l  o f  Appe a l  wa s  i s s ued  t ha t  s am e  da y .  

 
7 .  On M a y  4 ,  2023 ,  t he  Pe t i t i one r  f i l ed  a  t im e ly  Re que s t  t o  Re ope n  t he  

he a r i ng .  In  t he i r  r eque s t ,  t h e  Pe t i t i one r  s t a t e d  t ha t  t he y  we r e  p r e pa r e d  t o  
pa r t i c i pa t e  a t  t he  Apr i l  17 ,  2023  he a r i ng  bu t  we r e  una wa r e  o f  t he  
r e qu i r e me n t  t o  r e g i s t e r .   

 
REAS ON I NG AN D  CON CL USI ONS OF  LAW  

 
Ar i z ona  Re v i s e d  S t a t u t e s ,  §  23 - 681 (C)  p r ov i de s  a s  f o l l ows :  
 

C .  The  de pa r t me n t  o f  e c onomi c  se c u r i t y  s ha l l  a dop t  
r u l e s :  
1 .  To  s e t  s t a nda r ds  unde r  wh i c h  a  pa r t y  ma y  be  

e xc us e d  f o r  f a i l u r e  t o  a t t e nd  a  hea r i ng  f o r  
good  c a us e .   

2 .  To  a l l ow a  pa r t y  who  f a i l e d  t o  a t t e nd  a  
he a r i ng  to  f i l e  a  wr i t t e n  o r  e l e c t r on i c  r e ques t  
t o  r e ope n  t he  he a r ing .  

 
Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 -1503 ( B) ,  p r ov i des  i n  pa r t  a s  

f o l l ows :   
 

B .  Appe a l  T r i buna l  he a r i ngs  
*          *          *  
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3 .  Fa i l u re  o f  a  pa r t y  t o  a ppe a r  
*          *          *  

b .  I f  t he  Appe a l  T r i buna l  i s s ue s  a  d e c i s i on  
a dve r s e  t o  a ny  i n t e r e s t ed  pa r t y  t ha t  
f a i l e d  t o  a ppe a r  a t  a  s c he du l e d  he a r i ng ,  
t ha t  pa r ty  m a y  f i l e  one  wr i t t e n  r eque s t  
f o r  a  he a r i ng  t o  de t e rm i ne  whe t he r  good  
c a us e  e x i s t s  t o  r e ope n  t he  he a r i ng .   The  
i n t e r e s t ed  pa r t y  sha l l  f i l e  t he  r e ques t  t o  
r e ope n  wi t h i n  15  c a l e nda r  da ys  o f  t he  
m a i l i ng  da t e  o f  t he  de c i s i on  o r  
d i s pos i t i on ,  a nd  sha l l  l i s t  t h e  r e a s ons  f o r  
t he  f a i l u r e  t o  a ppea r .  

*          *          *  
d .  A pa r t y  s ha l l  e s t a b l i s h  good  c a us e  

wa r r a n t i ng  r e ope n i ng  o f  a  c a s e  upon  
p r oo f  t ha t  bo t h  t he  f a i l u r e  t o  a ppe a r  a nd  
f a i l u r e  t o  t i me l y  no t i f y  t he  hea r i ng  
o f f i ce r  we r e  e i t he r  be yond  t he  
r e a s ona b le  c on t r o l  o f  t he  nona ppe a r i ng  
pa r t y  o r  due  t o  e xc us a b l e  neg l e c t .   
[ Em pha s i s  a dde d ] .  

 
As  c i t e d  i n  t he  r u l e  a bove ,  t o  e s t a b l i s h  good  c a us e  f o r  nona ppe a r a nce ,  a  

pa r t y  m us t  e s t a b l i s h  t ha t  t he  f a i l u r e  t o  a ppe a r  wa s  c a us e d  by  c i r c ums t a nc es  
be yond  t he  pa r t y ’ s  r e a s ona b le  c on t r o l  o r  by  e xcus a b l e  neg l e c t .   
  

I n  t he  p r e s e n t  c a s e ,  t he  Pe t i t i one r  f i l e d  a n  unoppos e d  M ot i on  fo r  
Con t i nuanc e  t o  pos t pone  t he  he a r i ng  s c he du l ed  f o r  M a rc h  20 ,  2023 .  The  Appe a l s  
Boa r d  i s sue d  a n  O r de r  g r a n t i ng  t he  con t i nua nce ,  a nd  r e s c he du l ed  t he  he a r i ng  fo r  
Apr i l  17 ,  2023 .  Ho we ve r ,  t he  Or de r  f a i l e d  t o  con t a i n  t he  r e g i s t r a t i on  i n s t ruc t i ons  
o r  a  r e f e r e nc e  t o  t he  r e g i s t r a t i on  i n s t r uc t i ons  c on t a i ne d  i n  t he  Fe b r ua r y  16 ,  202 3  
No t i c e  o f  He a r i ng .  As  a  r e s u l t ,  t h e  Pe t i t i one r  wa s  una w a r e  t ha t  t he y  ne e de d  to  
r e g i s t e r  fo r  t he  hea r i ng  wh ic h  r e s u l t ed  i n  t he i r  non - a ppea r a nc e .   

 
DECI SI O N 

 
W e  c onc lude  t ha t  t he  Pe t i t i one r  ha s  e s t a b l i s he d  by  a  p r e ponde ra nc e  o f  t he  

e v i de nc e  t ha t  t he y  ha d  good  c a us e  fo r  f a i l i ng  t o  a ppe a r  a t  t he  Apr i l  17 ,  2023  
he a r i ng .  THE A PP EALS BO ARD  G R ANTS  t h e  Pe t i t i one r ’ s  r e que s t  t o  r e ope n  t he  
Apr i l  17 ,  2023  he a r i ng .  
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Good  c a us e  ha v ing  be e n  e s t a b l i s he d ,  t he  Appe a l s  Boa r d  ha s  j u r i s d i c t i on  t o  
c ons i de r  t he  Pe t i t i one r ’ s  a ppe a l  o f  t he  De c e m be r  1 ,  2022  Re c ons i de r ed  
De t e r mi na t i on .   

 
 

I NDEP E NDE NT CO NTR A CTO R I S SUE  
 
W e  now t u r n  t o  t he  i s s ue  o f  whe t he r  t he  De pa r t m e n t  p r ope r l y  a nd  c o r r e c t l y  

c onc l uded  t ha t  s e r v i ce s  pe r f o rme d  by  the  M a s sa ge  The r a p i s t s  cons t i t u t e  
e m p l oyme n t  a nd  a l l  f o r ms  o f  r emune r a t i on  pa i d  t o  t he  M as s a ge  The r a p i s t s  
c ons t i t u t e  wa ge s .   

 
F I NDI NG S OF  F A CT  

 
1 .  The  Pe t i t i one r  i s  a  m as s a ge  t he r a py  bus i nes s  t ha t  ope r a t e d  w i th i n  t he  

S t a t e  o f  Ar i z ona  du r i ng  t he  a ud i t  pe r i od ,  M a r c h  31 ,  2019  t h r ough  
De c e m be r  31 ,  2020 .   
 

2 .  The  M a s s a ge  The ra p i s t s  p rov i de d  ma s s a ge  t he r a py  s e rv i c e s  on  be ha l f  o f  
t he  Pe t i t i one r  du r ing  t he  a ud i t  pe r i od .  

 
3 .  The  M a s sa ge  The ra p i s t s  d i d  no t  ha ve  a s s i s t a n t s ;  howe ve r ,  t he  Pe t i t i one r  

d i d  no t  p r e ve n t  o r  p r oh i b i t  t he  M a s s a ge  The r a p i s t s  f r om  h i r i n g  
a s s i s t a n t s .   

 
4 .  The  M a ss a ge  The r a p i s t s  we r e  r e qu i r e d  t o  pe r f o rm s e r v i c e s  a t  t he  

Pe t i t i one r ’ s  bus ine s s  l oca t i on  a nd  wi t h i n  ope r a t i ng  hou r s .  The  
Pe t i t i one r ’ s  ope r a t i ng  hou r s  we r e  ge ne r a l l y  s i x  t o  s eve n  da ys  a  we e k  
f r om  9 : 30  a .m .  t o  8 : 00  p .m .  The re  we r e  a  f e w  oc c a s i ons  whe r e  t he  
Pe t i t i one r  a l t e r e d  t he  hou r s  o f  ope r a t i on  t o  ac c om m oda t e  a ppo in t m e n t s ,  
howe ve r ,  t h i s  wa s  no t  no r ma l  p r ac t i ce .  

 
5 .  The  Pe t i t i one r  d i d  no t  p r ov i de  t he  Ma s s a ge  The r a p i s t s  w i t h  i n s t r uc t i ons  

on  how t o  pe r f o rm  s e r v i ce s ,  e i t he r  o r a l l y  o r  i n  wr i t i ng .  The  Pe t i t i one r  
d i d  no t  ha ve  a ny  m a nua l s  on  t he  pe r f o rm a nce  o f  s e r v i c e s  o r  s e que nc es  
o f  wor k .   

 
6 .  The  M a ss a ge  The r a p i s t s  ob t a i ne d  t r a i n i ng  ou t s i de  o f  t he  Pe t i t i one r ’ s  

bus i ne s s  a nd  p r i o r  t o  t he i r  r e l a t i ons h ip  w i t h  t he  Pe t i t i one r .  The  
Pe t i t i one r  d i d  no t  p r ov ide  f o r ma l  o r  i n f o r m a l  t r a i n i ng ,  w i t h  t he  
e xc e p t i on  o f  t wo  i nd i v i dua l s  r e l a t e d  t o  t he  owne r .  An y  c onve r s a t i ons  
r e ga r d i ng  m e t hods  o r  t r a i n i ng  we r e  no t  f a c i l i t a t e d  by  t he  Pe t i t i one r .  

 
7 .  The  Pe t i t i one r  d i d  no t  s upe r v i s e  t he  M a s s a ge  The r a p i s t s  du r ing  t he  

pe r f o rm anc e  o f  s e r v i c e s ,  and  wa s  o t he r wi s e  una wa r e  o f  t he  me t hods  o r  
s e que nc es  u s e d  t o  pe r f o rm  m a s s a ges .  
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8 .  The  Pe t i t i one r  d i d  no t  r e qu i r e  t he  Ma s s a ge  The r a p i s t s  t o  s ubmi t  e i t he r  

wr i t t e n  o r  o r a l  r e po r t s .   
 

9 .  W he n  t he  ne e d  a ro s e ,  t he  M a s s a ge  The r a p i s t s  we r e  a b l e  t o  s ubs t i t u t e  
a no t he r  t he r a p i s t  t o  c ove r  t he i r  a ppo i n t me n t .  Howe ve r ,  t he  r e p l a c e m e n t  
t he r a p i s t  ha d  t o  ha ve  a n  e x i s t i ng  r e l a t i onsh i p  w i t h  t he  Pe t i t i one r  a nd  
c ou l d  no t  be  a n  i nd i v i dua l  ou t s i de  o f  t he  Pe t i t i one r ’ s  bus i ne s s .  

 
10 .  The  Pe t i t i one r  ma in t a i ne d  tha t  t he  r e l a t i ons h i p  be t we en  t he m s e lve s  a nd  

t he  Ma s sa ge  The ra p i s t s  was  ‘ a t - w i l l ’  a nd  e i t he r  pa r t y  c ou l d  t e r m i na t e  
t he  r e l a t i ons h i p  a t  a ny  t i me .  The  Pe t i t i one r  wa s  una wa r e  o f  a ny  l e ga l  
r e c ou r se  o r  r e qu i r e m e n t s  s hou l d  e i t he r  pa r t y  t e r mi na t e  t he  r e l a t i ons h i p .   

 
11 .  The  Pe t i t i one r  d id  no t  r equ i r e  t he  M a s sage  The r ap i s t s  t o  wor k  a  

m i n im um num be r  o f  hou r s ,  no r  d i d  t he y  r e qu i r e  t he  Ma s s a ge  The r a p i s t s  
t o  wor k  f u l l - t i m e  hou r s .  The  M a s s age  The r ap i s t s  were  no t  r e qu i r e d  t o  
r e m a i n  on  t he  Pe t i t i one r ’ s  p r e m i ses  be t we en  a ppo i n t m e n t s ,  and  o f t e n  
wou l d  l e ave .  Add i t i ona l l y ,  t he  M a s s age  The r ap i s t s  c on t r o l l e d  t he i r  t im e -
o f f  w i t hou t  t he  pe rm i s s i on  o f  t he  Pe t i t i one r .  

 
12 .  The  Pe t i t i one r  p r ov i d e d  m as s a ge  beds  a nd  l i ne ns ,  wh i l e  t he  M a s s a ge  

The r a p i s t s  p r ov i ded  c ons uma b l e  p r oduc t s  s uc h  a s  l o t i ons  a nd  o i l s  a nd  
s m a l l  woode n  t oo l s .  Th e  Ma s s a ge  The r a p i s t s  we r e  no t  r e i m bur s e d  f o r  
a ny  o f  t he i r  c o s t s  a s s oc i a t e d  w i t h  t he  c ons um a b l e  p roduc t s  and  s m a l l  
t oo l s .  

 
13 .  The  M a s s a ge  The r a p i s t s  d i d  no t  pa y  a  r e n t a l  r a t e  fo r  t he  u se  o f  t he  

Pe t i t i one r ’ s  p r ope r t y  no r  any  u t i l i t y  f e e s .  The  M a s s a ge  The r a p i s t s   d i d  
no t  i nve s t  i n ,  ma i n t a i n ,  o r  im pr ove  the  Pe t i t i one r ’ s  f a c i l i t i e s .  

 
14 .  The  M a ss a ge  The r a p i s t s  d i d  no t  ma i n t a i n  any  bus i ne s s  l i c e ns e s  w i th  

e i t he r  t he  Ar i z ona  Cor po ra t i on  Com m i ss i on  o r  t he  Se c r e t a r y  o f  S t a t e .  
The r e  i s  no  e v i de nc e  t ha t  t he  M a s sa ge  The r a p i s t s  i nc u r r e d  a ny  e xpe ns e s  
r e l a t e d  t o  t he  m a i n t e na nc e  o f  bus i ne s s  l i ce ns e s .  

 
15 .  The  M a s sa ge  The ra p i s t s  e nga ge d  i n  m i n im a l  wor d - o f -m ou t h  a dve r t i s i ng .  

The r e  i s  no  e v i de nc e  t ha t  t he  M a s sa ge  The r a p i s t s  i nc u r r e d  a ny  e xpe ns e s  
r e l a t e d  t o  a dve r t i s i ng .  

 
16 .  The  M a ss a ge  The r a p i s t s  we r e  pa i d  a  50%  com m i ss i on  o f  t he  s e r v i ce s  

p r ov i de d .  The  M a ss a ge  The ra p i s t s  wer e  no t  g i ve n  t he  oppo r t un i t y  t o  
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ne go t i a t e  t he  c omm i s s i on  r a t e ,  a nd  t he y  we re  pa i d  t he i r  po r t i on  o f  t he  
c om mi s s ion  on  a  b i - we e k l y  ba s i s .  

 
17 .  The  p r i ce s  f o r  ma s s a ge  se r v i ce s  we r e  s e t  by  t he  Pe t i t i one r ,  w i t hou t  

i npu t  by  the  M a s s age  The r ap i s t s .  
 

18 .  The  M a ss a ge  The r a p i s t s  we r e  no t  p r e ve n te d  f r om pe r f o r mi ng  wor k  
ou t s i de  o f  t he  Pe t i t i one r ’ s  bus i ne s s .  The  Pe t i t i one r  wa s  a wa r e  t ha t  s om e  
M a s s a ge  The r a p i s t s  pe r f o r me d  wor k  ou t s i de  o f  t he  Pe t i t i one r ’ s  bus i ne s s  
a nd  t he  Pe t i t i one r  d i d  no t  t ake  a c t i ons  t o  p r e ve n t  i t .  

 
  

REAS ON I NG AN D  CON CL USI ONS OF  LAW  
 

Ar i z ona  Re v i s e d  S t a t u t e s ,  §  23 - 615 ,  p r ov i de s  i n  pe r t i ne n t  pa r t  a s  f o l l ows  
 

Em pl oyme n t ;  de f i n i t i on  
 
A .  " Em pl oym e n t "  me a ns  a ny  s e r v i ce  o f  wha t e ve r  na t u re  

pe r f o rm ed  by  a n  e m p l oyee  f o r  t he  pe r s on  e m p l oy ing  t he  
e m p l oyee ,  i nc l ud i ng  s e r v i ce  i n  i n t e r s t a t e  c om me r c e  … 

 
Ar i z ona  Re v i s e d  S t a t u t e s  §  23 - 613 .01  p r ov i de s  i n  pe r t i ne n t  pa r t :  
 
Em p l oye e ;  de f i n i t i on ;  e xe mp t  e m pl oym e n t  

 
A .  " Em pl oyee "  m e a ns  a ny  i nd iv i dua l  who  pe r f o rm s  s e r v i ce s  

f o r  a n  e mp l oy i ng  un i t  a nd  who  i s  s ub j e c t  t o  t he  d i r e c t i on ,  
r u l e  o r  c on t r o l  o f  t he  e mp l oy i ng  un i t  a s  t o  bo t h  t he  
m e t hod  o f  pe r f o rm i ng  o r  e xe c u t i ng  t he  s e r v i c e s  a nd  t he  
r e s u l t  t o  be  e f f ec t e d  o r  a c c om pl i s he d .  I nd i c a t i ons  o f  
c on t r o l  by  t he  em p l oy i ng  un i t  i nc l ude  c on t r o l l i ng  t he  
i nd i v i dua l ' s  hou r s  o f  wor k ,  l oc a t i on  o f  wor k ,  r i gh t  t o  
pe r f o rm  s e r v i ce s  f o r  o t he r s ,  t oo l s ,  e qu i pm e n t ,  m a t e r i a l s ,  
e xpe ns e s  a nd  u s e  o f  o t he r  wor ke r s  a nd  o t he r  i nd i c i a  o f  
e m p l oyme n t ,  e xc ep t  e m pl oye e  doe s  no t  i nc l ude :  

 
1 .  An i nd iv i dua l  who  pe r f o r m s  se r v i ce s  a s  a n  

i nde pe nde n t  c on t r a c t o r ,  bus i ne s s  pe r s on ,  a gen t  o r  
c ons u l t a n t ,  o r  i n  a  c a pa c i t y  c ha r ac t e r i s t i c  o f  a n  
i nde pe nde n t  p r o fe s s i on ,  t r ade ,  s k i l l  o r  oc c upa t i on .  

 
2 .  An i nd i v i dua l  s ub j e c t  t o  t he  d i r e c t i on ,  ru l e  o r  

c on t r o l  o r  s ub j e c t  t o  t he  r i gh t  o f  d i r e c t i on ,  ru l e  o r  
c on t r o l  o f  a n  e m ploy i ng  un i t  s o l e l y  be c a us e  o f  a  l a w  
r e gu l a t i ng  t he  o r ga n i z a t i on ,  t r a de  o r  bus i ne s s  o f  t he  
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e m p l oy i ng  un i t .  
 

3 .  An i nd i v idua l  o r  c l a s s  o f  i nd i v i dua l s  t ha t  t he  f ede r a l  
gove r nm en t  ha s  dec i de d  no t  t o  a nd  doe s  no t  t r e a t  a s  
a n  e m p l oye e  o r  e mp l oye e s  fo r  f e de r a l  une m ploym e n t  
t a x  pu r pos e s ,  a s  e s t a b l i s he d  by  t he  ou t c ome  o f  a n  
a ud i t  o r  o t he r  a f f i r m a t i ve  t r e a tm e n t  by  t he  i n t e r na l  
r e ve nue  s e r v i ce  o f  a ny  t a xpa ye r  whos e  t a x  r e t u r n s  
i nc l ude  inc om e  f rom  t he  i nde pe nde n t  c on t r a c t o r  
r e l a t i onsh i p .  

 
4 .  An i nd i v i dua l  i f  t he  em p loy i ng  un i t  dem ons t r a t e s  

t he  i nd i v idua l  p e r fo r m s  s e r v i c e s  i n  t he  s a m e  ma nne r  
a s  a  s i mi l a r l y  s i t ua t e d  c l a s s  o f  i nd iv i dua l s  t ha t  t he  
f e de ra l  gove r nm e n t  ha s  de c i de d  no t  t o  a nd  doe s  no t  
t r e a t  a s  a n  em pl oye e  o r  e m p l oye e s  f o r  f e de ra l  
une m pl oym e n t  t a x  pu r pos e s .  

 
*    *    *  

 
Ar i z ona  Re v i s e d  S t a t u t e s  §  23 - 622 (A)  p r ov i de s  a s  f o l l ows :  
 

W a ge s  
 

A .  " W a ge s"  m e a ns  a l l  r em une r a t ion  f o r  s e r v i ce s  f r om 
wha t e ve r  s ou r c e ,  i nc l ud ing  c om m i s s i ons ,  bonus e s  a nd  
f r i nge  bene f i t s  a nd  t he  c a sh  va l ue  o f  a l l  r emune r a t i on  i n  
a ny  m e d ium  o t he r  t ha n  c a sh .   The  r e a s ona b le  c a s h  va lue  
o f  r e m une r a t i on  in  a ny  m e d i um  o t he r  t ha n  ca s h  s ha l l  be  
e s t im a te d  a nd  de t e rm i ned  i n  a cc o r da nc e  w i t h  ru l e s  
p r e s c r i bed  by  t he  de pa r tm en t .  

Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 - 1723 ,  p r ov i de s  a s  fo l l ows :  
 

A .  " Em pl oyee "  m e a ns  a ny  i nd iv i dua l  who  pe r f o rm s  s e r v i ce s  
f o r  a n  e mp l oy i ng  un i t ,  a nd  who  i s  s ub j e c t  t o  t he  d i r e c t ion ,  
r u l e  o r  c on t r o l  o f  t he  e mp l oy i ng  un i t  a s  t o  bo t h  t he  
m e t hod  o f  pe r f o rm i ng  o r  e xe c u t i ng  t he  s e r v i c e s  a nd  t he  
r e s u l t  t o  be  e f f ec t e d  o r  a c c om pl i s he d .   W he t he r  a n  
i nd i v i dua l  i s  a n  em p l oye e  unde r  t h i s  de f i n i t i on  s ha l l  be  
de t e rm i ne d  by  t he  p r e ponde r a nc e  o f  t he  e v i de nc e .  

 
1 .  " Con t r o l "  a s  u s e d  i n  A .R . S .  §  23 - 613 .01 ,  i nc l ude s  

t he  r i gh t  t o  c on t r o l  a s  we l l  a s  c on t r o l  i n  f a c t .  
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2 .  " M e t hod"  i s  de f ine d  a s  t he  wa y ,  p r oc e dur e  o r  
p r oc e s s  fo r  do i ng  s om e t h ing ;  t he  m e a ns  use d  i n  
a t t a i n i ng  a  r e s u l t  a s  d i s t i ngu i s he d  f r om  t he  r e s u l t  
i t s e l f .  

 
B .  " Em pl oyee "  a s  de f ine d  i n  s ubs e c t i on  ( A)  doe s  no t  i nc l ude :  

 
1 .  An i nd iv i dua l  who  pe r f o r m s  se r v i ce s  f o r  a n  

e m p l oy i ng  un i t  i n  a  c a pa c i t y  a s  a n  i ndepe nde n t  
c on t r ac t o r ,  i nde pende n t  bus i ne s s pe r son ,  i nde pe nde n t  
a ge n t ,  o r  i nde pe nde n t  c ons u l t a n t ,  o r  i n  a  ca pa c i t y  
c ha r a c t e r i s t i c  o f  a n  i nde pe nde n t  p r o f e s s i on ,  t r a de ,  
s k i l l  o r  oc c upa t i on .   The  e x i s t e nc e  o f  i nde pe nde nc e  
s ha l l  be  de t e rm ine d  by  the  p r e ponde r a nc e  o f  t he  
e v i de nc e .  

 
2 .  An i nd i v idua l  s ub je c t  t o  t he  d i r e c t i on ,  r u l e ,  con t r o l  

o r  s ub j e c t  t o  t he  r i gh t  o f  d i r e c t i on ,  r u l e  o r  con t r o l  
o f  a n  e m p l oy i ng  un i t " . . . . s o l e l y  be c a use  o f  a  
p r ov i s i on  o f  l a w  r e gu l a t i ng  t he  o r gan i z a t i on ,  t r a de  
o r  bus i nes s  o f  t he  e m p l oy i ng  un i t " .   Th i s  pa r ag r a ph  
i s  a pp l i ca b l e  i n  a l l  c a s e s  i n  wh i c h  t he  i nd iv i dua l  
pe r f o rm ing  s e r v i ce s  i s  s ub j e c t  t o  t he  c on t r o l  o f  t he  
e m p l oy i ng  un i t  on l y  t o  t he  e x t e n t  s pec i f i c a l l y  
r e qu i r e d  by  a  p r ov i s i on  o f  l a w  gove r n ing  t he  
o r ga n i za t i on ,  t r a de  o r  bus i ne s s  o f  t he  e mp l oy i ng  
un i t .  

 
a .  " So l e l y"  m e a ns ,  bu t  i s  no t  l i m i t e d  t o :  On ly ,  

a l one ,  e xc l u s i ve l y ,  w i t hou t  o t he r .  
 

b .  " P r ov i s i on  o f  l a w"  i nc l ude s ,  bu t  i s  no t  l im i t e d  
t o :  s t a t u t e s ,  r e gu la t i ons ,  l i c e ns i ng  r e gu l a t i ons ,  
a nd  f e de ra l  a nd  s t a t e  m a nda te s .  

 
c .  The  de s i gna t i on  o f  a n  i nd i v i dua l  a s  a n  

e m p l oyee ,  s e r va n t  o r  a ge n t  o f  t he  e m p l oy ing  
un i t  f o r  pu r pos e s  o f  t he  p r ov i s i on  o f  l a w  i s  no t  
de t e rm i na t i ve  o f  t he  s t a t u s  o f  t he  i nd i v i dua l  f o r  
une m pl oym e n t  i n s u r a nc e  pu r pos e s .  The  
a pp l i ca b i l i t y  o f  pa r a g r a ph  (2 )  o f  t h i s  s ubs e c t ion  
s ha l l  be  de t e rm i ne d  i n  t he  s a m e  m a nne r  a s  i f  no  
s uc h  de s igna t e d  r e f e r e nc e  ha d  be e n  m a de .  

 
   *    *    *  
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D .  I n  de t e rm i n i ng  whe t he r  a n  i nd i v i dua l  who  pe r f o rm s  
s e r v i ce s  i s  a n  e mp l o ye e  unde r  t he  ge ne r a l  de f i n i t i on  o f  
s ubs e c t i on  ( A) ,  a l l  m a t e r i a l  e v i de nc e  pe r t a in i ng  t o  t he  
r e l a t i onsh i p  be t we e n  t he  i nd i v i dua l  a nd  t he  e m p l oy i ng  
un i t  m us t  be  e xa m ine d .   Con t r o l  a s  t o  t he  r e s u l t  i s  u s ua l l y  
p r e s e n t  i n  a ny  t ype  o f  c on t r a c t ua l  r e l a t i onsh i p ,  bu t  i t  i s  
t he  a dd i t i ona l  p r e se nc e  o f  con t r o l ,  a s  de t e rm i ne d  by  s uch  
c on t r o l  f a c t o r s  a s  a r e  i de n t i f i e d  i n  pa r a g ra ph  ( 2 )  o f  t h i s  
s ubs e c t i on ,  ove r  t he  m e t hod  i n  wh ic h  t he  se r v i ce s  a r e  
pe r f o rm ed ,  t ha t  ma y  c r e a t e  a n  e m p l oym e n t  r e l a t i ons h i p .  
 
1 .  The  e x i s t e nc e  o f  c on t r o l  s o l e l y  on  the  ba s i s  o f  t he  

e x i s t e nc e  o f  t he  r i gh t  t o  c on t r o l  m a y  be  e s t a b l i s hed  
by  s uc h  a c t i on  a s :  r e v i ewi ng  wr i t t e n  c on t r a c t s  
be t we e n  t he  i nd iv i dua l  and  t he  e m p l oy i ng  un i t ;  
i n t e r v i e wi ng  t h e  i nd i v i dua l  o r  e m p l oy i ng  un i t ;  
ob t a i n i ng  s t a t e me n t s  o f  t h i rd  pa r t i e s ;  o r  e xa mi n i ng  
r e gu l a t o ry  s t a t u t e s  gove r n i ng  t he  o r ga n i z a t i on ,  t r a de  
o r  bus i nes s .   I n  a ny  e ve n t ,  t he  s ubs t a nc e ,  a nd  no t  
m e r e l y  t he  f o r m o f  t he  r e l a t i ons h i p  mus t  be  
a na l yz e d .  
 

2 .  The  f o l l owi ng  a r e  s om e  c om m on  i nd i c i a  o f  c on t r o l  
ove r  t he  m e t hod  o f  pe r fo r m i ng  o r  e xe c u t ing  t he  
s e r v i ce s :  

 
a .  Au t ho r i t y  ove r  i nd i v i dua l ’ s  a s s i s t a n t s .  H i r i ng ,  

s upe r v i s ing ,  a nd  pa ym e n t  o f  t he  i nd i v i dua l ’ s  
a s s i s t a n t s  by  t he  e m p l oy i ng  un i t  ge ne r a l l y  s hows  
c on t r o l  ove r  t he  i nd i v idua l s  on  t he  j ob .  
Som e t im es ,  one  w or ke r  m ay  h i r e ,  s upe r v i s e ,  a nd  
pa y  o t he r  wor ke r s .  He  m a y  do  s o  a s  t he  r e s u l t  o f  a  
c on t r ac t  i n  wh i c h  he  a g r e es  t o  p r ov i de  ma t e r i a l s  
a nd  l a bo r  a nd  unde r  wh i c h  he  i s  r e spons i b l e  on l y  
f o r  t he  a t t a i n m e n t  o f  a  r e su l t ;  i n  wh i c h  c as e  he  
m a y  be  i nde pe nde n t .  On  t he  o t he r  ha nd ,  i f  he  doe s  
s o  a t  t he  d i r e c t i on  o f  t he  em p l oy i ng  un i t ,  h e  m a y  
be  a c t i ng  a s  a n  em p l oye e  i n  t he  ca pa c i t y  o f  a  
f o r e ma n  fo r  o r  r e p re s e n t a t i ve  o f  t he  em p l oye r .  

 
b .  Com pl i a nc e  w i th  i n s t r uc t i ons .  Con t r o l  i s  p r e s e n t  

whe n  t he  i nd i v i dua l  i s  r e qu i r e d  t o  c om p l y  w i t h  
i n s t r uc t i ons  a bou t  whe n ,  whe r e  a nd  how he  i s  t o  
wor k .  S om e  e mp l oye e s  m a y  wor k  w i t hou t  
r e c e i v i ng  i n s t r uc t i ons  be ca us e  t hey  a r e  h igh l y  
p r o f i c i e n t  i n  t he i r  l i ne  o f  wor k  a nd  c a n  be  t ru s t e d  
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t o  wor k  to  t he  be s t  o f  t he i r  a b i l i t i e s ;  howe ve r ,  t he  
c on t r o l  f a c t o r  i s  p r e s e n t  i f  t he  e mp l oye r  has  t he  
r i gh t  t o  i n s t r uc t  o r  d i r e c t .  The  i n s t r uc t i ons  m a y  
be  o r a l  o r  m a y  be  i n  t he  f o rm  o f  m a nua l s  o r  
wr i t t e n  p r oc e du re s  wh i c h  show how t he  de s i r e d  
r e s u l t  i s  t o  be  a c c om pl i s he d .  

 
c .  Or a l  o r  wr i t t e n  r e po r t s .  I f  r e gu l a r  o r a l  o r  wr i t t e n  

r e po r t s  be a r i ng  upon  t he  m e t hod  in  wh i c h  t he  
s e r v i ce s  a r e  pe r f o r m e d  m us t  be  s ubm i t t e d  t o  t he  
e m p l oy i ng  un i t ,  i t  i nd i c a t e s  c on t r o l  i n  t ha t  t he  
wor ke r  i s  r e qu i r ed  t o  a c coun t  f o r  h i s  a c t i ons .  
Pe r i od i c  p r og r es s  r e por t s  r e l a t i ng  t o  t he  
a c c om pl i s hm e n t  o f  a  s pe c i f i c  r e s u l t  m a y  no t  be  
i nd i c a t i ve  o f  c on t r o l  i f ,  f o r  e xa m ple ,  t he  r epo r t s  
a r e  u s e d  t o  e s t a b l i s h  en t i t l e me n t  t o  pa r t i a l  
pa ym e n t  ba s e d  upon  pe r c en t a ge  o f  c om p le t i on .  
Com pl e t ion  o f  fo r m s  c us t om ar i l y  u s e d  in  t he  
pa r t i c u l a r  t ype  o f  bus i ne s s  a c t i v i t y ,  r e ga r d l e s s  o f  
t he  r e l a t i ons h i p  be t we e n  the  i nd i v idua l  a nd  t he  
e m p l oy i ng  un i t ,  ma y  n o t  c on s t i t u t e  wr i t t e n  r e po r t s  
f o r  pu r pos e s  o f  t h i s  f a c to r ;  e . g . ,  r e c e i p t s  t o  
c u s t ome rs ,  i nvo i ces ,  e t c .  

 
d .  P l a c e  o f  wor k .  Do i ng  t he  wor k  on  t he  e mp l oy i ng  

un i t ’ s  p r e m i se s  i s  no t  c on t r o l  i n  i t s e l f ;  howeve r ,  
i t  doe s  i m p l y  t ha t  t he  em p l oye r  ha s  c on t r o l ,  
e s pe c i a l l y  whe n  t he  wor k  i s  o f  s uc h  a  na t u re  t ha t  
i t  c ou l d  be  done  e l s e whe re .  A  pe r son  wor k ing  i n  
t he  e m p loye r ’ s  p l a c e  o f  bus i ne s s  i s  phys i ca l ly  
w i t h i n  t he  e m pl oye r ’ s  d i r ec t i on  a nd  s upe r v i s i on .  
The  f a c t  t ha t  wor k  i s  done  o f f  t he  p r e mi s e s  doe s  
i nd i c a t e  s om e  f r ee dom  f r om  c on t r o l ;  howe ve r ,  i t  
doe s  no t  by  i t s e l f  m e a n  t ha t  t he  worke r  i s  no t  a n  
e m p l oyee .  I n  s ome  oc c upa t i ons ,  t he  s e r v i c es  a r e  
ne c e s s a r i l y  pe r f o rm e d  a way  f r om  t he  p r e mi s es  o f  
t he  e m ploy i ng  un i t .  Th i s  i s  t r ue ,  f o r  e xa m p l e ,  o f  
e m p l oyees  i n  t he  c ons t r uc t i on  t r a de s ,  o r  
e m p l oyees  who  m us t  wor k  ove r  a  f i xe d  rou t e ,  
w i t h i n  a  f i xe d  t e r r i t o r y ,  o r  a t  a ny  ou t l y i ng  wor k  
s t a t i on .   

 
e .  Pe r s ona l  pe r fo r m a nce .  I f  t he  s e r v i ce s  m us t  be  

r e nde re d  pe r s ona l l y  i t  i nd i c a t e s  t ha t  t he  
e m p l oy i ng  un i t  i s  i n t e r e s t ed  i n  t he  m e t hod  a s  we l l  
a s  t he  r e su l t .  The  e m p l oy i ng  un i t  i s  i n t e r e s t ed  no t  



Appe a l s  Boa r d  No .  T - 1909476 - 001 - B  -  Pa ge  12  

on l y  i n  ge t t i ng  a  de s i r e d  r e s u l t ,  bu t ,  a l s o ,  i n  who  
doe s  t he  j ob .  Pe r sona l  pe r fo r m a nce  m i gh t  no t  be  
i nd i c a t i ve  o f  c on t r o l  i f  t he  wor k  i s  ve r y  h igh l y  
s pe c i a l i ze d  a nd  t he  wor ke r  i s  h i r e d  on  t he  ba s i s  o f  
h i s  p r o f e s s i ona l  r e pu t a t i on ,  a s  i n  t he  c a s e  o f  a  
c ons u l t a n t  known  i n  a c a de m i c  a nd  p r o f e s s iona l  
c i r c l e s  t o  be  a n  a u t ho r i t y  i n  t he  f i e l d .  La ck  o f  
c on t r o l  m a y  be  i nd i c a t e d  whe n  a n  i nd i v i dua l  ha s  
t he  r i gh t  t o  h i r e  a  s ubs t i t u t e  w i t hou t  t he  
e m p l oy i ng  un i t ’ s  knowl e dge  o r  c ons en t .  

 
f .  E s t a b l i s hm e n t  o f  wor k  s e que nc e .  I f  a  pe r s on  m us t  

pe r f o rm  se r v i ce s  i n  t he  o r de r  o f  s e que nc e  s e t  f o r  
h i m  by  t he  e m p l oy ing  un i t ,  i t  i nd i ca t e s  t he  worke r  
i s  s ub j e c t  t o  c on t r o l  a s  he  i s  no t  f r ee  t o  f o l l ow h i s  
own  pa t t e r n  o f  wor k ,  bu t  m us t  f o l l ow t he  
e s t a b l i s he d  r ou t ine s  a nd  s c he du l e s  o f  t he  
e m p l oy i ng  un i t .  Of t e n ,  be ca us e  o f  t he  na t u r e  o f  a n  
oc c upa t i on ,  t he  em p l oy i ng  un i t  does  no t  s e t  t he  
o r de r  o f  t he  s e r v i ce s ,  o r  s e t s  t hem  i n f r e que n t ly .  I t  
i s  s u f f i c i e n t  t o  s how c on t r o l ,  howe ve r ,  i f  t h e  
e m p l oy i ng  un i t  r e t a i n s  t he  r i gh t  t o  do  s o .  

 
g .  R i gh t  t o  d i s cha r ge .  The  r i gh t  t o  d i s cha r ge ,  a s  

d i s t i ngu i s he d  f r om  t he  r i gh t  t o  t e rm i na t e  a  
c on t r ac t ,  i s  a  ve r y  i m por t a n t  f a c t o r  i nd i c a t i ng  tha t  
t he  pe r s on  pos s e s s i ng  t he  r i gh t  ha s  c on t r o l .  The  
e m p l oy i ng  un i t  e xe r c i se s  con t r o l  t h rough  t he  e ve r  
p r e s e n t  t h r e a t  o f  d i s mi s sa l ,  wh i ch  c a us e s  t he  
wor ke r  t o  obe y  any  i n s t r uc t i ons  wh i c h  m a y  be  
g i ve n .  The  r i gh t  o f  c on t r o l  i s  ve r y  s t rong l y  
i nd i c a t e d  i f  t he  wor ke r  m a y  be  t e r mi na t ed  w i t h  
l i t t l e  o r  no  no t i c e ,  w i t hou t  ca us e ,  o r  fo r  f a i l u r e  t o  
u s e  s pe c i f i e d  m e t hods ,  a nd  i f  t he  wor ke r  does  no t  
m a ke  h i s  s e r v i c e s  a va i l a b l e  t o  t he  pub l i c  on  a  
c on t i nu i ng  ba s i s .  An  i nde pe nde n t  wor ke r ,  on  t he  
o t he r  hand ,  ge ne r a l l y  c a nno t  be  t e r mi na t ed  a s  
l ong  a s  he  p r oduces  a n  e nd  r e s u l t  wh i c h  m e a su r e s  
up  t o  h i s  c on t r a c t  s pe c i f i ca t i ons .  Ma ny  c on t r a c t s  
p r ov i de  f o r  t e r mi na t i on  upon  no t i c e  o r  f o r  
s pe c i f i e d  a c t s  o f  nonpe r f o rm a nc e  o r  de f a u l t  a nd  
m a y  no t  be  i nd i c a t i ve  o f  t he  e x i s t e nc e  o f  t he  r i gh t  
t o  c on t r o l .  Som e t im e s ,  a n  e m p l oy i ng  un i t ’ s  r i gh t  
t o  d i s c ha r ge  i s  r e s t r i c t e d  be c a us e  o f  a  c on t r a c t  
w i t h  a  l abo r  un i on  o r  w i t h  o t he r  e n t i t i e s .  Suc h  a  
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r e s t r i c t i on  doe s  no t  de t r a c t  f r om  t he  e x i s t e nce  o f  
a n  e m p l oym e n t  r e l a t i ons h i p .  

 
h .  Se t  hou r s  o f  wor k .  The  e s t a b l i s hme n t  o f  s e t  hou r s  

o f  wor k  by  t he  e m p l oy i ng  un i t  i s  a  f a c t o r  
i nd i c a t i ve  o f  c on t r o l .  Th i s  c ond i t i on  ba r s  t he  
wor ke r  f rom  be i ng  m a s t e r  o f  h i s  own  t im e ,  wh i c h  
i s  a  r i gh t  o f  t he  i nde pe nde n t  wor ke r .  W he r e  f i xe d  
hou r s  a r e  no t  p r a c t i c a l  be ca us e  o f  t he  na t u r e  o f  
t he  oc c upa t i on ,  a  r e qu i r em e n t  t ha t  t he  wor ke r  
wor k  a t  ce r t a i n  t i me s  i s  a n  e l e m e n t  o f  c on t r o l .  

 
i .  T r a i n i ng .  T r a i n i ng  o f  a n  i nd i v i dua l  by  a n  

e xpe r i e nce d  e m ploye e  wor k i ng  w i t h  h im ,  by  
r e qu i r e d  a t t e ndanc e  a t  m e e t i ngs ,  a nd  by  o t he r  
m e t hods ,  i s  a  f ac t o r  o f  c on t r o l  beca us e  i t  i s  a n  
i nd i c a t i on  t h a t  t he  e m p l oye r  wa n t s  t he  s e r v i c e s  
pe r f o rm ed  i n  a  pa r t i c u l a r  m e t hod  o r  m a nne r .  Th i s  
i s  e s pe c i a l l y  t r ue  i f  t he  t r a i n ing  i s  g i ve n  
pe r i od i c a l l y  o r  a t  f r e que n t  i n t e r va l s .  An  
i nde pe nde n t  worke r  o r d ina r i l y  u s e s  h i s  own  
m e t hods  a nd  r e c e i ve s  no  t r a i n ing  f r om t he  
pu r c ha s e r  o f  h i s  s e r v i c e s .  

 
j .  Am oun t  o f  t i m e .  I f  t he  wor ke r  m us t  de vo t e  h i s  f u l l  

t i me  t o  t he  a c t i v i t y  o f  t he  e m p l oy ing  un i t ,  t h e  
e m p l oy i ng  un i t  ha s  c on t r o l  ove r  t he  a m oun t  o f  
t i me  t he  wor ke r  s pe nds  wor k i ng  and ,  i m p l i e d l y ,  
r e s t r i c t s  h i m  f r om do i ng  o the r  ga i n fu l  wor k .  An  
i nde pe nde n t  wor ke r ,  on  t he  o t he r  ha nd ,  i s  f r e e  t o  
wor k  wh e n  a nd  f o r  whom  he  c hoos e s .  Fu l l  t i m e  
doe s  no t  ne c e s s a r i l y  m e a n  a n  8 - hour  da y  o r  a  5 -  
o r  6 - da y  we e k .  I t s  m e a n ing  m a y  va r y  w i th  t he  
i n t e n t  o f  t he  pa r t i e s ,  t he  na tu r e  o f  t he  oc c upa t i on  
a nd  c us tom s  i n  t he  l oc a l i t y .  The se  c ond i t i ons  
s hou l d  be  c ons i de r e d  i n  de f i n i ng  “ f u l l  t im e ” .  
Fu l l - t i me  s e r v i c e s  m a y  be  r e qu i r e d  e ve n  t hough  
no t  s pe c i f i e d  i n  wr i t i ng  o r  o r a l l y .  Fo r  e xam pl e ,  a  
pe r s on  ma y  be  r equ i r e d  t o  p r oduc e  a  m i n im um 
vo l um e  o f  bus i nes s  wh i c h  c om pe l s  h i m  t o  de vo t e  
a l l  o f  h i s  wor k i ng  t i me  t o  t ha t  bus i nes s ,  o r  he  m a y  
no t  be  pe r m i t t e d  t o  wor k  f o r  a nyone  e l s e ,  and  t o  
e a r n  a  l i v i ng  he  nec e s s a r i l y  m us t  work  f u l l  t ime .  

 
k .  Too l s  a nd  m a t e r i a l s .  The  f u r n i s h i ng  o f  t oo l s ,  

m a t e r i a l s ,  e t c .  by  t he  e m ploy i ng  un i t  i s  i nd i ca t i ve  
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o f  c on t ro l  ove r  t he  wor ke r .  W he n  t he  wor ke r  
f u r n i s he s  t he  t oo l s ,  m a t e r i a l s ,  e t c . ,  i t  i nd i c a t e s  a  
l a c k  o f  c on t r o l ,  bu t  l ac k  o f  c on t r o l  i s  no t  
i nd i c a t e d  i f  t he  i nd i v i dua l  p r ov i de s  t oo l s  o r  
s upp l i e s  c u s t oma r i l y  f u r n i she d  by  wor ke r s  i n  t he  
t r a de .  

 
l .  Expe nse  r e i m bur s e m e n t .  Pa ym e n t  by  t he  e mp l oy i ng  

un i t  o f  t he  wor ke r ’ s  a pp r ove d  bus ine s s  a nd / o r  
t r a ve l i ng  e xp e ns es  i s  a  f ac t o r  i nd i c a t i ng  c on t r o l  
ove r  t he  wor ke r .  Conve r s e l y ,  a  l a ck  o f  c on t r o l  i s  
i nd i c a t e d  whe n  t he  wor ke r  i s  pa i d  on  a  j ob  ba s i s  
a nd  ha s  t o  t a ke  ca r e  o f  a l l  i n c i de n t a l  e xpe ns e s .  
Cons i de ra t i on  m us t  be  g ive n  t o  t he  f ac t  s om e  
i nde pe nde n t  p r o f e s s i ona l s  a nd  c onsu l t a n t s  r equ i r e  
pa ym e n t  o f  a l l  e xpe ns e s  i n  a dd i t i on  to  t he i r  f ee s .  

 
E .  Am ong  t he  f ac to r s  t o  be  c ons i de red  i n  a dd i t i on  t o  t he  f a c t o r s  

o f  c on t r o l ,  s uc h  a s  t hos e  i de n t i f i e d  i n  s ubs e c t i on  ( D) ,  whe n  
de t e rm i n ing  i f  a n  i nd i v i dua l  pe r f o rm i ng  s e rv i c e s  may  be  
i nde pe nde n t  when  pa r a g ra ph  ( 1 )  o f  s ubs e c t i on  ( B)  i s  
a pp l i ca b l e ,  a r e :  

 
1 .  Ava i l a b i l i t y  t o  pub l i c .  The  f a c t  t ha t  an  i nd i v i dua l  

m a ke s  h i s  s e r v i ces  a va i l a b l e  t o  t he  ge ne r a l  pub l i c  on  a  
c on t i nu i ng  ba s i s  i s  u s ua l l y  i nd i c a t ive  o f  i nde pe nde n t  
s t a t u s .  An  i nd i v i dua l  m a y  o f f e r  h i s  s e r v i ce s  t o  t he  
pub l i c  i n  a  num be r  o f  wa ys .  Fo r  e xa m p l e ,  he  m a y  ha ve  
h i s  own  o f f i ce  a nd  a s s i s t a n t s ,  he  m a y  d i s p l a y  a  s i gn  i n  
f r on t  o f  h i s  hom e  o r  o f f i ce ,  he  m a y  ho l d  a  bus i ne s s  
l i c e ns e ,  he  m a y  be  l i s t e d  i n  a  bus i ne s s  d i r e c t o r y  o r  
m a i n t a i n  a  bus i ne s s  l i s t i ng  in  a  t e l e phone  d i r ec t o r y ,  he  
m a y  a dve r t i s e  i n  a  ne ws pa pe r ,  t r a de  j ou r na l ,  ma ga z i ne ,  
o r  he  m a y  s i m p l y  m a ke  h i ms e l f  a va i l a b l e  t h r ough  wor d  
o f  m ou th ,  whe r e  i t  i s  cu s t om ar y  i n  t he  t r a de  o r  
bus i ne s s .  

 
2 .  Com pe ns a t i on  on  j ob  ba s i s .  An  e m p l oyee  i s  u s ua l l y ,  

bu t  no t  a l wa ys ,  pa i d  by  t he  hou r ,  we e k  o r  m on t h ;  
whe r e a s ,  pa ym e n t  on  a  j ob  ba s i s  i s  c u s t om ar y  whe r e  
t he  wor ke r  i s  i nde pe nde n t .  Pa ym e n t  by  t he  j ob  m a y  
i nc l ude  a  p r e de t e rm i ne d  l um p  s um wh i c h  i s  c om pu t e d  
by  t he  num be r  o f  hou r s  r equ i r e d  t o  do  t he  j ob  a t  a  
f i xe d  r a t e  pe r  hou r .  Pa yme n t  on  a  j ob  ba s i s  m ay  
i nvo l ve  pe r i od i c  pa r t i a l  pa ym e n t s  ba s e d  upon  a  
pe r c e n t  o f  t he  t o t a l  j ob  p r i c e  o r  t he  a m oun t  o f  t he  
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t o t a l  j ob  c om pl e t e d .  The  g ua r a n t e e  o f  a  m i n i m um 
s a l a r y  o r  t he  g ra n t i ng  o f  a  d r a wi ng  a c c oun t  a t  s t a t e d  
i n t e r va l s ,  w i t h  no  r e qu i r em e n t  f o r  r e pa ym en t  o f  t he  
e xc e s s  ove r  e a r n ings ,  t e nds  t o  i nd i c a t e  t ha t  e x i s t e nce  
o f  a n  e mp l oye r - em p l oye e  r e l a t i onsh i p .  

 
3 .  Re a l i za t i on  o f  p r o f i t  o r  l o s s .  An  i nd i v i dua l  who  i s  i n  a  

pos i t i on  to  r e a l i z e  a  p r o f i t  o r  s u f f e r  a  l o s s  a s  a  r e s u l t  
o f  h i s  s e r v i ce s  i s  ge ne r a l l y  i nde pe nde n t ,  wh i l e  t he  
i nd i v i dua l  who  i s  a n  e mp l oye e  i s  no t  i n  s uc h  a  
pos i t i on .  Oppor tun i t y  f o r  p r o f i t  o r  l o s s  m a y  be  
e s t a b l i s he d  by  one  o r  m or e  o f  a  va r i e t y  o f  
c i r c um s tanc e s ;  e . g . :  

 
a .  The  i nd i v i dua l  ha s  con t i nu i ng  a nd  r ec u r r i ng  

s i gn i f i c an t  l i a b i l i t i e s  o r  ob l i ga t i ons  i n  c onne c t i on  
w i t h  t he  pe r f o rm anc e  o f  t he  wor k  i nvo l ve d ,  a nd  
s uc c e s s  o r  f a i l u r e  de pe nds ,  t o  a n  a pp r e c i a b l e  
de g r e e ,  on  t he  r e l a t i ons h i p  o f  r e c e i p t s  t o  
e xpe nd i t u r e s .  

 
b .  The  i nd i v i dua l  a g r e e s  t o  pe r f o rm  s pe c i f i c  j obs  f o r  

p r i c e s  a g r e e d  upon  i n  a dvanc e ,  a nd  pa ys  e xpe ns e s  
i nc u r r e d  i n  c onnec t i on  w i th  t he  wor k ,  s uch  a s  
wa ge s ,  r e n t s  o r  o t he r  s i gn i f i c an t  ope r a t i ng  
e xpe ns e s .  

 
4 .  Ob l i ga t i on .  An  e m p l oyee  u s ua l l y  ha s  t he  r i gh t  t o  end  

h i s  r e l a t i ons h i p  w i t h  h i s  e m p l oye r  a t  a ny  t i m e  he  
w i s he s  w i t hou t  i ncu r r i ng  l i ab i l i t y ,  a l t hough  he  m a y  be  
r e qu i r e d  t o  p r ov i de  no t i ce  o f  h i s  t e rm i na t i on  f o r  s om e  
pe r i od  i n  a dva nc e  o f  t he  t e r mi na t i on .  An  i nde pe nde n t  
wor ke r  u sua l l y  a g re e s  t o  c om p l e t e  a  s pe c i f i c  j ob .  He  i s  
r e s pons i b l e  f o r  i t s  s a t i s f a c to r y  c om pl e t i on  a nd  wou l d  
be  l e ga l ly  ob l i ga t e d  t o  m a ke  good  f o r  f a i l u r e  t o  
c om p l e t e  t he  j ob ,  i f  l e ga l  r e l i e f  we r e  s ough t .  

 
5 .  S i gn i f i c a n t  i nve s t me n t .  A  s i gn i f i c a n t  i nves t m e n t  by  a  

pe r s on  i n  f a c i l i t i e s  u s e d  by  h i m  i n  pe r f o rm i ng  s e r v i ce s  
f o r  a no t he r  t e nds  t o  s how a n  i nde pe nde n t  s t a t u s .  On  
t he  o t he r  ha nd ,  t he  f u r n i s h i ng  o f  a l l  n e c e s s a r y  
f a c i l i t i e s  by  t he  em p l oy i ng  un i t  t e nds  t o  i nd i c a t e  t he  
a bs e nc e  o f  a n  i nd e pe nde n t  s t a t u s  on  t he  pa r t  o f  t he  
wor ke r .  Fa c i l i t i e s  i nc l ude  e qu i pme n t  o r  p r e mi s e s  
ne c e s s a r y  f o r  t he  wor k ,  b u t  no t  t oo l s ,  i n s t r ume n t s ,  
c l o t h i ng ,  e t c . ,  t ha t  a r e  p rov i de d  by  e m p l oye e s  a s  a  
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c om m on  p r a c t i c e  i n  t he i r  pa r t i c u l a r  t r a de .  I f  t he  
wor ke r  m a ke s  a  s i gn i f i ca n t  i nves t m e n t  i n  f a c i l i t i e s ,  
s uc h  a s  a  ve h ic l e  no t  r e a sona b l y  su i t e d  t o  pe r s ona l  
u s e ,  t h i s  i s  i nd i c a t i ve  o f  a n  i nde pe nde n t  r e l a t i ons h ip .  
A  s i gn i f i c a n t  e xpe nd i t u r e  o f  t i me  o r  m oney  f o r  a n  
i nd i v i dua l ’ s  e duc a t i on  i s  no t  ne c e s sa r i l y  i nd i c a t i ve  o f  
a n  i nde pende n t  r e l a t i ons h i p .  

 
6 .  S i m u l t a ne ous  con t r a c t s .  I f  a n  i nd i v i dua l  wor ks  f o r  a  

num be r  o f  pe r s ons  o r  f i r m s  a t  t he  s a m e  t i m e ,  i t  
i nd i c a t e s  a n  i nde pende n t  s t a t u s  be ca us e ,  i n  s uch  c a s e s ,  
t he  wor ke r  i s  u s ua l l y  f r ee  f r om c on t r o l  by  any  o f  t he  
f i rm s .  I t  i s  pos s i b l e ,  howe ve r ,  t ha t  a  pe r s on  m a y  wor k  
f o r  a  num be r  o f  pe op l e  o r  f i r ms  a nd  s t i l l  b e  a n  
e m p l oyee  o f  one  o r  a l l  o f  t he m .  The  de c i s i ons  r e a c he d  
on  o t he r  pe r t i ne n t  f a c t o r s  s hou l d  be  c ons i de r e d  whe n  
e va l ua t i ng  t h i s  f a c t o r .  

 
F .  W he t he r  t he  p re ponde r anc e  o f  t he  e v i de nce  i s  be i ng  we i ghed  

t o  de t e rm i ne  i f  t he  i nd i v idu a l  pe r fo r m i ng  se r v i ce s  fo r  a n  
e m p l oy i ng  un i t  i s  a n  e m p l oye e  unde r  t he  ge ne r a l  de f in i t i on  
o f  e m p loye e  c on t a i ne d  i n  s ubs ec t i on  ( A) ,  o r  ma y  be  
i nde pe nde n t  when  pa r a g ra ph  ( 1 )  o f  s ubs e c t i on  ( B)  i s  
a pp l i ca b l e ,  t he  f a c t o r s  cons i de r ed  s ha l l  be  we i ghed  i n  
a c c o r da nc e  w i t h  t he i r  a pp r op r i a t e  va l ue  t o  a  c o r r ec t  
de t e rm i na t i on  o f  t he  r e l a t i ons h ip  unde r  t he  f a c t s  o f  t he  
pa r t i c u l a r  c a s e .  The  we i gh t  t o  be  g i ve n  t o  a  f a c t o r  i s  no t  
a l wa ys  cons t a n t .  The  de gr e e  o f  im por t a nce  m a y  va r y ,  
de pe nd i ng  upon  t he  oc c upa t i on  o r  wor k  s i t ua t i on  be i ng  
c ons i de red  a nd  wh y  t he  f a c t o r  i s  p r e s e n t  i n  t he  pa r t i c u l a r  
s i t ua t i on .  Som e  f a c t o r s  m a y  no t  a pp l y  t o  pa r t i c u l a r  
oc c upa t i ons  o r  s i t ua t i on ,  wh i l e  t he re  m a y  be  o t he r  f ac t o r s  
no t  s pe c i f i c a l l y  i de n t i f i e d  he r e i n  t ha t  s hou l d  be  c ons i de r e d .  

 
The  Pe t i t i one r  c on t e nds  t ha t  t he  M a s s a ge  The r a p i s t s  we r e  i nde pe nden t  

c on t r ac t o r s  a nd  no t  em p l oye e s  f o r  t he  pe r iod  f r om  M a r c h  31 ,  2019  t h r ough  
De c e m be r  31 ,  2020 .  The  Pe t i t i one r  a l so  c on t e nds  t ha t  t he  De pa r tme n t ’ s  a ud i t  wa s  
e r r one ous  be c a us e  t he  Pe t i t i one r  wa s  no t  g i ve n  t he  oppo r t un i t y  t o  ha ve  a n  
a t t o r ne y  o r  i n t e r p r e t e r  p r e s e n t  du r ing  t he  i n t e r v i e w  p r oc e s s .  I n  ou r  a na l y s i s  o f  
t he  f a c t o r s  unde r  A .A .C .  S e c t i on  R6- 3 - 1723 ,  t he  Appe a l s  Boa rd  ha s  c ons i de r ed  
on l y  t he  t e s t i m ony  p r e s e n t ed  by  t he  Pe t i t i one r  du r i ng  t he  he a r i ng ,  wh i c h  wa s  
p r ov i de d  i n  t he  p r e s e nc e  o f  bo t h  a n  i n t e r p re t e r  a nd  t he  Pe t i t i one r ’ s  a t t o r ne y .  The  
Appe a l s  Boa r d  has  no t  c ons i de r e d  any  p r i o r  s t a t e m e n t s  m a de  by  t he  Pe t i t i one r  o r  
i n t e r v i e we e s  du r ing  t he  De pa r t men t ’ s  a ud i t .  Fo r  t h i s  r e a son ,  we  wi l l  no t  
s pe c i f i c a l l y  a dd res s  t he  Pe t i t i one r ’ s  c on t e n t i on  r e ga r d i ng  the  De pa r t m e n t ’ s  
i n t e r v i e w p r oc e s s .  
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 I n  we i gh ing  t he  e v i de nc e  a nd  a pp l y i ng  t he  l a w t o  t he  f ac t s  i n  t h i s  c a s e ,  t he  
Appe a l s  Boa r d  c ons i de r e d  e v i de nc e  o f  t he  s ubs t a nc e ,  no t  m er e ly  t he  f o rm ,  o f  t he  
r e l a t i onsh i p  be t we e n  t he  Pe t i t i one r  a nd  t he  M a s s a ge  The r a p i s t s ,  a s  r e qu i r e d  by  
A .A .C .  Se c t i on  R6- 3 - 1723 ( D) ( 1 ) ,  i nc l ud ing  t he  e l e me n t s  o f  c on t r o l  a nd  
i nde pe nde nc e  w i t h i n  t he  m ea n i ng  o f  A .A .C .  S e c t i ons  R6- 3 - 1723( A) ( 1 ) ,  (D) ,  a nd  
( E ) .  Add i t i ona l l y ,  pu r s ua n t  t o  A .A .C .  Se c t i on  R6- 3 - 1723 ( F ) ,  t he  Appe a l s  Boa r d  
de t e rm i ne d  t ha t  s e ve r a l  f ac t o r s  s hou l d  be  g i ve n  g rea t e r  we igh t  i n  ana l yz i ng  
whe t he r  a n  e m p l oye r - em p loye e  r e l a t i ons h ip  e x i s t e d  be t we e n  the  Pe t i t i one r  a nd  
t he  M a s sa ge  The r ap i s t s .  
 

( D) ( 2 )  Com m on I nd i c i a  o f  Con t r o l  
 
A r i z ona  Adm i n i s t r a t i ve  Code ,  Se c t i on  R6- 3 - 1723  p r ov i de s  gu i da nc e  f o r  

de t e rm i n ing  whe t he r  a n  e mp l oye r - em p l oye e  r e l a t i onsh i p  e x i s t s .  Se c t i on  R6 - 3 -
1723 ( D) (2 )  l i s t s  t he  c omm on  i nd i c i a  o f  con t r o l  t o  be  c ons i de r e d  in  a ny  
de t e rm i na t i on .   Be l ow i s  ou r  a na l y s i s  o f  e a c h  f a c t o r .  
 

a .  Aut hor i t y  Ov e r  I nd i v i dua l ’ s  As s i s t an t s  
 

Pu r s ua n t  t o  A .A .C .  Se c t i on  R6- 3 - 1723 ( F ) ,  we  f i nd  t ha t  t h i s  f a c t o r  doe s  no t  
a pp l y  t o  t h i s  pa r t i c u l a r  oc c upa t i on  o r  s i t ua t i on .  The  e v i de nc e  o f  r e c o r d  
e s t a b l i s he s  t ha t  a l t hough  the y  we r e  no t  p r oh i b i t e d  f r om  do i ng  s o ,  t he  M a s s a ge  
The r a p i s t s  d i d  no t  h i r e  a s s i s t a n t s .   

 
W e  f i nd  tha t  t h i s  f a c t o r  i s  ne u t r a l .  
 

b .  Compl i anc e  w i t h  In s t r uc t i ons  
 
I n  a na l yz i ng  t h i s  f a c t o r ,  t he  que s t i on  i s  whe t he r  t he  e m ploy i ng  un i t  

m a i n t a i n s  t he  r i gh t  t o  i n s t r uc t  o r  d i r ec t  a  wor ke r  on  whe n ,  whe r e ,  a nd  how t he  
wor k  i s  pe r f o rm e d ,  i nd i c a t i ng  a n  i n t e r e s t  i n  a  de s i r e d  r e su l t .   

 
I n  t h i s  c a s e ,  a l t hough  t he  Ma s s a ge  The r a p i s t s  we r e  i n s t r uc t e d  on  whe r e  a nd  

whe n  t o  pe r f o rm  s e r v i ce s  t o  t he  e x t e n t  t ha t  t he y  had  t o  be  pe r f o rm ed  a t  t he  
Pe t i t i one r ’ s  bus i ne s s  a nd  w i t h i n  ope r a t i ng  hou r s ,  t he  Pe t i t i one r  d i d  no t  i n s t r uc t  
t he  M a s sa ge  The ra p i s t s  how t o  pe r f o r m  t he i r  s e r v i c es .  The  e v i de nc e  o f  r e c o r d  
e s t a b l i s he d  t ha t  t he  M a s sa ge  The ra p i s t s  had  p r i o r  t r a i n i ng ,  we r e  no t  g i ven  
wr i t t e n  o r  o r a l  i n s t r uc t i ons ,  a nd  we r e  no t  s upe r v i s e d  du r i ng  t he  pe r f o r ma nc e  o f  
t he i r  m as s a ge  s e rv i c e s .  Whi l e  t he re  i s  a  l e ve l  o f  c on t r o l  exh i b i t e d  by  t he  
Pe t i t i one r ,  we  f i nd  t ha t  t he  l a c k  o f  i n s t r uc t ion  ove r  how s e r v i ce s  a r e  pe r f o rm e d  
t o  be  de t e r mi na t i ve  i n  ou r  ana l y s i s .   

 
W e  f i nd  t ha t  t h i s  f a c t o r  we i ghs  i n  f a vo r  o f  a n  i nde pe nde n t  c on t r a c t o r  

r e l a t i onsh i p .   
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c .  Or a l  o r  W r i t t e n  Re por t s  
 

I t  i s  unc on t r ove r t e d  t ha t  t he  M as s a ge  The r a p i s t s  d i d  no t  p r ov i de  t he  
Pe t i t i one r  w i t h  o ra l  o r  wr i t t e n  r e por t s .   

 
W e  f i nd  t ha t  t h i s  f a c t o r  we i ghs  i n  f a vo r  o f  a n  i nde pe nde n t  c on t r a c t o r  

r e l a t i onsh i p .   
 

d .  Pl ac e  o f  W or k  
 
I n  de t e rm i n i ng  whe t he r  c on t r o l  e x i s t e d ,  ano t he r  f ac t o r  i s  whe t he r  t he  

e m p l oy i ng  un i t  de t e rm i ned  whe r e  t h e  wor k  wa s  t o  be  c om ple t e d .  W hi l e  t he  
pa r t i e s  ag r e e  t ha t  t he  M a ss a ge  The r a p i s t s  ca n  pe r f o rm  s e r v i ce s  ou t s i de  o f  t he  
Pe t i t i one r ’ s  bus i ne s s ,  we  r e a d  t he  f a c t o r  t o  m e a n  s e r v i c e s  pe r f o rm e d  f o r  t he  
e m p l oy i ng  un i t  a nd  no t  s e rv i c e s  i n  ge ne r a l ,  a s  t o  d i s t i ngu i sh  t h i s  f a c to r  f r om  
A.A .C .  S e c t i on  R6- 3 - 1723( E) ( 6 )  r ega r d i ng  s i m u l t a neous  c on t r a c t s .  The r e f o r e ,  
t he  r e l e va n t  que s t i on  i n  a na l yz i ng  th i s  f a c t o r  i s  whe t he r  t he  M as s a ge  The r a p i s t s  
we r e  a b l e  t o  pe r f o rm  s e r v i c es  f o r  t he  Pe t i t i one r  ou t s i de  o f  t he  Pe t i t i one r ’ s  p l a ce  
o f  bus i nes s .  
 

I nde pe nde n t  c on t r a c t o r s  e xh i b i t  a  deg r e e  o f  f r e e dom  t ha t  wou l d  a l l ow  t hem 
t o  pe r f o rm  s e r v i c es  a t  t he i r  de s i r e d  l oc a t i on .  The  e xc e p t i on  i s  whe n  t he  wor k  i s  
o f  a  na t u r e  t ha t  ne c e s s i t a t e s  t ha t  i t  b e  done  a t  a  s pe c i f i c  l oc a t i on .  Tha t  ha s  no t  
be e n  e s t ab l i s he d  in  t h i s  c a se .  As  s t a t e d  a bove ,  t he  M a s sa ge  The rap i s t s  pe r fo r m e d  
m a s s a ge  s e r v i ce s  s e pa r a t e  f r om  t h e  Pe t i t i one r  a nd  ou t s i de  o f  t he  Pe t i t i one r ’ s  
bus i ne s s  l oc a t i on .  Howe ve r ,  a s  t he  Pe t i t i one r  t e s t i f i ed ,  wor k  c om pl e t ed  by  t he  
M a s s a ge  Th e r a p i s t s  f o r  t he  Pe t i t i one r  wa s  r e qu i r e d  t o  be  pe r f o rm e d  a t  t he  
Pe t i t i one r ’ s  bus i ne s s  l oc a t ion .   

 
W e  f i nd  t ha t  t h i s  f a c t o r  we i ghs  i n  f a vo r  o f  an  e m pl oye r - em p loye e  

r e l a t i onsh i p .  
 

e .  Pe r s ona l  Pe r f o r manc e  
 

I n  a na l yz i ng  pe r s ona l  pe r f o r m a nce ,  t he  que s t ion  i s  whe t he r  t he  e m p l oy ing  
un i t  ha d  a n  i n t e r e s t  i n  who  pe r f o r m ed  t he  s e rv i c e s  o r  i n  t he  me thod  t he  se r v i ce s  
we r e  pe r fo r m e d .  A  l a c k  o f  c on t r o l  i s  e xh i b i t e d  whe n  a  wor ke r  ha s  t he  r i gh t  t o  
h i r e  a  r e p l a c em e n t  w i t hou t  t he  knowl e dge  o r  cons e n t  o f  t he  e m ploy i ng  un i t .   

 
I n  t h i s  c a s e ,  a l t hough  t he  M a s s age  The r ap i s t s  wer e  a b l e  t o  s w i t ch  

a ppo i n tme n t s  w i t h  one  a no the r ,  t he y  we r e  no t  a b l e  t o  h i r e  a ny  r e p l ac e me n t .  As  
t he  Pe t i t i one r  t e s t i f i e d ,  t he  r e p l ac e me n t  t he r ap i s t  ha d  to  be  one  w i t h  a n  ex i s t i ng  
r e l a t i onsh i p  w i t h  t he  Pe t i t i one r .  Thus ,  t he  M a s s a ge  The r a p i s t s  we r e  no t  f r e e  t o  
h i r e  a  r e p l a c em e n t  w i t hou t  t he  c ons e n t  o f  t he  Pe t i t i one r .  
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W e  f i nd  t ha t  t h i s  f a c t o r  we i ghs  i n  f a vo r  o f  an  e m pl oye r - em p loye e  
r e l a t i onsh i p .  
 

f .  Es t ab l i s hme n t  o f  W or k  Se que nc e  
 

I n  a na l yz i ng  t h i s  f a c t o r ,  t he  que s t i on  i s  whe t he r  t he  wor ke r  i s  r equ i r e d  t o  
pe r f o rm  the i r  work  i n  a  pa r t i c u l a r  s e que nc e  o r  o r de r .  An  e m p l oy i ng  un i t  ha s  
s u f f i c i e n t  c on t r o l  i f  t he y  m a i n t a i n  t he  r i gh t  t o  d i r e c t  s uch  r ou t i ne  o r  m e t hod .   

 
As  p r e v i ous l y  d i sc us s e d ,  t he  M a s s age  The r ap i s t s  we re  no t  i n s t r uc t e d  on  

how t o  p e r f o rm  t he i r  s e r v i ce s ,  i nc l ud i ng  i n  any  pa r t i cu l a r  m a nne r  o r  s eque nc e .  
The  Pe t i t i one r  d i d  no t  s upe r v i s e  t he  M a s s a ge  The r a p i s t s  a nd  d i d  no t  p r ov i de  a ny  
m a nua l s .  Add i t i ona l l y ,  t he r e  i s  no  e v i de nc e  t o  e s t a b l i s h  t ha t  t he  Pe t i t i one r  
m a i n t a i ned  t he  r i gh t  t o  con t r o l  t he  M a s s a ge  The r a p i s t s ’  work  s e que nc e s  o r  
m e t hods .  

 
W e  f i nd  t ha t  t h i s  f a c t o r  we i ghs  i n  f a vo r  o f  a n  i nde pe nde n t  c on t r a c t o r  

r e l a t i onsh i p .   
 

g .  Ri gh t  t o  D i s c har ge  
 

As  s t a t e d  i n  t he  ru l e ,  t he  r i gh t  t o  d i s c ha r ge  i s  d i s t i nc t  f r om  t he  r i gh t  t o  
t e rm i na t e  a  c on t r a c t  a nd  i s  a n  i mpor t a n t  f a c t o r  i n  de t e rm i n ing  whe t he r  t he  
e m p l oy i ng  un i t  ma i n t a i n s  c on t r o l .  An  i nde pe nde n t  con t r a c t o r  r e l a t i ons h i p  i s  
s ub j e c t  t o  t he  t e r ms  o f  a  c on t r a c t .   

 
The  Pe t i t i one r  a r gue s  t ha t  a l t hough  t he y  c ou ld  t e r m i na t e  t he  r e l a t i ons h i p  

be t we e n  the m s e l ves  a nd  t he  M a s s a ge  The r a p i s t s  a t  a ny  t i me ,  w i thou t  no t i c e ,  a nd  
w i t hou t  c a us e ,  t he y  c ou l d  no t  t e rm i na t e  t he  r e l a t i ons h i p  fo r  f a i l u r e  t o  u s e  
s pe c i f i e d  m e t hods  be c a us e  t he  Pe t i t i one r  ne ve r  m a i n t a i ne d  t ha t  c on t r o l .  The  
Pe t i t i one r  a l s o  a dds  t ha t  t he  M a s s age  The r ap i s t s  ma de  t he m se lve s  a va i l a b l e  t o  
t he  pub l i c .  W hi l e  t he  Pe t i t i one r  r ea ds  t he  r e gu l a t i on  a s  a n  “a nd - o r ”  t e s t ,  we  
d i s a g r ee .  The  r u l e  s t a t e s  t ha t  c on t r o l  i s  “ ve r y  s t r ong l y  i nd i c a t e d”  i f  t he  
e m p l oy i ng  un i t  m ay  d i s m i s s  a  wor ke r  w i t h  l i t t l e  t o  no  no t i c e ,  w i t hou t  c aus e ,  o r  
f o r  f a i l u r e  t o  u se  s pe c i f i e d  m e t hods .  Th i s  i s  no t  a  t e s t  bu t  r a t he r  a  non -
e xha us t i ve  l i s t  o f  e xa m p les  o f  whe n  c on t r o l  i s  e xh i b i t e d .  Conve r s e l y ,  a s  t he  
r e gu l a t i on  a l s o  p rov i de s ,  an  i nde pende n t  c on t r a c t o r  i s  ge ne ra l l y  c on t r o l l e d  by  
t he  t e r m s  o f  a  c on t r a c t  wh i c h  m a y  p r ov i de  fo r  t e rm i na t i on  upon  no t i c e  o r  fo r  
s pe c i f i e d  a c t s  o f  nonpe r f o rm a nc e  o r  de f a u l t .   

 
I n  t h i s  c a s e ,  a s  s t a t e d  i n  t he  Pe t i t i one r ’ s  r e que s t  f o r  a  he a r i ng ,  t he  

Pe t i t i one r  ma i n t a ine d  t he  r e l a t i onsh i p  be t we e n  t he ms e l ve s  and  t he  M a s s a ge  
The r a p i s t s  wa s  ‘ a t - w i l l ’  a nd  c ou l d  be  t e rm i na t e d  by  e i t he r  pa r ty  w i t hou t  no t i ce  
a nd  w i t hou t  c a use .  The r e f o r e ,  t he  t e r m ina t i on  o f  t he  r e l a t i ons h i p  wa s  no t  
c on t r o l l ed  by  t he  t e r m s  o f  a  c on t r ac t .  
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W e  f i nd  t ha t  t h i s  f a c t o r  we i ghs  i n  f a vo r  o f  an  e m pl oye r - em p loye e  
r e l a t i onsh i p .  

 
h .  Se t  Hour s  o f  W or k  

 
I n  a na l yz i ng  t h i s  f a c t o r ,  t he  que s t i on  i s  whe t he r  t he  emp l oy i ng  un i t  f i xe d  

t he  hour s  o f  wor k  o r  s c he du l e  a s  t o  e xh i b i t  c on t r o l  and  p r e ven t  a  worke r  f r om 
be i ng  t he  “ m a s t e r  o f  h i s  own  t i m e ,”  wh i c h  i s  d i s t i ngu i s he d  f r om  A.A .C .  Se c t i on  
R6- 3 - 1723 ( D) ( 2 ) ( j ) ,  a m oun t  o f  t im e .  
 

I n  t h i s  c a s e ,  t he  Ma s s a ge  The r a p i s t s  d i d  no t  ha ve  a c c es s  t o  t he  Pe t i t i one r ’ s  
bus i ne s s  l oc a t i on  ou t s i de  o f  ope r a t i ng  hou r s ,  w i t h  t he  l i m i t e d  e xc e p t i on  o f  t he  
Pe t i t i one r  oc c a s iona l l y  a l t e r i ng  the i r  hour s  t o  a cc om m oda t e  a ppo in t m e n t s .  
A l t hough  t he r e  we r e  occ as i ona l  e xc e p t i ons ,  t he  e v ide nc e  o f  r e c o r d  d i d  no t  
e s t a b l i s h  t ha t  t h i s  wa s  no r ma l  p r a c t i ce .  The r e fo r e ,  t he  M a s s a ge  The r a p i s t s  we r e  
c on f i ne d  t o  pe r f o rm i ng  t he i r  s e r v i c e s  w i t h i n  t he  Pe t i t i one r ’ s  s e t  bus i ne s s  hou r s .  

 
W e  f i nd  t ha t  t h i s  f a c t o r  we i ghs  i n  f a vo r  o f  an  e m pl oye r - em p loye e  

r e l a t i onsh i p .  
 

i .  Tr a i n i ng  
 

Ano t he r  f a c t o r  o f  c on t ro l  i nc l udes  t he  t r a i n i ng  o f  a  wor ke r  be c a us e  i t  
i nd i c a t e s  t ha t  t he  em p l oy i ng  un i t  ha s  a n  i n t e r e s t  i n  s e r v i c e s  be i ng  pe r f o r me d  i n  a  
pa r t i c u l a r  m e t hod  o r  m a nne r .  

 
As  d i s c uss e d  e a r l i e r ,  t he  M as s a ge  The r a p i s t s  r e c e i ve d  t r a i n i ng  p r i o r  t o  a nd  

ou t s i de  o f  t he  Pe t i t i one r ’ s  bus i nes s ,  w i t h  t he  e xc e p t i on  o f  t wo  i nd i v i dua l s  
r e l a t e d  t o  t he  owne r .  The  Pe t i t i one r  d i d  no t  p rov i de  f o rm a l  o r  i n f o r m a l  t r a i n i ngs  
o r  t r a i n i ng  m a t e r i a l s .  Add i t i ona l l y ,  any  c onve r s a t i ons  r e l a t i ng  t o  t he  m e t hod  o f  
pe r f o rm anc e  we r e  no t  f a c i l i t a t e d  by  the  Pe t i t i one r  o r  owne r .   

 
W e  f i nd  t ha t  t h i s  f a c t o r  we i ghs  i n  f a vo r  o f  a n  i nde pe nde n t  c on t r a c t o r  

r e l a t i onsh i p .   
 

j .  Amoun t  o f  T i me  
 

Con t r o l  a l s o  i nc lude s  t he  e m p l oy ing  un i t ’ s  r e qu i r em e n t  t ha t  t he  wor ke r  
wor k  a  m i n im um num be r  o f  hou r s  o r  f u l l - t im e  wor k  a s  t o  p re ve n t  h im  o r  he r  
f r om s e e k i ng  o t he r  ga i n f u l  wor k ,  wh i ch  i s  d i s t i ngu i s he d  f r om A.A .C .  Se c t ion  R6-
3 - 1723 ( D) ( 2 ) ( h ) ,  s e t  hou r s  o f  wor k .  The  que s t i on  i s  whe t he r  t he  e m p l oy i ng  un i t  
r e qu i r e d  the  wor ke r s  t o  work  a  c e r t a in  num be r  o f  hou r s  pe r  da y  o r  we e k .  

 
I n  t h i s  c a s e ,  t he  Pe t i t i one r  doe s  no t  r e qu i r e  t he  M a s s a ge  The r a p i s t s  t o  wor k  

f u l l - t i m e  o r  a  min i m um  num be r  o f  hou r s .  Ra t he r ,  t he  M a s s a ge  The r a p i s t s  we re  
a b l e  t o  wor k  a s  l i t t l e  o r  a s  m uc h  a s  t h e y  l i ke d ,  we r e  a b l e  t o  t a ke  t i m e- o f f  
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w i t hou t  pe r mi s s i on ,  a nd  we re  no t  r e qu i r e d  t o  r e m a i n  on  t he  Pe t i t i one r ’ s  p re m i se s  
be t we e n  a ppo i n tme n t s .  The r e f o re ,  t he  M a s s age  The r ap i s t s  f r ee dom  e s t a b l i s he d  
t ha t  t he y  we r e  a b l e  t o  wor k  whe n  a nd  f o r  whom  t he y  c hos e .    

 
W e  f i nd  t ha t  t h i s  f a c t o r  we i ghs  i n  f a vo r  o f  a n  i nde pe nde n t  c on t r a c t o r  

r e l a t i onsh i p .   
 

k .  Too l s  &  M at e r i a l s  
 

The  f u r n i s h i ng  o f  t oo l s  and  m a t e r i a l s  c a n  a l s o  be  i nd i c a t ive  o f  t he  
e m p l oy i ng  un i t ’ s  c on t r o l  ove r  t he  wor ke r .  Add i t i ona l l y ,  a  l a c k  o f  c on t r o l  i s  no t  
e s t a b l i s he d  whe n  a  wor ke r  p r ov ide s  t oo l s  o r  s upp l i e s  t ha t  a r e  c u s t om ar i ly  
f u r n i s he d  by  t he  wor ke r s  i n  t he  pa r t i cu l a r  t r a de .  

 
I n  t h i s  ca s e ,  t he  e v i de nc e  e s t a b l i she s  t ha t  t he  Pe t i t i one r  p r ov i de d  l a rge r  

i t em s  s u ch  a s  m a ss a ge  be ds  a nd  l i ne ns  wh i l e  t he  M a ss a ge  The r a p i s t s  p r o v i de d  
c ons um a b l e  m a te r i a l s  s uc h  a s  l o t i ons  a nd  o i l s  a nd  s m a l l  woode n  t oo l s .  W e  f ind  
t ha t  t he  m a t e r i a l s  p r ov i de d  b y  t he  Ma s s a ge  The r a p i s t s  a r e  m or e  i n  l i ne  w i th  t oo l s  
t ha t  a r e  c u s t oma r i l y  f u r n i she d  by  w or ke r s  i n  t he  t r a de ,  a nd  t he r e f o r e ,  a r e  no t  
i nd i c a t i ve  o f  a  l a ck  o f  c on t r o l .  Howe ve r ,  we  f i nd  t ha t  t he  Pe t i t i one r ’ s  f u r n i s h i ng  
o f  l a r ge r  i t em s  i s  i nd i c a t i ve  o f  c o n t ro l .  

 
The  Pe t i t i one r  a r gue s  t ha t  t he  ma s sa ge  be ds  a nd  l i nen s  we r e  r e n t e d  by  

v i r t ue  o f  t he  comm i s s i on  ke p t  by  the  Pe t i t i one r .  W e  a r e  no t  pe r s ua ded  by  t he  
Pe t i t i one r ’ s  a r gum e n t  bec a us e  c om m i ss i on  i s  s e pa r a t e  f r om  a  r e n t a l  f ee .  
Fu r t he rmor e ,  t he re  wa s  no  e v i de nce  p r ov i ded  t ha t  t he r e  wa s  a n  unde r s t a nd i ng  
be t we e n  the  pa r t i e s  t ha t  t he  c om mi s s ion  i n c l ude d  a  r e n t a l  f ee  f o r  s uc h  t oo l s .  

 
W e  f i nd  t ha t  t h i s  f a c t o r  we i ghs  i n  f a vo r  o f  an  e m pl oye r - em p loye e  

r e l a t i onsh i p .  
 

l .  Ex pe ns e  Re i mbur s e me n t  
 

The  l a s t  f a c t o r  i n  ana l yz i ng  whe t he r  t he  e m p l oy i ng  un i t  m a i n t a i ne d  c on t r o l  
ove r  t he  wor ke r  i s  whe t he r  t he  wor ke r  i s  r e im bur se d  f o r  expe ns e s  i nc u r r e d  
du r i ng  t he  pe r f o rm a nc e  o f  s e r v i c e s .  A  l a c k  o f  c on t ro l  i s  e xh i b i t e d  whe n  t he  
wor ke r  i s  pa i d  on  a  pe r  j ob  ba s i s  a nd  i s  no t  r e i m bur se d  f o r  i nc i den t a l  e xpens e s .  

 
I n  t h i s  c a s e ,  a s  s t a t e d  a bove ,  t he  on ly  i nc i de n t a l  e xpe ns e s  i nc u r r e d  by  t he  

M a s s a ge  The r a p i s t s  we r e  f o r  s m a l l  t oo l s  a nd  c ons um a b l e  p r oduc t s .  The  M a s s a ge  
The r a p i s t s  we r e  pa i d  a  s e t  c om mi s s i on  r a t e  a nd  we r e  no t  r e im bur s e d  f o r  a ny  
i nc i de n t a l  e xpe ns es .   

 
W e  f i nd  t ha t  t h i s  f a c t o r  we i ghs  i n  f a vo r  o f  a n  i nde pe nde n t  c on t r a c t o r  

r e l a t i onsh i p .   
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( E)  Fac t or s  I nd i c a t i v e  o f  I nde pe nde nc e  
 
A r i z ona  Adm i n i s t r a t i ve  Code ,  Se c t i on  R6- 3 - 1723  p r ov i de s  gu i da nc e  f o r  

de t e rm i n ing  whe t he r  a n  e mp l oye r - em p l oye e  r e l a t i onsh i p  e x i s t s .  Se c t i on  R6 - 3 -
1723 ( E)  l i s t s  t he  com m on  f a c t o r s  i nd i c a t i ve  o f  i nde pende nc e  t o  be  c ons ide r e d  in  
a ny  de t e rm i na t i on .  Be l ow i s  ou r  a na ly s i s  o f  eac h  f a c t o r .  

 
1 .  Av a i l ab i l i t y  t o  Pub l i c  

 
I n  t h i s  f ac t o r ,  i ndepe nde nc e  i s  e xh i b i t e d  whe n  t he  wor ke r  m a ke s  h i s  o r  he r  

s e r v i ce s  a va i l a b l e  t o  t he  ge ne r a l  pub l i c  on  a  c on t i nu i ng  ba s i s .  Exam pl e s  o f  
a va i l a b i l i t y  t o  t he  pub l i c  i nc l ude  ha v i ng  a n  o f f i c e ,  h i r i ng  a s s i s t a n t s ,  d i sp l a y i ng  
s i gns ,  ho l d i ng  bus i ne s s  l i c e ns e s ,  ha v i ng  bus i ne s s  l i s t i ngs  i n  d i r e c t o r i e s ,  
a dve r t i s i ng  i n  p r i n t  m a t e r i a l s ,  o r  e nga g i ng  i n  wor d - o f -m ou t h  a dve r t i s i ng  whe n  i t  
i s  c u s t oma r y .   

 
I n  t h i s  c a s e ,  t he  Pe t i t i one r  sugge s t s  t ha t  t he  Ma s s a ge  The r a p i s t s  enga ge d  i n  

wor d - o f -m ou t h  a dve r t i s i ng .  The  Pe t i t i one r  a l so  c on t e nds  t ha t  t h i s  i s  c u s t om a r y  i n  
t he  i ndus t r y .  As i de  f r om  t he  Pe t i t i one r ’ s  t e s t i m ony ,  t he r e  i s  no  o t he r  e v i de nc e  
t ha t  t he  M a s s a ge  The r ap i s t s  e nga ge d  i n  a dv e r t i s i ng .  De pa r tm e n t  r e c o r ds  
e s t a b l i s h  t ha t  t he  M a s s a ge  The r a p i s t s  we r e  no t  l i c e nse d  w i t h  e i t he r  t he  Ar i z ona  
Cor po r a t ion  Com mi s s i on  o r  t he  Se c re t a r y  o f  S t a t e .  Add i t i ona l l y ,  a s  p re v i ous l y  
d i s c us s e d ,  t he  M a s s a ge  The r a p i s t s  d id  no t  h i r e  a s s i s t an t s .  Thus ,  a s i de  f rom  t he  
Pe t i t i one r ’ s  t e s t im ony ,  t he r e  i s  no  e v i de nc e  t o  e s t a b l i s h  t ha t  t he  M a s s a ge  
The r a p i s t s  he l d  t he m s e l ves  ou t  a s  s e pa r a t e  e n t i t i e s  f r om  t he  Pe t i t i one r  o r  
o t he r wi se  m a de  t hem s e l ve s  ava i l a b l e  t o  t he  pub l i c .  
 

W e  f i nd  t ha t  t h i s  f a c t o r  we i ghs  i n  f a vo r  o f  an  e m pl oye r - em p loye e  
r e l a t i onsh i p .  
 

2 .  Compe ns a t i on  on  J ob  Bas i s  
 

An i nde pe nde n t  con t r a c t o r  i s  ge ne ra l l y  pa i d  on  a  pe r  j ob  ba s i s ,  wh i l e  a n  
e m p l oyee  i s  u s ua l ly  pa i d  by  t he  hou r ,  we e k  o r  m on t h .  Pa ym e n t  on  a  pe r  j ob  ba s i s  
c a n  i nvo l ve  e i t he r  a  l ump  s um  o r  pe r i od i c  pa r t i a l  pa ym e n t s  ba s e d  on  t he  
pe r c e n t a ge  o f  t he  j ob  c om pl e t e d ,  a nd  i s  ge ne r a l l y  ou t l i ne d  w i t h i n  t he  t e rm s  o f  
t he  c on t r a c t .  W e  a l s o  c ons i de r e d  o t he r  f ac to r s  w i t h  r e ga r d  t o  c om pen s a t i on ,  
i nc l ud i ng  how p r i c e s  we r e  se t  a nd  how pa ym e n t  wa s  ma de  i n  o rde r  t o  de t e rm i ne  
whe t he r  i nde pe ndenc e  wa s  p r e s e n t .   

 
The  e v i de nc e  o f  r e c o r d  e s t a b l i s he s  t ha t  t he  M a s s a ge  The r a p i s t s  we r e  pa i d  

b i - we e k ly  a nd  r e c e i ve d  a  50%  c o m mi s s i on  f o r  s e r v i c es  pe r f o rm ed .  The  Pe t i t i one r  
s e t  bo t h  t he  c ommi s s i on  r a t e  a nd  t he  p r i c e  f o r  s e r v i c es  w i t hou t  i npu t  f rom  t he  
M a s s a ge  The r a p i s t s .   
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The  Pe t i t i one r  c on t e nds  t ha t  t he  c omm i s s i on  i s  e v i de nce  t ha t  t he  M a s s a ge  
The r a p i s t s  we r e  pa i d  on  a  pe r  j ob  bas i s ,  howe ve r ,  we  a r e  no t  pe r s ua de d  by  t h i s  
a r gum e n t .  I n  a na lyz i ng  A .A .C .  Se c t i on  R6-3 - 1723 ( E) ( 2 ) ,  t he  que s t i on  i s  no t  
s o l e l y  whe t he r  a  wor ke r  wa s  pa i d  on  a  pe r  j ob  ba s i s ,  bu t  whe t he r  t he  wor ke r  
d i s p l a ye d  a  s e ns e  o f  i nde pende nc e  t h r ough  t he  m e t hod  o f  c om pens a t i on .  In  t h i s  
c a s e ,  t he  M a s s a ge  The r a p i s t s  l a c ke d  i nde pe nde nc e  be caus e  t he y  we r e  no t  f r e e  t o  
s e t  t he i r  own  c om m i s s i on  r a t e s  o r  p r i c e s  f o r  s e r v i ce s ,  no r  i s  t he r e  e v i de nc e  t ha t  
t he y  we re  a b l e  t o  ne go t i a t e  e i t he r  t e r m .  Add i t i ona l l y ,  t he  pa ym e n t  s c he du l e  f o r  
t he  M a s sa ge  The r ap i s t s  i s  mor e  c ons i s t e n t  w i th  t r a d i t i ona l  e m pl oym e n t .  

 
W e  f i nd  t ha t  t h i s  f a c t o r  we i ghs  i n  f a vo r  o f  an  e m pl oye r - em p loye e  

r e l a t i onsh i p .  
 

3 .  Re a l i z a t ion  o f  Pr o f i t  o r  Loss  
 

Ge ne r a l l y ,  a n  i ndepe nde n t  con t r a c t o r  c a n  r e a l i z e  a  p r o f i t  o r  s u f f e r  a  l o s s ,  
wh i l e  emp l oye e s  do  no t  expe r i e nc e  e i t he r .  Cons i de ra t i ons  i nc l ude  whe t he r  t he  
wor ke r  ha s  r e c u r r i ng  l i a b i l i t i e s  o r  ob l i ga t ions  a nd  whe t he r  t he  wor ke r  pa ys  
e xpe ns e s  s uc h  a s  wa ge s ,  r e n t  o r  o t he r  s i gn i f i c an t  ope r a t i ng  e xpe ns e s .   

 
I n  t h i s  c a s e ,  t he  e v i de nc e  o f  r e c o r d  e s t a b l i s hes  t ha t  t he  M a s s a ge  The r a p i s t s  

we r e  no t  c ha r ge d  f o r  r e n t ,  u t i l i t i e s ,  a nd  ha d  m i n im a l  ope ra t i ng  e xpe ns e s  i n  
r e l a t i on  t o  t he i r  s e r v i ce s  pe r f o rm ed  f o r  t he  Pe t i t i one r .  The  on l y  e xpe ns e s  
e s t a b l i s he d  we r e  t ha t  a s s oc i a t e d  w i th  t he  u s e  o f  c ons um a b l e  p roduc t s  a nd  s m a l l  
t oo l s .  Add i t i ona l l y ,  t he  M as s a ge  The r a p i s t s  d i d  no t  ha ve  a ny  c os t s  a s soc i a t e d  
w i t h  a dve r t i s e me n t s ,  m a i n t e na nc e  o f  bus i ne s s  l i c e nses ,  pa ym en t  o f  wa ge s ,  o r  
o t he r  ope r a t i ona l  e xpe ns es  a s s oc i a t e d  w i t h  a  bus i ne s s .  W hi l e  t he  M a s s a ge  
The r a p i s t s  c ou l d  e xpe r i enc e  a  r e a l i z a t i on  o f  p r o f i t  by  v i r t ue  o f  m i n i ma l  
e xpe ns e s ,  t he  l a c k  o f  e xpens e s  ma ke  i t  d i f f i c u l t  o r  im pos s i b l e  f o r  t he  M a s s a ge  
The r a p i s t s  t o  s u f f e r  a  l o s s .  

 
W e  f i nd  t ha t  t h i s  f a c t o r  we i ghs  i n  f a vo r  o f  an  e m pl oye r - em p loye e  

r e l a t i onsh i p .  
 

4 .  Obl i ga t i on  
 
Si m i l a r  t o  ou r  a na l y s i s  o f  A .A .C .  S e c t i on  R6 - 3 - 1723 (D) ( 2 ) ( g ) ,  a n  em p l oye e  

u s ua l l y  ha s  t he  r i gh t  t o  e nd  t he i r  em p l oym e n t  wi t hou t  i nc u r r i ng  l i a b i l i t y ,  
whe r e a s  an  i nde pe nde n t  c on t r a c t o r  i s  c on t r o l l ed  by  t he  t e r m s  o f  a  c on t r ac t .   

 
As  d i s c us s e d  p rev i ous l y ,  t he  Pe t i t i one r  ma in t a i ne d  tha t  t he  r e l a t i ons h i p  

be t we e n  t he m se l ve s  a nd  t he  M a s s age  The r ap i s t s  wa s  ‘ a t - w i l l ’  a nd  t ha t  e i t he r  
pa r t y  c ou l d  wa l k  awa y  a t  a ny  t i me  wi t hou t  i ncu r r i ng  a ny  known  l i a b i l i t i e s .   

 
W e  f i nd  t ha t  t h i s  f a c t o r  we i ghs  i n  f a vo r  o f  an  e m pl oye r - em p loye e  

r e l a t i onsh i p .  
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5 .  S i gn i f i c an t  I nv e s tme n t  

 
I nde pe nde nc e  i s  a l s o  e xh i b i t e d  when  a  wor ke r  i nve s t s  i n  f a c i l i t i e s  u s e d  t o  

pe r f o rm  s e r v i ce s .  Conve r s e l y ,  t h e  e m p l oy i ng  un i t ’ s  f u r n i s h i ng  o f  t he  f a c i l i t i e s  
t e nds  t o  e xe m pl i fy  a  l a c k  o f  i nde pende nc e  by  t he  wor ke r .  Th i s  f a c t o r  doe s  no t  
i nc l ude  too l s ,  i n s t r um e n t s ,  o r  c l o t h i ng .  

 
As  p r e v ious l y  e s t a b l i s he d ,  t he  Ma ss a ge  The r a p i s t s  on l y  i nves t e d  i n  s ma l l  

t oo l s  o f  t he  t r a de  a nd  c ons um a b le  p r oduc t s .  The  M as s a ge  The r a p i s t s  we r e  no t  
r e s pons i b l e  f o r  f u rn i s h i ng  the  Pe t i t i one r ’ s  f ac i l i t i e s ,  no r  we r e  t he y  c ha r ge d  f o r  
r e n t  o r  u t i l i t i e s .  Add i t i ona l l y ,  t he re  i s  no  e v i de nc e  tha t  t he  M a s s a ge  The r a p i s t s  
m a de  a ny  i nve s tm en t s  i n  m a i n t a i n i ng  o r  upg r a d i ng  t he  Pe t i t i one r ’ s  f a c i l i t i e s .   

 
W e  f i nd  t ha t  t h i s  f a c t o r  we i ghs  i n  f a vo r  o f  an  e m pl oye r - em p loye e  

r e l a t i onsh i p .  
 

6 .  S i mu l t ane ous  Con t r ac t s  
 

The  l a s t  f a c t o r  i n  a na l yz i ng  whe t he r  t he  wo rke r  e xh i b i t s  i nde pe nde nc e  i s  
whe t he r  t he  wor ke r s  wa s  a b l e  t o  e n t e r  i n to  c on t r ac t s  f o r  wor k  w i th  o t he r  
i nd i v i dua l s  o r  e mp l oy i ng  un i t s .  Howe ve r ,  i t  i s  no t e d  t ha t  a  wor ke r ’ s  ab i l i t y  t o  
wor k  f o r  a  numbe r  o f  pe op l e  o r  em p l oy i ng  un i t s  i s  no t  i nd i c a t i ve  o f  
i nde pe nde nc e  a l one ,  bu t  r a the r  o t he r  f a c t o r s  shou l d  be  c ons i de red  i n  e va lua t i ng  
t h i s  f a c t o r .   

 
As  t he  Pe t i t i one r  t e s t i f i e d ,  t he  M a s s age  The r ap i s t s  were  no t  p r eve n t e d  f rom  

pe r f o rm ing  wor k  ou t s i de  o f  t he  Pe t i t i one r ’ s  bus i ne s s .  I n  f a c t ,  t h e  Pe t i t i o ne r  wa s  
a wa r e  o f  s o m e  o f  t he  M a ss a ge  The r a p i s t s  conduc t i ng  t he  s am e  t ype  o f  wor k  
ou t s i de  o f  t he  Pe t i t i one r ’ s  bus i nes s ,  a nd  m a de  no  a t t em p t s  t o  p r oh i b i t  t he  
M a s s a ge  The r a p i s t s  f r om  do i ng  s o .   

 
W e  f i nd  t ha t  t h i s  f a c t o r  we i ghs  i n  f a vo r  o f  a n  i nde pe nde n t  c on t r a c t o r  

r e l a t i onsh i p .  
 

( F)  Add i t i ona l  Cons i de r a t ions  
 

The  De pa r t me n t ,  a t  t he  he a r ing  a nd  du r i ng  t he  aud i t  pe r iod ,  c ons ide r e d  t wo  
a dd i t i ona l  f a c t o r s  pu r s ua n t  t o  A .A .C .  Se c t i on  R6- 3 - 1723 ( F ) .  F i r s t ,  t he  
De pa r t men t  f ound  t ha t  t he  M a s s a ge  The r a p i s t s ’  s e r v i c e s  we r e  i n t e g r a l  t o  t he  
Pe t i t i one r ’ s  bus ine s s  i nd i c a t i ng  a n  e m ploye r - em pl oye e  r e l a t i ons h ip .  The  
De pa r t men t  a l s o  f ound  t ha t  t he  M a s s age  The r ap i s t s  a nd  Pe t i t i one r  ha d  l ong - t e rm ,  
c on t i nu i ng  r e l a t i ons h i p s ,  wh i c h  t he y  a r gue  i s  a l s o  i nd i c a t i ve  o f  a n  e m p l oye r -
e m p l oyee  r e l a t i onsh i p .  

The  De pa r t me n t  has  no t  s u f f i c i e n t l y  e s t a b l i s hed  how e i the r  f ac t o r  wou l d  be  
de t e rm i na t i ve  o f  a n  e m pl oye r - e mp l oye e  r e l a t i ons h i p .  As  ev i de nc e d  i n  o t he r  
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i ndus t r i e s  l i ke  c ons t r uc t i on ,  wor k  pe r f o rm e d  by  i nde pe nde n t  c on t r a c t o r s  m a y  be  
i n t e g r a l  t o  t he  e mp l oy i ng  un i t ,  howeve r ,  i t  doe s  no t  s ugge s t  t ha t  t he  worke r s  a r e  
no t  i nde pe nde n t  c on t r a c t o r s .  Add i t i ona l l y ,  i ndepe nde n t  con t r a c t o r  a nd  e m pl oye e  
r e l a t i onsh i p s  c a n  e x t e nd  ove r  va r i ous  a m oun t s  o f  t i me ,  a nd  ne i t he r  a  sho r t  no r  
l ong - t e r m r e l a t i onsh i p  wou l d  be  i nd i c a t i ve  o f  e i t he r .  

 
W e  a r e  no t  c om pe l l e d  by  e i t he r  o f  t he  De pa r tm e n t ’ s  a dd i t i ona l  f a c t o r s ,  a nd  

t hus ,  we  wi l l  no t  cons i de r  e i t he r  a dd i t i ona l  f a c t o r  i n  ou r  a na l y s i s .   
 

DECI SI O N 
 

W e  c onc lude  t ha t  t h e  g r e a t e r  we i gh t  o f  t he  c r e d i b l e  ev i de nc e  e s t a b l i s hes  
t ha t  t he  De pa r tm e n t  c o r r e c t l y  de t e rm i ne d  t ha t  t he  r e l a t i ons h i p  be t we e n  t he  
Pe t i t i one r  a nd  t he  M a s s a ge  The r a p i s t s  c ons t i t u t e d  em p l oymen t .  The r e f o r e ,  we  
f i nd  t ha t  t he  Ma ss a ge  The r a p i s t s  we r e  em p loye e s  o f  t he  Pe t i t i one r  f r om  M a rc h  
31 ,  2019  t h r ough  De c e m be r  31 ,  2020 .  W e  f u r the r  c onc lude  t ha t  a l l  pa yme n t s  t o  
t he  M a ss a ge  The r a p i s t s  f o r  t h e i r  s e r v i ces  f r om  M a r c h  31 ,  2019  t h r ough  
De c e m be r  31 ,  2020  c ons t i t u t e d  wa ge s  by  ope r a t i on  o f  A .R .S .  §23 - 622 ( A) .  
Ac c o r d i ng l y ,  

 
THE A P PEALS BOA RD AFFI RM S  t h e  De pa r tm e n t ’ s  De c e mbe r  1 ,  2022  

Re c ons i de r e d  De te r mi na t i on  t ha t  found  t ha t  s e r v i c es  pe r f o rm e d  by  M a s s a ge  
The r a p i s t s  c ons t i t u t e  em p l oym e n t  a nd  t ha t  a l l  f o rm s  o f  r em une ra t i on  pa id  f o r  h i s  
s e r v i ce s  c ons t i t u t e  wa ge s .   

 
 
 
DATE D:        9 / 8 / 2023        
 

APPEA L S BOA R D 
       
 
 
NAN CY M I LLER,  Cha i r m an    
 
DENI SE  E .  M OOR E,  M e m be r  
 
W I LLI AM  G.  DA DE,  M e m be r  
       
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
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c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

RI G H T O F APPEAL TO  TH E ARI ZO NA T AX CO U RT  
 

Th i s  de c i s i on  by  the  Appe a l s  Boa r d  i s  t he  f i na l  a dmi n i s t r a t i ve  de c i s i on  o f  
t he  De pa r t me n t  o f  Ec onom i c  Se c ur i t y .   Howe ve r ,  a ny  pa r ty  m a y  a ppe a l  t he  
de c i s i on  t o  t he  Ar i z ona  Tax  Cour t ,  wh i c h  i s  t he  Ta x  De pa r t men t  o f  t he  Supe r i o r  
Cou r t  i n  M a r i c opa  Coun t y .   Se e ,  Ar iz ona  Re v i s e d  S t a tu t e s ,  §§  12 - 901  t o  12 - 914 .   
I f  you  ha ve  que s t ions  a bou t  t he  p r oc e du r e s  f o r  f i l i ng  a n  a ppe a l ,  you  m us t  c on t a c t  
t he  Ar i z ona  Ta x  Cour t  a t  125  W .  Wa s h i ng t on  S t r e e t  i n  Phoe n i x ,  Ar i z ona  85003 -
2243 .   Te l e phone :  ( 602 )  506- 3442 .  

Fo r  you r  i n f o r m a t i on ,  we  s e t  f o r th  t he  p r ov i s i ons  o f  Ar i z ona  Re v i s e d  
S t a t u t e s ,  §  41 - 1993 ( C)  a nd  ( D) :  
 

C .  Any  pa r t y  a gg r i e ve d  by  a  de c i s i on  o f  t he  a ppe a l s  boa r d  
c onc e r n i ng  t a x  l i ab i l i t y ,  c o l l e c t i on  o r  e n f o r ce m e n t  ma y  
a ppe a l  t o  t he  t a x  c ou r t ,  a s  de f i ne d  i n  s e c t ion  12 - 161 ,  
w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  m a i l i ng  o r  e l ec t r on i c  
t r a n sm i s s i on  o f  t he  de c i s i on .   The  appe l l a n t  ne e d  no t  pa y  
a ny  o f  t he  t a x  pe na l t y  o r  i n t e r e s t  uphe l d  by  t he  a ppe a l s  
boa r d  i n  i t s  de c i s i on  be fo r e  i n i t i a t i ng ,  o r  i n  o r de r  t o  
m a i n t a i n  a n  a ppe a l  t o  t he  t a x  cou r t  pu r s ua n t  t o  t h i s  
s e c t i on .  

 
D .  Any  a ppe a l  t ha t  i s  t a ke n  t o  t a x  cou r t  pu r sua n t  t o  t h i s  

s e c t i on  i s  s ub j e c t  t o  t he  f o l l owi ng  p r ov i s i ons :  
 
1 .  No  i n j unc t i on ,  wr i t  o f  ma nda m us  o r  o t he r  l ega l  o r  

e qu i t a b l e  p r oc e s s  m a y  i s sue  i n  a n  a c t i on  in  a ny  
c ou r t  i n  t h i s  s t a t e  a ga i n s t  an  o f f i c e r  o f  t h i s  s t a t e  t o  
p r e ve n t  o r  e n j o i n  t he  c o l l e c t i on  o f  any  t a x ,  pe na l t y  
o r  i n t e r e s t .  
 

2 .  The  a c t ion  s ha l l  no t  be g i n  m ore  t ha n  t h i r t y  da ys  
a f t e r  t he  da t e  o f  m a i l i ng  o r  e l e c t r on i c  t r a n sm i s s i on  
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o f  t he  a ppe a l s  boa r d ' s  de c i s i on .  Fa i lu r e  t o  b r ing  t he  
a c t i on  w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  ma i l i ng  o r  
e l e c t r on i c  t r a n sm i s s i on  o f  t he  a ppe a l s  boa r d ' s  
de c i s i on  c ons t i t u t e s  a  wa ive r  o f  t he  p r o t e s t  a nd  a  
wa i ve r  o f  a l l  c l a im s  a ga i ns t  t h i s  s t a t e  a r i s i ng  f r om 
o r  ba s e d  on  t he  i l l e ga l i t y  o f  t he  t ax ,  pe na l t i e s  a nd  
i n t e r e s t  a t  i s s ue .  

 
3 .  The  s c ope  o f  r e v i e w  o f  an  a ppe a l  t o  t a x  c ou r t  

pu r s ua n t  t o  t h i s  s ec t i on  s ha l l  be  gove r ne d  by  s e c t i on  
12 - 910 ,  app l y i ng  se c t i on  23 - 613 .01  a s  t ha t  s ec t i on  
r e a ds  on  t he  da t e  t he  a ppe a l  i s  f i l e d  t o  t he  t a x  c ou r t  
o r  a s  t he re a f t e r  a me nde d .   E i t he r  pa r ty  t o  t he  ac t i on  
m a y  a ppea l  t o  t he  c ou r t  o f  a ppe a l s  o r  s up r eme  c ou r t  
a s  p r ov i de d  by  l a w.  
 

 
 

Cal l  the  Appea ls  Board  a t  (602)  771-9036  wi th  any  quest ions  
 

___________________________________________________________________________________ 
 
A  c opy  o f  t he  f o r ego i ng  wa s  m a i l e d  on  9 / 8 / 2023  
t o :  
 

E r :       
 
( x )        

   

Ac c t .  No :   

      
   

 
( x )  DON ALD  BAI ER  
 ASST A T TORN EY  GENE R AL  
 2005  N  C ENTR AL AVE   
 M AI L  DR OP 1911  
 PHOE NI X,  AZ   8 5004  
 
( x )  M ARI A VAN RA A LTE,  CHI EF  OF  T AX  

EM PLOY M ENT A DM I NI STRATI ON  
P  O  BO X  6028  
PHOE NI X,  AZ   8 5005 - 6028  



Appe a l s  Boa r d  No .  T - 1909476 - 001 - B  -  Pa ge  28  

 
 
 
 
By :   ____LS___________________________ 
         Fo r  The  Appe a l s  Boa r d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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STATE O F  ARI ZO NA ES A TAX U NI T  
c / o  DON ALD B AI ER  
ASST A T TORN EY  GENE R AL  
2005  N .  CENT RA L AVE.    
M AI L  DR OP 1911  
PHOE NI X,  AZ  85 004  

 
 Pe t i t i one r  De pa r t men t   

_____________________________________________________________________________________ 
 

I M PO RTANT - - -  TH I S  I S  TH E AP PEAL S B O ARD’ S  DECI SI O N 
The  De pa r tm e n t  o f  Ec onom i c  Se c ur i t y  p r ov i de s  l a ngua g e  a s s i s t a nc e  f r e e  o f  
c ha r ge .   Fo r  a s s i s t a nc e  i n  you r  p r e fe r r e d  l a ngua ge ,  p l e a s e  c a l l  ou r  Of f i c e  o f  
Appe a l s  (602 )  771 -9036 .  
 
I M PO RTANT E - - -  ESTA E S  LA D E CI SI Ó N DEL AP PEAL S B O ARD  
The  De pa r t me n t  o f  Ec onom ic  Se c u r i t y  s umi n i s t r a  a yuda  de  l o s  i d i oma s  g r a t i s .   
Pa r a  r e c ib i r  a yuda  e n  s u  i d i om a  p r e fe r i do ,  po r  f a vo r  com un i c a r s e  c on  l a  o f i c i na  
de  a pe l ac i one s  ( 602 )  771 - 9036 .  
 

 
DECI SI O N 

DI SM I SS ED  
 

THE P E TI TI O NER ,        ,  t h r ough  
c ouns e l ,  pu r s ua n t  t o  a  S t i pu l a t e d  M ot i on  t o  D i s m i s s  f i l ed  on  Se p t e m be r  19 ,  2023 ,  
ha s  a s ked  t o  w i t hd r a w i t s  Pe t i t i on  f o r  He a r ing  unde r  A .R .S .  §  23 - 674 ( A)  a nd  
Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 - 1502 ( A) .  

 
The  Appe a l s  Boa r d  ha s  j u r i sd i c t i on  i n  t h i s  ma t t e r  unde r  A .R .S .  §  23 - 724 .  
 
Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 -1502 ( A)  p r ov i de s  i n  pe r t i ne n t  

pa r t :  
 

A .  The  Boa r d  o r  a  hea r i ng  o f f i c e r  i n  t he  De pa r tm e n t ' s  
Of f i c e  o f  Appe a l s  m a y  in f o r m a l l y  d i s pos e  o f  an  
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a ppe a l  o r  pe t i t i on  w i t hou t  f u r t he r  appe l l a t e  r e v i e w  
on  t he  m er i t s :  

 
1 .  By  wi t hd r a wa l ,  i f  t h e  a ppe l l a n t  w i t hd r a ws  t he  

a ppe a l  i n  wr i t i ng  o r  on  t he  r e c o r d  a t  a ny  t ime  
be f o r e  t he  de c i s i on  i s  i s s ue d ;  ( e m pha s i s  
a dde d ) .  

 
 

W e  ha v e  c a r e f u l l y  r e v i e we d  t he  r ec o rd .  
 
THE AP PEALS B OAR D FI NDS t he r e  i s  no  r e a s on  t o  de ny  t he  r e ques t .   

Ac c o r d i ng l y ,  
 
THE AP P EALS B OAR D D I SM I SSES  t h e  pe t i t i on .  Th i s  de c i s ion  doe s  no t  

a f f ec t  a ny  a g r e eme n t  e n t e r e d  i n t o  be t we e n  the  Pe t i t i one r  a nd  t he  De pa r tm e n t ,  
e i t he r  c onc u r r e n t ly  w i t h  t he  w i t h d r awa l  o r  s ubs e que n t  t he r e t o .   

 
 
DATE D:        5 / 3 / 2024        
 

APPEA L S BOA R D 
 

       
  
 
ROBE RT I RANI ,   
Adm i n i s t r a t i ve  Law J udge  
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E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
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Cal l  the  Appea ls  Board  a t  (602)  771-9036  wi th  any  quest ions  
 

___________________________________________________________________________________ 
 
A  c opy  o f  t he  f o r ego i ng  wa s  m a i l e d  on  5 / 3 / 2024  
t o :  
 
( x )     

    
   

    
    

  
   

Ac c t .  No :   

 
 ( x )  DON ALD  BAI ER  
 ASST A T TORN EY  GENE R AL  
 2005  N  C ENTR AL AVE   
 M AI L  DR OP 1911  
 PHOE NI X,  AZ   8 5004  
 
( x )  M ARI A VAN RA A LTE,  CHI EF  OF  T AX  

EM PLOY M ENT A DM I NI STRATI ON  
P  O  BO X  6028  
PHOE NI X,  AZ   8 5005 - 6028  

 
 
By :   ___LS____________________________ 
         Fo r  The  Appe a l s  Boa r d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
 

Appe a l s  Boa r d  No .  T - 1905657 - 001 - B  
_____________________________________________________________________________________ 
 

   
   

    
    

  
   

STATE O F  ARI ZO NA ES A TAX U NI T  
c / o  DON ALD B AI ER  
ASST A T TORN EY  GENE R AL  
2005  N .  CENT RA L AVE.    
M AI L  DR OP 1911  
PHOE NI X,  AZ   8 5004  

 
 Pe t i t i one r  De pa r t men t   

_____________________________________________________________________________________ 
 

I M PO RTANT - - -  TH I S  I S  TH E AP PEAL S B O ARD’ S  DECI SI O N 
The  De pa r tm e n t  o f  Ec onom i c  Se c ur i t y  p r ov i de s  l a ngua g e  a s s i s t a nc e  f r e e  o f  
c ha r ge .   Fo r  a s s i s t a nc e  i n  you r  p r e fe r r e d  l a ngua ge ,  p l e a s e  c a l l  ou r  Of f i c e  o f  
Appe a l s  (602 )  771 -9036 .  
 
I M PO RTANT E - - -  ESTA E S  LA D E CI SI Ó N DEL AP PEAL S B O ARD  
The  De pa r t me n t  o f  Ec onom ic  Se c u r i t y  s umi n i s t r a  a yuda  de  l o s  i d i oma s  g r a t i s .   
Pa r a  r e c ib i r  a yuda  e n  s u  i d i om a  p r e fe r i do ,  po r  f a vo r  com un i c a r s e  c on  l a  o f i c i na  
de  a pe l ac i one s  ( 602 )  771 - 9036 .  
 

 
DECI SI O N 

DI SM I SS ED  
 

THE PE TI TI O NER ,    ,  t h r ough  couns e l ,  pu r s ua n t  t o  a  
J o i n t  M ot i on  t o  D i s m is s  t he  Pe t i t i on  f o r  He a r i ng  f i l ed  on  Se p t e m ber  25 ,  2023 ,  
ha s  a s ked  t o  w i t hd r a w i t s  Pe t i t i on  f o r  He a r ing  unde r  A .R .S .  §  23 - 674 ( A)  a nd  
Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 - 1502 ( A) .  

 
The  Appe a l s  Boa r d  ha s  j u r i sd i c t i on  i n  t h i s  ma t t e r  unde r  A .R .S .  §  23 - 724 .  
 
Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 -1502 ( A)  p r ov i de s  i n  pe r t i ne n t  

pa r t :  
 

A .  The  Boa r d  o r  a  hea r i ng  o f f i c e r  i n  t he  De pa r tm e n t ' s  
Of f i c e  o f  Appe a l s  m a y  in f o r m a l l y  d i s pos e  o f  an  
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a ppe a l  o r  pe t i t i on  w i t hou t  f u r t he r  appe l l a t e  r e v i e w  
on  t he  m er i t s :  

 
1 .  By  wi t hd r a wa l ,  i f  t h e  a ppe l l a n t  w i t hd r a ws  t he  

a ppe a l  i n  wr i t i ng  o r  on  t he  r e c o r d  a t  a ny  t ime  
be f o r e  t he  de c i s i on  i s  i s s ue d ;  ( e m pha s i s  
a dde d ) .  

 
 

W e  ha v e  c a r e f u l l y  r e v i e we d  t he  r ec o rd .  
 
THE AP PEALS B OAR D FI NDS t he r e  i s  no  r e a s on  t o  de ny  t he  r e ques t .   

Ac c o r d i ng l y ,  
 
THE AP P EALS B OAR D D I SM I SSES  t h e  pe t i t i on .  Th i s  de c i s ion  doe s  no t  

a f f ec t  a ny  a g r e eme n t  e n t e r e d  i n t o  be t we e n  the  Pe t i t i one r  a nd  t he  De pa r tm e n t ,  
e i t he r  c onc u r r e n t ly  w i t h  t he  w i t h d r awa l  o r  s ubs e que n t  t he r e t o .   
 
 

 
DATE D:        9 / 28 /2023       
 

APPEA L S BOA R D 
 

       
  
 
ROBE RT I RANI ,   
Adm i n i s t r a t i ve  Law J udge  
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
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Cal l  the  Appea ls  Board  a t  (602)  771-9036  wi th  any  quest ions  

 
___________________________________________________________________________________ 
 
A  c opy  o f  t he  f o r ego i ng  wa s  m a i l e d  on  9 / 28 / 2023  
t o :  
 
( x )       
           
            
            
          
            

Ac c t .  No :   

 
 ( x )  DON ALD  BAI ER  
 ASST A T TORN EY  GENE R AL  
 2005  N  C ENTR AL AVE   
 M AI L  DR OP 1911  
 PHOE NI X,  AZ   8 5004  
 
( x )  M ARI A VAN RA A LTE,  CHI EF  OF  T AX  

EM PLOY M ENT A DM I NI STRATI ON  
P  O  BO X  6028  
PHOE NI X,  AZ   8 5005 - 6028  

 
 
 
By :   ___LS____________________________ 
         Fo r  The  Appe a l s  Boa r d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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_____________________________________________________________________________________ 
 

  
    

  
    

STATE O F  ARI ZO NA ES A TAX U NI T  
c / o  DON ALD B AI ER  
ASST A T TORN EY  GENE R AL  
2005  N .  CENT RA L AVE.    
M AI L  DR OP 1911  
PHOE NI X,  AZ   8 5004  

 
 Pe t i t i one r  De pa r t men t   

_____________________________________________________________________________________ 
 

I M PO RTANT - - -  TH I S  I S  TH E AP PEAL S B O ARD’ S  DECI SI O N 
The  De pa r tm e n t  o f  Ec onom i c  Se c ur i t y  p r ov i de s  l a ngua g e  a s s i s t a nc e  f r e e  o f  
c ha r ge .   Fo r  a s s i s t a nc e  i n  you r  p r e fe r r e d  l a ngua ge ,  p l e a s e  c a l l  ou r  Of f i c e  o f  
Appe a l s  (602 )  771 -9036 .  
 
I M PO RTANT E - - -  ESTA E S  LA D E CI SI Ó N DEL AP PEAL S B O ARD  
The  De pa r t me n t  o f  Ec onom ic  Se c u r i t y  s umi n i s t r a  a yuda  de  l o s  i d i oma s  g r a t i s .   
Pa r a  r e c ib i r  a yuda  e n  s u  i d i om a  p r e fe r i do ,  po r  f a vo r  com un i c a r s e  c on  l a  o f i c i na  
de  a pe l ac i one s  ( 602 )  771 - 9036 .  
 

 
RI G H T TO  REQ UEST R EO PENI NG  

 
Unde r  Ar i z ona  Rev i s e d  S t a t u t e s ,  §  41 - 1993 ,  t he  l a s t  da t e  t o  f i l e  a  r e ques t  

t o  r e ope n  t he  he a r ing  i s  ***  O c t obe r  30 ,  2023  *** .  

DECI SI O N 
DI SM I SS ED D UE TO  FAI L URE TO  APPE AR  

 

The  Pe t i t i one r  t i me l y  f i l e d  a  r e ques t  f o r  hea r i ng  on  t he  De pa r tm e n t ’ s  
M a r c h  30 ,  2023  Re c ons i de r e d  De t e r mi na t i on  o f  t he  De c e m ber  2 ,  2021  
De t e r mi na t i on  o f  L i a b i l i t y  f o r  Em ploym e n t  o r  W a ge s .  

 
The  pe t i t i on  f o r  he a r i ng  hav i ng  be en  t i m e l y  f i l e d ,  t he  Appe a l s  Boa r d  ha s  

j u r i s d i c t i on  i n  t h i s  m a t t e r  pu r s ua n t  t o  A .R .S .  §  23 - 724 (B) .  
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THE APP EALS B OAR D s c he du l e d  a  t e l e phone  he a r i ng  f o r  Se p t e m ber  27 ,  
2023 ,  a t  9 : 30  a .m .  M oun t a i n  S t a nda r d  T i m e ,  be f o r e  Appe a l s  Boa r d  
Adm i n i s t r a t i ve  Law J udge  Robe r t  I r a n i .    
 

The  Pe t i t i one r  d i d  no t  a ppe a r  a t  t he  s c he du l ed  Boa r d  he a r i ng ,  no r  d i d  t he  
Pe t i t i one r  p re s e n t  a  wr i t t en  s t a t e men t  pu r s uan t  t o  Ar i z ona  Adm i n i s t r a t i ve  Code ,  
Se c t i on  R6- 3 - 1502 ( K) ,  a s  a  l e t t e r  i n  l i e u  o f  a ppe a r a nc e .  Couns e l  a nd  w i t n e s s e s  
f o r  t he  De pa r tm e n t  a ppe a r ed .  As  a  r e s u l t  o f  t he  Pe t i t i one r  no t  a ppe a r i ng  a t  t he  
s c he du l ed  Boa r d  he a r i ng ,  a  de f a u l t  wa s  e n t e r ed  on  t he  r e c o r d .  

 
Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 - 1502 ( A) ,  p r ov i de s  i n  pa r t  a s  

f o l l ows :  
 

A .  The  Boa r d  o r  a  hea r i ng  o f f i c e r  i n  t he  De pa r tm e n t ' s  
Of f i c e  o f  Appe a l s  m a y  in f o r m a l l y  d i s pos e  o f  an  
a ppe a l  o r  pe t i t i on  w i t hou t  f u r t he r  appe l l a t e  r e v i e w  
on  t he  m er i t s :  

 
*           *           *  

 
4 .  By  de f a u l t ,  i f  t he  a ppe l l a n t  f a i l s  t o  a ppe a r  o r  

wa i ve s  a ppe a r a nce  a t  t he  s c he du le d  he a r ing .   
[ Em pha s i s  a dde d ] .  

 
 THE A PP EALS BO ARD FI N DS no  r e a s on  t o  i s s ue  a  dec i s i on  on  t he  m e r i t s  
o f  t he  Pe t i t i one r ' s  pe t i t i on  f o r  he a r i ng .   The  Pe t i t i one r  d i d  no t  a ppe a r  a t  t he  
s c he du l ed  Boa r d  he a r i ng  and  no  e v i de nc e  wa s  p r e s e n te d  t o  s uppo r t  r e ve r s i ng  o r  
m od i f y i ng  t he  De pa r tm e n t ’ s  de c i s i on  i s s ue d  on  M a r c h  30 ,  2023 .   Ac c o r d i ng l y ,  
 

THE AP PEALS BOA RD DI SM I SS ES  t h e  pe t i t i on .  The  M a rc h  30 ,  2023  
Re c ons i de r e d  De t e r m i na t i on  r e m a i ns  i n  f u l l  f o r c e  a nd  e f f e c t .  

 
Th i s  de c i s i on  doe s  no t  a f f ec t  a ny  s e t t l e m e n t  a g r e em e n t  t ha t  may  ha ve  be e n  

e n t e r e d  in t o  be t wee n  t he  Pe t i t i one r  and  t he  Depa r tm e n t .  
 
DATE D:        9 / 28 /2023       
 

APPEA L S BOA R D 
       
  
 
ROBE RT I RANI ,   
Adm i n i s t r a t i ve  Law J udge  

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
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o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

H O W TO REQ UE ST REO PENI NG  O F TH E H EARI N G  
 
A .  W i t h i n  30  c a l e nda r  da ys  a f t e r  t h i s  dec i s i on  i s  m a i l e d  t o  you ,  you  m a y  f i l e  a  

wr i t t e n  r e que s t  t o  r e ope n  the  he a r i ng .   W e  c ons i de r  t he  r e que s t  t o  r e ope n  
f i l e d :  

 
1 .  On  t he  da t e  o f  i t s  pos t ma rk ,  i f  m a i l e d  t h r ough  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS) .  
•  I f  t he r e  i s  no  pos tm a r k ,  t he  pos t a ge  m e t e r -m ar k  on  

t he  e nve lope  i n  wh i c h  i t  i s  r e c e i ve d .  
•  I f  no t  pos t m ar ke d  o r  pos t a ge  m e t e r -m a r ke d  o r  i f  t he  

m a r k  i s  no t  r e a dab l e ,  on  the  da t e  e n t e r e d  on  t he  
doc um e n t  a s  t he  da t e  o f  c omp l e t i on .  
 

2 .  On t he  da t e  i t  i s  r ec e i ve d  by  t he  De pa r t me n t ,  i f  no t  s e n t  by  USPS .  
You  m a y  s e nd  a  r e que s t  t o  r e ope n  the  he a r i ng  t o  t he  Appe a l s  Boa r d ,  1990  
W .  Ca m e l ba c k  Roa d ,  Su i t e  200 ,  Ph oe n i x ,  AZ ,  85015 ,  o r  t o  a ny  pub l i c  
a s s i s t a nce  o f f i ce  i n  Ar i z ona .   You  m a y  a l s o  f i l e  a  wr i t t e n  r e que s t  t o  r e open  
t he  he a r ing  i n  pe r s on  a t  t he  a bove  l oc a t i ons .  

B .  You  m a y  r e p r e se n t  you r s e l f  o r  ha ve  s om e one  r e p r e se n t  you .   I f  you  pa y  
you r  r e p re s e n t a t i ve ,  t ha t  pe r s on  e i t he r  m us t  be  a  l i c e nse d  Ar i z ona  a t t o r ne y  
o r  m us t  be  s upe rv i s e d  by  one .   Re p r e s e n t a t i ve s  a r e  no t  p r ov i de d  by  t he  
De pa r t men t .  

C .  Your  r e que s t  t o  r e ope n  t he  he a r i ng  m us t  be  i n  wr i t i ng ,  m us t  be  s i gne d  by  
you  o r  by  you r  r e p r e s e n ta t i ve ,  a nd  mus t  be  f i l e d  on  t i me .   On l y  i f  a  r e ques t  
t o  r e ope n  t he  hea r i ng  i s  g r a n t e d  upon  a  f i nd i ng  t ha t  you  ha ve  e s t a b l i she d  
good  c a us e  f o r  you r  nona ppe a r a nce ,  w i l l  a  new he a r i ng  be  s c he du l e d  on  the  
m e r i t s  o f  t he  o r i g i na l  r e que s t  f o r  he a r ing .    
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D .  I f  you  nee d  m or e  t i m e  i n  o rde r  t o  f i l e  a  r e ques t  t o  r e ope n  t he  hea r i ng ,  you  
m us t  a pp l y  t o  t he  Appe a l s  Boa r d  be f o r e  t he  a ppe a l  de a d l i ne .   You  m us t  
s how good  c a us e  fo r  you r  r e que s t e d  e x t e ns i on  o f  t im e .   No  e x t ens i on  pa s t  
t he  s t a t u t o r y  de ad l i ne  da t e  w i l l  ex i s t ,  un l e s s  t he  Appe a l s  Boa r d  g r a n t s  
pe r mi s s i on .  
 

Cal l  the  Appea ls  Board  a t  (602)  771-9036  wi th  any  quest ions  
 

___________________________________________________________________________________ 
A  c opy  o f  t he  f o r ego i ng  wa s  m a i l e d  on  9 / 28 / 2023  
t o :  
 
( x )  E r :    

    
  

     
  

Ac c t .  No :   

( x )  DON ALD  BAI ER  
 ASST A T TORN EY  GENE R AL  
 2005  N  C ENTR AL AVE   
 M AI L  DR OP 1911  
 PHOE NI X,  AZ   8 5004  
 
( x )  M ARI A VAN RA A LTE,  CHI EF  OF  T AX  

EM PLOY M ENT A DM I NI STRATI ON  
P  O  BO X  6028  
PHOE NI X,  AZ   8 5005 - 6028  

 
 
By :   ___LS____________________________ 
         Fo r  The  Appe a l s  Boa r d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 

To  r e ques t  a ny  o f  t he s e  doc um e n t s  i n  a n  a l t e rna t i ve  f o r m a t ,  c on t a c t  t he  Appe a l s  
Boa r d  a t  ( 602 )  771- 9019 .  

UNEMPLOYMENT INSURANCE  
TAX PROGRAM 
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STATE O F  ARI ZO NA ES A TAX U NI T  
C / O  DO N ALD B AI ER  
ASST A T TORN EY  GENE R AL  
2005  N  C ENTR AL AVE  
M AI L  DR OP 1911  
PHOE NI X,  AZ   8 5004  

 
 Pe t i t i one r  De pa r t men t   

____________________________________________________________________________________ 
 

I M PO RTANT - - -  TH I S  I S  TH E AP PEAL S B O ARD’ S  DECI SI O N 
The  De pa r tm e n t  o f  Ec onom i c  Se c ur i t y  p r ov i de s  l a ngua ge  a s s i s t a nc e  f r e e  o f  
c ha r ge .   Fo r  a s s i s t a nc e  i n  you r  p r e fe r r e d  l a ngua ge ,  p l e a s e  c a l l  ou r  Of f i c e  o f  
Appe a l s  (602 )  771 -9036 .  
 
I M PO RTANT E - - -  ESTA E S  LA D E CI SI Ó N DEL AP PEAL S B O ARD  
The  De pa r t me n t  o f  Ec onom ic  Se c u r i t y  s umi n i s t r a  a yuda  de  l o s  i d i oma s  g r a t i s .   
Pa r a  r e c ib i r  a yuda  e n  s u  i d i om a  p r e fe r i do ,  po r  f a vo r  com un i c a r s e  c on  l a  o f i c i na  
de  a pe l ac i one s  ( 602 )  771 - 9036 .  
 

 
 

DECI SI O N 
DI SM I SS ED  

 

THE P ET I TI O NER,    . ,  pu r s ua n t  t o  a  J o i n t  M o t i on  t o  
D i s m i s s  f i l e d  on  De c e m be r  14 ,  2023 ,  ha s  a ske d  t o  w i t hd ra w i t s  Pe t i t i on  f o r  
He a r i ng  unde r  A .R .S .  §  23 - 674 ( A)  a nd  Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6-
3 - 1502 ( A) .  

 
The  Appe a l s  Boa r d  ha s  j u r i sd i c t i on  i n  t h i s  ma t t e r  unde r  A .R .S .  §  23 - 724 .  
 
Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 -1502 ( A)  p r ov i de s  i n  pe r t i ne n t  

pa r t :  
 

A .  The  Boa r d  o r  a  hea r i ng  o f f i c e r  i n  t he  De pa r tm e n t ' s  
Of f i c e  o f  Appe a l s  m a y  in f o r m a l l y  d i s pos e  o f  an  
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a ppe a l  o r  pe t i t i on  w i t hou t  f u r t he r  appe l l a t e  r e v i e w  
on  t he  m er i t s :  

 
1 .  By  wi t hd r a wa l ,  i f  t h e  a ppe l l a n t  w i t hd r a ws  t he  

a ppe a l  i n  wr i t i ng  o r  on  t he  r e c o r d  a t  a ny  t ime  
be f o r e  t he  de c i s i on  i s  i s s ue d ;  . . .  ( e m pha s i s  
a dde d ) .  

 
W e  ha v e  c a r e f u l l y  r e v i e we d  t he  r ec o rd .  

 
THE APP EALS BO ARD FI N DS t he r e  i s  no  r e as on  t o  w i t hho l d  g ra n t i ng  t he  

r e que s t .   Ac c o r d i ng l y ,  
 
THE A PP EALS B OAR D D I SM I SSES  t h e  pe t i t i on .   Th i s  de c i s ion  doe s  no t  

a f f ec t  a ny  a g r e eme n t  e n t e r e d  i n t o  be t we e n  the  Pe t i t i one r  a nd  t he  De pa r tm e n t ,  
e i t he r  c onc u r r e n t ly  w i t h  t he  w i t h d r awa l  o r  s ubs e que n t  t he r e t o .   
 

 
DATE D:        12 / 18 / 2023       
 

APPEA L S BOA R D 
       
 
  
 
ROBE RT I RANI ,   
Adm i n i s t r a t i ve  Law J udge   
 
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
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Cal l  the  Appea ls  Board  a t  (602)  771-9036  wi th  any  quest ions  
 

___________________________________________________________________________________ 
 
A  c opy  o f  t he  f o r ego i ng  wa s  m a i l e d  on  12 / 18 /2023  
t o :  
 
( x )  E r :      Ac c t .  No :   
    
     
  
( x )  DON ALD  BAI ER  
 ASST A T TORN EY  GENE R AL  
 2005  N  C ENTR AL AVE   
 M AI L  DR OP 1911  
 PHOE NI X,  AZ   8 5004  
 
( x )  M ARI A VAN RA A LTE,  CHI EF  OF  T AX  

EM PLOY M ENT A DM I NI STRATI ON  
P  O  BO X  6028  

 PHOE NI X,  AZ   8 5005 - 6028  
 
 
 
By :   _LS______________________________ 

Fo r  The  Appe a l s  Boa r d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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STATE O F  ARI ZO NA ES A TAX U NI T  
c / o  DON ALD B AI ER  
ASST A T TORN EY  GENE R AL  
2005  N .  CENT RA L AVE.    
M AI L  DR OP 1911  
PHOE NI X,  AZ   8 5004  

 
 Pe t i t i one r  De pa r t men t   

_____________________________________________________________________________________ 
 

I M PO RTANT - - -  TH I S  I S  TH E AP PEAL S B O ARD’ S  DECI SI O N 
The  De pa r tm e n t  o f  Ec onom i c  Se c ur i t y  p r ov i de s  l a ngua g e  a s s i s t a nc e  f r e e  o f  
c ha r ge .   Fo r  a s s i s t a nc e  i n  you r  p r e fe r r e d  l a ngua ge ,  p l e a s e  c a l l  ou r  Of f i c e  o f  
Appe a l s  (602 )  771 -9036 .  
 
I M PO RTANT E - - -  ESTA E S  LA D E CI SI Ó N DEL AP PEAL S B O ARD  
The  De pa r t me n t  o f  Ec onom ic  Se c u r i t y  s umi n i s t r a  a yuda  de  l o s  i d i oma s  g r a t i s .   
Pa r a  r e c ib i r  a yuda  e n  s u  i d i om a  p r e fe r i do ,  po r  f a vo r  com un i c a r s e  c on  l a  o f i c i na  
de  a pe l ac i one s  ( 602 )  771 - 9036 .  
 

 
RI G H T TO  APP EAL TO  TH E ARI ZO NA T AX CO U RT  

 
Unde r  Ar i z ona  Re v i s e d  S t a t u t e s ,  §  41 - 1993 ,  t he  l a s t  da t e  t o  f i l e  an  

App l i c a t i on  f o r  Appe a l  i s  ***  Januar y  22 ,  2024  *** .  

DECI SI O N 
REV ERS ED  

 
THE PE TI TI O NER ,  t h r ough  c ouns e l ,  p e t i t i one d  f o r  a  he a r i ng  f r om  the  

De pa r t men t ’ s  Re cons i de r ed  De t e r m ina t i on  i s s ue d  on  Apr i l  5 ,  2023 ,  wh i c h  
a f f i r me d  t he  De pa r t me n t ’ s  De t e r mi na t i on  o f  L i a b i l i t y  f o r  Em ploym e n t  o r  W a ge s  
i s s ue d  on  M a rc h  2 ,  2022 .  The  Re cons i de r ed  De t e rm ina t i on  he l d  t ha t  s e r v i ce s  
pe r f o rm ed  by  e s the t i c i a n s  a nd  nu r s e s  c ons t i t u t e  e m pl oym e n t  a nd  a l l  f o r m s  o f  
r e m uner a t i on  pa i d  f o r  s uc h  s e r v i ce s  c ons t i t u t e  wa ge s .   
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The  pe t i t i on  f o r  he a r i ng  hav i ng  be en  t i m e l y  f i l e d ,  t he  Appe a l s  Boa r d  ha s  
j u r i s d i c t i on  i n  t h i s  m a t t e r  pu r s ua n t  t o  Ar i z ona  Re v i s e d  S t a t u t e s  §  23 - 724 (B) .    

 
THE APP EALS BO ARD s c he du l e d  a  t e l e phone  he a r i ng  f o r  Oc t obe r  4 ,  2023  

a nd  Oc t obe r  18 ,  2023 .  Ap pe a l s  Boa r d  Adm in i s t r a t i ve  La w J u dge  Robe r t  I r a n i  
p r e s i de d  ove r  t he  he a r i ng  on  t hos e  da t e s ,  a nd  a l l  pa r t i e s  we r e  g i ve n  a n  
oppo r t un i t y  t o  p re se n t  e v i denc e  on  t he  f o l l owing  i s s ue s :  

 
( 1 )  W he t he r  t he  s e r v i c e s  pe r f o r m e d  by  e s t he t i c i an s  a nd  n u r s e s  ( t he  

“ W or ke r s” )  f o r  t he  Pe t i t i one r  f r om J a nua r y  1 ,  2019  t h r ough  
M a r c h  31 ,  2021  ( t he  “ a ud i t  pe r i od” )  we r e  e m pl oye e s ;  and   
 

( 2 )  W he t he r  pa ym e n t s  t he  Pe t i t i one r  ma de  t o  t he  W or ke r s  du r i ng  
t he  a ud i t  pe r i od  c ons t i t u t e  wa ge s .  

 
  The  Pe t i t i one r  and  t he  De pa r tm e n t  a ppe a red  a t  t he  s c he du l e d  he a r i ng  and  

we r e  r e p r e s e n te d  by  c ouns e l .  The  Pe t i t i one r  p r e se n t e d  t e s t i m ony  f r om  t wo  
wi t ne s s e s  a nd  t he  De pa r t men t  p r e s e n t e d  t e s t im ony  f r om  one  w i t ne s s .  Exh i b i t s  D1  
t h r ough  D12 ,  P1  t h r ough  P9 ,  a nd  A1  t h r ough  A2  we r e  a dm i t t e d  i n t o  e v i de nc e .   

 
THE A PP EALS B OAR D FI NDS t he  f a c t s  pe r t i ne n t  t o  t he  i s s ue  be f o r e  us  

a nd  ne c e s s a r y  t o  ou r  de c i s ion  a r e :   
 
1 .   The  Pe t i t i one r  i s  a  m e d i ca l  s pa  t ha t  ope r a t e d  w i t h i n  t he  S t a t e  o f   

    A r i z ona  du r i ng  the  a ud i t  pe r i od .  
 

2 .   The  W orke r s  a r e  e s t he t i c i an s  o r  nu r s e s  l i c e ns e d  i n  t he  S t a t e  o f  
 Ar i z ona  who  p r ov i de d  s e r v i c e s  f o r  t he  Pe t i t i one r  du r i ng  the  
 a ud i t  pe r iod .   

 
3 .   The  s e r v i c e s  p r ov i de d  by  t he  W or ke r s  c om pr i s e d  pa r t  o f  t he  

 Pe t i t i one r ’ s  r e gu l a r  bus i ne s s  a c t i v i t y .   
 
4 .   On  M a y  4 ,  2023 ,  t he  Pe t i t i one r  f i l e d  a  t i m e l y  pe t i t i on  f o r  

 he a r i ng  f r om  t he  De pa r tm e n t ’ s  Re c ons i de r e d  De te r mi na t i on  
 da t e d  Apr i l  5 ,  2023 .  The  Pe t i t i one r  c on t e s t s  t he  de t e r mi na t i on  
 t ha t  t he  s e r v i ces  pe r f o rm e d  by  t he  W or ke r s  c ons t i t u t e  
 e m p l oyme n t  a nd  tha t  a l l  f o r m s  o f  r e m uner a t i on  pa i d  f o r  s uch  
 s e r v i ce s  c ons t i t u t e  wa ge s .   

 
5 .   The  W or ke r s  a nd  the  Pe t i t i one r  ha d  ag r e e d  by  wr i t t e n  con t r a c t  t o  

 a n  i nde pende n t  c on t r a c t o r  r e l a t i ons h ip .   
 
6 .   The  Pe t i t i one r  emp l oye d  f ron t  de s k  s t a f f  whos e  du t i e s  i nc l ude d  

 a n s we r i ng  t he  phone s  a nd  the  s c he du l i ng  o f  c l i e n t  a ppo i n t me n t s .  
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 The  W or ke r s  d i d  no t  ha ve  the  a u t ho r i t y  t o  d i r e c t  o r  s upe r v i s e  t he  
 f r on t  desk  s t a f f .   

 
7 .   The  W or ke r s  ha d  t he  a u t ho r i t y  t o  h i r e ,  s upe rv i s e  a nd  pa y  o t he r  

 i nd i v i dua l s  t o  a s s i s t  i n  p rov i d i ng  s e r v i ce s  t o  c l i e n t s  w i t hou t  
 a pp r ova l  by  t he  Pe t i t i one r .   

 
8 .   The  Pe t i t i one r  d id  no t  p r ov i de  any  t r a i n ing  o r  i n s t r uc t i on  

 on  how  t he  W or ke r s  we r e  t o  pe r f o rm  the i r  s e rv i c e s .  The  
 W or ke r s  d r e w  f r om  t he i r  own  e xpe r t i s e  and  f o l l owe d  
 r e qu i r e d  p r oc e du re s  a nd  p ro t oc o l s .   

 
9 .   The  W or ke r s  pa i d  f o r  t he i r  own  t r a in i ng  w i t hou t  r e im bur s e m e n t  

 by  t he  Pe t i t i one r .   
 
10 .  The  W orke r s  p r ov i de d  t he i r  s e r v i c es  a t  t he  bus i ne s s  l oc a t i on  o f  

 t he  Pe t i t i one r .  
 
11 .  The  W or ke r s  c ou l d  wor k  ou t s i de  t he  Pe t i t i one r ’ s  no rm a l  bus i ne s s   

    hou r s .  The   Pe t i t i one r   p rov i de d   t he   W or ke r s   w i t h   a   ke y  t o  i t s    
    bu s i nes s  o f f i c e  t o   a l l ow   f o r   s e r v i c e s   t o   be   pe r f o r m e d   by  t he  
    W or ke r s  ou t s i de  o f  t he  Pe t i t i one r ’ s  no r m a l  bus i ne s s  hou r s .   

 
12 .  The  Pe t i t i one r  d i d  no t  p r ov i de  a ny  supe r v i s i on  o f  t he  W or ke r ’ s  

 s e r v i ce s .  
 
13 .  The  W orke r s  we re  no t  r equ i r e d  to  pe r s ona l l y  pe r fo r m  t he i r  

 s e r v i ce s .  A  r e p l a c em e n t   c ou l d   p r ov ide   t he  s e r v i c e s  w i t hou t  t he   
    a pp r ova l  o f  t he  Pe t i t i one r .   

 
14 .  The  W orke r s  we re  no t  r equ i r e d  t o  s ubm i t  a n  o r a l  o r  wr i t t en  

 r e po r t  t o  t he  Pe t i t i one r .  The  W or ke r s  s ubm i t t e d  a  wr i t t e n  
 wor k f l ow  r e po r t  on  a  we e k ly  ba s i s  t o  t he  Pe t i t i one r  t ha t  t r a c ke d   
    t h e   t r e a t me n t s   pe r f o rm ed   a nd  p roduc t s  s o l d ,  f o r  t he  pu r pos e  o f   
    r e c e i v ing  c om pens a t i on  f rom  t he  Pe t i t i one r .   
 

15 .  The  Pe t i t i one r  d id  no t  e s t a b l i s h  a  wor k  s c he du l e  f o r  t he  
 W or ke r s .  

16 .  The  W or ke r s  we r e  no t  r e qu i r e d  t o  wor k  a  s e t  num be r  o f  hou r s  f o r  
 t he  Pe t i t i one r  a nd  we r e  no t  r e s t r i c t e d  f rom  wor k i ng  f o r  anyone  
 e l s e .     

17 .  The  Pe t i t i one r  d id  no t  c on t r o l  t he  s e que nc e  o r de r  f o r  t he                  
 s e r v i ce s  pe r f o rm ed  by  t he  W or ke r s .  



Appe a l s  Boa r d  No .  T - 1910553 - 001 - B  -  Pa ge  4  

18 .  The  Pe t i t i one r  d i d  no t  ha ve  a  wr i t t en  po l i c y  t ha t  i t  r equ i r e d  t he    
 W or ke r s  t o  f o l l ow .   

 
19 .  The  Pe t i t i one r  d id  no t  p r ov i de  t he  W or ke r s  w i t h  a l l  t he  

 e qu i pm e n t ,  t oo l s ,  m a t e r i a l s ,  a nd  s upp l i e s  nec e s s a r y  t o  pe r f o rm 
 t he i r  s e r v i ce s .  The  Pe t i t i one r  wa s  c om pens a t e d  f o r  t he  u s e  o f  
 a ny  e qu ipm e n t  t ha t  t he  Wor ke r s  d id  no t  own  a nd  pa id  a  nee d le  
 d i s pos a l  f e e  by  wa y  o f  a  deduc t i on  in  t he i r  c om pe ns a t ion .      
 

20 .  The  Pe t i t i one r  c ou l d  no t  d i s c ha r ge  t he  W or ke r s  a t  a ny  t im e  
 w i t hou t   no t i c e   o r  l i a b i l i t y .   The  Pe t i t i one r ’ s   r i gh t  t o   t e r mi na t e   

                t h e    r e l a t i ons h ip    wa s    c on t r o l l ed    unde r    t h e    t e rm s    o f    a n   
                i nde pende n t  c on t r a c t o r  a g r e e me n t .   

 
21 .  The  W or ke r s  c ou l d  no t  qu i t  a t  any  t i m e  wi t hou t  no t i c e  o r  

 l i a b i l i t y .  The   W orke r s ’  r i gh t  t o  t e r mina t e   t he   r e l a t i onsh i p   wa s         
c on t r o l l ed  i n  a c co r da nc e  w i t h  t he  t e r ms  o f  a n  i nde pe nde n t  
c on t r ac t o r  a g r ee m en t .    

     
22 .  The r e  wer e  no  r e s t r i c t i ons  p l a c e d  on  t he  W or ke r s  t o  a dve r t i s e  o r  

 m a ke  t he i r  s e r v i c e s  a va i l a b l e  t o  t he  ge ne r a l  pub l i c .  
 
23 .  The  W or ke r s  pa i d  t he i r  l i a b i l i t y  i n s u ranc e  c ove r a ge  a nd  

 p r o f e s s i ona l  l i c ens e  f e e s  w i t hou t  r e i m bur s e m e n t  f r om  t he  
 Pe t i t i one r .   

 
24 .  The  Pe t i t i one r  d i d  no t  r e im bur s e  t he  W or ke r s  f o r  any  

 p r o f e s s i ona l  e xpe ns e s  t he  Wor ke r s  i nc u r r e d .   
 
25 .  The  W orke r s  we re  c om pe nsa t e d  b i - we e k l y  by  t he  Pe t i t i one r  on  a  

 pe r  j ob  ba s i s  f o r  s e r v i ce s  pe r f o rme d  f o r  c l i e n t s  a nd  on  a  
 c om mi s s ion  ba s i s  fo r  p r oduc t  s a l e s .    

 
26 .  The  De pa r t me n t  i n t e r v i e we d   ,   ,  

   ,  a nd      who  we r e  c ons i de r e d   t o   ha ve    
p r ov i de d  s e r v i c e s  a s  e s t he t i c i a n s  o r  nu r s es  f o r  t he  Pe t i t i one r  
du r i ng  t he  a ud i t  pe r i od .  The  De pa r tm e n t  a l so  i n t e r v i e we d   

,  a  c o r po ra t e  o f f i c e r  f o r  t he  Pe t i t i one r .  
 
27 .    i s  a  l i ce ns ed  c os m e t i c  nu r s e ,  and    

 a nd       a r e   l i c e ns e d   e s t he t i c i a n s .            
    p e r f o rm e d  f r on t  de s k  a nd  m a na gem e n t  s e r v i c e s  f o r  t he  Pe t i t i one r      
    du r i ng  t he  a ud i t  pe r i od  and  wa s  no t  a n  e s t he t i c i a n  o r  nu r s e .   
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REASO N I NG  AN D CO NC LUSI O N S O F LA W 
 

The  Pe t i t i one r  c on t e nds  t ha t  t he  W orke r s  we re  i nde pe nde n t  c on t r a c t o r s  a nd  
no t  e m ploye e s  f o r  t he  pe r i od  f r om  J anua r y  1 ,  2019  t h r ough  M a r ch  31 ,  2021 .   The  
i s s ue s  i n  d i s pu t e  i n  t h i s  ca s e  a r e  t he  e m p l oym e n t  s t a t u s  o f  t he  W or ke r s  f r om  
J a nua r y  1 ,  2019  t h r ough  M a r c h  31 ,  2021 ,  a nd  whe t he r  t he  pay  e a r ne d  by  t he  
W or ke r s  du r i ng  t ha t  pe r i od  c ons t i t u t e d  wa ge s .  

 
Ar i z ona  Re v i s e d  S t a t u t e s ,  §  23 - 615 ,  p r ov i de s  i n  pe r t i ne n t  pa r t  a s  f o l l ows :  

 
Em pl oyme n t ;  de f i n i t i on  
 

A .  " Em pl oym e n t "  m ea ns  a ny  se r v i ce  o f  wha t e ve r  na t u r e  pe r f o rm e d  by  
a n  e m p l oye e  f o r  t he  pe r s on  e m p l oy i ng  t he  e m p l oyee ,  i nc l ud ing  
s e r v i ce  i n  i n t e r s t a t e  c om me rc e  … 

 
Ar i z ona  Re v i s e d  S t a t u t e s  §  23 - 613 .01  p r ov i de s  i n  pe r t i ne n t  pa r t :  
 
Em p l oye e ;  de f i n i t i on ;  e xe mp t  e m pl oym e n t  

 
A .  " Em pl oyee "  m ea ns  a ny  i nd iv i dua l  who  pe r f o rm s  s e r v i ce s  f o r  a n  

e m p l oy i ng  un i t  and  who  i s  s ub j ec t  t o  t he  d i r e c t i on ,  r u l e  o r  
c on t r o l  o f  t he  em p l oy i ng  un i t  a s  t o  bo t h  t he  m e t hod  o f  
pe r f o rm ing  o r  exe c u t i ng  t he  s e rv i c e s  a nd  t he  r e s u l t  t o  be  
e f f ec t e d  o r  a c c om pl i shed .  I nd i ca t i ons  o f  c on t r o l  by  t he  
e m p l oy i ng  un i t  i nc l ude  c on t r o l l i ng  t he  i nd iv i dua l ' s  hou r s  o f  
wor k ,  l oc a t i on  o f  wor k ,  r i gh t  t o  pe r f o rm  se rv i c e s  f o r  o t he r s ,  
t oo l s ,  e qu i pm e n t ,  m a t e r i a l s ,  e xpe ns es  a nd  u s e  o f  o t he r  wor ke r s  
a nd  o t he r  i nd i c i a  o f  e m p loym e n t ,  e xc e p t  em p l oye e  doe s  no t  
i nc l ude :  
 
1 .  An i nd i v i dua l  who  pe r f o rm s  s e r v i c e s  a s  an  

i nde pe nde n t  c on t r a c t o r ,  bus i ne s s  pe r s on ,  a gen t  
o r  c ons u l t a n t ,  o r  i n  a  c a pac i t y  c ha ra c t e r i s t i c  
o f  a n  i nde pe nde n t  p r o f e s s i on ,  t r a de ,  s k i l l  o r  
oc c upa t i on .  
 

2 .  An i nd i v idua l  s ub je c t  t o  t he  d i r e c t i on ,  r u l e  o r  
c on t r o l  o r  s ub j ec t  t o  t he  r i gh t  o f  d i r e c t i on ,  
r u l e  o r  con t r o l  o f  a n  e m p l oy i ng  un i t  s o l e l y  
be c a us e  o f  a  l a w r e gu l a t i ng  t he  o rga n i z a t i on ,  
t r a de  o r  bus i ne s s  o f  t he  em pl oy i ng  un i t .  

 
Ar i z ona  Re v i s e d  S t a t u t e s  §  23 - 622 (A)  p r ov i de s  a s  f o l l ows :  
 

W a ge s  
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A .  " W a ge s"  m e a ns  a l l  r em uner a t i on  f o r  s e r v i c es  f r om  wha t e ve r  

s ou r c e ,  i nc l ud i ng  c om mi s s ions ,  bonus e s  a nd  f r i nge  be ne f i t s  a nd  
t he  c a s h  va l ue  o f  a l l  r em une r a t i on  i n  a ny  m e d i um  o the r  t han  
c a s h .   The  r e a s ona b l e  c a s h  va l ue  o f  r e mune r a t i on  i n  a ny  
m e d i um  o t he r  t han  c a s h  sha l l  be  e s t i ma t e d  a nd  de t e rm i ne d  in  
a c c o r da nc e  w i t h  ru l e s  p r e sc r i be d  by  t he  de pa r t me n t .  

Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 - 1723 ,  p r ov i de s  a s  fo l l ows :  
 

A .  " Em pl oyee "  m ea ns  a ny  i nd iv i dua l  who  pe r f o rm s  s e r v i ce s  f o r  a n  
e m p l oy i ng  un i t ,  and  who  i s  s ub j e c t  t o  t he  d i r e c t i on ,  r u l e  o r  
c on t r o l  o f  t he  em p l oy i ng  un i t  a s  t o  bo t h  t he  m e t hod  o f  
pe r f o rm ing  o r  exe c u t i ng  t he  s e rv i c e s  a nd  t he  r e s u l t  t o  be  
e f f ec t e d  o r  a c com pl i shed .   W he t he r  a n  i nd i v i dua l  i s  an  
e m p l oyee  unde r  t h i s  de f i n i t i on  s ha l l  be  de t e rm i ne d  by  t he  
p r e ponde r a nc e  o f  t he  e v i de nc e .  

 
1 .  " Con t r o l "  a s  u s ed  i n  A .R .S .  §  23 - 613 .01 ,  

i nc l udes  t he  r i gh t  t o  c on t r o l  a s  we l l  a s  c on t r o l  
i n  f a c t .  
 

2 .  " M e t hod"  i s  de f i ne d  a s  t he  wa y ,  p r oc e du r e  o r  
p r oc e s s  fo r  do i ng  s om e t h ing ;  t he  m e a ns  u se d  
i n  a t t a i n ing  a  r e s u l t  a s  d i s t i ngu i s he d  f r om  t he  
r e s u l t  i t s e l f .  

 
B .  " Em pl oyee "  a s  de f ine d  i n  s ubs e c t i on  ( A)  doe s  no t  i nc l ude :  

 
1 .  An i nd i v i dua l  who  pe r f o rm s  s e r v i c e s  f o r  a n  

e m p l oy i ng  un i t  i n  a  c a pa c i ty  a s  a n  i nde pe nde n t  
c on t r ac t o r ,  i nde pe nde n t  bus i ne s s pe r s on ,  
i nde pe nde n t  a ge n t ,  o r  i ndepe nde n t  c ons u l t a n t ,  
o r  i n  a  c a pa c i t y  c ha ra c t e r i s t i c  o f  a n  
i nde pe nde n t  p r o f e s s i on ,  t r a de ,  s k i l l  o r  
oc c upa t i on .   The  e x i s t e nce  o f  i nde pe nde nce  
s ha l l  be  de t e rm i ne d  by  t he  p r e ponde r a nc e  o f  
t he  e v i den c e .  
 

2 .  An i nd i v i dua l  s ub j e c t  t o  t he  d i r e c t i on ,  r u l e ,  
c on t r o l  o r  s ub j ec t  t o  t he  r i gh t  o f  d i r e c t i on ,  
r u l e  o r  con t r o l  o f  a n  e m pl oy i ng  un i t  " . . .  s o l e l y  
be c a us e  o f  a  p r ov i s i on  o f  l a w  r e gu l a t i ng  the  
o r ga n i za t i on ,  t r ade  o r  bus i ne s s  o f  t he  
e m p l oy i ng  un i t " .   Th i s  pa r ag r a ph  i s  a pp l i ca b l e  
i n  a l l  c a se s  i n  wh ic h  t he  i nd i v i dua l  pe r f o rm ing  
s e r v i ce s  i s  s ub je c t  t o  t he  c on t ro l  o f  t he  
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e m p l oy i ng  un i t  on l y  t o  t he  e x t e n t  spe c i f i c a l l y  
r e qu i r e d  by  a  p r ov i s i on  o f  l a w  gove r n i ng  t he  
o r ga n i za t i on ,  t r ade  o r  bus i ne s s  o f  t he  
e m p l oy i ng  un i t .  

 
a .  " So l e l y"  m e a ns ,  bu t  i s  no t  l im i t e d  t o :  

On l y ,  a l one ,  e xc l us i ve l y ,  w i t hou t  o t he r .  
 

b .  " P r ov i s i on  o f  l a w"  i nc l udes ,  bu t  i s  no t  
l i m i t e d  t o :  s t a t u t e s ,  r e gu l a t i ons ,  
l i c e ns i ng  r e gu l a t i ons ,  a nd  f e de r a l  a nd  
s t a t e  m a nda t e s .  

 
c .  The  de s igna t i on  o f  a n  i nd i v i dua l  a s  a n  

e m p l oyee ,  s e r va n t  o r  a ge n t  o f  t he  
e m p l oy i ng  un i t  f o r  pu r pos e s  o f  t he  
p r ov i s i on  o f  l a w  i s  no t  de t e r mi na t i ve  o f  
t he  s t a tu s  o f  t he  i nd i v i dua l  f o r  
une m pl oym e n t  i n su r a nc e  pu r pos e s .   The  
a pp l i ca b i l i t y  o f  pa r a g ra ph  ( 2 )  o f  t h i s  
s ubs e c t i on  s ha l l  be  de t e rm i ne d  i n  t he  
s a m e  m anne r  a s  i f  no  s uc h  de s i gna t e d  
r e f e r e nc e  ha d  be e n  m a de .  

 
    *    *    *  
 

D .  I n  de t e r mi n i ng  whe t he r  a n  i nd i v i dua l  who  pe r f o rm s  s e r v i c e s  i s  
a n  e m pl oye e  unde r  t he  ge ne r a l  de f i n i t i on  o f  subs e c t i on  ( A) ,  a l l  
m a t e r i a l  e v i de nc e  pe r t a i n ing  t o  t he  r e l a t i ons h i p  be twe e n  t he  
i nd i v i dua l  a nd  t he  e m p l oy ing  un i t  m us t  be  e xa m i ne d .   Con t r o l  
a s  t o  t he  r e s u l t  i s  u s ua l l y  p r e s e n t  i n  a ny  t ype  o f  c on t r a c t ua l  
r e l a t i onsh i p ,  bu t  i t  i s  t he  a dd i t i ona l  p r e se nc e  o f  c on t r o l ,  a s  
de t e rm i ne d  by  s uc h  c on t r o l  f a c to r s  a s  a r e  i de n t i f i e d  i n  
pa r a g ra ph  ( 2 )  o f  t h i s  s ubs ec t i on ,  ove r  t he  m e t hod  i n  wh i c h  t he  
s e r v i ce s  a r e  pe r f o rm e d ,  t ha t  ma y  c r ea t e  a n  em p l oymen t  
r e l a t i onsh i p .  

 
1 .  The  e x i s t e nc e  o f  con t r o l  s o l e l y  on  t he  ba s i s  o f  

t he  e x i s t e nc e  o f  t he  r i gh t  t o  c on t r o l  m a y  be  
e s t a b l i s he d  by  suc h  a c t ion  a s :  r e v i e wi ng  
wr i t t e n  con t r a c t s  be t we e n  t he  i nd i v i dua l  a nd  
t he  emp l oy i ng  un i t ;  i n t e r v i e wi ng  t he  
i nd i v i dua l  o r  e m p l oy i ng  un i t ;  ob t a i n ing  
s t a t e m e n t s  o f  t h i r d  pa r t i e s ;  o r  e xa m i n i ng  
r e gu l a t o ry  s t a t u t e s  gove r n i ng  t he  o r ga n i z a t i on ,  
t r a de  o r  bus i ne s s .  I n  a ny  eve n t ,  t he  s ubs t a nce ,  
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a nd  no t  m e r e l y  t he  f o r m  o f  t he  r e l a t i ons h ip  
m us t  be  ana l yz e d .   

 
2 .  The  f o l lowi ng  a r e  s om e  c om m on  i nd i c i a  o f  

c on t r o l  ove r  t he  m e t hod  o f  pe r f o r m i ng  o r  
e xe c u t i ng  t he  s e r v i c e s :  

 
a .  Aut ho r i t y  ove r  i nd i v i dua l ’ s  a s s i s t a n t s .  

H i r i ng ,  supe r v i s i ng ,  a nd  pa ym e n t  o f  t he  
i nd i v i dua l ’ s  a s s i s t a n t s  by  t he  e mp l oy i ng  
un i t  ge ne r a l l y  shows  c on t r o l  ove r  t he  
i nd i v i dua l s  on  t he  j ob .  Som e t im es ,  one  
wor ke r  ma y  h i r e ,  s upe r v i se ,  a nd  pa y  o t he r  
wor ke r s .  He  m a y  do  s o  a s  t he  r e s u l t  o f  a  
c on t r ac t  i n  wh i c h  he  a g re e s  t o  p r ov i de  
m a t e r i a l s  a nd  l a bo r  a nd  unde r  wh ic h  he  i s  
r e s pons i b l e  on l y  f o r  t he  a t t a i nm e n t  o f  a  
r e s u l t ;  i n  wh i c h  c a s e  he  m a y  be  
i nde pe nde n t .  On  t he  o t he r  ha nd ,  i f  he  doe s  
s o  a t  t he  d i r e c t i on  o f  t he  e mp l oy i ng  un i t ,  h e  
m a y  be  a c t i ng  a s  a n  e m p l oye e  i n  t he  
c a pa c i t y  o f  a  f o r em a n  f o r  o r  r e p r e se n t a t i ve  
o f  t he  emp l oye r .  

 
b .  Com pl i a nc e  w i t h  i n s t r uc t i ons .  Con t r o l  i s  

p r e s e n t  whe n  t he  i nd i v i dua l  i s  r e qu i r e d  t o  
c om p l y  wi t h  i n s t r uc t i ons  a bou t  whe n ,  whe r e  
a nd  how he  i s  t o  wor k .  Som e  e mp l oye e s  
m a y  wor k  w i t hou t  r e c e i v ing  i n s t ruc t i ons  
be c a us e  t he y  a r e  h i gh l y  p ro f i c i e n t  i n  t he i r  
l i ne  o f  wor k  a nd  ca n  be  t r u s t e d  t o  wor k  t o  
t he  be s t  o f  t he i r  a b i l i t i e s ;  howe ve r ,  t he  
c on t r o l  f a c t o r  i s  p r e s e n t  i f  t he  em p l oye r  ha s  
t he  r i gh t  t o  i n s t r uc t  o r  d i r e c t .  The  
i n s t r uc t i ons  m a y  be  o r a l  o r  m a y  be  i n  t he  
f o r m o f  m a nua l s  o r  wr i t t e n  p r oc e du r e s  
wh i c h  s how how t he  de s i r ed  r e s u l t  i s  t o  be  
a c c om pl i s he d .  

 
c .  Or a l  o r  wr i t t e n  r e po r t s .  I f  r e gu l a r  o r a l  o r  

wr i t t e n  r e po r t s  bea r i ng  upon  t he  m e thod  i n  
wh i c h  t he  s e r v i c es  a r e  pe r f o r m e d  m us t  be  
s ubm i t t e d  t o  t he  e m pl oy i ng  un i t ,  i t  
i nd i c a t e s  c on t r o l  i n  t ha t  t he  wor ke r  i s  
r e qu i r e d  to  a c c oun t  f o r  h i s  ac t i ons .  Pe r i od i c  
p r og r e s s  r e po r t s  r e l a t i ng  to  t he  
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a c c om pl i s hm e n t  o f  a  s pe c i f i c  r e s u l t  m a y  no t  
be  i nd i c a t i ve  o f  c on t r o l  i f ,  f o r  e xa m pl e ,  t he  
r e po r t s  a r e  u s e d  to  e s t a b l i s h  e n t i t l em e n t  t o  
pa r t i a l  pa ym e n t  ba s e d  upon  pe r c e n ta ge  o f  
c om p l e t ion .  C om pl e t i on  o f  f o r ms  
c us t oma r i l y  u s e d  in  t he  pa r t i c u l a r  t ype  o f  
bus i ne s s  a c t i v i t y ,  r e ga r d l e s s  o f  t he  
r e l a t i onsh i p  be t we e n  t he  i nd i v i dua l  a nd  t he  
e m p l oy i ng  un i t ,  ma y  no t  c ons t i t u t e  wr i t t e n  
r e po r t s  fo r  pu r pos e s  o f  t h i s  f a c t o r ;  e . g . ,  
r e c e i p t s  t o  c u s t ome r s ,  i nvo ic e s ,  e t c .  

 
d .  Pl a c e  o f  wor k .  Do i ng  t he  wor k  on  t he  

e m p l oy i ng  un i t ’ s  p r e mi s e s  i s  no t  c on t r o l  i n  
i t s e l f ;  howe ve r ,  i t  doe s  i m p l y  t ha t  t he  
e m p l oye r  ha s  c on t r o l ,  e s pe c i a l l y  whe n  t he  
wor k  i s  o f  s uc h  a  na t u r e  t ha t  i t  cou l d  be  
done  e l se whe r e .  A  pe r s on  wor k i ng  i n  t he  
e m p l oye r ’ s  p l a c e  o f  bus i nes s  i s  phys i c a l l y  
w i t h i n  t he  emp l oye r ’ s  d i r e c t i on  a nd  
s upe r v i s ion .  The  f a c t  t ha t  wor k  i s  done  o f f  
t he  p r e mi s e s  doe s  i nd i c a t e  s om e  f r e e dom 
f r om  c on t r o l ;  howeve r ,  i t  doe s  no t  by  i t s e l f  
m e a n  t ha t  t he  wor ke r  i s  no t  a n  e m pl oye e .  I n  
s om e  oc c upa t i ons ,  t he  s e r v i ce s  a r e  
ne c e s s a r i l y  pe r f o r m e d  awa y  f r o m  t he  
p r e mi s e s  o f  t he  e m p l oy i ng  un i t .  Th i s  i s  
t r ue ,  f o r  e xa m p le ,  o f  e m p l oye es  i n  t he  
c ons t r uc t i on  t r a des ,  o r  em pl oye e s  who  m us t  
wor k  o ve r  a  f i xe d  r ou t e ,  w i t h i n  a  f i xe d  
t e r r i t o r y ,  o r  a t  a ny  ou t l y i ng  wor k  s t a t i on .   

 
e .  Pe r s ona l  pe r f o rm anc e .  I f  t he  s e r v i ce s  m us t  

be  r e nde re d  pe r s ona l l y  i t  i nd i c a t e s  t ha t  t he  
e m p l oy i ng  un i t  i s  i n t e r e s t ed  i n  t he  m e t hod  
a s  we l l  a s  t he  r e su l t .  The  e m p l oy i ng  un i t  i s  
i n t e r e s t ed  no t  on l y  i n  ge t t i ng  a  de s i r e d  
r e s u l t ,  bu t ,  a l s o ,  i n  who  doe s  t he  j ob .  
Pe r s ona l  pe r f o rm a nc e  m i gh t  no t  be  
i nd i c a t i ve  o f  c on t r o l  i f  t he  wor k  i s  v e r y  
h i gh l y  s pe c i a l i z e d  a nd  t he  wor ke r  i s  h i r ed  
on  t he  bas i s  o f  h i s  p r o f e s s iona l  r e pu t a t i on ,  
a s  i n  t he  c a se  o f  a  c onsu l t a n t  known  i n  
a c a de mi c  a nd  p r o f e s s i ona l  c i r c l e s  t o  be  a n  
a u t ho r i t y  i n  t he  f i e l d .  La c k  o f  c on t ro l  m ay  
be  i nd i ca t e d  when  a n  i nd i v i dua l  ha s  t he  
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r i gh t  t o  h i r e  a  s ubs t i t u t e  w i t hou t  t he  
e m p l oy i ng  un i t ’ s  knowl e dge  o r  c ons en t .  

 
f .  Es t a b l i s hm e n t  o f  wor k  s e que nc e .  I f  a  

pe r s on  mus t  pe r f o r m  s e r v i ce s  i n  t he  o r de r  
o f  s e quenc e  s e t  fo r  h i m  by  t he  e m p l oy i ng  
un i t ,  i t  i nd i c a t e s  t he  wor ke r  i s  s ub j e c t  t o  
c on t r o l  a s  he  i s  no t  f r ee  t o  f o l l ow  h i s  own  
pa t t e r n  o f  wor k ,  bu t  mus t  f o l l ow  t he  
e s t a b l i s he d  r ou t i ne s  a nd  sc he du l e s  o f  t he  
e m p l oy i ng  un i t .  Of t e n ,  be c a us e  o f  t he  
na t u r e  o f  a n  occ upa t i on ,  t he  e m pl oy ing  un i t  
doe s  no t  s e t  t he  o r de r  o f  t he  s e r v i c e s ,  o r  
s e t s  t hem  i n f r e que n t l y .  I t  i s  s u f f i c i e n t  t o  
s how c on t r o l ,  howe ve r ,  i f  t h e  e mp l oy i ng  
un i t  r e t a in s  t he  r i gh t  t o  do  so .  

 
g .  Ri gh t  t o  d i s c ha r ge .  The  r i gh t  t o  d i sc ha r ge ,  

a s  d i s t i ngu i s he d  f rom  t he  r i gh t  t o  t e rm i na t e  
a  c on t r ac t ,  i s  a  ve r y  im por t a n t  f a c t o r  
i nd i c a t i ng  t ha t  t he  pe r s on  pos s e s s i ng  t he  
r i gh t  has  c on t r o l .  The  e m p l oy i ng  un i t  
e xe r c i s e s  c on t r o l  t h r ough  the  e ve r  p r e s e n t  
t h r e a t  o f  d i sm i s s a l ,  wh ic h  c a use s  t he  
wor ke r  t o  obe y  a ny  i n s t r uc t i ons  wh i ch  m a y  
be  g i ve n .  The  r i gh t  o f  con t r o l  i s  ve r y  
s t r ong l y  i nd i c a t e d  i f  t he  wor ke r  m a y  be  
t e rm i na t ed  w i t h  l i t t l e  o r  no  no t i c e ,  w i t hou t  
c a us e ,  o r  f o r  f a i l u r e  t o  u s e  s pe c i f i e d  
m e t hods ,  a nd  i f  t he  wor ke r  doe s  no t  m a ke  
h i s  s e r v i c e s  a va i l a b l e  t o  t he  pub l i c  on  a  
c on t i nu i ng  ba s i s .  An  i nde pe nde n t  wor ke r ,  
on  t he  o t he r  hand ,  ge ne r a l l y  c a nno t  be  
t e rm i na t ed  a s  l ong  a s  he  p r oduc e s  a n  e nd  
r e s u l t  wh i c h  m e as u r e s  up  t o  h i s  c on t r ac t  
s pe c i f i c a t i ons .  M any  c on t r ac t s  p r ov ide  f o r  
t e rm i na t ion  upon  no t i c e  o r  f o r  spe c i f i ed  
a c t s  o f  nonpe r f o rm a nc e  o r  de f a u l t  a nd  m a y  
no t  be  i nd i c a t i ve  o f  t he  e x i s t e nc e  o f  t he  
r i gh t  t o  c on t r o l .  Som e t im es ,  a n  e m p l oy i ng  
un i t ’ s  r i gh t  t o  d i s c ha r ge  i s  r e s t r i c t e d  
be c a us e  o f  a  c on t r a c t  w i t h  a  l a bor  un i on  o r  
w i t h  o t he r  e n t i t i e s .  Suc h  a  r e s t r i c t i on  doe s  
no t  de t r a c t  f r om t he  e x i s t e nc e  o f  a n  
e m p l oyme n t  r e l a t i ons h i p .  
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h .  Se t  hou r s  o f  wor k .  The  e s t ab l i s hme n t  o f  s e t  
hou r s  o f  wor k  by  t he  e m pl oy i ng  un i t  i s  a  
f a c t o r  i nd i c a t i ve  o f  c on t r o l .  Th i s  cond i t i on  
ba r s  t he  wor ke r  f r om  be i ng  m a s t e r  o f  h i s  
own  t i me ,  wh i ch  i s  a  r i gh t  o f  t he  
i nde pe nde n t  wor ke r .  W here  f i xe d  hou r s  a r e  
no t  p r a c t i c a l  be c aus e  o f  t he  na t u re  o f  t he  
oc c upa t i on ,  a  r e qu i r em e n t  t ha t  t he  wor ke r  
wor k  a t  c e r t a i n  t i m es  i s  a n  e l em e n t  o f  
c on t r o l .  

 
i .  Tr a i n i ng .  T r a i n i ng  o f  a n  i nd i v i dua l  by  a n  

e xpe r i e nce d  e m pl oye e  wor k ing  w i t h  h i m ,  by  
r e qu i r e d  a t t e ndanc e  a t  m e e t i ngs ,  a nd  by  
o t he r  me t hods ,  i s  a  f ac t o r  o f  c on t r o l  
be c a us e  i t  i s  a n  i n d i c a t i on  t ha t  t he  
e m p l oye r  wa n t s  t he  s e r v i c es  pe r f o r me d  i n  a  
pa r t i c u l a r  m e t hod  o r  manne r .  Th i s  i s  
e s pe c i a l l y  t r ue  i f  t he  t r a i n i ng  i s  g i ve n  
pe r i od i c a l l y  o r  a t  f r e que n t  i n t e r va l s .  An  
i nde pe nde n t  wor ke r  o r d i na r i l y  u se s  h i s  own  
m e t hods  a nd  r e c e ive s  no  t r a i n i ng  f rom  t he  
pu r c ha s e r  o f  h i s  s e r v i c e s .  

 
j .  Am oun t  o f  t i m e .  I f  t he  wor k e r  m us t  de vo t e  

h i s  f u l l  t i m e  to  t he  ac t i v i t y  o f  t he  
e m p l oy i ng  un i t ,  t h e  e m ploy i ng  un i t  ha s  
c on t r o l  ove r  t he  am oun t  o f  t i m e  t he  wor ke r  
s pe nds  wor k i ng  a nd ,  i m p l i e d l y ,  r e s t r i c t s  
h i m  f r om  do i ng  o t he r  ga i n f u l  wor k .  An  
i nde pe nde n t  wor ke r ,  on  t he  o t he r  ha nd ,  i s  
f r e e  t o  wor k  whe n  a nd  f o r  whom  he  
c hoos e s .  Fu l l  t im e  doe s  no t  nec e s s a r i l y  
m e a n  a n  8 - hou r  day  o r  a  5 -  o r  6 - da y  we e k .  
I t s  m ea n ing  m a y  va r y  w i t h  t he  i n t e n t  o f  t he  
pa r t i e s ,  t he  na t u re  o f  t he  oc c upa t ion  a nd  
c us t om s  i n  t he  l oc a l i t y .  The s e  c ond i t i ons  
s hou l d  be  c ons i de r e d  i n  de f in i ng  “ f u l l  
t i me ” .  Fu l l - t im e  s e r v i ce s  m a y  be  r e qu i r ed  
e ve n  t hough  no t  s pe c i f i ed  i n  wr i t i ng  o r  
o r a l l y .  Fo r  e xam p l e ,  a  pe r s on  m a y  be  
r e qu i r e d  t o  p r oduc e  a  mi n i m um  vo lum e  o f  
bus i ne s s  wh i c h  c om pe l s  h im  t o  de vo t e  a l l  
o f  h i s  wor k i ng  t i me  t o  t ha t  bus i ne s s ,  o r  he  
m a y  no t  be  pe rm i t t e d  t o  wor k  f o r  a nyone  
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e l s e ,  a nd  t o  e a r n  a  l i v i ng  he  ne c es s a r i l y  
m us t  work  f u l l  t ime .  

 
k .  Too l s  a nd  m a t e r i a l s .  The  f u r n i s h ing  o f  

t oo l s ,  m a t e r i a l s ,  e t c .  by  t he  e m p l oy ing  un i t  
i s  i nd i c a t i ve  o f  con t r o l  ove r  t he  wor ke r .  
W he n  t he  wor ke r  f u r n i she s  t he  t oo l s ,  
m a t e r i a l s ,  e t c . ,  i t  i nd i c a t e s  a  l a c k  o f  
c on t r o l ,  bu t  l a c k  o f  c on t r o l  i s  no t  i nd i c a t e d  
i f  t he  i nd i v i dua l  p r ov i de s  t oo l s  o r  supp l i e s  
c u s t oma r i l y  f u r n i she d  by  wor ke r s  i n  t he  
t r a de .  

 
l .  Expe ns e  r e im bur s e m e n t .  Pa ym e n t  by  t he  

e m p l oy i ng  un i t  o f  t he  wor ke r ’ s  a pp r ove d  
bus i ne s s  a nd / o r  t r a ve l i ng  e xpe ns e s  i s  a  
f a c t o r  i nd i c a t i ng  c on t r o l  ove r  t he  wor ke r .  
Conve r s e l y ,  a  l ack  o f  c on t r o l  i s  i nd i c a t e d  
whe n  t he  wor ke r  i s  pa i d  on  a  j ob  ba s i s  a nd  
ha s  t o  t ake  c a r e  o f  a l l  i n c ide n t a l  e xpe ns e s .  
Cons i de ra t i on  m us t  be  g ive n  t o  t he  f ac t  
s om e  inde pe nden t  p r o fe s s i ona l s  a nd  
c ons u l t a n t s  r e qu i r e  pa ym e n t  o f  a l l  e xpe ns e s  
i n  a dd i t i on  t o  t he i r  f e e s .  

 
E .  Am ong  t he  f a c t o r s  t o  be  c ons i de r e d  in  a dd i t i on  t o  t he  f a c t o r s  o f  

c on t r o l ,  s uc h  a s  t hos e  i de n t i f i e d  i n  s ubs e c t i on  (D) ,  whe n  
de t e rm i n ing  i f  an  i nd i v idua l  pe r f o r mi ng  s e r v i ce s  m a y  be  
i nde pe nde n t  whe n  pa r a g ra ph  ( 1 )  o f  s ubs e c t i on  ( B)  i s  a pp l i c a b l e ,  
a r e :  

 
1 .  Ava i l a b i l i t y  t o  pub l i c .  The  f a c t  t ha t  an  

i nd i v i dua l  m a ke s  h i s  s e r v i c e s  a va i l a b l e  t o  t he  
ge ne r a l  pub l i c  on  a  c on t i nu i ng  ba s i s  i s  u s ua l l y  
i nd i c a t i ve  o f  i ndepe nde n t  s t a t u s .  An  i nd i v i dua l  
m a y  o f f e r  h i s  s e r v i c e s  t o  t he  pub l i c  i n  a  
num be r  o f  wa ys .  Fo r  e xa m pl e ,  he  may  ha ve  h i s  
own  o f f i c e  a nd  a s s i s t a n t s ,  he  m a y  d i s p l a y  a  
s i gn  i n  f r on t  o f  h i s  home  o r  o f f i c e ,  he  m a y  
ho l d  a  bus i ne s s  l i ce ns e ,  he  m a y  be  l i s t e d  i n  a  
bus i ne s s  d i r e c t o ry  o r  m a i n t a i n  a  bus i nes s  
l i s t i ng  in  a  t e l e phone  d i r e c t o r y ,  he  m ay  
a dve r t i s e  i n  a  ne ws pa pe r ,  t r a de  j ou r na l ,  
m a ga z i ne ,  o r  he  m a y  s im p l y  make  h i m se l f  
a va i l a b l e  t h r ough  wor d  o f  m ou t h ,  whe r e  i t  i s  
c u s t oma ry  i n  t he  t r a de  o r  bus i ne s s .  
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2 .  Com pe ns a t i on  on  j ob  ba s i s .  An  e m p l oye e  i s  

u s ua l l y ,  bu t  no t  a l wa ys ,  pa i d  by  t he  hou r ,  
we e k  o r  m on t h ;  whe r e a s ,  pa ym e n t  on  a  j ob  
ba s i s  i s  c u s t oma r y  whe r e  t he  wor ke r  i s  
i nde pe nde n t .  Pa ym e n t  by  t he  j ob  m a y  i nc lude  
a  p r e de t e r m i ne d  l um p  s um wh i c h  i s  c om pu t ed  
by  t he  num be r  o f  hou r s  r e qu i r e d  t o  do  t he  j ob  
a t  a  f i xed  r a t e  pe r  hou r .  Pa ym e n t  on  a  j ob  
ba s i s  m ay  i nvo l ve  pe r i od i c  pa r t i a l  pa ym e n t s  
ba s e d  upon  a  pe r ce n t  o f  t he  t o t a l  j ob  p r i c e  o r  
t he  am oun t  o f  t he  t o t a l  j ob  c om ple t e d .  The  
gua r a n t e e  o f  a  m i n i m um  s a l a r y  o r  t he  g r a n t i ng  
o f  a  d r awi ng  a c coun t  a t  s t a t e d  i n t e r va l s ,  w i th  
no  r e qu i r e m e n t  f o r  r e pa yme n t  o f  t he  e xc es s  
ove r  e a r n i ngs ,  t e nds  t o  i nd i c a t e  t ha t  e x i s t e nce  
o f  a n  e mp l oye r - em p l oye e  r e l a t i onsh i p .  

 
3 .  Re a l i z a t i on  o f  p r o f i t  o r  l o s s .  An  i nd i v i dua l  

who  i s  i n  a  pos i t i on  t o  r e a l i z e  a  p r o f i t  o r  
s u f f e r  a  l o s s  a s  a  r e s u l t  o f  h i s  s e r v i ce s  i s  
ge ne r a l l y  i nde pe nde n t ,  wh i l e  t he  i nd i v i dua l  
who  i s  an  e m p l oye e  i s  no t  i n  s uc h  a  pos i t i on .  
Oppor t un i t y  f o r  p r o f i t  o r  l o s s  m a y  be  
e s t a b l i s he d  by  one  o r  m ore  o f  a  va r i e t y  o f  
c i r c um s tanc e s ;  e . g . :  

 
a .  The  i nd i v i dua l  ha s  c on t i nu ing  a nd  r ec u r r i ng  

s i gn i f i c an t  l i a b i l i t i e s  o r  ob l i ga t i ons  i n  
c onne c t i on  w i t h  t he  pe r f o r m a nce  o f  t he  
wor k  i nvo l ve d ,  a nd  s uc c e s s  o r  f a i l u r e  
de pe nds ,  t o  a n  a pp r e c i a b l e  de g r e e ,  on  t he  
r e l a t i on sh i p  o f  r ece i p t s  t o  expe nd i t u re s .  

 
b .  The  i nd iv i dua l  a g r e e s  t o  pe r f o rm  spe c i f i c  

j obs  f o r  p r i c e s  a g r e e d  upon  i n  a dva nc e ,  a nd  
pa ys  e xpe ns e s  i ncu r r e d  i n  c onne c t i on  w i t h  
t he  wor k ,  s uc h  a s  wa ge s ,  r e n t s  o r  o t he r  
s i gn i f i c an t  ope r a t i ng  e xpe ns e s .  

 
4 .  Obl i ga t i on .  An  e mp l oye e  u sua l l y  has  t he  r i gh t  

t o  e nd  h i s  r e l a t i ons h i p  w i th  h i s  e mp l oye r  a t  
a ny  t i m e  he  w i s he s  w i t hou t  i nc u r r i ng  l i a b i l i t y ,  
a l t hough  he  m a y  be  r e qu i r ed  t o  p r ov i de  no t i ce  
o f  h i s  t e rm i na t i on  f o r  s om e  pe r i od  i n  a dva nc e  
o f  t he  t e r mi na t i on .  An  inde pe nden t  wor ke r  
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u s ua l l y  ag r e e s  t o  c om p l e t e  a  s pe c i f i c  j ob .  He  
i s  r e s pons i b l e  f o r  i t s  s a t i s f a c t o r y  com pl e t i on  
a nd  wou l d  be  l e ga l l y  ob l i ga t e d  t o  m a ke  good  
f o r  f a i l u r e  t o  c omp l e t e  t he  j o b ,  i f  l e ga l  r e l i e f  
we r e  s ough t .  
 

5 .  Si gn i f i c an t  i nve s t me n t .  A  s i gn i f i c an t  
i nve s tm en t  by  a  pe r s on  i n  f a c i l i t i e s  u s e d  by  
h i m  i n  pe r f o rm i ng  s e r v i c es  f o r  a no t he r  t e nds  
t o  s how a n  i nde pe nde n t  s t a t u s .  On  t he  o t he r  
ha nd ,  t he  f u r n i s h ing  o f  a l l  n e c e s s a r y  f a c i l i t i e s  
by  t he  e m p l oy i ng  un i t  t e nds  t o  i nd i c a t e  t he  
a bs e nc e  o f  a n  i ndepe nde n t  s t a t u s  on  the  pa r t  o f  
t he  wor ke r .  Fa c i l i t i e s  i nc lude  e qu ipm e n t  o r  
p r e mi s e s  ne c e s s a r y  f o r  t he  wor k ,  bu t  no t  t oo l s ,  
i n s t r um en t s ,  c l o th i ng ,  e t c . ,  t h a t  a r e  p r ov i ded  
by  e m p l oye e s  a s  a  c omm on  p r a c t i ce  i n  t he i r  
t r a de .  I f  t he  w or ke r  ma ke s  a  s i gn i f i c an t  
i nve s tm en t  i n  f ac i l i t i e s ,  s uc h  a s  a  ve h i c l e  no t  
r e a s ona b ly  s u i t e d  t o  pe r sona l  u s e ,  t h i s  i s  
i nd i c a t i ve  o f  a n  i nde pe nde n t  r e l a t i ons h i p .  A  
s i gn i f i c an t  e xpe nd i t u re  o f  t i m e  o r  m one y  fo r  
a n  i nd i v idua l ’ s  educ a t i on  i s  no t  ne c e s s a r i l y  
i nd i c a t i ve  o f  a n  i nde pe nde n t  r e l a t i ons h i p .  
 

6 .  Si m u l t a ne ous  c on t r a c t s .  I f  a n  i nd i v idua l  wor ks  
f o r  a  num be r  o f  pe r s ons  o r  f i r m s  a t  t he  s ame  
t i me ,  i t  i nd i c a t e s  a n  i nde pe nden t  s t a t us  
be c a us e ,  i n  s uc h  ca s e s ,  t he  wor ke r  i s  u s ua l l y  
f r e e  f r om  c on t r o l  by  a ny  o f  t he  f i r m s .  I t  i s  
pos s i b l e ,  howe ve r ,  t ha t  a  pe r s on  m a y  wor k  f o r  
a  num be r  o f  pe op l e  o r  f i rm s  a nd  s t i l l  b e  an  
e m p l oyee  o f  one  o r  a l l  o f  t he m .  The  de c i s i ons  
r e a c he d  on  o t he r  pe r t i ne n t  f ac t o r s  s hou l d  be  
c ons i de red  whe n  e va l ua t i ng  t h i s  f a c to r .  

 
F .  W he t he r  t he  p r e ponde r a nc e  o f  t he  e v i de nc e  i s  be i ng  w e i ghe d  t o  

de t e rm i ne  i f  t he  i nd i v idua l  pe r f o r mi ng  s e r v i c es  f o r  an  
e m p l oy i ng  un i t  i s  a n  e m p loye e  unde r  t he  gene r a l  de f i n i t i on  o f  
e m p l oyee  c on t a i ned  i n  s ubse c t i on  ( A) ,  o r  m ay  be  i nde pe nde n t  
whe n  pa ra g r a ph  ( 1 )  o f  s ubse c t i on  ( B)  i s  a pp l i c a b l e ,  t he  f ac t o r s  
c ons i de red  s ha l l  be  we i g he d  i n  a c c o r da nc e  w i t h  t he i r  
a pp r op r i a t e  va l ue  t o  a  c o r r ec t  de t e rmi na t i on  o f  t he  r e l a t i ons h ip  
unde r  t he  f a c t s  o f  t he  pa r t i cu l a r  ca s e .  The  we igh t  t o  be  g i ve n  t o  
a  f a c t o r  i s  no t  a l wa ys  c o ns t a n t .  The  de g r e e  o f  i m por t anc e  m a y  
va r y ,  de pe nd i ng  upon  t he  oc c upa t i on  o r  work  s i t ua t ion  be i ng  
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c ons i de red  a nd  why  t he  f ac to r  i s  p r e se n t  i n  t he  s i t ua t i on .  Som e  
f a c t o r s  ma y  no t  a pp l y  t o  occ upa t i ons  o r  s i t ua t i on ,  wh i l e  t he r e  
m a y  be  o t he r  f a c t o r s  no t  s pe c i f i ca l l y  i de n t i f i e d  he r e i n  t ha t  
s hou l d  be  c ons i de re d .  

 
 I n  we i gh ing  t he  e v i de nc e  a nd  a pp l y i ng  t he  l a w t o  t he  f ac t s  i n  t h i s  c a s e ,  t he  
Appe a l s  Boa r d  c ons i de r e d  e v i de nc e  o f  t he  s ubs t a nc e ,  no t  m er e ly  t he  f o rm ,  o f  t he  
r e l a t i onsh i p  be t we e n  t he  Pe t i t i one r  a nd  t he  W or ke r s ,  a s  r e qu i r e d  i n  A .A .C .  
Se c t i on  R6- 3 - 1723 ( D) ( 1 ) ,  i nc l ud i ng  t he  e l em e n t s  o f  c on t r o l  a nd  i ndepe nde nc e  
w i t h i n  t he  m e a n i ng  o f  A .A .C .  Se c t i ons  R6- 3 - 1723 ( A) ( 1 ) ,  ( D) ,  a nd  ( E ) .  
Add i t i ona l  c ons i de r a t i ons  we r e  a l s o  e xa m i ned  by  t he  Appe a l s  Boa r d  pu r s ua n t  t o  
A .A .C .  Se c t i on  R6- 3 - 1723 ( F )  t o  de t e rm i ne  whe t he r  a n  em p l oye r - e m p l oyee  
r e l a t i onsh i p  e x i s t s .  

Com m on I nd i c i a  o f  Cont r o l  
 
A r i z ona  Adm i n i s t r a t i ve  Code ,  Se c t i on  R6- 3 - 1723  p r ov i de s  gu i da nc e  f o r  

de t e rm i n ing  whe t he r  a n  e mp l oye r - em p l oye e  r e l a t i onsh i p  e x i s t s .  Se c t i on  R6 - 3 -
1723 ( D) (2 )  l i s t s  t he  c omm on  i nd i c i a  o f  con t r o l  t o  be  c ons i de r e d  in  a ny  
de t e rm i na t i on .    

 
I n  r ea c h i ng  i t s  de t e rm i na t i on  t ha t  a n  e mp l oye r - em p l oye e  r e l a t i ons h i p  

e x i s t e d  be t we e n  t he  W or ke r s  a nd  t he  Pe t i t i one r ,  t he  De pa r tm e n t  c onc l ude d  t ha t  
t he  a c t i ons  by  t he  Pe t i t i one r  de m ons t r a t e d  con t r o l  ove r  t he  Wor ke r ’ s  s e r v i ce s ;  
t he  Pe t i t i one r  ha d  a u t ho r i t y  ove r  t he  W or ke r ’ s  a s s i s t a n t s ;  t he  Wor ke r s  who  we r e  
nu r s e s  we r e  r e qu i r e d  t o  wor k  a t  t he  Pe t i t i one r ’ s  bus i ne s s  l oca t i on  a nd  we r e  
s ub j e c t  t o  t he  e s t a b l i s he d  r ou t i nes  a nd  s c he du l e s  s e t  by  t he  Pe t i t i one r ;  t he  
Pe t i t i one r  ha d  t he  r i gh t  t o  d i s c ha r ge  t he  W orke r s  a t  any  t im e  wi t hou t  no t i c e  a nd  
w i t hou t  l e ga l  l i a b i l i t y ,  a nd  t he r e  wa s  no  e v ide nc e  t ha t  t he  W or ke r s  a dve r t i s e d  
t he i r  s e r v i c e s  t o  t he  pub l i c ;  t he  Pe t i t i one r  e s t ab l i s he d  se t  hou r s  f o r  t he  Wor ke r s  
t o  wor k ;  t he  Pe t i t i one r  ha d  t r a i ne d  the  W or ke r s  o r  ha d  pa i d  f o r  t r a i n i ng  f o r  t he  
W or ke r s ,  w i t hou t  r e im bur se m e n t  f rom  t he  W or ke r s ;  a nd  t ha t  t he  Pe t i t i o ne r  ha d  
p r ov i de d  t he  W orke r s  w i t h  t he  t oo l s  a nd  m a t e r i a l s  nec e s s a r y  t o  pe r f o rm  t he i r  
s e r v i ce s .    

 
The  W orke r s  a nd  t he  Pe t i t i one r  had  a g r ee d  t o  a n  i nde pe nde n t  c on t r a c t o r  

r e l a t i onsh i p  a s  e v i de nc e d  th r ough  a  s i gne d  wr i t t e n  c on t r a c t  be twe e n  t he  pa r t i e s .   
Du r i ng  the  he a r ing ,  a  w i t ne s s  f o r  t he  Pe t i t i one r  c r e d i b l y  t e s t i f i e d  t ha t  t he  
Pe t i t i one r  ha d  h i r e d  l e ga l  c ounse l  t o  d r a f t  t he  i nde pende n t  con t r a c t o r  
a g r e em e n t s ,  t o  he l p  e ns u r e  t ha t  t he  a g r e e men t s  wou ld  be  l a wf u l  a nd  l e ga l l y  
b i nd i ng .  The  W or ke r s  ha d  a l s o  i n t ende d  t o  pe r f o rm  t he i r  s e r v i ce s  a s  i nde pe nde n t  
c on t r ac t o r s .  A  s e cond  wi t nes s  f o r  t he  Pe t i t i one r ,  who  had  p r ov i ded  s e r v i c es  a s  a n  
e s t he t i c i an ,  t e s t i f i e d  t ha t  she  ha d  a l s o  r e t a i ne d  l e ga l  c ouns e l  t o  a s s i s t  he r  i n  t he  
r e v i e w  a nd  ne go t i a t i on  o f  t he  a g r ee me n t ,  a nd  ha d  e ve n  m a de  s e ve r a l  a m e ndm e n t s  
t o  t he  ag r e e me n t  p r i o r  t o  s i gn i ng  i t .  The  w i t ne s s  f u r t he r  t e s t i f i e d  t ha t  s he  
be l i e ve d  t ha t  a l l  t h e  W or ke r s  unde r s t ood  a nd  i n t e nde d  t o  pe r f o rm  t he i r  s e r v i ce s  
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a s  i nde pe nde n t  con t r a c t o r s .  Cons e que n t l y ,  t h i s  f a c to r  we i ghs  i n  f a vo r  o f  a n  
i nde pe nde n t  c on t r a c t o r  r e l a t i ons h ip .  

 
The  Pe t i t i one r  e mp l oye d  f ron t  de s k  s t a f f  whos e  du t i e s  i nc l ude d  a ns we r i ng  

t he  phone s  a nd  s che du l i ng  c l i e n t  a ppo i n t me n t s .  W hi l e  t he  W orke r s  d i d  no t  ha ve  
t he  a u t ho r i t y  t o  d i r e c t  o r  s upe r v i s e  t he s e  f r on t  de s k  e mp l oye e s ,  w i t ne s s e s  f o r  t he  
Pe t i t i one r  c r e d i b ly  t e s t i f i ed  t ha t  t he  W or ke r s  d i d  have  t he  au t ho r i t y  t o  h i r e ,  
s upe r v i se ,  a nd  pa y  t he i r  own  a s s i s t an t s  t o  a s s i s t  t he  Wor ke r s  i n  t he  pe r fo r m a nce  
o f  t he i r  e s t he t i c i a n  o r  nu r s i ng  se r v i ce s .  W i t nes s es  f o r  t he  Pe t i t i one r  a l s o  
t e s t i f i e d  t ha t  t he  W or ke r s  c ou l d  h i r e  t he i r  own  a s s i s t a n t s  w i t hou t  a pp r ova l ,  a nd  
w i t hou t  a ny  a u t ho r i t y  o r  c on t r o l  by  t he  Pe t i t i one r .  Cons e que n t l y ,  t h i s  f a c t o r  
we i ghs  i n  f a vo r  o f  a n  i nde pende n t  c on t r a c t o r  r e l a t i ons h ip .  

 
The  e v i de nc e  o f  r e c o r d  e s t a b l i s he s  t ha t  t he  W or ke r s  we r e  no t  r e qu i r e d  t o  

c om p l y  w i t h  a ny  i n s t r uc t ion  f r om  t he  Pe t i t i one r  i n  t he  p e r f o r m a nce  o f  t he i r  
s e r v i ce s .  Add i t i ona l l y ,  t he  Pe t i t i one r  d i d  no t  ha ve  a ny  wr i t t e n  po l i c y  t ha t  i t  
r e qu i r e d  t he  W or ke r s  t o  f o l l ow .  W i tne s s e s  f o r  t he  Pe t i t i one r  c r e d i b l y  t e s t i f i ed  
t ha t  t he  W or ke r s  r e l i e d  on  t he i r  own  e xpe r i enc e  a nd  expe r t i s e  t o  de t e rm ine  how  
t he y  wou l d  p r ov i de  t he i r  s e r v i c e s .  Wi t ne s se s  fo r  t he  Pe t i t i one r  a l s o  t e s t i f i e d  t ha t  
c e r t a i n  p r oc e du re s  a nd  p r o t oc o l s  we r e  ne c es s a r i l y  fo l l owe d  pu r s ua n t  t o  t he  
W or ke r s ’  p r o f e s s iona l  l i cens i ng  r e qu i r em e n t s .  Cons e que n t l y ,  t h i s  f a c t o r  we i ghs  
i n  f a vo r  o f  a n  i nde pe nde n t  c on t r ac t o r  r e l a t i ons h i p .   

 
The  e v i de nc e  o f  r e c o r d  e s t a b l i s he s  t ha t  t he  W or ke r s  we r e  no t  r e qu i r e d  t o  

s ubm i t  an  o r a l  o r  wr i t t e n  r e po r t  t o  t he  Pe t i t i one r .  Wi t ne s s e s  fo r  t he  Pe t i t i one r  
t e s t i f i e d  t ha t  wh i l e  t he  W or ke r s  d id  s ubm i t  a  wr i t t en  wor k f l ow r e po r t  on  a  
we e k l y  ba s i s  t o  t he  Pe t i t i one r ,  t he  r e po r t  d i d  no t  bea r  on  t he  m e t hod  t ha t  t he  
s e r v i ce s  we r e  t o  be  pe r f o rm e d .  The  r e po r t  i n s t e a d  kep t  t r a c k  o f  t he  t r e a t me n t s  
t ha t  we r e  pe r f o r me d  a nd  the  p r oduc t s  t ha t  we r e  s o ld  by  t he  W or ke r s  f o r  t he  
pu r pos e  o f  r e c e i v i ng  c ompe ns a t i on .  I n  t he  Re c ons ide r e d  De t e rm i na t ion ,  t h e  
De pa r t men t  a l s o  c onc l ude d  tha t  t he  “wr i t t e n  r e po r t s  do  no t  be a r  on  t he  m e t hod  i n  
wh i c h  t he  s e r v i c es  a r e  t o  be  pe r f o rm e d ,  bu t  a r e  m ere l y  c om pl e t i on  f o rm s ,  i . e . ,  
t i me  o r  wor k f l ow s he e t s” .  Cons e que n t l y ,  t h i s  f ac t o r  we i ghs  i n  f a vor  o f  a n  
i nde pe nde n t  c on t r a c t o r  r e l a t i ons h ip .  

 
The  e v i de nc e  o f  r e c o r d  e s t a b l i s hes  t ha t  t he  W or ke r s  pe r f o r m e d  t he i r  

s e r v i ce s  a t  t he  l oc a t i on  o f  t he  Pe t i t i one r ’ s  m e d i ca l  s pa  bus ine s s .  Due  t o  t he  
na t u r e  o f  t he i r  oc c upa t i on ,  t he  s e r v i ce s  p r ov i de d  by  t he  W or ke r s  we r e  
ne c e s s a r i l y  pe r f o r m e d  a t  t he  Pe t i t i one r ’ s  bus i ne s s  l oc a t i on .  Howe ve r ,  t he  
Pe t i t i one r  d i d  no t  p r ov i de  a ny  s upe r v i s i on  a t  t he  l oc a t i on .  W i t nes s es  f o r  t he  
Pe t i t i one r  a l s o  t e s t i f i e d  t ha t  t he  Pe t i t i one r  d id  no t  s upe r v i s e  t he  W or ke r s  du r i ng  
t he  no r ma l  c ou r s e  o f  t he i r  wor k ,  a nd  t ha t  t hey  we r e  a l s o  no t  r e qu i r e d  t o  p r ov i de  
t he i r  s e rv i c e s  du r i ng  t he  Pe t i t i one r ’ s  r e gu l a r  bus i ne s s  hou r s .  W i t nes s es  f o r  t he  
Pe t i t i one r  a l s o  t e s t i f i e d  t ha t  t he  W orke r s  we r e  g i ve n  keys  t o  t he  m e d i ca l  spa  by  
t he  Pe t i t i one r ,  w i t h  i n s t r uc t i on s  on  how t o  d i s a b l e  t he  a l a rm ,  t o  a l l ow  t he  
W or ke r s  t o  pe r f o rm  t h e i r  s e r v i ce s  a t  a ny  t i me  o r  da y  ou t s i de  t h e  Pe t i t i one r ’ s  
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r e gu l a r  bus i ne s s  hou r s .  Cons e que n t l y ,  t h i s  f a c t o r  we i ghs  i n  f a vo r  o f  an  
i nde pe nde n t  c on t r a c t o r  r e l a t i ons h ip .  

 
The  e v i de nc e  o f  r e c o r d  e s t a b l i s he s  t ha t  t he  W or ke r s  we r e  no t  r e qu i r e d  t o  

pe r s ona l ly  pe r f o rm  t he i r  s e r v i ce s  a nd  t ha t  t he  Pe t i t i one r  wa s  i n t e r e s t e d  i n  
ge t t i ng  the  de s i r ed  r e s u l t  no  m a t t e r  t he  mea ns .  Wi tne s s e s  f o r  t he  Pe t i t i one r  
c r e d i b l y  t e s t i f i e d  t ha t  pe r sona l  pe r fo r m a nce  wa s  no t  r e qu i r e d  o f  t he  Wor ke r s ,  
a nd  t ha t  a  s ubs t i t u t e  c ou l d  be  u s e d  a s  a  r e p l a c em e n t  w i t hou t  a pp r ova l  by  t he  
Pe t i t i one r .  I n  t he  Re c ons i de r e d  De te r mi na t i on ,  t he  De pa r tm e n t  a l s o  de t e r m i ne d  
t ha t  “ i n  t he  e ve n t  a  wor ke r  wa s  no t  a va i l a b l e ,  [ t he  Pe t i t i one r ]  wou l d  s i m p l y  
r e p l ac e  o r  r e s c he du l e  w i t h  s om e one  e l s e ,  t h i s  s hows  t ha t  [ t he  Pe t i t i one r ]  wa s  
i n t e r e s t ed  i n  t he  e nd  r e s u l t ,  a nd  no t  ne c e s s a r i l y  i n t e r e s t e d  i n  who  pe r f o r m e d  t he  
s e r v i ce s ” .  Cons e que n t l y ,  t h i s  f ac t o r  we i ghs  i n  f a vo r  o f  a n  i nde pende n t  c on t r a c t o r  
r e l a t i onsh i p .  

 
The  e s t a b l i s hme n t  o f  a  work  s e que nc e  f o r  t he  W or ke r s ’  s e r v i ce s  c ou l d  be  

c on t i nge n t  on  t he  na t u r e  o f  t he  s e r v i c e  p r ov ide d .  W i tne s s e s  f o r  t he  Pe t i t i one r  
c r e d i b l y  t e s t i f i e d  t ha t  t he  W or ke r s  r e l i e d  on  t he i r  own  e xpe r i enc e  a nd  expe r t i s e  
t o  de t e rm i ne  t he  s e que nc e  o f  t he  s e r v i ce s  p r ov i de d .   Fu r t he r ,  t he  Pe t i t i one r ’ s  
w i t ne s s e s  a l s o  t e s t i f i e d  t ha t  s p e c i f i c  p r oc e du r e s  a nd  p r o t oc o l s ,  i nc l ud i ng  t he  
s e que nc e  o f  pe r fo r m a nce ,  we r e  s om e t i m e s  r e qu i r ed  f o r  c e r t a i n  s e rv i c e s ,  t o  
p r o t e c t  t he  W or ke r s ’  p r o f e s s i ona l  l i c e ns e s .  Cons e que n t l y ,  t h i s  f a c t o r  we i ghs  i n  
f a vo r  o f  a n  i nde pende n t  c on t r a c t o r  r e l a t i ons h ip .   

 
I n  t he  Re c ons i de re d  De t e rm i na t i on ,  t he  De pa r tm e n t  c onc l uded  t ha t  “ the  

wor ke r s  c ou l d  be  t e r mi na t e d  a t  a ny  t i m e  and  t he r e  i s  no  e v i de nc e  tha t  t he  
wor ke r s  adve r t i s e d  t he i r  s e rv i c e s  t o  t he  pub l i c” .  Howe v e r ,  t he  Pe t i t i one r ’ s  r i gh t  
t o  t e r m i na t e  t he  r e l a t i ons h i p  wa s  con t r o l l e d  unde r  t he  t e rm s  o f  t he  i nde pe nde n t  
c on t r ac t o r  a g re e me n t  be t we e n  t he  pa r t i e s .  I n  a dd i t i on ,  t he re  i s  no t  s u f f i c i e n t  
e v i de nc e  t o  c onc l ude  t ha t  t he  W or ke r s  d i d  no t  m a ke  t he i r  s e r v i ce s  a va i l ab l e  t o  
t he  pub l i c  on  a  con t i nu i ng  ba s i s  du r i ng  t he  a ud i t  pe r i od .  I n  f a c t ,  d u r ing  t he  
he a r i ng ,  w i t ne s s e s  f o r  t he  Pe t i t i one r  c r e d i b ly  t e s t i f i ed  t ha t  i t  wa s  be l i eve d  t ha t  
t he  W or ke r s  ha d  m a de  t he i r  s e r v i ces  a va i l a b l e  t o  t he  pub l i c ,  i nc l ud i ng  on  s oc i a l  
m e d i a .  Wi t ne s se s  fo r  t he  Pe t i t i one r  a l s o  t e s t i f i e d  t ha t  no  r e s t r i c t i ons  we r e  p l a c e d  
on  t he  Wor ke r s  t o  a dve r t i s e  o r  m a ke  t he i r  s e r v i ce s  ava i l a b l e  t o  t he  pub l i c  a nd  
t ha t  t he  W or ke r s  ha d  a l ways  be e n  f r e e  t o  do  s o .  Cons e que n t l y ,  t h i s  f ac t o r  we i ghs  
i n  f a vo r  o f  a n  i nde pe nde n t  c on t r ac t o r  r e l a t i ons h i p .  

 
The  Pe t i t i one r  d i d  no t  e s t a b l i s h  s e t  hou r s  t ha t  t he  W or ke r s  we r e  r e qu i r e d  to  

pe r f o rm  the i r  s e r v i c e s .  Dur ing  t he  he a r i ng ,  w i t ne s s e s  fo r  t he  Pe t i t i one r  c r e d i b l y  
t e s t i f i e d  t ha t  t he r e  we r e  no  r e s t r i c t i on s  p l a ce d  by  t he  Pe t i t i one r  on  t he  num be r  o f  
hou r s  o r  whe n  t he  W or ke r s  we r e  r e qu i r e d  t o  wor k .  W i t ne s s e s  fo r  t he  Pe t i t i one r  
f u r t he r  t e s t i f i e d  t ha t  t he  W or ke r s  we re  p r ov i ded  ke ys  t o  t he  Pe t i t i one r ’ s  me d i c a l  
s pa  t o  a l l ow  t he  W or ke r s  t he  op t i on  o f  p r ov i d i ng  t he i r  s e r v i c es  ou t s i de  o f  t he  
Pe t i t i one r ’ s  r e gu l a r  bus i nes s  hou r s .  Cons e que n t l y ,  t h i s  f a c t o r  we i ghs  i n  f a vo r  o f  
a n  i nde pende n t  c on t r a c t o r  r e l a t i ons h ip .   
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The  W orke r s  we re  no t  p rov i de d  t r a i n i ng  by  t he  Pe t i t i one r  a nd  d i d  no t  

r e c e i ve  any  t r a i n ing  t ha t  wa s  r e i m bur s e d  by  t he  Pe t i t i one r .  I n  t he  Re c ons i de r e d  
De t e r mi na t i on ,  t he  De pa r tm e n t  s t a t e s  t ha t  “ [ p ] e r  t he  F i e ld  Aud i t o r ,  [ t he  
Pe t i t i one r ]  t r a i ned  t he  Es t he t i c i a ns  a nd  Nur s e s  a s  we l l  a s  s e n t  t hem  t o  be  
t r a i ne d ,  i f  ne c e s sa r y ,  w i t hou t  r e im bur s e m e n t  f r om  t he  wor ke r s ” .  I n  t he  Aud i t o r ’ s  
Re po r t ,  t h e  f i e l d  aud i t o r  s t a t e s  t ha t  i n  a n  i n t e r v i e w  c onduc t e d  on  J une  17 ,  2020 ,  

  ha d  s t a t e d  t ha t  “ s he  i s  a n  e s t he t i c i a n  who  pe r f o r m e d  sk i nc a re ,  
f a c i a l s ,  and  wa x i ng  s e r v i c es ”  a n d  t ha t  “ [ t ] he  bus i ne s s  t r a i n s  he r  a nd  pa ys  f o r  t he  
t r a i n i ng” .  Howe ve r ,    wa s  ne i t he r  a n  e s the t i c i a n  o r  a  nu r se .   

 wa s  i n s t e a d  a n  e m p l oyee  o f  t he  Pe t i t i one r ,  who  ha d  p r ov i de d  f r on t  
de s k  a nd  m a na gem e n t  s e rv i c e s  du r i ng  t he  aud i t  pe r iod .  The  Be ne f i t  As s i gnm en t  
r e po r t  s t a t e s  t ha t  du r i ng  a n  i n t e r v i e w  c onduc t e d  on  J une  16 ,  2020 ,  “ [  

]  s a i d  she  i s  a  f ron t  de s k  a nd  m a nage m e n t  s e r v i ce s  [ s i c ] ” .  Dur i ng  t he  
he a r i ng ,  a  w i t ne s s  f o r  t he  Pe t i t i o ne r  a l s o  c on f i r me d  t ha t    wa s  no t  
a n  e s t he t i c i a n  o r  nu r s e  a nd  t ha t  s he  ha d  on l y  p r ov i de d  f r on t  des k  r e l a t e d  se r v i ce s  
a s  a n  e mp l oye e  o f  t he  Pe t i t i one r .  W i t h  r e spe c t  t o  t he  a c t ua l  e s t he t i c i a n s  a nd  
nu r s e s ,  t he  w i t ne s s  t e s t i f i ed  t ha t  t he  Pe t i t i one r  ha d  no t  p r ov i de d  o r  pa i d  fo r  a ny  
o f  t he  Wor ke r s ’  t r a i n i ng .  Fu r t he r ,  a  s e c ond  Pe t i t i one r  w i t ne s s ,  a n  e s the t i c i a n ,  
t e s t i f i e d  t ha t  t he  Pe t i t i one r  ha d  no t  p r ov i de d  o r  pa i d  fo r  a ny  t r a i n i ng  f o r  he r se l f  
o r  f o r  a ny  o f  t he  W or ke r s .  The  Pe t i t i one r ’ s  w i t ne s s es  a l s o  t e s t i f i e d  t ha t  t he  
W or ke r s  d i d  no t  r equ i r e  t r a in i ng  o r  r e c e i ve  t r a i n i ng  by  the  Pe t i t i one r  be c a us e  t he  
W or ke r s  we r e  e xpe r i e nc e d  i n  t h e i r  f i e l d  a nd  d r e w  f r om  t he i r  own  e xpe r t i s e  t o  
de t e rm i ne  how the y  wou ld  p r ov i de  t he i r  s e r v i ce s .  Cons e que n t l y ,  t h i s  f a c t o r  
we i ghs  i n  f a vo r  o f  a n  i nde pende n t  c on t r a c t o r  r e l a t i ons h ip .            

 
The  e v i de nc e  o f  r e c o r d  e s t a b l i s he s  t ha t  t he  W or ke r s  we r e  no t  r e qu i r e d  t o  

p r ov i de  t he i r  s e r v i c e s  on  a  f u l l - t ime  ba s i s  fo r  t he  Pe t i t i one r .  W i t nes s es  f o r  t he  
Pe t i t i one r  c r e d i b ly  t e s t i f i ed  t ha t  t he  W or ke r s  we r e  no t  r e qu i r e d  t o  wor k  a  s e t  
num be r  o f  hou r s  and  we r e  no t  r e s t r i c t e d  f r om  wor k i ng  f o r  a nyone  e l s e .  I n  t he  
Re c ons i de r e d  De te r m i na t i on ,  t he  De pa r tm e n t  a l s o  de t e rm i ne d  t ha t  “ t he r e  wa s  no  
e v i de nc e  t ha t  t he  wor ke r s  we r e  r e qu i r e d  t o  p r ov i de  t he i r  s e r v i c e s  on  a  f u l l - t i m e  
ba s i s  f o r  [ t he  Pe t i t i one r ] ;  t he  a ppo in t m e n t  s c he du l e  wa s  d i c t a t e d  s o l e ly  by  t he  
ne e ds  o f  t he  c us t om e r s  a nd  t he  a va i l a b i l i t y  o f  t he  worke r s ” .  Cons e que n t ly ,  t h i s  
f a c t o r  we i ghs  i n  f avo r  o f  a n  i nde pe nde n t  c on t r a c t o r  r e l a t i ons h ip .   

 
The  De pa r tm e n t  de t e rm i ne d  t ha t  t he  Pe t i t i one r  had  f u r n i she d  a l l  t he  

e qu i pm e n t ,  t oo l s ,  m a t e r i a l s  a nd  s upp l i e s  nece s s a r y  f o r  t he  W or ke r s  t o  pe r f o rm 
t he i r  s e rv i c e s .  Howe ve r ,  t he  Pe t i t i o ne r  ne i the r  f u r n i s he d  no r  pa i d  f o r  a l l  t h e  
e qu i pm e n t ,  t oo l s ,  m a t e r i a l s ,  a nd  s upp l i e s  t ha t  t he  Wor ke r s  u se d .  Dur i ng  t he  
he a r i ng ,  w i t ne s s e s  f o r  t he  Pe t i t i one r  c r e d i b ly  t e s t i f i ed  t ha t  t he  W or ke r s  u s e d  
t he i r  own  t oo l s ,  m a t e r i a l s  a nd  s upp l i e s  whe n  p r ov id i ng  t he i r  s e r v i c es .  The  
Pe t i t i one r ’ s  w i t nes s e s  a l s o  t e s t i f i ed  t ha t  whe n  a  Wor ke r  d id  no t  o wn ,  f o r  
e xa m p le ,  a  pa r t i cu l a r  p i ece  o f  he a vy  e qu i pme n t ,  t he  W or ke r s  c ou l d  pay  t o  u s e  
t he  e qu ipm e n t  owne d  by  t he  Pe t i t i one r  by  wa y  o f  a  r educ t i on  i n  t he i r  
c om pe ns a t i on .  The  W or ke r s  a l s o  pa i d  t he  Pe t i t i one r  a  ne e d l e  d i spos a l  f e e  by  wa y  
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o f  r e duc t i on  i n  c om pe ns a t i on .  The  Aud i t o r ’ s  Re po r t  a l s o  i de n t i f i e d  “ 4x4 ’ s ,  
r ubbe r  g love s ,  d i s t i l l e d  wa t e r ,  a nd  Ba r b i c i de”  a s  i t ems  t ha t  wer e  s upp l i e d  by  a  
W or ke r  fo r  wh i c h  “ [ t ] he r e  i s  no  r e i m bur s em e n t ” .  Cons e que n t l y ,  t h i s  f a c t o r  
we i ghs  i n  f a vo r  o f  a n  i nde pende n t  c on t r a c t o r  r e l a t i ons h ip .    

 
Ba s e d  on  ou r  r e v i e w  o f  a l l  t h e  e v i de nc e ,  we  f i nd  t ha t  t he  c om mon  i nd i c i a  

o f  c on t r o l  f a c t o r s  c ons i de red  f a vo r s  a  f i nd i ng  t ha t  t he  W or ke r s  we r e  i ndepe nde n t  
c on t r ac t o r s .    

Fac t or s  Ind i c a t i ve  o f  I nde pe nde nc e  
 
A r i z ona  Adm i n i s t r a t i ve  Code ,  Se c t i on  R6- 3 - 1723  p r ov i de s  gu i da nc e  f o r  

de t e rm i n ing  whe t he r  a n  e mp l oye r - em p l oye e  r e l a t i onsh i p  e x i s t s .  Se c t i on  R6 - 3 -
1723 ( E)  l i s t s  t he  com m on  f a c t o r s  i nd i c a t i ve  o f  i nde pende nc e  t o  be  c ons ide r e d  in  
a ny  de t e rm i na t i on .    

 
I n  r ea c h i ng  i t s  de t e rm i na t i on  t ha t  a n  e mp l oye r - em p l oye e  r e l a t i ons h i p  

e x i s t e d  be t we e n  t he  W or ke r s  a nd  t he  Pe t i t i one r ,  t he  De pa r tm e n t  c onc l ude d  t ha t  
t he  W or ke r s  d i d  no t  a dve r t i s e  o r  m ake  t he i r  s e r v i ce s  ava i l a b l e  t o  t he  pub l i c ;  t he  
W or ke r s  we r e  com pe ns a t e d  i n  a  m a nne r  t ha t  d id  no t  we i gh  i n  f a vo r  o f  
i nde pe nde nc e ;  t he  W or ke r s  d i d  n o t  r e a l i z e  a  p r o f i t  o r  a  l o s s  a s  a  r e s u l t  o f  t he i r  
s e r v i ce s ;  t he  W orke r s  d i d  no t  ha ve  a n  ob l i ga t i on  t o  c om p l e t e  t he  j ob  a nd  t ha t  
bo t h  pa r t i e s  c ou l d  t e r m i na t e  t he  r e l a t i ons h i p  w i t hou t  l e ga l  cons e que nc e ;  t he  
W or ke r s  d i d  no t  ha ve  a  s i gn i f i c a n t  i nve s t me n t  i n  t he  bus i ne s s  a s s e t s  nee de d  t o  
pe r f o rm  the i r  s e r v i c e s ;  a nd  th a t  t he r e  wa s  no  ev i de nc e  tha t  t he  Wor ke r s  p rov i de d  
t he i r  s e r v i c e s  t o  o the r s  a s  i nde pe nde n t  c on t r a c to r s .   

 
The  De pa r t me n t  c onc l ude d  tha t  t he  Wor ke r s  d id  no t  a dve r t i s e  o r  m a ke  t he i r  

s e r v i ce s  a va i l a b l e  t o  t he  ge ne r a l  pub l i c  on  a  c on t i nu ing  ba s i s .  The  De pa r tm e n t  
s t a t e s  i n  t he  Re c ons i de r e d  De t e r mi na t i on  t ha t  “ ba s e d  on  a  s ea r ch  o f  t he  i n t e r ne t ,  
t h e  Es t he t i c i a n s  and  Nur s e s  do  no t  a dve r t i s e  t he i r  s e rv i c e s ”  a nd  t ha t  “ [p ] e r  t he  
i n t e r v i e w wi t h  t he  F i e l d  Aud i t o r  a nd  wor ke r s ,  i t  wa s  b rough t  up  t ha t  t he  wor ke r s  
d i d  no t  adve r t i s e  fo r  t he ms e l ve s ”  a nd  “ [ t ] he r e fo r e ,   t h e re  i s  no  ev i de nc e  tha t  t he  
wor ke r s  a dve r t i s ed  t he i r  i nde pe nden t  bus i ne s s  ge ne r a t i ng  e n t e r p r i s e s  t o  t he  
pub l i c ” .  Howe ve r ,  w i t ne s se s  f o r  t he  Pe t i t i one r  c r ed i b l y  t e s t i f i e d  t ha t  t he  
W or ke r s  we r e  no t  r e s t r i c t e d  f r om  a dve r t i s i ng  o r  p r ov id i ng  t he i r  s e r v i c es  t o  t he  
pub l i c  a nd  i t  wa s  be l i e ve d  t ha t  s om e  ha d  i n  f a c t  done  s o  on  a  con t i nu i ng  ba s i s  
du r i ng  t he  a ud i t  pe r i od .  Cons e que n t ly ,  a s  t he  W or ke r s  we r e  no t  r e s t r i c t ed  f r om 
a dve r t i s i ng  o r  ma k i ng  t he i r  s e r v i c e s  a va i l a b l e  t o  t he  ge ne r a l  pub l i c  on  a  
c on t i nu i ng  ba s i s  and  be c a use  t he r e  i s  no t  s u f f i c i e n t  e v ide nc e  t o  e s t a b l i s h  t ha t  t he  
W or ke r s  ha d  no t  done  s o ,  we  f i nd  t h i s  f a c t o r  t o  be  ne u t r a l  ba s e d  on  t he  ev i de nc e  
a va i l a b l e .  

 
The  De pa r t me n t  c onc l ude d  tha t  t he  Wor ke r s  wer e  c om pens a t e d  i n  a  m a nne r  

t ha t  d i d  no t  we i gh  i n  f a vo r  o f  i nde pe nde nc e .  The  De pa r t men t  s t a t e s  i n  t he  
Re c ons i de r e d  De te r mi n a t i on  t ha t  t he  W or ke r s  we r e  “pa i d  pe r  s e r v i ce  and / o r  a  
f l a t  r a t e ”  bu t  t ha t  “ [ s ] om e  o f  t he  Es t he t i c i a ns  a nd  Nur s e s  a r e  pa i d  hou r ly  whe n  
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t he y  a r e  c l oc ke d  in  a nd  wor k i ng  a t  t he  f r on t  de s k”  a nd  t ha t  t he  na t u re  o f  t he i r  
s e r v i ce s  i nc l ude d  t hos e  s e rv i c e s  pe r f o r m e d  “o f f  t he  c l oc k ” ” .   Howe ve r ,  du r i ng  
t he  he a r ing ,  w i t nes s e s  f o r  t he  Pe t i t i one r  c r e d i b l y  t e s t i f i e d  t ha t  t he  W or ke r s  ha d  
no t ,  a t  any  t im e ,  wor ke d  a t  t he  f ron t  de s k  whe n  “ c l oc ke d  o f f ”  a nd  ha d  on l y  
p r ov i de d  s e r v i ce s  a s  e s t he t i c i a n s  o r  nu r s e s .   Fu r t he r ,  w i t ne s s e s  f o r  t he  Pe t i t i one r  
a l s o  c onf i rm e d  tha t  t he  W or ke r s  we r e  c om pe ns a t ed  on  a  j ob  ba s i s  f o r  a ny  
s e r v i ce s  p r ov i de d ,  a nd  on  a  c omm i s s i on  ba s i s  f o r  a ny  p roduc t  t he y  s o l d .  
Cons e que n t l y ,  t h i s  f a c t o r  we i ghs  i n  f a vo r  o f  i nde pe ndenc e .    

 
  The  De pa r tm e n t  c onc l uded  t ha t  t he  W or ke r s  d i d  no t  r e a l i z e  a  p r o f i t  o r  a  

l o s s  a s  a  r e s u l t  o f  t he i r  s e r v i c es .  I n  t he  Re c ons i de r e d  De t e rm i na t i on ,  t he  
De pa r t men t  s t a t e s  t ha t  “ t he  Es t he t i c i a n s  a nd  Nur s e s  do  no t  ha ve  a ny  s i gn i f i c a n t ,  
ongo i ng ,  r e c u r r i ng  e xpe ns e s”  a nd  “ [ t ] he r e f o r e  c a nno t  r e a l i z e  a  p r o f i t  o r  s u f f e r  a  
l o s s ”  a s  a  r e s u l t .  Howe ve r ,  w i t ne s s e s  f o r  t he  Pe t i t i one r  t e s t i f i e d  t ha t  t he  W or ke r s  
c ou l d  e xpe r i e nc e  a  l o s s  o r  ha ve  t he  am oun t  o f  t he i r  p r o f i t  i m pac t e d  by  a  va r i e t y  
o f  f a c t o r s .  A  wi t ne s s  f o r  t he  Pe t i t i one r ,  who  wa s  a n  e s t he t i c i a n ,  p r ov i de d  
e xa m ple s  a s  t o  how a n y  e xpe c t e d  p r o f i t  cou l d  be  i m pa c t e d  by  a  nu m be r  o f  
f a c t o r s .  Suc h  f ac t o r s  i nc l ude d  t he  num be r  a nd  t ype s  o f  s e r v i ce s  be i ng  pe r f o r m e d ,  
a nd  t he  oc c u r r e nce  o f  a  va r i e t y  o f  r e c u r r i ng  e xpe ns e s ,  s uc h  a s  t he  c os t  o f  
c o s m e t o logy  a nd  m e d i c a l  t oo l s  and  e qu i pm e n t ,  wor k  a t t i r e / m e d i c a l  s c r ubs ,  
l i a b i l i t y  i n s u r a nc e  c ove r a ge  a nd  p r o f e s s i ona l  l i c e ns e  f e e s ,  t ha t  t he  Pe t i t i o ne r  d i d  
no t  r e imbur s e  t he  W or ke r s  f o r .  Cons e que n t ly ,  t h i s  f a c t o r  we ighs  i n  f a vo r  o f  
i nde pe nde nc e .  

 
  I n  t he  Re c ons i de r e d  De te r mi na t i on ,  t he  De pa r tm e n t  c onc l ude d  t ha t  t he  

W or ke r s  c ou l d  “ qu i t  a t  a ny  t i me  wi t h  no  no t i c e  a nd  no  l e ga l  l i a b i l i t y ” .  Howe ve r ,  
t he  W or ke r s  c ou l d  no t  e nd  t he i r  work i ng  r e l a t i ons h ip  w i t h  t he  Pe t i t i one r  a t  a ny  
t i me  wi thou t  i ncu r r i ng  l ega l  l i a b i l i t y .  The  W or ke r s ’  r i gh t  t o  t e r m i na t e  t he  
r e l a t i onsh i p  wa s  gove r ned  unde r  t he  t e rm s  o f  t he  i nde pe nde n t  con t r a c t o r  
a g r e em e n t  t ha t  t he  pa r t i e s  h a d  e n t e r e d .  Dur i ng  t he  he a r i ng ,  w i t ne s s e s  f o r  t he  
Pe t i t i one r  c on f i r me d  t ha t  t he  W or ke r s  c ou l d  no t  e nd  the  wor k ing  r e l a t i ons h i p  a t  
a ny  t i m e  wi t hou t  l e ga l  l i a b i l i t y ,  a nd  t ha t  t he  i nde pe nde n t  c on t r a c t o r  a g r e e me n t  
s t i pu l a t ed  t he  c ond i t i ons  f o r  t he  t e rm i na t i on .  Cons e que n t l y ,  t h i s  f a c t o r  we i ghs  i n  
f a vo r  o f  a n  i nde pende n t  c on t r a c t o r  r e l a t i ons h ip .   

 
The  De pa r tm e n t  c onc l uded  t ha t  t he  W or ke r s  d i d  no t  ha ve  a  s i gn i f i ca n t  

i nve s tm en t  i n  bus i ne s s  a s s e t s  nece s s a r y  t o  pe r f o rm  t he i r  s e r v i ce s .  I n  t he  
Re c ons i de r e d  De te r mi na t i on ,  t he  Depa r tm e n t  s t a t e s  t ha t  “ [ t ] he  Es t he t i c i a n s  a nd  
Nur s e s  a r e  p r ov i ded  wha t  t he y  ne e d  to  do  t he  wor k .  The r e f o r e ,  t he y  do  no t  ha ve  
a  s i gn i f i ca n t  i nve s t m e n t  i n  bus i ne s s  a s s e t s” .  I n  t h i s  c a s e ,  t he  W or ke r s  d i d  no t  
ha ve  t he i r  own  c om m er c i a l  o f f i c e s  o r  f a c i l i t i e s ,  a nd  in  s om e  ca s e s ,  d i d  no t  own  
c e r t a i n  p i e c e s  o f  he a vy  e qu ipm e n t ,  wh i c h  t he  W or ke r s  wou l d  ne e d  t o  c om pe ns a t e  
t he  Pe t i t i one r  t o  us e .  Howe ve r ,  t he  W or ke r s ,  be i ng  l i c e ns e d  p ro f e s s i ona l s ,  ha d  
i nve s t e d  i n  c e r t a i n  a s s e t s  cons i s t e n t  w i t h  t he  na t u r e  o f  t he i r  p ro f e s s i on .  Dur i ng  
t he  he a r ing ,  w i t nes s e s  f o r  t he  Pe t i t i one r  c r e d i b l y  t e s t i f i e d  t ha t  t he  W or ke r s  ha d  
m a de  a n  i nve s tme n t  i n  p r o f e s s i ona l  e xpe ns e s ,  i nc lud i ng  l i ab i l i t y  i n s u r a nc e  
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c ove r a ge  a nd  p r o f e s s i ona l  f e e s ,  i n  a dd i t i on  t o  t he  c os t  o f  c o s m e t o logy  a nd  
m e d i ca l  t oo l s  a nd  e qu i pm e n t ,  a nd  wor k  a t t i r e /m e d i ca l  s c r ubs .  Cons e que n t ly ,  we  
f i nd  t h i s  f a c t o r  t o  be  ne u t r a l  ba s e d  on  t he  e v ide nc e  a va i l a b l e .  

 
Ba s e d  on  ou r  r e v i e w  o f  a l l  t h e  e v i denc e ,  we  f i nd  t ha t  t he  f a c t o r s  i nd i c a t ive  

o f  i nde pende nc e  f avo r s  a  f i nd i ng  t ha t  t he  W or ke r s  we r e  i nde pe nde n t  c on t r a c t o r s .  
 

Addi t i ona l  Fac t ors  
 

Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 - 1723 ( F )  p r ov i de s  gu i da nc e  on  
a dd i t i ona l  c ons i de r a t i ons  f o r  de t e rm i n i ng  whe t he r  a n  em p l oye r - e m p l oyee  
r e l a t i onsh i p  e x i s t s .  

 
I n  s uppo r t  o f  i t s  c onc l u s ion  t ha t  m a nda te d  a  f i nd ing  o f  a n  e m p l oye r -

e m p l oyee  r e l a t i onsh i p  be t we e n  t he  W or ke r s  a nd  t he  Pe t i t i one r ,  t he  De pa r tm e n t  
c onc l uded  t ha t  t he  s e r v i c e s  p r ov i de d  by  t he  W orke r s  we re  i n t e g ra l  t o  t he  
Pe t i t i one r ’ s  bus ine s s  a nd  t ha t  t he  W or ke r s  ha d  p r ov i de d  s e r v i c es  t o  t he  
Pe t i t i one r  on  a  l ong - t e rm  bas i s .   

 
As  t he  P e t i t i one r  ope r a t e s  a s  a  m e d i c a l  s pa ,  t he  e s t he t i c i a n  and  nu r s i ng  

s e r v i ce s  p r ov i de d  by  t he  W or ke r s  f o r m e d  an  i n t e g r a l  pa r t  o f  t he  Pe t i t i one r ’ s  
r e gu l a r  bus i ne s s  a c t i v i t y .  Cons e que n t l y ,  we  a g r e e  w i t h  t he  De pa r tm e n t ’ s  
de t e rm i na t i on  t ha t  t he  i n t eg r a t i o n  o f  t he  W or ke r ’ s  s e rv i c e s  f a vo r  a  f i nd i ng  t ha t  
s uppo r t s  a n  e m p l oye r - em p loye e  r e l a t i ons h ip .  

 
The  De pa r t me n t  de t e rm i ne d  t ha t  a  c on t i nu i ng  r e l a t i onsh i p  e x i s t e d  be t wee n  

t he  Pe t i t i one r  a nd  t he  W or ke r s ,  a nd  tha t  t he  Wor ke r s  had  p r ov i ded  t he i r  s e r v i c e s  
on  a  l ong - t e rm  ba s i s .  I n  m a k i ng  i t s  de t e r mi na t i on ,  t he  De pa r t men t  a l s o  
c onc l uded  t ha t  t he  “ e s t he t i c i a n s  a l s o  m us t  we a r  a  un i f o r m” .  Howe ve r ,  t he  
du r a t i on  o f  t he  wor k i ng  r e l a t i ons h ip  be t we en  t he  Pe t i t i one r  and  t he  W or ke r s  
va r i e d  a nd  t he  Pe t i t i one r  d id  no t  r e qu i r e  t he  W or ke r s  t o  we a r  a  un i f o rm .  Dur i ng  
t he  hea r ing ,  w i t nes s e s  f o r  t he  Pe t i t i one r  c r e d ib l y  t e s t i f i e d  t ha t  t he  W or ke r s  we re  
no t  r e qu i r e d  t o  we a r  un i f o r m s ,  a nd  i n s t ea d  wou l d  we a r  me d ic a l  s c r ubs  wh i l e  
pe r f o rm in g  t he i r  s e r v i c e s .  Cons e que n t l y ,  we  d i s a g r e e  w i t h  t he  De pa r tm e n t ’ s  
de t e rm i na t i on  t ha t  t he  r e l a t i ons h ip  t ha t  e x i s t e d  be t wee n  t he  Pe t i t i one r  a nd  t he  
W or ke r s  f a vo r  a  f i nd i ng  t ha t  s uppo r t s  a n  e m ploye r - em pl oye e  r e l a t i ons h i p .  

 
I n  t h i s  c a s e ,  t he  W or ke r s  ha d  i n t e nde d  to  p r ov i de  t he i r  s e r v i ce s  a s  

c on t r ac t o r s  a nd  t he r e  ha d  be e n  c on t r a c t ua l  a g r e e me n t s  b e t we e n  the  W or ke r s  a nd  
t he  Pe t i t i one r  t ha t  e s t a b l i s he d  s uc h  a  r e l a t i ons h i p .  Suc h  in t e n t  wa s  a l so  
e v i de nc ed  t h r ough  t he  c r e d i b l e  t e s t im ony  o f  e a c h  o f  t he  Pe t i t i one r ’ s  w i t ne s s e s .  
I n  a dd i t i on ,  t he  Pe t i t i one r  d i d  no t  a t  a ny  t i m e  mon i t o r  t he  W or ke r s ’  j ob  
pe r f o rm anc e ,  a nd  t he  W orke r s  we re  a va i l a b l e  t o  p r ov i de  t he  s a m e  s e rv i c e s  t o  
o t he r  pa r t i e s  w i t hou t  a ny  r e s t r i c t i on  by  t he  Pe t i t i one r .     
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The  De pa r tm e n t ’ s  de t e r mina t i on  o r i g i na t e d  f r om  a  be ne f i t  a s s i gnme n t  
r e ga r d i ng  t he  s e r v i c e s  o f   ,  t h a t  s ubs e quen t l y  t u r ne d  i n t o  an  a ud i t  
f o r  t he  s e r v i ce s  p r ov i de d  by  t he  e s t he t i c i a ns  a nd  nu r s e s .  The  F i e l d  Aud i t o r  
s t a t e d  i n  t he  T r a ns m i t t a l  Re po r t  t ha t  “ [ a ] l l  o f  t h e  f ac to r s  i n  [ A .A .C . ]  R 6 - 1723  
we r e  c ons i de r e d  and  ba s e d  on  t he  f a c t s  ob t a i ne d  f r om  t he  i n t e r v i e w  wi t h  t he  
Em pl oye r  a nd  f r om t he  i nd i v i dua l s  p rov i d i ng  se r v i ce s  a s  Es t he t i c i ans  & Nur s e s ;  
t h e  f o l l owi ng  a r e  t he  r e l e va n t  f a c t o r s  t ha t  we r e  r e l i ed  upon  f o r  t he  
de t e rm i na t i on” .   

 
The  De p a r tm e n t  i n t e r v i e we d   ,   ,   

,  a nd   ,  who  ha d  p r ov i de d  s e r v i ce s  t o  t he  Pe t i t i one r ,  and  a l s o  
i n t e r v i e we d   ,  a  c o r po ra t e  o f f i c e r  o f  t he  Pe t i t i one r .  

 
I n  t he  Aud i t o r ’ s  Re po r t ,  t h e  f i e l d  a ud i t o r  s t a t ed  t ha t  s he  “ pu r pos e l y  l i mi t ed  

wha t  I  a s ke d  [  ]  be caus e  he  wa s  no t  t ru t h f u l  whe n  he  s t a t e d  t he  
e s t he t i c i an s  a nd  nu r s e  i n j ec t o r s  we re  no t  p r ov i de d  t r a i n i ng  e ven  t hough  a t  l e a s t  
one  o f  t he m  s t a t e d  t he y  we re .  The r e fo r e ,  I  c onc l ude d  t ha t  i f  he  wa s  d i s i nge nuous  
w i t h  m e  i n  t ha t  r e s pons e  t he n  he  wou l d  c on t inue  t o  do  s o  w i t h  o t he r  ques t i ons  
t ha t  I  a s ke d  h i m ” .   

 
Ba s e d  on  t he  ava i l a b l e  r e c o r d ,    h a d  s t a t e d  t ha t  t he  

Pe t i t i one r  ha d  p rov i de d  t r a i n i ng  o r  pa i d  f o r  t r a i n i ng  f o r  t he  W or ke r s .   I n  t he  
Aud i t o r ’ s  Re po r t ,  t h e  f i e l d  a ud i t o r  s t a t e d  t ha t  du r i ng  a n  i n t e r v i ew  c onduc t e d  on  
J une  17 ,  2020 ,  “ [  ]  s a i d  s he  i s  a n  e s t he t i c i an  who  pe r f o rm e d  
s k i nc a re ,  f a c i a l s ,  a nd  wa x ing  s e r v i ce s ” .  Ho we ve r ,    wa s  no t  a n  
e s t he t i c i an  o r  a  nu r s e .  Dur i ng  t he  a ud i t  pe r i od ,  Anna  M e nd i c i no  wa s  a n  e mp l oye e  
o f  t he  Pe t i t i one r  who  ha d  p r ov i de d  f r on t  de s k  and  m a nage m e n t  s e r v i ce s .  
Conve r s e l y ,  t he  Be ne f i t  As s i gnm e n t  r e po r t  c o r r e c t l y  i de n t i f i e s  t he  s e r v i ce s   

 p r ov i ded ,  a nd  s t a t e s  t ha t  du r i ng  a n  i n t e r v i ew  c onduc t e d  on  J une  16 ,  
2020 ,  “ [  ]  s a i d  s he  i s  a  f r on t  de s k  a nd  m a na ge m e n t  s e r v i ce s  
[ s i c ] ” .  Dur i ng  t he  he a r i ng ,  a  w i t ne s s  f o r  t he  Pe t i t i one r  a l s o  c onf i r me d  t ha t   

 wa s  no t  a n  e s t he t i c i a n  o r  a  nu r s e  a nd  ha d  p r ov i de d  on l y  f r on t  de s k  
r e l a t e d  s e r v i c e s  a s  a n  e m pl oye e .  The  w i t ne s s  fu r t he r  t e s t i f i e d  t ha t  t he  Pe t i t i one r  
ha d  no t  p r ov i de d  o r  pa i d  f o r  a ny  t r a in i ng  f o r  t he  W or ke r s .  A  s e c ond  wi t ne s s  f o r  
t he  Pe t i t i one r ,  a n  e s t he t i c i an ,  t e s t i f i e d  t ha t  t he  Pe t i t i one r  ha d  no t  p r ov i de d  o r  
pa i d  f o r  any  t r a i n i ng  f o r  he r se l f  o r  f o r  a ny  o f  t he  W or ke r s .   

 
 On  M a y  7 ,  2020 ,  t h r ough  an  e m a i l  com m un ica t i on  t o  t he  Pe t i t i one r ,   

 s t a t e d  t ha t  s he  had  wor ke d  f o r  t he  Pe t i t i one r  a s  a  c on t r a c t o r  a nd  t ha t  
s he  ha d  f ound  he r  i ndepe nde n t  c on t r ac t o r  a g r ee me n t .    a l s o  
a c knowl edge d  i n  t he  em a i l  t ha t  s he  ha d  bee n  s t r e s se d  t r y i ng  t o  s u r v ive  t he  
pa nde m ic ,  a nd  t ha t  s he  wa s  no  l onge r  pu r s u i ng  une m pl oym e n t  bene f i t s .  

 
Cons e que n t l y ,  we  f i nd  t ha t  t he  a dd i t i ona l  c ons i de r a t i ons  r e v i e we d  f a vo r  a  

f i nd i ng  tha t  t he  Wor ke r s  wer e  i nde pende n t  c on t r a c t o r s .  
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W e  c onc lude  t ha t  t he  p r e ponde r a nc e  o f  e v i de nc e  o f  i nde pe nde n t  c on t r ac t o r  
s t a t u s  ou t we i ghs  t he  e v i denc e  o f  em p l oye e  s t a t u s .   The r e f o r e ,  we  f i nd  t ha t  t he  
W or ke r s  we r e  no t  e m p l oyee s  o f  t he  Pe t i t i one r  f r om  J a nua r y  1 ,  2019  t h r ough  
M a r c h  31 ,  2021 ,  bu t  r a t he r ,  t he  W orke r s  pe r fo r m e d  s e r v i c e s  f o r  t he  Pe t i t i one r  
pu r s ua n t  t o  a n  i nde pe nde n t  c on t r ac t o r  r e l a t i ons h i p .   W e  f u r t he r  conc l ude  tha t  a l l  
p a ym e n t s  t o  t he  Wor ke r s  f o r  t he i r  s e r v i c e s  f rom  J a nua r y  1 ,  2019  t h r ough  M a r c h  
31 ,  2021 ,  d i d  no t  c ons t i t u t e  wa ges  by  ope r a t i on  o f  A .R .S .  §  23 - 622 ( A) .   
Ac c o r d i ng l y ,  
 
 THE A P PEALS BOA RD REV ERS ES t h e  De pa r t men t ’ s  Apr i l  5 ,  202 3  
Re c ons i de r e d  De t e r m i na t i on  t ha t  f ound  t ha t  f rom  J a nua r y  1 ,  2019  t h r ough  M a r c h  
31 ,  2021 ,  s e r v i ces  pe r f o rm e d  by  t he  e s the t i c i a n s  a nd  nu r s e s  c ons t i t u t e d  
e m p l oyme n t .  F r om J a nua r y  1 ,  2019  th r ough  Ma r c h  31 ,  2021 ,  s e rv i c e s  pe r f o r m e d  
by  t he s e  wor ke r s  d i d  no t  c ons t i t u t e  e m pl oym e n t ,  be c a us e  t he  pa r t i e s  ha d  a n  
i nde pe nde n t  c on t r a c t o r  r e l a t i ons h i p .  A l l  f o rm s  o f  r em une r a t ion  p a i d  t o  t he se  
wor ke r s  fo r  s uc h  se r v i ce s  d id  no t  c ons t i t u t e  wage s .  
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E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
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_____________________________________________________________________________________ 
 

RI G H T O F APPEAL TO  TH E ARI ZO NA T AX CO U RT  
 

Th i s  de c i s i on  by  the  Appe a l s  Boa r d  i s  t he  f i na l  a dmi n i s t r a t i ve  de c i s i on  o f  
t he  De pa r t me n t  o f  Ec onom i c  Se c ur i t y .   Howe ve r ,  a ny  pa r ty  m a y  a ppe a l  t he  
de c i s i on  t o  t he  Ar i z ona  Tax  Cour t ,  wh i c h  i s  t he  Ta x  De pa r t men t  o f  t he  Supe r i o r  
Cou r t  i n  M a r i c opa  Coun t y .   Se e ,  Ar iz ona  Re v i s e d  S t a tu t e s ,  §§  12 - 901  t o  12 - 914 .   
I f  you  ha ve  que s t ions  a bou t  t he  p r oc e du r e s  f o r  f i l i ng  a n  a ppe a l ,  you  m us t  c on t a c t  
t he  Ar i z ona  Ta x  Cour t  a t  125  W .  Wa s h i ng t on  S t r e e t  i n  Phoe n i x ,  Ar i z ona  85003 -
2243 .   Te l e phone :  ( 602 )  506- 3442 .  

Fo r  you r  i n f o r m a t i on ,  we  s e t  f o r th  t he  p r ov i s i ons  o f  Ar i z ona  Re v i s e d  
S t a t u t e s ,  §  41 - 1993 ( C)  a nd  ( D) :  
 

A .  Any  pa r t y  a gg r i e ve d  by  a  de c i s i on  o f  t he  a ppe a l s  boa r d  
c onc e r n i ng  t a x  l i ab i l i t y ,  c o l l e c t i on  o r  e n f o r ce m e n t  ma y  
a ppe a l  t o  t he  t a x  c ou r t ,  a s  de f i ne d  i n  s e c t ion  12 - 161 ,  
w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  m a i l i ng  o r  e l ec t r on i c  
t r a n sm i s s i on  o f  t he  de c i s i on .   The  appe l l a n t  ne e d  no t  pa y  
a ny  o f  t he  t a x  pe na l t y  o r  i n t e r e s t  uphe l d  by  t he  a ppe a l s  
boa r d  i n  i t s  de c i s i on  be fo r e  i n i t i a t i ng ,  o r  i n  o r de r  t o  
m a i n t a i n  a n  a ppe a l  t o  t he  t a x  cou r t  pu r s ua n t  t o  t h i s  
s e c t i on .  

 
B .  Any  a ppe a l  t ha t  i s  t a ke n  t o  t a x  cou r t  pu r sua n t  t o  t h i s  

s e c t i on  i s  s ub j e c t  t o  t he  f o l l owi ng  p r ov i s i ons :  
 
1 .  No  i n j unc t i on ,  wr i t  o f  ma nda m us  o r  o t he r  l ega l  o r  

e qu i t a b l e  p r oc e s s  m a y  i s sue  i n  a n  a c t i on  in  a ny  
c ou r t  i n  t h i s  s t a t e  a ga i n s t  an  o f f i c e r  o f  t h i s  s t a t e  t o  
p r e ve n t  o r  e n j o i n  t he  c o l l e c t i on  o f  any  t a x ,  pe na l t y  
o r  i n t e r e s t .  
 

2 .  The  a c t ion  s ha l l  no t  be g i n  m ore  t ha n  t h i r t y  da ys  
a f t e r  t he  da t e  o f  m a i l i ng  o r  e l e c t r on i c  t r a n sm i s s i on  
o f  t he  a ppe a l s  boa r d ' s  de c i s i on .  Fa i lu r e  t o  b r ing  t he  
a c t i on  w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  ma i l i ng  o r  
e l e c t r on i c  t r a n sm i s s i on  o f  t he  a ppe a l s  boa r d ' s  
de c i s i on  c ons t i t u t e s  a  wa ive r  o f  t he  p r o t e s t  a nd  a  
wa i ve r  o f  a l l  c l a im s  a ga i ns t  t h i s  s t a t e  a r i s i ng  f r om 
o r  ba s e d  on  t he  i l l e ga l i t y  o f  t he  t ax ,  pe na l t i e s  a nd  
i n t e r e s t  a t  i s s ue .  

 
3 .  The  s c ope  o f  r e v i e w  o f  an  a ppe a l  t o  t a x  c ou r t  

pu r s ua n t  t o  t h i s  s ec t i on  s ha l l  be  gove r ne d  by  s e c t i on  
12 - 910 ,  app l y i ng  se c t i on  23 - 613 .01  a s  t ha t  s ec t i on  
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r e a ds  on  t he  da t e  t he  a ppe a l  i s  f i l e d  t o  t he  t a x  c ou r t  
o r  a s  t he re a f t e r  a me nde d .   E i t he r  pa r ty  t o  t he  ac t i on  
m a y  a ppea l  t o  t he  c ou r t  o f  a ppe a l s  o r  s up r eme  c ou r t  
a s  p r ov i de d  by  l a w.  

 
Cal l  the  Appea ls  Board  a t  (602)  771-9036  wi th  any  quest ions  

___________________________________________________________________________________ 
A  c opy  o f  t he  f o r ego i ng  wa s  m a i l e d  on  12 / 22 /2023  
t o :  
 
( x )  E r :     
            
           
           
                      
              
           
 

Ac c t .  No :   

 ( x )  DON ALD  BAI ER  
 ASST A T TORN EY  GENE R AL  
 2005  N  C ENTR AL AVE   
 M AI L  DR OP 1911  
 PHOE NI X,  AZ   8 5004  
 
( x )  M ARI A VAN RA A LTE,  CHI EF  OF  T AX  

EM PLOY M ENT A DM I NI STRATI ON  
P  O  BO X  6028  
PHOE NI X,  AZ   8 5005 - 6028  

 
 
 
By :   _LS______________________________ 
         Fo r  The  Appe a l s  Boa r d  
 


