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I M PO RTANT - - -  TH I S  I S  TH E AP PEAL S B O ARD’ S  DECI SI O N 
The  De pa r tm e n t  o f  Ec onom i c  Se c ur i t y  p r ov i de s  l a ngua g e  a s s i s t a nc e  f r e e  o f  
c ha r ge .   Fo r  a s s i s t a nc e  i n  you r  p r e fe r r e d  l a ngua ge ,  p l e a s e  c a l l  ou r  Of f i c e  o f  
Appe a l s  (602 )  771 -9036 .  
 
I M PO RTANT E - - -  ESTA E S  LA D E CI SI Ó N DEL AP PEAL S B O ARD  
The  De pa r t me n t  o f  Ec onom ic  Se c u r i t y  s umi n i s t r a  a yuda  de  l o s  i d i oma s  g r a t i s .   
Pa r a  r e c ib i r  a yuda  e n  s u  i d i om a  p r e fe r i do ,  po r  f a vo r  com un i c a r s e  c on  l a  o f i c i na  
de  a pe l ac i one s  ( 602 )  771 - 9036 .  
 

 
RI G H T TO  APP EAL TO  TH E ARI ZO NA T AX CO U RT  

 
Unde r  Ar i z ona  Re v i s e d  S t a t u t e s ,  §  41 - 1993 ,  t he  l a s t  da t e  t o  f i l e  an  

App l i c a t i on  f o r  Appe a l  i s  ***  De c e mbe r  26 ,  2019  *** .  

DECI SI O N 
AFFI RM ED  

 
THE EM PLO YER ,  t h r ough  i t s  a u t ho r i z e d  r ep r e s e n ta t i ve ,  pe t i t i one d  f o r  a  

he a r i ng  f r om  t he  De pa r t men t ’ s  dec i s i on  l e t t e r  i s s ue d  on  J une  26 ,  2019 ,  wh i c h  
he l d  t ha t  t he  pe t i t i one r ’ s  pe t i t i on  f o r  r e a s se s s m e n t  wa s  l a t e  a nd  No t i c e  o f  
Es t i ma t ed  As s e s sm e n t  beca m e  f i na l  a nd  b i nd i ng  e f f e c t i ve  J a nua r y  17 ,  2019 .    

The  Em p l oye r  f i l ed  a  pe t i t i on  f o r  an  Appe a l s  Boa r d  he a r i ng  on  J u l y  22 ,  
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2019 .  Th e  pe t i t i on  f o r  a  he a r i ng ,  ha v i ng  be e n  t i m e l y  f i l e d ,  t he  Appe a l s  Boa r d  
ha s  j u r i s d i c t i on  i n  t h i s  ma t t e r  pu r s uan t  t o  A .R .S .  §§  23 - 724  a nd  23 - 738 .    

THE A PP EALS B OAR D FI NDS t he  f a c t s  pe r t i ne n t  t o  t he  i s s ue  be f o r e  us  
a nd  ne c e s s a r y  t o  ou r  de c i s ion  a r e :   

 
1 .  On  De c e m be r  18 ,  2018 ,  t he  De pa r t m e n t  ma i l e d  a  No t i c e  o f  

Es t i ma t ed  As s e s s m e n t  f o r  De l i nquen t  Re po r t s  t o  t he  Em pl oye r ’ s  
a dd r e s s  o f  r ec o r d .   The  No t i c e  wa s  s e n t  v i a  c e r t i f i e d  m a i l  a nd  
r e c e i ve d  by  t he  Em pl oye r  on  De c e mbe r  28 ,  2018 .  

2 .  On  M a r ch  11 ,  2019 ,  t he  Em pl oye r ’ s  a u t ho r i z e d  r e p r e s e n t a t i ve  
d a t e d  a  r e s pons i ve  l e t t e r  r eque s t i ng  r e a s s es sm e n t .   
 

Ar i z ona  Re v i s e d  S t a t u t e s  §  23 - 738 ,  p r ov i de s  i n  pa r t  a s  f o l l ows :  
 

De l i nquenc y  a s s e s s m e n t s ;  i n t e r e s t  and  pe na l t i e s ;  pe t i t i on  
f o r  r ea s s es s m e n t  

 
A .  I f  a n  e mp l oye r  neg l e c t s  o r  r e f u s es  t o  m a ke  a  r e t u r n  

a s  r e qu i r e d  by  t h i s  c ha p te r ,  t he  depa r tm e n t  s ha l l  
m a ke  a n  e s t im a te  ba s e d  upon  i n fo r m a t i on  i n  i t s  
pos s e s s i on  o f  t he  a m oun t  o f  c on t r i bu t i ons  due  f r om 
t he  e m p loye r  f o r  t he  pe r i od  f o r  wh i c h  he  f a i l e d  t o  
m a ke  a  r e t u r n ,  a nd  s ha l l  a s se s s  t he  e s t i m a t e d  am oun t  
a ga i n s t  t he  de l i nque n t  em pl oye r .  … The  de pa r tm e n t  
s ha l l  p r om p t l y  no t i f y  t he  de l i nque n t  e m p l oye r  o f  
a ny  e s t i ma t e .  

 
B .  An  e m pl oye r  aga i n s t  whom  any  de l inque nc y  

a s s e s sm en t  i s  m ade  m a y  pe t i t i on  f o r  r e a s se s s m e n t  
w i t h i n  t h i r t y  days  a f t e r  wr i t t e n  no t i c e  o f  t he  
a s s e s sm en t  i s  s e r ve d  pe r s ona l l y  o r  s en t  by  ce r t i f i e d  
m a i l  t o  t he  e m p l oye r ' s  l a s t  known  a dd r e s s .   I f  t he  
pe t i t i on  fo r  r e a s ses s m e n t  i s  no t  f i l ed  w i t h i n  t h i r t y  
da ys  t he  a m oun t  o f  t he  a s s e s sm en t  s ha l l  be c om e  
f i na l  a nd  t he  l i e n  i m pos e d  by  s e c t ion  23 - 745  s ha l l  
a t t ac h .   [Em pha s i s  a dde d ] .  

 
The  r e c o rd  r e ve a l s  t ha t  a  copy  o f  t he  No t i c e  o f  Es t im a t e d  As s e s s m e n t  f o r  

De l i nquen t  Re po r t s  wa s  s en t  by  ma i l  on  De ce m be r  18 ,  2018 ,  t o  t he  Empl oye r ' s  
l a s t  known  a dd r e s s  o f  r e c o rd .   The  doc um e n t  i nc l ude d  the  f o l l owi ng  p r ov i s i ons :  

 
THI S  AS SESSM E NT W I LL BE C ANCE LL ED I F  ALL 
DELI NQ UENT REPO RT S I NDI CATE D  ABO V E ARE  
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PROPE R LY C OM PLETED  AND  SU BM I TTED W I THI N 30  
DAY S O F  THE D ATE OF  THI S  NO TI CE.  
Th i s  a s se s s m e n t  be c om e s  f i na l  un l e s s  a  pe t i t i on  f o r  
r e a s s es sm e n t  i s  f i l e d  w i t h  t h i s  De pa r tm e n t  a t  t he  a ddr e s s  
s hown  a bove  w i t h in  30  da ys  o f  t he  da t e  o f  t h i s  no t i c e .    

 
The  Em pl oye r ’ s  pe t i t i on  fo r  r ea s s es s m e n t  o f  t he  No t i c e  o f  Es t i ma t ed  

As s e s s m en t  f o r  De l i nque n t  Re p o r t s  wa s  f i l e d  on  M ar ch  11 ,  2019 ,  wh i c h  i s  m or e  
t ha n  30  da ys  f rom  t he  da t e  o f  t he  no t i ce .   The  Em pl oye r ’ s  pe t i t i on  f o r  
r e a s s es sm e n t ,  t he r e f o re ,  wa s  no t  f i l e d  w i t h i n  t he  s t a t u t o r y  t i m e .  
 

Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t i on  R6-3 - 1404  p r ov i de s  i n  pe r t i nen t  
pa r t :  

A .  Exc e p t  a s  o t he r wi s e  p r ov i de d  by  s t a t u t e  o r  by  
De pa r t men t  r e gu l a t i on ,  a ny  pa ym e n t ,  a ppe a l ,  a pp l i -
c a t i on ,  r e que s t ,  no t i c e ,  ob j e c t i on ,  pe t i t i on ,  r e po r t ,  
o r  o t he r  i n f o rm a t ion  o r  doc um e n t  subm i t t e d  t o  t he  
De pa r t men t  s ha l l  be  c ons i de r e d  r e c e i ve d  by  a nd  
f i l e d  w i t h  t he  De pa r t me n t :  
1 .  I f  t r an sm i t t e d  v i a  t he  Un i t e d  S t a t e s  Pos t a l  

Se r v i c e  o r  i t s  s uc c e s s o r ,  on  t he  da t e  i t  i s  
m a i l e d  a s  s hown  by  t he  pos t m ar k ,  o r  i n  t he  a b -
s e nc e  o f  a  pos t mar k  t he  pos t a ge  m e t e r  m a r k ,  
o f  t he  e nve l ope  i n  wh i c h  i t  i s  r e c e ive d ;  o r  i f  
no t  pos tm a r ke d  o r  pos t a ge  m e t e r  ma r ke d  o r  i f  
t he  m ar k  i s  i l l e g ib l e ,  on  t he  da t e  en t e r e d  on  
t he  doc um e n t  a s  t he  da t e  o f  c om pl e t i on .  

2 .  I f  t r a n smi t t e d  by  a ny  m e ans  o t he r  t ha n  t he  
Un i t e d  S t a t e s  Pos t a l  Se r v i ce  o r  i t s  suc c e s s o r ,  
on  t he  da t e  i t  i s  r ec e i ve d  by  t he  De pa r t me n t .  

*           *           *  
B .  The  s ubmi s s i on  o f  a ny  pa yme n t ,  a ppea l ,  a pp l i ca t i on ,  

r e que s t ,  no t i c e ,  ob j e c t i on ,  pe t i t i on ,  r e po r t ,  o r  o t he r  
i n f o rm a t ion  o r  doc um e n t  no t  w i t h i n  t he  s pec i f i e d  
s t a t u t o r y  o r  r e gu la t o r y  pe r i od  s ha l l  be  c ons i de r ed  
t i me l y  i f  i t  i s  e s t a b l i s he d  t o  t he  s a t i s f a c t i on  o f  t he  
De pa r t men t  t ha t  t he  de l a y  in  s ubm i ss i on  wa s  due  t o :  
De pa r t men t  e r r o r  o r  m i s i n fo r m a t i on ,  de l a y  o r  o t he r  
a c t i on  o f  t he  Un i t e d  S t a t e s  Pos t a l  Se r v i c e  o r  i t s  
s uc c e s s o r ,  o r  whe n  t he  de l ay  i n  s ubm i s s i on  wa s  be -
c a us e  t he  i nd i v i dua l  c ha nged  h i s  m a i l i ng  a dd re s s  a t  
a  t i m e  whe n  t he r e  wou l d  h a ve  be e n  no  r e a s on  f o r  
h i m  t o  no t i f y  t h e  De pa r tm e n t  o f  t he  add r e s s  c ha nge .  
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1 .  Fo r  s ubm i s s i on  t ha t  i s  no t  w i t h i n  t he  s t a t u t o r y  
o r  r e gu l a t o r y  pe r iod  t o  be  c ons i de re d  t i m e l y ,  
t he  i n t e r e s t e d  pa r t y  m us t  s ubm i t  a  wr i t t e n  
e xp l a na t io n  s e t t i ng  f o r t h  t he  c i r c um s t a nc e s  o f  
t he  de l a y .  

2 .  The  D i r ec t o r  s ha l l  de s i gna t e  pe r s onne l  who  
a r e  t o  de c i de  whe t he r  a n  e x t e ns i on  o f  t i me  
s ha l l  be  g r a n t e d .  

3 .  No s ubm i s s i on  s ha l l  be  c ons i de r e d  t i me l y  i f  
t he  de l ay  i n  f i l i ng  wa s  un r e a s ona b l e ,  a s  
de t e rm i ne d  by  t he  De pa r t m e n t  a f t e r  
c ons i de r ing  t he  c i r c um s ta nce s  i n  t he  c a s e .  

 
The  Em ploye r ’ s  r ep r e s e n ta t i ve  wa s  p r e s e n t  a t  t he  he a r ing  a nd  t e s t i f i e d  t ha t  

he  ha d  no  knowl e dge  a s  t o  why  t he  Em pl oye r  wa s  l a t e  f i l i ng  h i s  a ppe a l .  The  
pe t i t i on  con t a i ne d  no  i n f o rma t i on  r e ga r d i ng  t he  r e a s on  f o r  t he  l a t e  f i l i ng .   

 
The  Em ploye r  ha s  no t  a l l e ge d  a nd  e s t a b l i s he d  a ny  f a c t  t ha t  wou l d  i nvoke  

t he  p r ov i s i ons  o f  Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 - 1404 ( B)  a nd  wou l d  
pe r mi t  f i nd i ng  t he  pe t i t i on  f o r  r ea s s es s m e n t  wa s  t im e l y  f i l e d .   Ac c o r d i ng ly ,   

 
THE AP PEALS BOA RD AFFI RM S t h e  De pa r tm e n t ’ s  dec i s i on  da t ed  

De c e m be r  18 ,  2018 .  

The  No t i c e  o f  Es t i ma t ed  As s e s sm e n t  f o r  De l i nque n t  Re po r t s  da t e d  
De c e m be r  18 ,  2018 ,  r e m a i ns  i n  f u l l  f o r c e  a nd  e f f ec t .  
 

DATE D:        11 / 26 / 2019       
 

APPEA L S BOA R D 
       
 
 
W I LLI AM  G.  DA DE,  Cha i r m a n    
 
J ANET L .  FELTZ,  M e m be r  
 
NAN CY M I LLER,  M e m be r  
       
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
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c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

RI G H T O F APPEAL TO  TH E ARI ZO NA T AX CO U RT  
 

Th i s  de c i s i on  by  the  Appe a l s  Boa r d  i s  t he  f i na l  a dmi n i s t r a t i ve  de c i s i on  o f  
t he  De pa r t me n t  o f  Ec onom i c  Se c ur i t y .   Howe ve r ,  a ny  pa r ty  m a y  a ppe a l  t he  
de c i s i on  t o  t he  Ar i z ona  Tax  Cour t ,  wh i c h  i s  t he  Ta x  De pa r t men t  o f  t he  Supe r i o r  
Cou r t  i n  M a r i c opa  Coun t y .   Se e ,  Ar iz ona  Re v i s e d  S t a tu t e s ,  §§  12 - 901  t o  12 - 914 .   
I f  you  ha ve  que s t ions  a bou t  t he  p r oc e du r e s  f o r  f i l i ng  a n  a ppe a l ,  you  m us t  c on t a c t  
t he  Ar i z ona  Ta x  Cour t  a t  125  W .  Wa s h i ng t on  S t r e e t  i n  Phoe n i x ,  Ar i z ona  85003 -
2243 .   Te l e phone :  ( 602 )  506- 3776 .  

Fo r  you r  i n f o r m a t i on ,  we  s e t  f o r th  t he  p r ov i s i ons  o f  Ar i z ona  Re v i s e d  
S t a t u t e s ,  §  41 - 1993 ( C)  a nd  ( D) :  
 

C .  Any  pa r t y  a gg r i e ve d  by  a  de c i s i on  o f  t he  a ppe a l s  boa r d  
c onc e r n i ng  t a x  l i ab i l i t y ,  c o l l e c t i on  o r  e n f o r ce m e n t  ma y  
a ppe a l  t o  t he  t a x  c ou r t ,  a s  de f i ne d  i n  s e c t ion  12 - 161 ,  
w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  m a i l i ng  o r  e l ec t r on i c  
t r a n sm i s s i on  o f  t he  de c i s i on .   The  appe l l a n t  ne e d  no t  pa y  
a ny  o f  t he  t a x  pe na l t y  o r  i n t e r e s t  uphe l d  by  t he  a ppe a l s  
boa r d  i n  i t s  de c i s i on  be fo r e  i n i t i a t i ng ,  o r  i n  o r de r  t o  
m a i n t a i n  a n  a ppe a l  t o  t he  t a x  cou r t  pu r s ua n t  t o  t h i s  
s e c t i on .  

 
D .  Any  a ppe a l  t ha t  i s  t a ke n  t o  t a x  cou r t  pu r sua n t  t o  t h i s  

s e c t i on  i s  s ub j e c t  t o  t he  f o l l owi ng  p r ov i s i ons :  
 
1 .  No  i n j unc t i on ,  wr i t  o f  ma nda m us  o r  o t he r  l ega l  o r  

e qu i t a b l e  p r oc e s s  m a y  i s sue  i n  a n  a c t i on  in  a ny  
c ou r t  i n  t h i s  s t a t e  a ga i n s t  an  o f f i c e r  o f  t h i s  s t a t e  t o  
p r e ve n t  o r  e n j o i n  t he  c o l l e c t i on  o f  any  t a x ,  pe na l t y  
o r  i n t e r e s t .  
 

2 .  The  a c t ion  s ha l l  no t  be g i n  m ore  t ha n  t h i r t y  da ys  
a f t e r  t he  da t e  o f  m a i l i ng  o r  e l e c t r on i c  t r a n sm i s s i on  
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o f  t he  a ppe a l s  boa r d ' s  de c i s i on .  Fa i lu r e  t o  b r ing  t he  
a c t i on  w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  ma i l i ng  o r  
e l e c t r on i c  t r a n sm i s s i on  o f  t he  a ppe a l s  boa r d ' s  
de c i s i on  c ons t i t u t e s  a  wa ive r  o f  t he  p r o t e s t  a nd  a  
wa i ve r  o f  a l l  c l a im s  a ga i ns t  t h i s  s t a t e  a r i s i ng  f r om 
o r  ba s e d  on  t he  i l l e ga l i t y  o f  t he  t ax ,  pe na l t i e s  a nd  
i n t e r e s t  a t  i s s ue .  

 
3 .  The  s c ope  o f  r e v i e w  o f  an  a ppe a l  t o  t a x  c ou r t  

pu r s ua n t  t o  t h i s  s ec t i on  s ha l l  be  gove r ne d  by  s e c t i on  
12 - 910 ,  app l y i ng  se c t i on  23 - 613 .01  a s  t ha t  s ec t i on  
r e a ds  on  t he  da t e  t he  a ppe a l  i s  f i l e d  t o  t he  t a x  c ou r t  
o r  a s  t he re a f t e r  a me nde d .   E i t he r  pa r ty  t o  t he  ac t i on  
m a y  a ppea l  t o  t he  c ou r t  o f  a ppe a l s  o r  s up r eme  c ou r t  
a s  p r ov i de d  by  l a w.  
 

 
 

Cal l  the  Appea ls  Board  a t  (602)  771-9036  wi th  any  quest ions  
 

___________________________________________________________________________________ 
 
A  c opy  o f  t he  f o r ego i ng  wa s  m a i l e d  on  11 / 26 /2019  
t o :  
 
( x )  E r :      Ac c t .  No :   
 
  
( x )  SUSA NN E CHY N OW ETH  

ASSI STA NT ATT ORNE Y GENE RA L CFP/ C LA  
2005  NO RTH C E NTRA L AVE,  M A I L  DROP CODE 19 11  
PHOE NI X,  AZ   8 5004  

 
( x )  SAN DRA  CAÑE Z,  CHI EF  O F  TAX  

EM PLOY M ENT A DM I NI STRATI ON  
P  O  BO X  6028  
PHOE NI X,  AZ   8 5005 - 6028  

 
 
 
By :   _______________________________ 
         Fo r  The  Appe a l s  Boa r d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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_____________________________________________________________________________________ 
 

  
    
     

    

STATE O F  ARI ZO NA E  S  A  TAX U N I T  
c / o  STEPHEN J  W OM ACK,  AS ST  
ATTO RN EY GE N ERAL CF P/ CLA  
2005  N .  CENT RA L AVE.    
M AI L  DR OP 1911  
PHOE NI X,  AZ   8 5004   

 
 Pe t i t i one r  De pa r t men t   

_____________________________________________________________________________________ 
 

I M PO RTANT - - -  TH I S  I S  TH E AP PEAL S B O ARD’ S  DECI SI O N 
The  De pa r tm e n t  o f  Ec onom i c  Se c ur i t y  p r ov i de s  l a ngua g e  a s s i s t a nc e  f r e e  o f  
c ha r ge .   Fo r  a s s i s t a nc e  i n  you r  p r e fe r r e d  l a ngua ge ,  p l e a s e  c a l l  ou r  Of f i c e  o f  
Appe a l s  (602 )  771 -9036 .  
 
I M PO RTANT E - - -  ESTA E S  LA D E CI SI Ó N DEL AP PEAL S B O ARD  
The  De pa r t me n t  o f  Ec onom ic  Se c u r i t y  s umi n i s t r a  a yuda  de  l o s  i d i oma s  g r a t i s .   
Pa r a  r e c ib i r  a yuda  e n  s u  i d i om a  p r e fe r i do ,  po r  f a vo r  com un i c a r s e  c on  l a  o f i c i na  
de  a pe l ac i one s  ( 602 )  771 - 9036 .  
 

 
RI G H T TO  APP EAL TO  TH E ARI ZO NA T AX CO U RT  

 
Unde r  Ar i z ona  Re v i s e d  S t a t u t e s ,  §  41 - 1993 ,  t he  l a s t  da t e  t o  f i l e  an  

App l i c a t i on  f o r  Appe a l  i s  ***  Fe br uar y  24 ,  2020  *** .  

DECI SI O N 
DI SM I SS ED  

 
PETI TI O NER  h a s  w i t hd r awn  i t s  pe t i t i on  f o r  he a r ing  unde r  A .R .S .  §  23 -

674 ( A)  a nd  Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t i on  R6-3 - 1502 ( A)  pu r s ua n t  t o  t he  
W i t hdr a wa l  o f  Pe t i t i on  f o r  He a r i ng  f i l e d  De c em be r  16 ,  2019 .  
 

The  Appe a l s  Boa r d  ha s  j u r i sd i c t i on  i n  t h i s  ma t t e r  unde r  A .R .S .  §  23 - 724 .  
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Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 -1502 ( A)  p r ov i de s  i n  pe r t i ne n t  
pa r t :  
 

A .  The  Boa rd  o r  a  he a r i ng  o f f i c e r  i n  t he  De pa r t m e n t ' s  Of f i c e  o f  
Appe a l s  m a y  i n f o r m a l l y  d i s pos e  o f  a n  a ppea l  o r  pe t i t i on  w i thou t  
f u r t he r  appe l l a t e  r e v i e w  on  t he  m er i t s :  

 
1 .  By  wi t hd r a wa l ,  i f  t h e  a ppe l l a n t  w i t hd r a ws  the  a ppe a l  i n  
wr i t i ng  o r  on  t he  r e c o r d  a t  a ny  t im e  be f o re  t he  dec i s i on  i s  
i s s ue d ;  . . .  ( e m phas i s  a dde d ) .  

 
THE APP EALS BO ARD FI N DS t he r e  i s  no  r e as on  t o  w i t hho l d  g ra n t i ng  t he  

r e que s t .   Ac c o r d i ng l y ,  
 

THE AP P EALS B OAR D D I SM I SSES  t h e  pe t i t i on .  Th i s  de c i s ion  doe s  no t  
a f f ec t  a ny  a g r e e me n t  e n t e r e d  i n t o  be t we e n  Pe t i t i one r  a nd  t he  De pa r t men t ,  e i t he r  
c onc u r ren t l y  w i t h  t he  w i t hd r a wa l  o r  s ubs e quen t  t he r e t o .  

 
DATE D:        1 / 23 /2020         
 

APPEA L S BOA R D 
       
 
 
W I LLI AM  G.  DA DE,  Cha i r m a n    
 
J ANET L .  FELTZ,  M e m be r  
 
NAN CY M I LLER,  M e m be r  
       
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
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i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

RI G H T O F APPEAL TO  TH E ARI ZO NA T AX CO U RT  
 

Th i s  de c i s i on  by  the  Appe a l s  Boa r d  i s  t he  f i na l  a dmi n i s t r a t i ve  de c i s i on  o f  
t he  De pa r t me n t  o f  Ec onom i c  Se c ur i t y .   Howe ve r ,  a ny  pa r ty  m a y  a ppe a l  t he  
de c i s i on  t o  t he  Ar i z ona  Tax  Cour t ,  wh i c h  i s  t he  Ta x  De pa r t men t  o f  t he  Supe r i o r  
Cou r t  i n  M a r i c opa  Coun t y .   Se e ,  Ar iz ona  Re v i s e d  S t a tu t e s ,  §§  12 - 901  t o  12 - 914 .   
I f  you  ha ve  que s t ions  a bou t  t he  p r oc e du r e s  f o r  f i l i ng  a n  a ppe a l ,  you  m us t  c on t a c t  
t he  Ar i z ona  Ta x  Cour t  a t  125  W .  Wa s h i ng t on  S t r e e t  i n  Phoe n i x ,  Ar i z ona  85003 -
2243 .   Te l e phone :  ( 602 )  506- 3776 .  

Fo r  you r  i n f o r m a t i on ,  we  s e t  f o r th  t he  p r ov i s i ons  o f  Ar i z ona  Re v i s e d  
S t a t u t e s ,  §  41 - 1993 ( C)  a nd  ( D) :  
 

C .  Any  pa r t y  a gg r i e ve d  by  a  de c i s i on  o f  t he  a ppe a l s  boa r d  
c onc e r n i ng  t a x  l i ab i l i t y ,  c o l l e c t i on  o r  e n f o r ce m e n t  ma y  
a ppe a l  t o  t he  t a x  c ou r t ,  a s  de f i ne d  i n  s e c t ion  12 - 161 ,  
w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  m a i l i ng  o r  e l ec t r on i c  
t r a n sm i s s i on  o f  t he  de c i s i on .   The  appe l l a n t  ne e d  no t  pa y  
a ny  o f  t he  t a x  pe na l t y  o r  i n t e r e s t  uphe l d  by  t he  a ppe a l s  
boa r d  i n  i t s  de c i s i on  be fo r e  i n i t i a t i ng ,  o r  i n  o r de r  t o  
m a i n t a i n  a n  a ppe a l  t o  t he  t a x  cou r t  pu r s ua n t  t o  t h i s  
s e c t i on .  

 
D .  Any  a ppe a l  t ha t  i s  t a ke n  t o  t a x  cou r t  pu r sua n t  t o  t h i s  

s e c t i on  i s  s ub j e c t  t o  t he  f o l l owi ng  p r ov i s i ons :  
 
1 .  No  i n j unc t i on ,  wr i t  o f  ma nda m us  o r  o t he r  l ega l  o r  

e qu i t a b l e  p r oc e s s  m a y  i s sue  i n  a n  a c t i on  in  a ny  
c ou r t  i n  t h i s  s t a t e  a ga i n s t  an  o f f i c e r  o f  t h i s  s t a t e  t o  
p r e ve n t  o r  e n j o i n  t he  c o l l e c t i on  o f  any  t a x ,  pe na l t y  
o r  i n t e r e s t .  
 

2 .  The  a c t ion  s ha l l  no t  be g i n  m ore  t ha n  t h i r t y  da ys  
a f t e r  t he  da t e  o f  m a i l i ng  o r  e l e c t r on i c  t r a n sm i s s i on  
o f  t he  a ppe a l s  boa r d ' s  de c i s i on .  Fa i lu r e  t o  b r ing  t he  
a c t i on  w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  ma i l i ng  o r  
e l e c t r on i c  t r a n sm i s s i on  o f  t he  a ppe a l s  boa r d ' s  
de c i s i on  c ons t i t u t e s  a  wa ive r  o f  t he  p r o t e s t  a nd  a  
wa i ve r  o f  a l l  c l a im s  a ga i ns t  t h i s  s t a t e  a r i s i ng  f r om 
o r  ba s e d  on  t he  i l l e ga l i t y  o f  t he  t ax ,  pe na l t i e s  a nd  
i n t e r e s t  a t  i s s ue .  
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3 .  The  s c ope  o f  r e v i e w  o f  an  a ppe a l  t o  t a x  c ou r t  

pu r s ua n t  t o  t h i s  s ec t i on  s ha l l  be  gove r ne d  by  s e c t i on  
12 - 910 ,  app l y i ng  se c t i on  23 - 613 .01  a s  t ha t  s ec t i on  
r e a ds  on  t he  da t e  t he  a ppe a l  i s  f i l e d  t o  t he  t a x  c ou r t  
o r  a s  t he re a f t e r  a me nde d .   E i t he r  pa r ty  t o  t he  ac t i on  
m a y  a ppea l  t o  t he  c ou r t  o f  a ppe a l s  o r  s up r eme  c ou r t  
a s  p r ov i de d  by  l a w.  
 

 
 

Cal l  the  Appea ls  Board  a t  (602)  771-9036  wi th  any  quest ions  
 

___________________________________________________________________________________ 
 
A  c opy  o f  t he  f o r ego i ng  wa s  m a i l e d  on  1 / 23 / 2020  
t o :  
 
( x )  E r :      Ac c t .  No :   
 
  
( x )  STATE O F  ARI ZO NA E  S  A  TAX U N I T  

c / o  STEPHEN J  W OM ACK,  ASST A T TORN EY  GENE R AL CFP/ CLA  
2005  N .  CENT RA L AVE.    
M AI L  DR OP 1911  
PHOE NI X,  AZ   8 5004  

 
( x )  SAN DRA  CAÑE Z,  CHI EF  O F  TAX  
        EM PLOYM E NT ADM I NI STRA TI ON  
        PO  BOX 602 8  
        PH OENI X,  AZ   8500 5 - 6028  
 
 
 
By :   _______________________________ 
         Fo r  The  Appe a l s  Boa r d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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 ____________________________________________________________________________________ 
 

    
    

   
     

STATE O F  ARI ZO NA E  S  A  TAX U N I T  
c / o  SUSA NNE C H YNOW ET H 
ASSI STA NT ATT ORNE Y GENE RA L 
CFP/ CLA  
2005  NO RTH C E NTRA L AVE  
M AI L  DR OP CO D E 1911  
PHOE NI X,  AZ   8 5004  

 
 Pe t i t i one r  De pa r t men t   

____________________________________________________________________________________ 
 

I M PO RTANT - - -  TH I S  I S  TH E AP PEAL S B O ARD’ S  DECI SI O N 
The  De pa r tm e n t  o f  Ec onom i c  Se c ur i t y  p r ov i de s  l a ngua g e  a s s i s t a nc e  f r e e  o f  
c ha r ge .   Fo r  a s s i s t a nc e  i n  you r  p r e fe r r e d  l a ngua ge ,  p l e a s e  c a l l  ou r  Of f i c e  o f  
Appe a l s  (602 )  771 -9036 .  
 
I M PO RTANT E - - -  ESTA E S  LA D E CI SI Ó N DEL AP PEAL S B O ARD  
The  De pa r t me n t  o f  Ec onom ic  Se c u r i t y  s umi n i s t r a  a yuda  de  l o s  i d i oma s  g r a t i s .   
Pa r a  r e c ib i r  a yuda  e n  s u  i d i om a  p r e fe r i do ,  po r  f a vo r  com un i c a r s e  c on  l a  o f i c i na  
de  a pe l ac i one s  ( 602 )  771 - 9036 .  
 

 
RI G H T TO  APP EAL TO  TH E ARI ZO NA T AX CO U RT  

 
Unde r  Ar i z ona  Re v i s e d  S t a t u t e s ,  §  41 - 1993 ,  t he  l a s t  da t e  t o  f i l e  an  

App l i c a t i on  f o r  Appe a l  i s  ***  M ar c h  5 ,  2020  *** .  

 
DECI SI O N 

AFFI RM ED  
 

THE PE TI TI O NER pe t i t i one d  fo r  he a r ing  f r om t he  De pa r tm e n t ’ s  
Re c ons i de r e d  De t e r m i na t i on  i s s ue d  on  Augus t  2 ,  2019 ,  wh i c h  a f f i rm e d  t he  M a y  
15 ,  2019 ,  De t e r m ina t i on  o f  Une m pl oym e n t  I ns u r a nc e  L i a b i l i t y ,  a nd  he l d  i n  pa r t  
t ha t  t he  Pe t i t i one r  wa s  a  suc c e s s o r  t o  a  l i a b l e  e m p l oye r ,  w i t h  UI  t a x  r a t e s  ba s e d  
upon  t he  p r e de c es so r ’ s  e xpe r i e nce  r a t i ng .  



Appe a l s  Boa r d  No .  T - 1638035 - 001 - B  -  Pa ge  2  
 

The  pe t i t i on  f o r  he a r i ng  hav i ng  be en  t i m e l y  f i l e d ,  t he  Appe a l s  Boa r d  ha s  
j u r i s d i c t i on  i n  t h i s  m a t t e r .  

 
W i t h  no t i c e  t o  t he  pa r t i e s ,  a  he a r i ng  wa s  c onduc t e d  on  Nove m be r  19 ,  2019 .   

A l l  pa r t i e s  we r e  g i ve n  t he  oppo r t un i t y  t o  p r e s e n t  e v i de nc e  on  t he  f o l l owi ng  
i s s ue :  

 
( 1 )  W he t he r  Pe t i t i one r  i s  l i a b l e  a s  a  suc c e s s o r  e n t i t y  f o r  t he  t a x  

l i a b i l i t y  a nd  t a x  r a t e  o f  a  p r e de c es so r  e n t i t y  i de n t i f i ed  i n  t he  
r e c o r d  a s     .   

 
The  Em ploye r  a ppea r e d  w i t h  t wo  wi t ne s s e s ,  who  t e s t i f i ed .   The  D e pa r tm e n t  

a ppe a r e d  w i t h  c ouns e l  a nd  one  w i t ne s s  who  t e s t i f i e d .   F i f t y - e i gh t  Exh i b i t s  we r e  
a dm i t t e d  i n t o  e v i de nc e  ( D1- D45  a nd  P1 - P4 ,  P6 - P9 ,  a nd  P13  a dm i t t e d  w i t hou t  
ob j e c t i on ,  P5 ,  P10 ,  a nd  P12  a dm i t t e d  ove r  ob j ec t i on ) .   

 
THE A PP EALS B OAR D FI NDS t he  f a c t s  pe r t i ne n t  t o  t he  i s s ue  be f o r e  us  

a nd  ne c e s s a r y  t o  ou r  de c i s ion  a r e :   
 

1 )  The  p r e de c e s s o r  bus i ne s s  a nd  Pe t i t i one r ’ s  bus i ne s s  p r ov i de d  t he  sa m e  
s e r v i ce :  i n s t a l l i ng  gua r d r a i l s  on  r oadwa ys .  The  m a r ke t  i s  s ma l l ,  a nd  t he  
ge ne r a l  and  s ub - c on t r a c t o r s  a l l  know e a c h  o t he r .   
 

2 )  The  p r ede c e s s o r  bus i ne s s  a nd  Pe t i t i one r ’ s  bus ine s s  a r e  bo t h  so l e -
p r op r i e t o r s h i p s  t ha t  we r e  r e g i s t e r e d  t o  t he  s am e  a dd r es s  a nd  u se d  t he  s am e  
phone  num be r .  The y  u s e d  the  s a m e  a dd r e s s  and  phone  num be r  be c a us e  t he  
p r e de c es so r  owne r  a nd  t he  Pe t i t i one r  l i ve  t oge t he r  a nd  a r e  i n  a  c om mi t t ed  
r e l a t i onsh i p ;  t he  sha r e d  phone  num ber  i s  t he i r  hom e  phone  l i ne .  

 
3 )  Pe t i t i one r  be ga n  p l a nn i ng  he r  bus i nes s  i n  2015 ,  whe n  he r  pa r t ne r  de c i ded  

he  wa n t ed  t o  s hu t  down  h i s  bus i nes s .  The  Pe t i t i one r  wa s  no t  r ea dy  to  
r e t i r e ,  s o  s he  de c ide d  t o  s t a r t  he r  own  bus i ne s s .   
 

4 )  Pe t i t i one r  ha d  wor ke d  i n  ke y  pos i t i ons  a t  t he  p r e de c es s o r  bus ine s s ,  s o  s he  
kne w wh a t  wa s  ne e de d .  The  Pe t i t i one r  s t a r t e d  wor k ing  t owa r ds  ge t t i ng  a  
c on t r ac t o r ’ s  l i c e ns e ,  a s  i t  wa s  m anda t o r y  i f  s he  wan t e d  t o  wor k  a s  a  
c on t r ac t o r .  

 
5 )  The  p r e de c e s s o r  bus i ne s s  o f f i c i a l l y  wound  down  on  J a nua r y  31 ,  2018 .  

 
6 )  Pe t i t i one r ’ s  bus i ne s s  o f f i c i a l l y  be gan  on  Fe b r ua r y  1 ,  2018 .  

 
7 )  On Fe b r ua r y  1 ,  2018 ,  t he  so l e  em p loye e  o f  t he  p r e de ce s s o r  bus i ne s s  a t  t he  

t i me  t he  bus i ne s s  wound  down  m ove d  t o  t he  Pe t i t i one r ’ s  c om pa ny .  
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8 )  The  own e r / ope r a to r  o f  t he  p r e de ce s s o r  c om pa ny  be ga n  wor k i ng  f o r  t he  
Pe t i t i one r ’ s  c om pany  a f t e r  t he  p r e de ce s s o r  c om pa ny  wound  down .  
 

9 )  Pe t i t i one r  pu r c ha se d  t he  bu l k  o f  t he  a s s e t s  o f  t he  p r e dec e s s o r  c om pa ny .  
 

10 )  The  bus ine s s e s  do  no t  c a r ry  a ny  i nve n t o r y ,  so  no  i nven t o r y  wa s  t r a n s f e r r e d  
be t we e n  the  c om pan i e s .  
 

11 )  The  t r a de  na m e s  o f  t he  p r e de c e s s o r  and  s uc c e s s o r  a r e  d i f f e r e n t .  
 

12 )  Con t r a c t s  a r e  g ive n  t o  t he  l owes t  b i dde r ,  w i t h  f e de r a l  r e gu la t i on  
de t e rm i n ing  t he  b idd i ng  p r oc e s s .  

 
Ar i z ona  Re v i s e d  S t a t u t e s  §  23 - 733 ,  p r ov i de s  i n  pe r t i ne n t  pa r t :  

 
T r a ns f e r  o f  e m p l oye r  expe r i e nc e  r a t i ng  a c c oun t s  t o  
s uc c e s s o r  e m p l oye r ;  l i a b i l i t y  o f  s uc ce s s o r  

  A .  W he n  a ny  e m p l oy i ng  un i t  i n  a ny  ma nne r  s uc c e e ds  t o  o r  
a c qu i r e s  t he  o r ga n i za t ion ,  t r a de  o r  bus i ne s s ,  o r  
s ubs t a n t i a l l y  a l l  o f  t he  a s s e t s  t he r e o f ,  e xce p t i ng  any  
a s s e t s  r e t a i ne d  by  s uc h  e m p l oye r  i nc i de n t  t o  t he  
l i qu i da t i on  o f  h i s  ob l i ga t i ons ,  whe t he r  o r  no t  s uc h  
a c qu i r i ng  e m p l oy ing  un i t  wa s  a n  e m p l oye r  w i t h i n  t he  
m e a n i ng  o f  s e c t i on  23 - 613 ,  p r i o r  t o  s uc h  a c qu i s i t i on ,  a nd  
c on t i nues  s uc h  o r ga n i za t ion ,  t r a de  o r  bus i ne s s ,  t he  
a c c oun t  o f  t he  p re de c e s s o r  e m p l oye r  s ha l l  be  t r a n s f e r r e d  
a s  o f  t he  da t e  o f  ac qu i s i t i on  t o  t he  suc c e s s o r  e m p l oye r  f o r  
t he  pu r pos e  o f  r a t e  de t e rm i na t i on .  

  B .  The  p r ede c e s s o r  a nd  suc c e s s o r  e m p l oye r s  s ha l l  be  
p r om p t l y  no t i f i e d  o f  t he  de t e rm i na t i on  m ade  upon  t he  
a pp l i ca t i on  wh i c h  s ha l l  bec om e  f i na l  f i f t e e n  da ys  a f t e r  
wr i t t e n  no t i c e  t he re o f  i s  s e rve d  pe r s ona l l y  o r  by  c e r t i f i e d  
m a i l  a ddr e s s e d  to  t he  l a s t  known  a dd re s s  o f  e a c h  
e m p l oy i ng  un i t  i nvo l ve d ,  un l e s s  w i th i n  s uc h  t i me  one  o f  
t he  pa r t i e s  f i l e s  w i t h  t he  depa r tm e n t  a  wr i t t e n  r e que s t  fo r  
r e c ons i de r a t i on .   W he n  t i me l y  r e ques t  f o r  r econs i de r a t i on  
i s  f i l e d ,  a  r e c ons ide r e d  de t e r mi na t i on  s ha l l  be  m a de .   The  
r e c ons i de r e d  de t e r m i na t i on  s ha l l  be c om e  f ina l  f i f t ee n  
d a ys  a f t e r  wr i t t e n  no t i ce  t he r e o f  i s  s e r ve d  pe r s o na l l y  o r  
by  c e r t i f i e d  m a i l  add r e s s e d  t o  t he  l a s t  known  a dd r e s s  o f  
e a c h  e m pl oy i ng  un i t  i nvo lve d ,  un l e s s  w i t h i n  s uc h  t im e  
one  o f  t he  e m ploy i ng  un i t s  i nvo lve d  f i l e s  w i t h  t he  
de pa r tm en t  a  wr i t t e n  pe t i t i on  f o r  he a r i ng .   W he n  t im e l y  
pe t i t i on  fo r  he a r i ng  i s  f i l e d ,  t he  pa r t i e s  s ha l l  be  a f f o r de d  
a n  oppo r tun i t y  f o r  he a r i ng  and  t he r e a f t e r  f u r n i s he d  w i t h  a  
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de c i s i on .   The  de c i s i on  s ha l l  be c om e  f ina l  un l e s s  a  
pe t i t i on  fo r  r e v i e w  i s  f i l e d  a s  p r ov i ded  i n  s e c t ion  23 - 672 .  

*           *           *  
D .  Any  i nd iv i dua l  o r  o r ga n iza t i on ,  i nc l ud i ng  the  t ype s  o f  

o r ga n i za t i ons  de sc r i be d  i n  s e c t i on  23 - 614 ,  whe t he r  o r  no t  
a n  e m pl oy i ng  un i t ,  wh i c h  i n  a ny  m a nne r  ac qu i r e s  t he  
o r ga n i za t i on ,  t r a de  o r  bus i ne s s ,  o r  s ubs t a n t i a l l y  a l l  o f  t he  
a s s e t s  t he r e o f ,  s ha l l  be  l i a b l e ,  i n  a n  am oun t  no t  t o  e xc ee d  
t he  r e a s ona b l e  va lue ,  a s  de t e r mi ne d  by  t he  depa r tm e n t ,  o f  
t he  o r ga n i z a t i on ,  t r a de ,  bus i ne s s  o r  a s s e t s  a cqu i r e d ,  fo r  
a ny  c on t r i bu t i ons ,  i n t e r e s t  a nd  pe na l t i e s  due  o r  a c c rue d  
a nd  unpa id  by  s uc h  p r e de c e s s o r  e m ploye r ,  e xce p t  t ha t  t he  
de pa r tm en t  m a y  wa i ve  t he  s uc c es so r ' s  l i a b i l i t y  f o r  suc h  
unpa i d  a m oun t s  i f  a  de t e rm i na t i on  t ha t  t he  p r e de c es s o r  
wa s  s ub j ec t  t o  t h i s  c ha p t e r  ha d  no t  be e n  m a de  a s  p r ov ide d  
i n  s e c t i on  23 - 724  p r i o r  t o  t he  da t e  o f  a c qu i s i t i on ,  and  
s uc h  l i ab i l i t y  on  t he  pa r t  o f  t he  s uc c e s so r  wou l d  be  
a ga i n s t  equ i t y  a nd  good  c ons c i e nce .   [ Em pha s i s  a dde d ] .  

*           *           *  

Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 - 1703 ( C) ,  p r ov i de s  a s  f o l l ows :  
 
  C .  Re po r t  o f  c ha nge s .   Ea c h  em p l oye r  a s  de f i ned  i n  A .R .S .  §  

23 - 613  s ha l l  p r omp t l y  no t i fy  t he  De pa r tm e n t  i n  wr i t i ng  o f  
a ny  c ha nge  i n  i t s  bus i ne s s  ope r a t i ons .   Cha n ge s  i nc l ude :  
t he  a c qu i s i t i on  o r  d i s posa l  o f  a l l  o r  a ny  pa r t  o f  t he  
bus i ne s s  ope r a t i ons  o r  a s se t s ;  a  c hange  i n  bus i ne s s  nam e  
o r  a ddr es s ;  ba nkr up t c y  o r  r e c e i ve r s h i p ;  o r  a ny  o the r  
c ha nge  pe r t a i n i ng  t o  t he  ope r a t i on  o r  owne r s h i p  o f  t he  
bus i ne s s  ope r a t i ons .   The  no t i f i c a t i on  s ha l l  i nc l ude  the  
da t e  o f  c ha nge ,  a nd  t he  na m e ,  a dd r e s s ,  a nd  t e l e phone  
num be r  o f  t he  pe r son ,  f i r m ,  c o r po r a t ion  o r  o f f i c i a l  p l a ce d  
i n  c ha r ge  o f  t he  o r ga n i za t i on ,  t r a de  o r  a s s e t s  o f  t he  
bus i ne s s .  

Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t i on  R6- 3 - 1713 ,  p rov i de s  i n  pe r t i ne n t  
pa r t  a s  f o l l ows :  

 
  A .  Ge ne r a l  

1 .  The  m a nne r  i n  wh i c h  an  o r ga n iz a t i on ,  t r a de  o r  
bus i ne s s  i s  ac qu i r e d  o r  s uc c e ede d  t o  i s  no t  
de t e rm i na t i ve  o f  suc c e s s o r  s t a t u s .   Bus i ne s s  m a y  be  
a c qu i r e d  o r  s uc ce e de d  t o  " i n  a ny  m a nne r "  wh i c h  
i nc l udes ,  bu t  i s  no t  l im i t e d  t o ,  a c qu i s i t i on  by  
pu r c ha s e ,  l e a s e ,  r e pos s e s s i on ,  ba nk r up t cy  
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p r oc e e d i ngs ,  de f a u l t ,  o r  t h rough  t he  t r a n s f e r  o f  a  
t h i r d  pa r ty .  

2 .  An  " o r ga n i z a t i on ,  t r a de  o r  bus i nes s "  a s  u s e d  i n  
A .R .S .  § §  23 - 613  a nd  23 -733 ( A)  th r ough  (D)  i s  
a c qu i r e d  i f  t he  f a c t o r s  o f  a n  em p l oye r ' s  
o r ga n i za t i on ,  t r a de  o r  bus i ne s s  s uc c e e de d  t o  a r e  
s u f f i c i e n t  t o  c ons t i t u t e  a n  e n t i r e  e x i s t i ng  ope r a t i ng  
bus i ne s s  un i t  a s  d i s t i ngu i she d  f r om t he  a c qu i s i t i on  
o f  m er e l y  d r y  a s se t s  f r om  wh i c h  a  new bus i nes s  m a y  
be  bu i l t .   The  que s t i on  o f  whe t he r  a n  o r ga n iz a t i on ,  
t r a de  o r  bus i ne s s  i s  ac qu i r e d  i s  de t e r mi ne d  f r om  a l l  
t he  f a c t o r s  o f  t he  pa r t i c u l a r  c a s e .   Am ong  t he  
f a c t o r s  t o  be  c ons ide r e d  a r e :  
a .  The  p l a c e  o f  bus i ne s s  
b .  The  t r a de  na m e  
c .  The  s t a f f  o f  e m pl oye e s  
d .  The  c us t om e r s  
e .  The  goodwi l l  
f .  The  i nven t o r y  
g .  The  a c c oun t s  r e ce iva b l e / a c coun t s  pa ya b l e  
h .  The  t oo l s  a nd  f i x t u r e s  
i .  O t he r  a s se t s .  

3 .  Fo r  t he  pu r pos e  o f  de t e rm i n i ng  s uc c es s o r s h i p  s t a tus  
unde r  A .R .S .  §§  23 - 613 ( A) ( 3 )  a nd  23 - 733 ( A)  o r  ( B) ,  
a n  i nd i v idua l  o r  em p l oy i ng  un i t  who  i n  a ny  m a nne r  
a c qu i r e s  o r  s uc c e e ds  t o  a l l  o r  a  pa r t  o f  a n  
o r ga n i za t i on ,  t r a de  o r  bus i ne s s  f r om a n  e m pl oye r  a s  
de f i ne d  in  A .R .S .  §  23 - 613  s ha l l  be  de e me d  t he  
s uc c e s s o r  e m p l oye r  p r ov i ded  t he  o r ga n i z a t i on ,  t r a de  
o r  bus i ne s s  i s  con t i nue d .   Con t inua t i on  o f  t he  
o r ga n i za t i on ,  t r a de  o r  bus i ne s s  s ha l l  be  p r e s um e d  i f  
t he  no rma l  bus i nes s  a c t i v i t y  wa s  no t  i n t e r r up te d  f o r  
m or e  t han  30  days  be f o re  o r  a f t e r  t he  da t e  o f  
t r a n s f e r .  … 

  B .  Spe c i a l  p r ov i s i ons  
1 .  An  i nd i v idua l  o r  em p l oy i ng  un i t  s ha l l  be  de t e rm i ne d  

a  s uc c e s so r  unde r  t he  p r ov i s i ons  o f  A .R .S .  §  23 -
733 ( A)  a nd  r e c e i ve  t he  e xpe r i e nc e  r a t i ng  a ccoun t  o f  
t he  p r e de c e s s o r  whe n  t he  o r ga n i za t i on ,  t r a de  o r  
bus i ne s s  a c qu i r e d  o r  s uc ce ede d  t o  c ons t i t u t e s  a l l  o f  
t he  p r e dec e s s o r ' s  e m p l oyme n t  ge ne ra t i ng  e n t e r p r i s e  
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upon  wh i c h  t he  e xpe r i enc e  r a t i ng  a c c oun t  wa s  
p r i ma r i l y  e s t a b l i s he d  w i t hou t  r e ga r d  t o  t hos e  f a c t o r s  
r e t a i ne d  by  t he  p re de c e s s o r  wh i c h  r ep r e s e n t :  
a .  Exe m pt  em p l oymen t ;  o r  
b .  Em pl oyme n t  ne ce s s a r y  f o r  t he  l i qu ida t i on  o f  

t he  t r a de  o r  bus i nes s ;  o r  
c .  Em pl oyme n t  a r i s i ng  f r om  t he  a c t i v i t i e s  

e s t a b l i s h ing  a no t he r  t r a de  o r  bus i ne s s ;  o r  
d .  Em pl oyme n t  a s  a  r e s u l t  o f  a n  o r ga n i z a t i on ,  

t r a de  o r  bus i ne s s  s uc c e ede d  t o  o r  a c qu i r ed  
w i t h i n  two  c a l e nda r  da ys  o f  t he  da t e  o f  
t r a n s f e r  o f  t he  en t e r p r i s e  upon  wh i c h  t he  
e xpe r i e nce  r a t i ng  ac c oun t  i s  ba s e d .  

*           *           *  
  C .  T r a ns f e r  o f  e n t i r e  bus i ne s s  

1 .  W he n  t he  De pa r t me n t  de t e rm i ne s  t ha t  a n  i nd iv i dua l  
o r  e m pl oy i ng  un i t  i s  a  s ucc e s s o r  a nd  s ha l l  i nhe r i t  
t h e  e xpe r i e nc e  r a t i ng  a c c oun t  o f  t he  p r e de c es s o r  a s  
p r ov i de d  i n  A .R .S .  §  23 - 733 ( A) ,  t he  de t e rm i na t i on  
s ha l l  be  s ub j e c t  t o  t he  s a m e  p r o v i s i ons  a s  
de t e rm i na t i ons  ma de  i n  ac c o r da nce  w i t h  A .R .S .  §  
23 - 724 .  

2 .  W he n  t he  e xpe r i e nc e  r a t i ng  a c c oun t  i s  t r a n s fe r r e d  t o  
t he  s uc ce s s o r ,  t he  s uc c e s s o r ' s  a ccoun t  s ha l l  be  
c ha r ge d  w i t h  be ne f i t s  de t e r mi ne d  c ha r ge a b le  a s  a  
r e s u l t  o f  t he  e m ploym e n t  i n  t h e  o r ga n i z a t i on ,  t r a de  
o r  bus ine s s  a cqu i r e d ,  a nd  t he  s ucc e s s o r ' s  
c on t r i bu t i on  r a t e  s ha l l  be  de t e rm i ne d  i n  a c c o r da nc e  
w i t h  A .R .S .  §  23 - 733 ( C)  f o r  t he  c a l e nda r  yea r  
be g i nn i ng  on  t he  da t e  o f  ac qu i s i t i on .  

*           *           *  
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  E .  L i a b i l i t y  f o r  p r e dec e s s o r ' s  de b t  
1 .  No t wi t h s t a nd i ng  subs e c t i ons  ( A)  and  ( B)  a bove ,  

whe n  a n  i nd i v i dua l  o r  e m p l oy i ng  un i t  i n  a ny  m a nne r  
s uc c e e ds  t o  o r  ac qu i r e s  t he  o r ga n i z a t i on ,  t r a de  o r  
bus i ne s s ,  o r  s ubs t a n t i a l l y  a l l  o f  t he  a s s e t s  o f  a n  
e m p l oye r  a s  de f i ne d  i n  A .R .S .  §  23 - 613 ,  t he  
s uc c e s s o r  s ha l l  be  e qua l ly  l i a b l e  a l ong  wi t h  t he  
p r e de c es so r  f o r  t he  c on t r i bu t i ons ,  i n t e r e s t  a nd  
pe na l t i e s  due  o r  a c c r ued  a nd  unpa i d  by  t he  
p r e de c es so r  a s  p rov i de d  in  A .R .S .  §  23 - 733 ( D) .   
[ Em pha s i s  a dde d ] .  

*           *           *  
 

 The  Pe t i t i one r  t e s t i f i e d  t ha t  s he  d i d  no t  pu r c ha s e  t he  p r e de c es s o r  c om pa ny  
a nd  s hou ld  no t  be  c ons i de red  a  s uc c es s o r  e m ploye r .  Howe ve r ,  a f t e r  a pp l y ing  t he  
r e l e va n t  Ar i z ona  l a w  t o  t he  e v i denc e  we  c onc l ude  t ha t  t he  Pe t i t i one r  i s  a  
s uc c e s s o r .  The  Ar i z ona  Adm i n i s t r a t i ve  Code  a nd  t he  Ar i z ona  Re v i s e d  S t a t u t e s  
s e t  f o r t h  c r i t e r i a  f o r  de t e r m i n i ng  whe n  a  bus i ne s s  i s  c ons i de r e d  a  suc c e s s o r  
c om pa ny .   

 
App l y i ng  t he  s t a tu t o r y  a nd  r e gu l a to r y  a u t ho r i t y  quo t e d  a bove  r e s u l t s  i n  

s i m p le  conc e p t s :  Ar e  t he  p r e de c es so r  a nd  suc c e s s o r  i n  t he  s am e  bus i ne s s ?  D i d  
t he  s uc ce s s o r  buy  m os t  o f  t he  p r e de c es s o r ’ s  i nve n t o r y  o r  a s s e t s?  D i d  t he  
s uc c e s s o r  c om pa ny  i nhe r i t  t h e  na m e  o r  r e pu t a t i on  o f  t he  p r e dece s s o r  c om pa ny?  
And ,  d i d  t he  emp l oye e s  f r om  t he  p r e de c es s o r  c ompa ny  m ove  ove r  t o  t he  
s uc c e s s o r  c om pa ny?  
 
 I n  t h i s  ca s e ,  t he  Pe t i t i one r ’ s  c om pa ny  i s  i n  t he  s a me  bus i ne s s ,  pu r c has e d  
t he  p r e dec e s s o r ’ s  a s s e t s ,  and  u s e d  t he  s a m e  e m p l oyee s .  A l t hough  Pe t i t i one r ’ s  
bus i ne s s  d i d  no t  ke e p  t he  sa m e  na me ,  we  c onc l ude  t ha t  t he  p re ponde r anc e  o f  
e v i de nc e  e s t a b l i s he s  t ha t  t he  Pe t i t i one r ’ s  bus i n e s s  i s  a  s uc c e s so r  e n t i t y  f o r  t he  
t a x  l i a b i l i t y  a nd  t ax  r a t e  o f  t he  p r e dec e s s o r  e n t i t y .  

 
THE AP PEALS  BOA RD  AFFI R M S t h e  De pa r t m e n t ’ s  Re c ons i de r e d  

De t e r mi na t i on  da t e d  Augus t  2 ,  2019 ,  r e ga rd i ng  t he  s uc c es so r  s t a t u s  o f  t he  
Pe t i t i one r .   
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The  e xpe r i e nc e  r a t i ng  a cc oun t  o f  Se l l e r  wa s  p r ope r l y  t r an s f e r r e d  t o  
Pe t i t i one r .  

 
 
DATE D:        2 / 4 / 2020       
 

APPEA L S BOA R D 
       
 
 
W I LLI AM  G.  DA DE,  Cha i r m a n    
 
J ANET L .  FELTZ,  M e m be r  
 
NAN CY M I LLER,  M e m be r  
       
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

RI G H T O F APPEAL TO  TH E ARI ZO NA T AX CO U RT  
 

Th i s  de c i s i on  by  the  Appe a l s  Boa r d  i s  t he  f i na l  a dmi n i s t r a t i ve  de c i s i on  o f  
t he  De pa r t me n t  o f  Ec onom i c  Se c ur i t y .   Howe ve r ,  a ny  pa r ty  m a y  a ppe a l  t he  
de c i s i on  t o  t he  Ar i z ona  Tax  Cour t ,  wh i c h  i s  t he  Ta x  De pa r t men t  o f  t he  Supe r i o r  
Cou r t  i n  M a r i c opa  Coun t y .   Se e ,  Ar iz ona  Re v i s e d  S t a tu t e s ,  §§  12 - 901  t o  12 - 914 .   
I f  you  ha ve  que s t ions  a bou t  t he  p r oc e du r e s  f o r  f i l i ng  a n  a ppe a l ,  you  m us t  c on t a c t  
t he  Ar i z ona  Ta x  Cour t  a t  125  W .  Wa s h i ng t on  S t r e e t  i n  Phoe n i x ,  Ar i z ona  85003 -
2243 .   Te l e phone :  ( 602 )  506- 3776 .  
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Fo r  you r  i n f o r m a t i on ,  we  s e t  f o r th  t he  p r ov i s i ons  o f  Ar i z ona  Re v i s e d  
S t a t u t e s ,  §  41 - 1993 ( C)  a nd  ( D) :  
 

C .  Any  pa r t y  a gg r i e ve d  by  a  de c i s i on  o f  t he  a ppe a l s  boa r d  
c onc e r n i ng  t a x  l i ab i l i t y ,  c o l l e c t i on  o r  e n f o r ce m e n t  ma y  
a ppe a l  t o  t he  t a x  c ou r t ,  a s  de f i ne d  i n  s e c t ion  12 - 161 ,  
w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  m a i l i ng  o r  e l ec t r on i c  
t r a n sm i s s i on  o f  t he  de c i s i on .   The  appe l l a n t  ne e d  no t  pa y  
a ny  o f  t he  t a x  pe na l t y  o r  i n t e r e s t  uphe l d  by  t he  a ppe a l s  
boa r d  i n  i t s  de c i s i on  be fo r e  i n i t i a t i ng ,  o r  i n  o r de r  t o  
m a i n t a i n  a n  a ppe a l  t o  t he  t a x  cou r t  pu r s ua n t  t o  t h i s  
s e c t i on .  

 
D .  Any  a ppe a l  t ha t  i s  t a ke n  t o  t a x  cou r t  pu r sua n t  t o  t h i s  

s e c t i on  i s  s ub j e c t  t o  t he  f o l l owi ng  p r ov i s i ons :  
 
1 .  No  i n j unc t i on ,  wr i t  o f  ma nda m us  o r  o t he r  l ega l  o r  

e qu i t a b l e  p r oc e s s  m a y  i s sue  i n  a n  a c t i on  in  a ny  
c ou r t  i n  t h i s  s t a t e  a ga i n s t  an  o f f i c e r  o f  t h i s  s t a t e  t o  
p r e ve n t  o r  e n j o i n  t he  c o l l e c t i on  o f  any  t a x ,  pe na l t y  
o r  i n t e r e s t .  
 

2 .  The  a c t ion  s ha l l  no t  be g i n  m ore  t ha n  t h i r t y  da ys  
a f t e r  t he  da t e  o f  m a i l i ng  o r  e l e c t r on i c  t r a n sm i s s i on  
o f  t he  a ppe a l s  boa r d ' s  de c i s i on .  Fa i lu r e  t o  b r ing  t he  
a c t i on  w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  ma i l i ng  o r  
e l e c t r on i c  t r a n sm i s s i on  o f  t he  a ppe a l s  boa r d ' s  
de c i s i on  c ons t i t u t e s  a  wa ive r  o f  t he  p r o t e s t  a nd  a  
wa i ve r  o f  a l l  c l a im s  a ga i ns t  t h i s  s t a t e  a r i s i ng  f r om 
o r  ba s e d  on  t he  i l l e ga l i t y  o f  t he  t ax ,  pe na l t i e s  a nd  
i n t e r e s t  a t  i s s ue .  

 
3 .  The  s c ope  o f  r e v i e w  o f  an  a ppe a l  t o  t a x  c ou r t  

pu r s ua n t  t o  t h i s  s ec t i on  s ha l l  be  gove r ne d  by  s e c t i on  
12 - 910 ,  app l y i ng  se c t i on  23 - 613 .01  a s  t ha t  s ec t i on  
r e a ds  on  t he  da t e  t he  a ppe a l  i s  f i l e d  t o  t he  t a x  c ou r t  
o r  a s  t he re a f t e r  a me nde d .   E i t he r  pa r ty  t o  t he  ac t i on  
m a y  a ppea l  t o  t he  c ou r t  o f  a ppe a l s  o r  s up r eme  c ou r t  
a s  p r ov i de d  by  l a w.  
 

 
 

Cal l  the  Appea ls  Board  a t  (602)  771-9036  wi th  any  quest ions  
 

___________________________________________________________________________________ 
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A  c opy  o f  t he  f o r ego i ng  wa s  m a i l e d  on  02 / 04 /2020  
t o :  
 
( x )  E r :                         
         

Ac c t .  No :  

 
( x )  SUSA NN E CHY N OW ETH  

ASSI STA NT ATT ORNE Y GENE RA L CFP/ C LA  
2005  NO RTH C E NTRA L AVE,  M A I L  DROP CODE 19 11  
PHOE NI X,  AZ   8 5004  

 
 
( x )  SAN DRA  CAÑE Z,  CHI EF  O F  TAX  

EM PLOY M ENT A DM I NI STRATI ON  
P  O  BO X  6028  
PHOE NI X,  AZ   8 5005 - 6028  

 
 
 
By :   _______________________________ 

Fo r  The  Appe a l s  Boa r d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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STATE O F  ARI ZO NA E  S  A  TAX U N I T  
c / o  SUSANNE C HYN OW ETH ,  ASST  
ATTO RN EY GE N ERAL  
2005  N .  CENT RA L AVE.   M AI L  D ROP 
1911  
PHOE NI X,  AZ   8 5004   

 
 Pe t i t i one r  De pa r t men t   

_____________________________________________________________________________________ 
 

I M PO RTANT - - -  TH I S  I S  TH E AP PEAL S B O ARD’ S  DECI SI O N 
The  De pa r tm e n t  o f  Ec onom i c  Se c ur i t y  p r ov i de s  l a ngua g e  a s s i s t a nc e  f r e e  o f  
c ha r ge .   Fo r  a s s i s t a nc e  i n  you r  p r e fe r r e d  l a ngua ge ,  p l e a s e  c a l l  ou r  Of f i c e  o f  
Appe a l s  (602 )  771 -9036 .  
 
I M PO RTANT E - - -  ESTA E S  LA D E CI SI Ó N DEL AP PEAL S B O ARD  
The  De pa r t me n t  o f  Ec onom ic  Se c u r i t y  s umi n i s t r a  a yuda  de  l o s  i d i oma s  g r a t i s .   
Pa r a  r e c ib i r  a yuda  e n  s u  i d i om a  p r e fe r i do ,  po r  f a vo r  com un i c a r s e  c on  l a  o f i c i na  
de  a pe l ac i one s  ( 602 )  771 - 9036 .  
 

 
RI G H T TO  APP EAL TO  TH E ARI ZO NA T AX CO U RT  

 
Unde r  Ar i z ona  Re v i s e d  S t a t u t e s ,  §  41 - 1993 ,  t he  l a s t  da t e  t o  f i l e  an  

App l i c a t i on  f o r  Appe a l  i s  ***  M ar c h  30 ,  2020  *** .  

DECI SI O N 
AFFI RM ED  

 

 
 
 THE P E TI TI O NER  p e t i t i one d  f o r  a  he a r i ng  f r om  t he  De pa r t men t ’ s  
Re c ons i de r e d  De t e r m i na t i on  i s s ue d  on  Augus t  12 ,  2019 .  The  pe t i t i on  f o r  he a r i ng  
ha v i ng  bee n  t im e l y  f i l e d ,  t he  App e a l s  Boa r d  has  j u r i s d i c t i o n  i n  t h i s  m a t t e r .  
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W i t h  no t i c e  t o  t he  pa r t i e s ,  a  he a r i ng  wa s  c on duc t e d  on  J a nua r y  24 ,  202 0 .   
A l l  pa r t i e s  we r e  g i ve n  t he  oppo r t un i t y  t o  p r e s e n t  e v i de nc e  on  t he  f o l l owi ng  
i s s ue s :  

 
( 1 )  W he t he r  t he  wor ke r  u t i l i z ed  by  Pe t i t i one r  a s  a  j a n i t o r  wa s  a n  

e m p l oyee ;  a nd   
 

( 2 )  W he t he r  pa ym e n t s  Pe t i t i one r  m a de  t o  t he  wor ke r  du r i ng  t he  
a ud i t  pe r i od  c ons t i t u t e  wa ge s ,  r e s u l t i ng  i n  a moun t s  due  i n  t a x ,  
i n t e r e s t ,  p e na l t i e s ,  j ob  t r a i n i ng  t a x ,  an d  s pe c i a l  a s s e s s me n t s .   

 
The  Em pl oye r  a ppe a r e d  w i th  one  w i t ne s s .  The  De pa r tm e n t  a ppe a r e d  w i t h  

c ouns e l  and  t wo  w i t ne s se s ,  one  o f  whom  t e s t i f i e d .  Se ve n  e xh i b i t s  we r e  adm i t t ed  
i n t o  e v i de nc e  ( D1  –  D7) .   
 

THE A PP EALS B OAR D FI NDS t he  f a c t s  pe r t i ne n t  t o  t he  i s s ue  be f o r e  us  
a nd  ne c e s s a r y  t o  ou r  de c i s ion  a r e :   

 
1 .  The  Pe t i t i one r  s t a r t e d  h i s  bus i ne s s  i n  2001  by  buy i ng  a n  e x i s t i ng  

p r a c t i c e .  The  W or ke r  ha d  be e n  p rov i d i ng  j a n i t o r i a l  s e r v i ce s  a s  a n  
i nde pe nde n t  c on t r a c t o r  c l ea n i ng  t he  wor kp la c e  onc e  a  we e k  s i nc e  
1987 .  W he n  t he  Pe t i t i one r  ac qu i r e d  the  bus i nes s ,  he  c on t i nue d  to  u s e  
t he  W or ke r ’ s  c l e a n i ng  s e r v i c e .  

 
2 .  I n  2003 ,  t he  Pe t i t i one r  h i r e d  W orke r  a s  a  de n t a l  a s s i s t a n t .  The  

a g r e em e n t  f o r  c l ea n i ng  d i d  no t  c hange .  W orke r  wa s  e m p l oye d  a s  a  
de n t a l  a s s i s t a n t  du r i n g  bus i ne s s  hou r s  a nd  c on t i nue d  t o  p rov i de  
no r m a l  j an i t o r i a l  s e r v i ce s  du r i ng  o f f  hou r s .  

 
3 .  W or ke r  p r ov i de s  s e r v i ce s  a s  a  de n t a l  a s s i s t a n t  e m p l oyee  t o  Pe t i t i one r  

a pp r ox ima t e l y  t we n t y - f ou r  hou r s  pe r  we e k .  W or ke r  spe nds  be t we e n  
t wo  a nd  f ou r  hour s  pe r  we e k  p r ov i d i ng  j a n i t o r i a l  s e r v i c e s  t o  t he  
Pe t i t i one r .  

 
4 .  The  Pe t i t i one r  p r ov i de d  t he  wor ke r  w i t h  a  W- 2  f o rm  fo r  wor k  a s  a  

de n t a l  a s s i s t a n t  em p l oye e  a nd  a  I RS  1099  f o rm  f o r  wor k  pe r f o rm e d  a s  
a  j a n i t o r i a l  s e r v i c es  p r ov i de r .   

 
Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 - 1706 ,  p r ov i de s  i n  pe r t i ne n t  pa r t  a s  
f o l l ows :  

 
Com bi n i ng  i nc l uded  a nd  e xc l ude d  s e rv i c e s  

 
Se c t i on  23 - 615  o f  t he  Em ploym e n t  Se c u r i t y  La w o f  Ar i z ona  p r ov i de s  t ha t :  
“ ‘ Em pl oym e n t ’  me a ns  a ny  s e r v i ce  o f  wha t eve r  na t u re  pe r f o rm e d  by  a n  
e m p l oyee  f o r  t he  pe r s on  e mp l oy i ng  h i m ,  .  .  . ”  
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I n  c on f o r m i t y  w i t h  t h i s  s e c t i on ,  t he  De pa r t m e n t  o f  Ec onom i c  Se c u r i t y  
p r e s c r i bes :  
 

A .  I f  1 / 2  o r  m or e  o f  t he  s e r v i c e s  pe r f o rm e d  du r i ng  a ny  pe r i od  by  a n  
e m p l oyee  f o r  t he  pe r s on  em p l oy i ng  h i m  c ons t i t u t e s  em p l oymen t ,  a l l  
o f  t he  s e r v i c e s  o f  s uc h  emp l oye e  f o r  s uc h  pe r i od  s ha l l  be  de eme d  t o  
be  e m p l oym e n t ,  bu t  i f  more  t ha n  ½  o f  t he  s e r v i c e s  pe r f o rm e d  du r i ng  
a ny  s uc h  pa y  pe r iod  by  a n  e m p l oyee  f o r  t he  pe r s on  em p l oy i ng  h i m 
doe s  no t  c ons t i t u t e  e m p l oym e n t ,  t he n  none  o f  t he  s e r v i c e s  o f  s uc h  
e m p l oyee  f o r  s uc h  pe r i od  s ha l l  be  de e m ed  t o  be  e m p l oym e n t .  
( Em pha s i s  a dde d )  
 
B .  As  u s e d  i n  t h i s  r e gu l a t i on  t he  t e rm  “ pa y  pe r i od”  m ea ns  a  pe r i od  o f  
no t  m ore  t ha n  31  c ons e c u t i ve  da ys  f o r  wh ic h  pa yme n t  o f  
r e m uner a t i on  i s  o r d i na r i l y  m a de  t o  t he  em p l oye e  by  t he  pe r s on  
e m p l oy i ng  h i m .  

 
 The  Pe t i t i one r  c ha r a c t e r i z ed  t h i s  hea r i ng  a s  a n  a t t a c k  on  t he  wor ke r ’ s  s id e  
bus i ne s s .  I t  i s  no t .  No t h i ng  i n  t h i s  de c i s i on  w i l l  a f f ec t  t he  wor ke r ’ s  bus i ne s s .  
The  s o l e  c ons e quenc e  he re  i s  t he  Pe t i t i one r ’ s  t a x  r a t e ,  a nd  how i t  m a y  c ha nge  i f  
t he  wor ke r  i s  f ound  t o  be  a n  e m p l oyee .  
 
 No r m a l l y ,  t he  de t e r mi na t i on  o f  whe t he r  a n  i nd i v i dua l  i s  wor k i ng  a s  a n  
i nde pe nde n t  c on t r a c t o r  o r  a n  e m p l oye e  i s  de pe nde n t  on  a  s e r i e s  o f  t e s t s  t o  
de t e rm i ne  t he  c on t r o l  a nd  f i na nc i a l  l i a b i l i t y  o f  t he  pa r t i e s .  Howe ve r ,  i n  t h i s  
c a s e ,  wher e  t he  wor ke r  a t  i s s ue  p r ov ide s  s e r v i c e s  bo t h  a s  a n  e mp l oye e  a nd  a s  a n  
[ pos s i b l e ]  i nde pende n t  c on t r a c t o r ,  t he  De pa r tm e n t  ha s  r e s o lve d  a ny  que s t i ons  
w i t h  a  s im p l e  t e s t :  i n  wha t  c a pa c i t y  doe s  t he  wor ke r  p r ov i de  t he  bu l k  o f  t he i r  
s e r v i ce s ?  I f  t he  wor ke r  p r ov i de s  m os t  o f  t he i r  s e r v i c es  a s  a n  em p l oye e ,  t he n  t he  
wor ke r  i s  t r ea t e d  a s  a n  em p l oye e .  I f  t he  wor ke r  i s  p r ov i d ing  m os t  o f  t he i r  
s e r v i ce s  a s  a n  i nde pe nde n t  c on t r a c t o r ,  t he n  t he  wor ke r  i s  t r e a t e d  a s  an  
i nde pe nde n t  c on t r a c t o r  f o r  a l l  wo r k  pe r f o rm ed .  
 
 He r e ,  t he  wor ke r  p r ov i de d  app r ox i ma t e l y  t we n t y - f ou r  hou r s  pe r  we e k  a s  a n  
e m p l oyee  a nd  on l y  t wo  t o  f ou r  hou r s  pe r  we e k  a s  a n  i nde pe nde n t  con t r a c t o r .  
The r e f o r e ,  t he  wor ke r  m us t  be  t r e a t ed  s o l e l y  a s  a n  e mp l oye e  f o r  t he  pu rpos e s  o f  
t he  Pe t i t i one r ’ s  t ax  r a t i ng .  
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THE AP PEALS  BOA RD  AFFI R M S t h e  De pa r t m e n t ’ s  Re c ons i de r e d  

De t e r mi na t i on  da t e d  Augu s t  12 ,  2019 .  Se r v i c e s  pe r f o rm e d  by  t he  W or ke r  
c ons t i t u t e  e m pl oym e n t  a nd  a l l  f o rm s  o f  r em u ne r a t ion  pa i d  f o r  s uc h  s e r v i c e s  
c ons t i t u t e  wa ge s .   

 
 

 
DATE D:        2 / 27 /2020         
 

APPEA L S BOA R D 
       
 
 
W I LLI AM  G.  DA DE,  Cha i r m a n    
 
J ANET L .  FELTZ,  M e m be r  
 
NAN CY M I LLER,  M e m be r  
       
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

RI G H T O F APPEAL TO  TH E ARI ZO NA T AX CO U RT  
 

Th i s  de c i s i on  by  the  Appe a l s  Boa r d  i s  t he  f i na l  a dmi n i s t r a t i ve  de c i s i on  o f  
t he  De pa r t me n t  o f  Ec onom i c  Se c ur i t y .   Howe ve r ,  a ny  pa r ty  m a y  a ppe a l  t he  
de c i s i on  t o  t he  Ar i z ona  Tax  Cour t ,  wh i c h  i s  t he  Ta x  De pa r t men t  o f  t he  Supe r i o r  
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Cour t  i n  M a r i c opa  Coun t y .   Se e ,  Ar iz ona  Re v i s e d  S t a tu t e s ,  §§  12 - 901  t o  12 - 914 .   
I f  you  ha ve  que s t ions  a bou t  t he  p r oc e du r e s  f o r  f i l i ng  a n  a ppe a l ,  you  m us t  c on t a c t  
t he  Ar i z ona  Ta x  Cour t  a t  125  W .  Wa s h i ng t on  S t r e e t  i n  Phoe n i x ,  Ar i z ona  85003 -
2243 .   Te l e phone :  ( 602 )  506- 3776 .  

Fo r  you r  i n f o r m a t i on ,  we  s e t  f o r th  t he  p r ov i s i ons  o f  Ar i z ona  Re v i s e d  
S t a t u t e s ,  §  41 - 1993 ( C)  a nd  ( D) :  
 

C .  Any  pa r t y  a gg r i e ve d  by  a  de c i s i on  o f  t he  a ppe a l s  boa r d  
c onc e r n i ng  t a x  l i ab i l i t y ,  c o l l e c t i on  o r  e n f o r ce m e n t  ma y  
a ppe a l  t o  t he  t a x  c ou r t ,  a s  de f i ne d  i n  s e c t ion  12 - 161 ,  
w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  m a i l i ng  o r  e l ec t r on i c  
t r a n sm i s s i on  o f  t he  de c i s i on .   The  appe l l a n t  ne e d  no t  pa y  
a ny  o f  t he  t a x  pe na l t y  o r  i n t e r e s t  uphe l d  by  t he  a ppe a l s  
boa r d  i n  i t s  de c i s i on  be fo r e  i n i t i a t i ng ,  o r  i n  o r de r  t o  
m a i n t a i n  a n  a ppe a l  t o  t he  t a x  cou r t  pu r s ua n t  t o  t h i s  
s e c t i on .  

 
D .  Any  a ppe a l  t ha t  i s  t a ke n  t o  t a x  cou r t  pu r sua n t  t o  t h i s  

s e c t i on  i s  s ub j e c t  t o  t he  f o l l owi ng  p r ov i s i ons :  
 
1 .  No  i n j unc t i on ,  wr i t  o f  ma nda m us  o r  o t he r  l ega l  o r  

e qu i t a b l e  p r oc e s s  m a y  i s sue  i n  a n  a c t i on  in  a ny  
c ou r t  i n  t h i s  s t a t e  a ga i n s t  an  o f f i c e r  o f  t h i s  s t a t e  t o  
p r e ve n t  o r  e n j o i n  t he  c o l l e c t i on  o f  any  t a x ,  pe na l t y  
o r  i n t e r e s t .  
 

2 .  The  a c t ion  s ha l l  no t  be g i n  m ore  t ha n  t h i r t y  da ys  
a f t e r  t he  da t e  o f  m a i l i ng  o r  e l e c t r on i c  t r a n sm i s s i on  
o f  t he  a ppe a l s  boa r d ' s  de c i s i on .  Fa i lu r e  t o  b r ing  t he  
a c t i on  w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  ma i l i ng  o r  
e l e c t r on i c  t r a n sm i s s i on  o f  t he  a ppe a l s  boa r d ' s  
de c i s i on  c ons t i t u t e s  a  wa ive r  o f  t he  p r o t e s t  a nd  a  
wa i ve r  o f  a l l  c l a im s  a ga i ns t  t h i s  s t a t e  a r i s i ng  f r om 
o r  ba s e d  on  t he  i l l e ga l i t y  o f  t he  t ax ,  pe na l t i e s  a nd  
i n t e r e s t  a t  i s s ue .  

 
3 .  The  s c ope  o f  r e v i e w  o f  an  a ppe a l  t o  t a x  c ou r t  

pu r s ua n t  t o  t h i s  s ec t i on  s ha l l  be  gove r ne d  by  s e c t i on  
12 - 910 ,  app l y i ng  se c t i on  23 - 613 .01  a s  t ha t  s ec t i on  
r e a ds  on  t he  da t e  t he  a ppe a l  i s  f i l e d  t o  t he  t a x  c ou r t  
o r  a s  t he re a f t e r  a me nde d .   E i t he r  pa r ty  t o  t he  ac t i on  
m a y  a ppea l  t o  t he  c ou r t  o f  a ppe a l s  o r  s up r eme  c ou r t  
a s  p r ov i de d  by  l a w.  
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Cal l  the  Appea ls  Board  a t  (602)  771-9036  wi th  any  quest ions  
 

___________________________________________________________________________________ 
 
A  c opy  o f  t he  f o r ego i ng  wa s  m a i l e d  on  2 / 27 / 2020  
t o :  
 
( x )  E r :        Ac c t .  No :   
 
  
( x )  SUSA NN E CHY N OW ETH  

ASSI STA NT ATT ORNE Y GENE RA L CFP/ C LA  
2005  NO RTH C E NTRA L AVE,  M A I L  DROP CODE 19 11  
PHOE NI X,  AZ   8 5004  

 
 
( x )  SAN DRA  CAÑE Z,  CHI EF  O F  TAX  

EM PLOY M ENT A DM I NI STRATI ON  
P  O  BO X  6028  
PHOE NI X,  AZ   8 5005 - 6028  

 
 
 
By :   ___________EE____________________ 
         Fo r  The  Appe a l s  Boa r d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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STATE O F  ARI ZO NA E  S  A  TAX U N I T  
c / o  WENDY  HAR RI SON,  ASST  
ATTO RN EY GE N ERAL CF P/ CLA  
2005  N  C ENTR AL AVE   
M AI L  DR OP 1911  
PHOE NI X,  AZ   8 5004   

 
 Pe t i t i one r  De pa r t men t   

_____________________________________________________________________________________ 
 

I M PO RTANT - - -  TH I S  I S  TH E AP PEAL S B O ARD’ S  DECI SI O N 
The  De pa r tm e n t  o f  Ec onom i c  Se c ur i t y  p r ov i de s  l a ngua g e  a s s i s t a nc e  f r e e  o f  
c ha r ge .   Fo r  a s s i s t a nc e  i n  you r  p r e fe r r e d  l a ngua ge ,  p l e a s e  c a l l  ou r  Of f i c e  o f  
Appe a l s  (602 )  771 -9036 .  
 
I M PO RTANT E - - -  ESTA E S  LA D E CI SI Ó N DEL AP PEAL S B O ARD  
The  De pa r t me n t  o f  Ec onom ic  Se c u r i t y  s umi n i s t r a  a yuda  de  l o s  i d i oma s  g r a t i s .   
Pa r a  r e c ib i r  a yuda  e n  s u  i d i om a  p r e fe r i do ,  po r  f a vo r  com un i c a r s e  c on  l a  o f i c i na  
de  a pe l ac i one s  ( 602 )  771 - 9036 .  
 

 
RI G H T TO  APP EAL TO  TH E ARI ZO NA T AX CO U RT  

 
Unde r  Ar i z ona  Re v i s e d  S t a t u t e s ,  §  41 - 1993 ,  t he  l a s t  da t e  t o  f i l e  an  

App l i c a t i on  f o r  Appe a l  i s  ***  Apr i l  20 ,  2020  *** .  

DECI SI O N 
AFFI RM ED  

 
 THE P E TI TI O NER  p e t i t i one d  f o r  a  he a r i ng  f r om  t he  De pa r t men t ’ s  
Re c ons i de r e d  De te r mi na t i on  i s s ue d  on  Fe b r ua r y  4 ,  2019 ,  wh i c h  a f f i rm e d  t he  
De t e r mi na t i on  o f  Une m pl oym e n t  I ns u r a nc e  L i a b i l i t y  a nd  No t i c e  o f  Ass e s s m e n t  
da t e d  Augus t  10 ,  2018 ,  a nd  he l d  t ha t  t he  s e rv i c e s  pe r f o r m e d  by  t he  I ncom e  Ta x  
P r e pa r e r s  we r e  c o r r ec t l y  de t e r mine d  t o  c o ns t i t u t e  em pl oym e n t  a nd  a l l  
r e num er a t i on  pa i d  f o r  s uc h  s e r v i c e s  c ons t i t u t e d  wa ge s .  The  pe t i t i on  f o r  he a r i ng  
ha v i ng  bee n  t im e l y  f i l e d ,  t he  Appe a l s  Boa r d  has  j u r i s d i c t i o n  i n  t h i s  m a t t e r .  
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W i t h  no t i c e  t o  t he  pa r t i e s ,  a  he a r i ng  wa s  c onduc t e d  on  De c e m be r  18 ,  2019 .   

A l l  pa r t i e s  we r e  g i ve n  t he  oppo r t un i t y  t o  p r e s e n t  e v i de nc e  on  t he  f o l l owi ng  
i s s ue s :  

 
( 1 )  W he t he r  wor ke r s  u t i l i z e d  by  Pe t i t i one r  a s  i nc om e  t a x  p r e pa r e r s  

we r e  e m pl oye e s  f rom   Ja nua r y  1 ,  2017  t h r ough  J une  30 ,  2018  
( t he  “a ud i t  pe r i od” ) ;  a nd   
 

( 2 )  W he t he r  pa ym e n t s  Pe t i t i one r  m a de  to  wor ke r s  du r i ng  t he  a ud i t  
pe r i od  cons t i t u t e  wa ge s ,  r e s u l t i ng  i n  a moun t s  due  i n  t a x ,  
i n t e r e s t ,  p e na l t i e s ,  j ob  t r a i n i ng  t a x ,  an d  s pe c i a l  a s s e s s me n t s .   

 
The  Em pl oye r  a ppe a r e d  w i t h  t h r e e  w i t ne s s es .  The  D e pa r tm e n t  a ppe a r ed  

w i t h  c ouns e l ,  t wo  wi t ne s s es ,  a nd  a n  obs e r ve r .  S i x t e e n  e xh i b i t s  we r e  a dm i t t e d  
i n t o  e v i de nc e  ( D1-D16) .  
 
 THE A PP EALS B OAR D FI NDS t he  f a c t s  pe r t i ne n t  t o  t he  i s s ue  be f o r e  us  
a nd  ne c e s s a r y  t o  ou r  de c i s ion  a r e :   
 

1 .  Pe t i t i one r  owne d  a  t a x  p r e pa r a t i on  bus i ne s s  du r i ng  t he  a ud i t  pe r iod .  
 

2 .  W he n  t a x  s e a s on  app r oa c hed ,  t he  Pe t i t i one r  ne e de d  e x t r a  wor ke r s  t o  
ha nd l e  t he  i nc re a se d  wor k loa d .  

 
3 .  Pe t i t i one r  a pp r oa che d  one  wor ke r  t o  o f f e r  h i m  em p l oym e n t  ( wor ke r  

F ) .  The  wor ke r  wa n t e d  t o  wor k  a s  a n  i nde pende n t  c on t r a c t o r  a nd  s e t  
up  a  c on t r a c t  w i t h  t he  Pe t i t i one r .  

 
4 .  Onc e  t ha t  wor ke r  wa s  i n  p l a c e ,  t he  Pe t i t i one r  r ea c he d  ou t  t o  a  f o r m er  

e m p l oyee  ( wor ke r  W )  a nd  o f f e r ed  t ha t  wor ke r  an  i nde pende n t  
c on t r ac t o r  pos i t i on  a s  we l l .  

 
5 .  A t h i r d  wor ke r  ( RB)  i s  t he  s pous e  o f  t he  Pe t i t i one r  a nd  wor ke d  s o l e l y  

f o r  t he  Pe t i t i one r ’ s  bus i ne s s .   
 
6 .  The  wor ke r s  u s ed  t he  Pe t i t i one r ’ s  e qu i pm en t ,  a nd  we r e  l imi t e d  t o  

pe r f o rm ing  s e r v i ce s  a t  t he  Pe t i t i one r ’ s  wor kp l a c e  du r ing  wor k  hou r s  
d i c t a t e d  by  t he  Pe t i t i one r .  The  worke r s  c ou ld  no t  a cce s s  o r  p roc e s s  
t a x  r e t u r ns  on  t he i r  own  e qu i pm e n t  o r  s o l e l y  a t  t he i r  own  d i s c r e t i on .  

 
7 .  The  wor ke r s  d i d  no t  s i gn  t he  c om pl e t e d  r e tu r n s .  A l l  r e t u r n s  we r e  

s i gne d  by  t he  Pe t i t i one r ’ s  e m p l oyee  RB.  S i m i l a r l y ,  a l l  r ec o r ds  we r e  
ke p t  by  the  Pe t i t i one r ,  no t  t he  t a x  p re pa r e r s .  

 
8 .  The  wor ke r s  ha d  mi n i ma l  c os t s  i n  p r oc e s s i n g  the  r e t u r ns .  
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9 .  W or ke r  W  wa s  wor k i ng  a s  a n  i ndepe nde n t  c on t r ac t o r  a t  one  o t he r  

bus i ne s s ,  bu t  no t  a s  a  t a x  p r e pa re r .  W or ke r  F  he l d  h i m s e l f  ou t  a s  a n  
i nde pe nde n t  c on t r a c t o r  a nd  t r a c ke d  c os t s  i ncu r r e d  wh i l e  wor k i ng  f o r  
Pe t i t i one r  ( a m ong  o t he r s ) .  

 
10 .  The  wor ke r s  s e l ec t e d  wh i c h  r e t u r ns  t o  p r oc e s s  a nd  t r a c ke d  c om ple t e d  

r e t u r ns .  The  wor ke r s  we r e  pa i d  e xc lu s i ve l y  on  t he  ba s i s  o f  c omp l e t ed  
r e t u r ns .  

 
11 .  The  Pe t i t i one r  a nd  t he  W orke r s  ha d  a  wr i t t e n  wor k  a g r e e me n t .  The  

a g r e em e n t  a l l owed  e i t he r  pa r t y  t o  e nd  t he  bus i nes s  r e l a t i ons h i p  
w i t hou t  no t i c e  a nd  w i t hou t  pe na l t y .  

 
Ar i z ona  Re v i s e d  S t a t u t e s ,  Se c t i on  23 - 615 ,  p rov i de s  i n  pe r t i ne n t  pa r t  a s  fo l l ows :  
 

Em pl oyme n t ;  de f i n i t i on  
 
A .  " Em pl oym e n t "  m e a ns  a ny  s e r v i ce  o f  wha t e ve r  na t u r e  pe r f o rm e d  by  an  
e m p l oyee  f o r  t he  pe r s on  e m p l oy i ng  t he  e mp l oye e ,  i nc l ud i ng  s e r v i ce  i n  
i n t e r s t a t e  c om m er ce ,  … 
 

Ar i z ona  Re v i s e d  S t a t u t e s ,  Se c t i on  23 - 617 ,  p rov i de s  i n  pe r t i ne n t  pa r t  a s  fo l l ows :  
 
" Exe m pt  e m p l oyme n t "  m e ans  e m pl oym e n t  no t  c ons i de r e d  i n  de t e rm i n i ng  whe t he r  
a n  e m p l oy i ng  un i t  c ons t i t u t e s  a n  " emp l oye r "  unde r  t h i s  c ha p t e r  and  i nc l ude s :  
 

*  *  *  
 

4 .  Se r v i ce  pe r f o rm e d  by  a n  i nd i v i dua l  i n  t he  e m p l oy  o f  t he  i nd i v i dua l ' s  
s on ,  da ugh t e r ,  o r  s pous e ,  a nd  s e r v i c e  pe r f o rm e d  by  a n  i nd i v idua l  unde r  
t we n t y - one  ye a r s  o f  a ge  i n  t he  e m pl oy  o f  t he  i nd i v i dua l ' s  f a t he r  o r  m o t he r .  

 
*  *  *  

 
23 .  Se r v i c e s  pe r f o r m e d  by  a n  i nd iv i dua l  f o r  a n  e mp l oy i ng  un i t  i n  t he  
p r e pa ra t i on  o f  t ax  r e t u r n s  a nd  r e l a t e d  s c he du l e s  and  doc um e n t s ,  i f  a l l  
s e r v i ce s  a r e  pe r f o r m e d  f o r  r e m une ra t i on  s o l e l y  by  wa y  o f  c om m i ss i ons ,  
i nde pe nde n t  o f  t he  c on t r o l  o f  t he  em p l oy i ng  un i t ,  o t he r  t ha n  tha t  r e qu i r ed  
by  t he  i n t e r na l  r e ve nue  se r v i ce  f o r  c o r r e c t  p r e pa r a t i on  o f  t he  r e t u r ns ,  
e xc e p t  t ha t  a ny  s e r v i c e  pe r f o r m e d  by  a n  i nd iv i dua l  f o r  a n  em pl oy i ng  un i t  
t o  wh i c h  t he  p r ov i s i ons  o f  s e c t i on  23 - 750  a pp ly  i s  no t  exe m p t  emp l oym e n t .  
 

Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 - 1720 ,  p r ov i de s  i n  pe r t i ne n t  pa r t  a s  
f o l l ows :  
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Ta x  P r e pa r e r s  
 

*  *  *  
 
B .  I nc ome  Ta x  P re pa r e r s .  Th i s  s ubs e c t i on  gove r ns  t he  de t e r mi na t i on  o f  

whe t he r  em p l oymen t  i s  e xem p t  unde r  A .R .S .  §  23 - 617 (23 ) .  
 

1 .  “ Ta x  r e t u r n s ”  m e a ns  r e tu r n s  r e qu i r e d  t o  be  f i l e d  unde r  f e de r a l  o r  s t a t e  
i nc om e  t ax  l a ws .   
 
2 .  “ Re l a t e d  s c he du l e s  a nd  doc um en t s ”  m e ans  s c he du l e s  a nd  doc um en t s  
wh i c h  a cc om pa ny  t he  t a x  r e t u r n s ,  a ny  f o r m s  p r e pa re d  by  t he  t a x  p r e pa re r  i n  
l i e u  o f  r egu l a r  i ncom e  t a x  fo r m s ,  a nd  i n f o r m a t i on  doc um e n t s  p r epa r e d  f r om 
c l i e n t  i n t e r v i e ws .  Re l a t e d  s c he du le s  a nd  doc um e n t s  do  no t  i nc l ude  
a c c oun t i ng  r e c o r ds  o r  f i na nc i a l  s t a t e me n t s .  
 
3 .  “ P r e pa r a t i on”  o f  t a x  r e t u r n s  m e a ns  ob t a i n ing  ne c e s sa r y  i n f o rm a t i on  f rom  
t he  t a xpaye r ,  de c id i ng  wh i c h  t a x  r u l e s  a pp l y  a nd  how ,  c om pu t ing  t he  t ax ,  
o r  c om ple t i ng  t he  ne c e s sa ry  f o rm s .  To  qua l i fy  unde r  t he  e xe m pt i on ,  a  t ax  
p r e pa re r  ne e d  no t  a c t ua l l y  f i l l  ou t  o r  r e v i e w  t he  f o r ms .  
 
Howe ve r ,  p r e pa r a t i on  doe s  no t  i nc lude  t he  m e r e  t yp i ng ,  r e p roduc i ng ,  o r  
r e v i e wi ng  o f  t he  fo r m s .  
 
4 .  The  s e r v i c e s  o f  t he  t a x  p r e pa re r  w i l l  no t  be  e xe m pt  i f  s uc h  i nd i v i dua l  
do i ng  t he  wor k  i s  s ub j e c t  t o  a ny  c on t r o l s ,  whe t he r  e xe r c i se d  o r  no t ,  o t he r  
t ha n  t hos e  r e qu i r e d  by  t he  I RS .  The  I RS  e xe r c i se s  c on t r o l  ove r  t ax  
p r e pa re r s  by  i m pos i ng  a  pe na l t y  i f  t he  t a x  p repa r e r :  

 
a .  Doe s  no t  s i gn  t he  r e t u r n  (m a nua l  s igna t u r e ) .  
 
b .  Doe s  no t  f u r n i s h  a n  e mp l oye r ’ s  I D  num be r  a nd  a  Soc i a l  Sec u r i t y  
Num be r .  
 
c .  Doe s  no t  s how t he  bus i ne s s  a dd r e s s  whe r e  t he  r e t u rn  wa s  
c om pl e t ed .  
 
d .  Doe s  no t  ke e p  c op i e s  o r  r e c o rds  o f  a  r e t u r n  f o r  t h r e e  ye a r s  
a va i l a b l e  f o r  i n s pec t i on  by  the  I RS .  
 
e .  Doe s  no t  p r ov i de  a  c opy  o f  t he  c om pl e t e  r e t u r n  t o  t he  t a xpa ye r .  
 
f .  Ne g l i ge n t l y  o r  i n t e n t i ona l l y  d i s r e ga r ds  t he  r u l e s  and  r e gu la t i ons  
f o r  p r e pa r i ng  t a x  r e t u r n s .  
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g .  W i l l f u l l y  unde r s t a t e s  t ax  l i a b i l i t y  ( p r e pa re r  m us t  a s k  r e as ona b l e  
que s t i ons  whe n  t he  i n f o rm a t i on  f u r n i s he d  by  the  t a xpa ye r  s e em s  t o  be  
i nc om pl e t e  o r  i nc o r r ec t ,  a nd  s ome  de duc t i ons  r e qu i r e  s pec i f i c  
doc um e n ta t i on  wh ic h  a  p r e pa r e r  m us t  be  s a t i s f i e d  a c t ua l l y  e x i s t s ) .  
 
h .  Endo r s e s  a  r e f und  c he c k  ( e xc e p t i ng  ba nk  t ax  p r e pa re r s ) .  
 
i .  Doe s  no t  f i l e  a n  a nnua l  i n f o r m a t i on  r e po r t ,  Fo r m  5717 ,  by  J u l y  31  
o f  e a c h  ye a r .  

 
Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 - 1723 ,  p r ov i de s  i n  pe r t i ne n t  pa r t  a s  
f o l l ows :  
 
A .  “ Em pl oye e ”  m ea ns  a ny  i nd i v i dua l  who  pe r f o r m s  s e rv i c e s  f o r  a n  e m p loy i ng  
un i t ,  a nd  who  i s  s u b j e c t  t o  t he  d i r e c t i on ,  r u l e  o r  c on t r o l  o f  t he  e mp l oy i ng  un i t  a s  
t o  bo t h  t he  m e t hod  o f  pe r fo r m i ng  o r  e xe c u t ing  t he  s e r v i c e s  a nd  t he  r e su l t  t o  be  
e f f ec t e d  o r  a c c ompl i s he d .  W he t he r  a n  i nd i v idua l  i s  a n  e m p l oye e  unde r  t h i s  
de f i n i t i on  s ha l l  be  de t e rm i ne d  by  t he  p r e ponde r a nc e  o f  t he  e v i de nc e .  

 
1 .  “ Con t ro l ”  a s  u se d  i n  A .R .S .  §  23 -613 .01 ,  i nc l ude s  t he  r i gh t  t o  c on t r o l  a s  
we l l  a s  con t r o l  i n  f a c t .  
 
2 .  “ M e t hod”  i s  de f i ne d  a s  t he  wa y ,  p r oce du r e  o r  p r oc e s s  f o r  do ing  
s om e t h i ng ;  t he  m ea ns  u s e d  i n  a t t a i n ing  a  r e s u l t  a s  d i s t i ngu i s he d  f r om  t he  
r e s u l t  i t s e l f .  

 
B .  “ Em ploye e ”  a s  de f i ne d  in  s ubs e c t i on  ( A)  doe s  no t  i nc l ude :  

 
1 .  An  i nd i v i dua l  who  pe r f o rm s  s e r v i ce s  f o r  a n  e m p l oy i ng  un i t  i n  a  c a pac i t y  
a s  a n  i nde pe nde n t  c on t r a c t o r ,  i ndepe nde n t  bus i ne s s  pe r s on ,  i nde pe nden t  
a ge n t ,  o r  i nde pe nde n t  c ons u l t a n t ,  o r  i n  a  c a pa c i t y  c ha r a c t e r i s t i c  o f  a n  
i nde pe nde n t  p r o fe s s i on ,  t r a de ,  s k i l l  o r  occ upa t i on .  The  e x i s t e nc e  o f  
i nde pe nde nc e  s ha l l  be  de t e rm i ne d  by  t he  p r e ponde r a nce  o f  t he  ev i de nc e .  

 
*  *  *  

 
D .  I n  de t e r mi n i ng  whe t he r  a n  i nd i v idua l  who  pe r f o rm s  s e r v i ce s  i s  a n  e mp l oye e  
unde r  t he  ge ne r a l  de f i n i t i on  o f  s ubse c t i on  ( A) ,  a l l  m a te r i a l  e v i de nc e  pe r t a i n i ng  
t o  t he  r e l a t i ons h i p  be t wee n  t he  i nd i v i dua l  a nd  t he  e m p l oy ing  un i t  m us t  be  
e xa m i ne d .  Con t r o l  a s  t o  t he  r e s u l t  i s  u s ua l l y  p r e s e n t  i n  a n y  t ype  o f  c on t r a c t ua l  
r e l a t i onsh i p ,  bu t  i t  i s  t he  add i t i ona l  p r e s e nc e  o f  c on t ro l ,  a s  de t e r mi ne d  by  s uc h  
c on t r o l  f a c t o r s  a s  a r e  i de n t i f i e d  i n  pa r a g ra ph  ( 2 )  o f  t h i s  s ubse c t i on ,  ove r  t he  
m e t hod  in  wh i c h  t he  s e r v i c e s  a r e  pe r f o rm ed ,  t ha t  m a y  c r ea t e  a n  e mp l oym e n t  
r e l a t i onsh i p .  
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1 .  The  e x i s t e nc e  o f  c on t r o l  s o l e l y  on  t he  ba s i s  o f  t he  e x i s t e nc e  o f  t he  r i gh t  
t o  c on t ro l  m a y  be  e s t a b l i s he d  by  s uc h  a c t i on  a s :  r e v i ewi ng  wr i t t e n  
c on t r ac t s  be t we e n  t he  i nd iv i dua l  a nd  t he  e mp l oy i ng  un i t ;  i n t e rv i e wi ng  the  
i nd i v i dua l  o r  e m pl oy i ng  un i t ;  ob t a i n i ng  s t a t e m e n t s  o f  t h i r d  pa r t i e s ;  o r  
e xa m i n i ng  r e gu l a t o r y  s t a tu t e s  gove r n i ng  the  o r ga n i z a t i on ,  t r a de  o r  
bus i ne s s .  I n  a ny  e ve n t ,  t he  s ubs t a nc e ,  a nd  no t  m e r e l y  t he  f o r m  o f  t he  
r e l a t i onsh i p  m us t  be  a na l yze d .  
 
2 .  The  f o l l owi ng  a r e  s ome  c om m on  i nd i c i a  o f  c on t r o l  ove r  t he  m e t hod  o f  
pe r f o rm ing  o r  e xec u t i ng  t he  s e r v i c es :  

 
a .  Au t ho r i t y  ove r  i nd i v i dua l ’ s  a s s i s t a n t s .  H i r i ng ,  s upe r v i s i ng ,  a nd  
pa ym e n t  o f  t he  i nd i v i dua l ’ s  a s s i s t a n t s  by  t he  e m p l oy i ng  un i t  
ge ne r a l l y  s hows  c on t r o l  ove r  t he  i nd i v i dua l s  on  t he  j ob .  Som e t i me s ,  
one  wor ke r  m a y  h i r e ,  s upe rv i s e ,  a nd  pa y  o t he r  wor ke r s .  He  m a y  do  s o  
a s  t he  r e su l t  o f  a  con t r a c t  i n  wh i c h  he  a g r e es  t o  p r ov i de  m a t e r i a l s  a nd  
l a bo r  a nd  unde r  wh i c h  he  i s  r e s pons i b l e  on l y  f o r  t he  a t t a i nm e n t  o f  a  
r e s u l t ;  i n  wh i c h  c a s e  he  m a y  be  i nde pe nde n t .  On  t he  o t he r  ha nd ,  i f  he  
doe s  s o  a t  t he  d i r ec t i on  o f  t he  e m p l oy i ng  un i t ,  h e  m a y  be  a c t i ng  a s  a n  
e m p l oyee  i n  t he  c a pa c i t y  o f  a  f o r em a n  f o r  o r  r e p r e se n t a t i ve  o f  t he  
e m p l oye r .  
 
b .  Com pl i a nce  wi t h  i n s t ruc t i ons .  Con t r o l  i s  p r e s en t  whe n  t he  
i nd i v i dua l  i s  r e qu i r e d  t o  c om p l y  w i th  i n s t r uc t i ons  a bou t  whe n ,  whe r e  
a nd  how he  i s  t o  wor k .  Som e  e m pl oye e s  m a y  wor k  w i t hou t  r ece i v i ng  
i n s t r uc t i ons  be c a use  t he y  a r e  h i gh l y  p r o f i c i e n t  i n  t he i r  l i ne  o f  wor k  
a nd  c a n  be  t r u s t e d  t o  wor k  to  t he  be s t  o f  t he i r  a b i l i t i e s ;  howe ve r ,  t he  
c on t r o l  f a c t o r  i s  p r e s e n t  i f  t he  e mp l oy e r  has  t he  r i gh t  t o  i n s t r uc t  o r  
d i r e c t .  The  i n s t r uc t i ons  may  be  o r a l  o r  m a y  be  i n  t he  fo r m  o f  ma nua l s  
o r  wr i t t en  p r oc e du r e s  wh ic h  s how how t he  de s i r e d  r e s u l t  i s  t o  be  
a c c om pl i s he d .  
 
c .  Or a l  o r  wr i t t e n  r e po r t s .  I f  r e gu l a r  o r a l  o r  wr i t t e n  r e po r t s  bea r i ng  
upon  t he  m e t hod  i n  wh i c h  t he  s e r v i ce s  a r e  pe r f o rm e d  m us t  be  
s ubm i t t e d  t o  t he  e m p l oy i ng  un i t ,  i t  i nd i ca t e s  c on t r o l  i n  t ha t  t he  
wor ke r  i s  r e qu i r ed  t o  ac coun t  f o r  h i s  ac t i ons .  Pe r iod i c  p r og r e s s  
r e po r t s  r e l a t i ng  t o  t he  a c c om pl i s hm en t  o f  a  s pe c i f i c  r e su l t  ma y  no t  be  
i nd i c a t i ve  o f  c on t r o l  i f ,  f o r  e xa m pl e ,  t he  r e por t s  a r e  u se d  t o  e s t ab l i sh  
e n t i t l em en t  t o  pa r t i a l  pa yme n t  ba s e d  upon  pe rc e n t a ge  o f  c om p le t i on .  
Com pl e t ion  o f  f o r m s  c us tom a r i l y  u s e d  i n  t he  pa r t i c u l a r  t ype  o f  
bus i ne s s  a c t i v i t y ,  r e ga r d l e s s  o f  t he  r e l a t i ons h ip  be t wee n  t he  
i nd i v i dua l  a nd  t he  e m p l oy i ng  un i t ,  m a y  no t  c ons t i t u t e  wr i t t e n  r e po r t s  
f o r  pu r pos e s  o f  t h i s  f a c t o r ;  e . g . ,  r e c e i p t s  t o  c us t om er s ,  i n vo i c es ,  e t c .  
 
d .  P l a c e  o f  wor k .  Do i ng  t he  wor k  on  t he  e m pl oy i ng  un i t ’ s  p r e mi s e s  i s  
no t  c on t ro l  i n  i t s e l f ;  howe ve r ,  i t  doe s  im p l y  t ha t  t he  e m pl oye r  ha s  
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c on t r o l ,  e s pe c i a l l y  whe n  t he  wor k  i s  o f  s uc h  a  na t u r e  t ha t  i t  c ou ld  be  
done  e l se whe r e .  A  pe r s on  wor k i ng  i n  t he  e m p l oye r ’ s  p l a ce  o f  
bus i ne s s  i s  phys i c a l l y  w i t h i n  t he  em p l oye r ’ s  d i r ec t i on  a nd  
s upe r v i s ion .  The  f a c t  t ha t  wor k  i s  done  o f f  t he  p r e m i se s  doe s  i nd i c a t e  
s om e  f r ee dom  f r om  c on t r o l ;  howe ve r ,  i t  doe s  no t  by  i t s e l f  me a n  t ha t  
t he  wor ke r  i s  no t  a n  e m pl oye e .  I n  som e  occ upa t i ons ,  t he  s e r v i ce s  a r e  
ne c e s s a r i l y  pe r f o rm e d  a way  f r om  t he  p r e mi s es  o f  t he  em p l oy i ng  un i t .  
Th i s  i s  t r ue ,  f o r  exa m p l e ,  o f  em p l oye e s  i n  t he  c ons t r uc t i on  t r a de s ,  o r  
e m p l oyees  who  m us t  wor k  ove r  a  f i xed  r ou t e ,  w i t h i n  a  f i xe d  t e r r i t o r y ,  
o r  a t  a ny  ou t l y i ng  wor k  s t a t i on .   
 
e .  Pe r s ona l  pe r f o rm a nc e .  I f  t he  s e r v i c e s  m us t  be  r e nde re d  pe r s ona l ly  
i t  i nd i c a t e s  t ha t  t he  e m p l oy i ng  un i t  i s  i n t e r e s t e d  i n  t he  m e t hod  a s  
we l l  a s  t he  r e s u l t .  The  em p l oy i ng  un i t  i s  i n t e r e s t e d  no t  on l y  i n  
ge t t i ng  a  de s i r e d  r e s u l t ,  bu t ,  a l s o ,  i n  who  doe s  t he  j ob .  Pe r s ona l  
pe r f o rm anc e  m i gh t  no t  be  i nd i c a t i ve  o f  c on t r o l  i f  t he  wor k  i s  ve r y  
h i gh l y  spe c i a l i z ed  a nd  t he  wor ke r  i s  h i r ed  on  t he  ba s i s  o f  h i s  
p r o f e s s i ona l  r e pu ta t i on ,  a s  i n  t he  c a s e  o f  a  c ons u l t a n t  known  i n  
a c a de mi c  a nd  p r o fe s s i ona l  c i r c l e s  t o  be  a n  a u tho r i t y  i n  t he  f i e l d .  
La c k  o f  con t r o l  m ay  be  i nd i c a t e d  whe n  a n  i nd i v i dua l  ha s  t he  r i gh t  t o  
h i r e  a  s ubs t i t u t e  w i t hou t  t he  e m p l oy i ng  un i t ’ s  knowl edge  o r  c ons e n t .  
 
f .  E s t a b l i s hm e n t  o f  wor k  s eque nc e .  I f  a  pe r s on  m us t  pe r f o rm  s e rv i c e s  
i n  t he  o r de r  o f  s e que nc e  s e t  f o r  h i m  by  t he  emp l oy i ng  un i t ,  i t  
i nd i c a t e s  t he  wor ke r  i s  s ub je c t  t o  c on t r o l  a s  he  i s  no t  f r ee  t o  fo l l ow 
h i s  own  pa t t e r n  o f  wor k ,  bu t  m us t  f o l l ow  t he  e s t a b l i s hed  r ou t i nes  a nd  
s c he du l e s  o f  t he  em p l oy i ng  un i t .  Of t e n ,  be c aus e  o f  t he  na t u re  o f  a n  
oc c upa t i on ,  t he  e mp l oy i ng  un i t  doe s  no t  s e t  t he  o r de r  o f  t he  s e r v i c e s ,  
o r  s e t s  t he m  i n f r e que n t l y .  I t  i s  s u f f i c i e n t  t o  s how c on t ro l ,  howe ve r ,  i f  
t h e  e m pl oy i ng  un i t  r e t a i n s  t he  r i gh t  t o  do  s o .  
 
g .  R i gh t  t o  d i s c ha r ge .  The  r i gh t  t o  d i s c ha r ge ,  a s  d i s t i ngu i s he d  f r om  
t he  r i gh t  t o  t e r m i na t e  a  c on t r a c t ,  i s  a  ve r y  im por t a n t  f a c t o r  i nd i c a t i ng  
t ha t  t he  pe r s on  pos s e s s i ng  t he  r i gh t  ha s  c on t r o l .  The  e m p l oy i ng  un i t  
e xe r c i s e s  c on t r o l  t h r ough  t he  e ve r  p re s e n t  t h r e a t  o f  d i sm i s s a l ,  wh i c h  
c a us e s  t he  wor ke r  t o  obe y  any  i n s t r uc t i ons  wh i c h  m a y  be  g i ve n .  The  
r i gh t  o f  c on t r o l  i s  ve r y  s t r ong l y  i nd i c a t e d  i f  t he  wor ke r  ma y  be  
t e rm i na t ed  w i t h  l i t t l e  o r  no  no t i c e ,  w i t hou t  c a us e ,  o r  f o r  f a i l u r e  t o  
u s e  s pe c i f i e d  m e t hods ,  a nd  i f  t he  wor ke r  doe s  no t  m a ke  h i s  s e rv i c e s  
a va i l a b l e  t o  t he  pub l i c  on  a  c on t i nu i ng  ba s i s .  An  i nde pe nde n t  wor ke r ,  
on  t he  o t he r  ha nd ,  ge ne r a l l y  ca nno t  be  t e rm i na t e d  a s  l ong  a s  he  
p r oduc e s  a n  e nd  r e s u l t  wh i c h  m e a s u re s  up  to  h i s  con t r a c t  
s pe c i f i c a t i ons .  M any  c on t r ac t s  p r ov ide  f o r  t e rm i na t i on  upon  no t i c e  o r  
f o r  s pe c i f i e d  a c t s  o f  nonpe r f o rm a nc e  o r  de f a u l t ,  a nd  m a y  no t  be  
i nd i c a t i ve  o f  t he  e x i s t e nce  o f  t he  r i gh t  t o  c on t r o l .  Som e t im e s ,  a n  
e m p l oy i ng  un i t ’ s  r i gh t  t o  d i s c ha r ge  i s  r e s t r i c t e d  be c a use  o f  a  c on t r a c t  
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w i t h  a  l abo r  un i on  o r  w i t h  o t he r  e n t i t i e s .  Such  a  r e s t r i c t i on  does  no t  
de t r ac t  f rom  t he  e x i s t e nc e  o f  a n  e m p l oym e n t  r e l a t i ons h i p .  
 
h .  Se t  hou r s  o f  wor k .  The  e s t a b l i s hme n t  o f  s e t  hou r s  o f  wor k  by  t he  
e m p l oy i ng  un i t  i s  a  f a c t o r  i nd i c a t i ve  o f  c on t ro l .  Th i s  c ond i t i on  ba r s  
t he  wor ke r  f r om  be i ng  m as t e r  o f  h i s  own  t i m e ,  wh i c h  i s  a  r i gh t  o f  t he  
i nde pe nde n t  wor ke r .  W here  f i xe d  hou r s  a r e  no t  p r ac t i c a l  be c aus e  o f  
t he  na t u re  o f  t he  oc c upa t i on ,  a  r e qu i r em e n t  t ha t  t he  wor ke r  wor k  a t  
c e r t a i n  t im e s  i s  a n  e l e me n t  o f  c on t r o l .  
 
i .  T r a i n ing .  T r a i n i ng  o f  an  i nd i v i dua l  by  an  e xpe r i enc e d  e m pl oye e  
wor k i ng  w i t h  h i m ,  by  r e qu i r e d  a t t e nda nc e  a t  m e e t i ngs ,  a nd  by  o t he r  
m e t hods ,  i s  a  f a c t o r  o f  c on t r o l  be ca us e  i t  i s  a n  i nd i c a t i on  t ha t  t he  
e m p l oye r  wa n t s  t he  s e r v i ce s  pe r f o rm e d  i n  a  pa r t i c u l a r  m e t hod  o r  
m a nne r .  Th i s  i s  e spe c i a l l y  t r ue  i f  t he  t r a i n i ng  i s  g i ve n  pe r i od i c a l l y  o r  
a t  f r e quen t  i n t e r va l s .  An  i nde pe nden t  wor ke r  o r d i na r i l y  u s e s  h i s  own  
m e t hods  a nd  r e c e ive s  no  t r a i n i ng  f rom  t he  pu r c ha s e r  o f  h i s  s e rv i c e s .  
 
j .  Am oun t  o f  t i m e .  I f  t he  wor ke r  mus t  de vo te  h i s  f u l l  t i m e  t o  t he  
a c t i v i t y  o f  t he  em p l oy i ng  un i t ,  t h e  e m p l oy ing  un i t  ha s  c on t r o l  ove r  
t he  am oun t  o f  t i m e  t he  wor ke r  s pe nds  wor k i ng  a nd ,  im p l i e d l y ,  
r e s t r i c t s  h i m  f r om do i ng  o t he r  ga i n fu l  wor k .  An  i nde pe nde n t  wor ke r ,  
on  t he  o the r  ha nd ,  i s  f r e e  t o  wor k  whe n  a nd  f o r  whom he  c hoos e s .  
Fu l l  t im e  doe s  no t  ne c e s s a r i l y  m e a n  a n  8 - hou r  da y  o r  a  5 -  o r  6 - da y  
we e k .  I t s  m e a n i ng  m a y  va ry  w i t h  t he  i n t e n t  o f  t he  pa r t i e s ,  t he  na t u r e  
o f  t he  oc c upa t i on  a nd  c us t om s  i n  t he  l oca l i t y .  The se  c ond i t i ons  
s hou l d  be  c ons i de re d  i n  de f i n i ng  “ f u l l  t im e ” .  Fu l l - t i me  s e r v i c e s  m a y  
be  r e qu i r e d  e ve n  t hough  no t  s pec i f i e d  i n  wr i t i ng  o r  o r a l l y .  Fo r  
e xa m p le ,  a  pe r s on  m a y  be  r e qu i r e d  to  p r oduce  a  m i n im um  vo lum e  o f  
bus i ne s s  wh i c h  c om pe l s  h im  t o  de vo t e  a l l  o f  h i s  wor k i ng  t im e  t o  t ha t  
bus i ne s s ,  o r  he  m a y  no t  be  pe r mi t t e d  t o  wor k  f o r  a nyone  e l s e ,  a nd  t o  
e a r n  a  l i v i ng  he  nec e s s a r i l y  m us t  work  f u l l  t ime .  
 
k .  Too l s  a nd  m a t e r i a l s .  The  f u r n i s h ing  o f  t oo l s ,  m a te r i a l s ,  e t c .  by  t he  
e m p l oy i ng  un i t  i s  i nd i c a t ive  o f  c on t r o l  ove r  t he  wor ke r .  W he n  t he  
wor ke r  fu r n i s he s  t he  t oo l s ,  m a t e r i a l s ,  e t c . ,  i t  i nd i ca t e s  a  l a ck  o f  
c on t r o l ,  bu t  l a c k  o f  c on t r o l  i s  no t  i nd i c a t e d  i f  t he  i nd i v idua l  p r ov i de s  
t oo l s  o r  supp l i e s  cu s t om ar i ly  f u r n i s he d  by  wor ke r s  i n  t he  t r a de .  
 
l .  Expe ns e  r e i m bur s e m e n t .  Pa ym e n t  by  t he  e m p l oy i ng  un i t  o f  t he  
wor ke r ’ s  a pp r oved  bus i ne s s  a nd / o r  t r a ve l i ng  e xpe ns e s  i s  a  f a c t o r  
i nd i c a t i ng  c on t r o l  ove r  t he  wor ke r .  Conve r s e l y ,  a  l a ck  o f  c on t r o l  i s  
i nd i c a t e d  whe n  t he  wor ke r  i s  pa i d  on  a  j ob  ba s i s  a nd  ha s  t o  t a ke  c a r e  
o f  a l l  i nc i de n ta l  e xpe ns e s .  Cons i de r a t i on  mus t  be  g i ve n  t o  t he  f a c t  
s om e  i nde pe nde n t  p r o f e s s iona l s  a nd  c ons u l t a n t s  r e qu i r e  pa yme n t  o f  
a l l  e xpe ns e s  i n  a dd i t i on  t o  t he i r  f e e s .  
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E .  Am on g  t he  f a c to r s  t o  be  c ons i de red  i n  a dd i t i on  t o  t he  f a c t o r s  o f  c on t r o l ,  s uc h  
a s  t hose  i de n t i f i e d  i n  subs e c t i on  ( D) ,  whe n  de t e r m i n i ng  i f  a n  i nd i v i dua l  
pe r f o rm ing  s e r v i ce s  m a y  be  i nde pe nde n t  whe n  pa r a g r aph  ( 1 )  o f  s ubs e c t ion  ( B)  i s  
a pp l i ca b l e ,  a r e :  

 
1 .  Ava i l ab i l i t y  t o  pub l i c .  The  f ac t  t ha t  a n  i nd i v i dua l  m a ke s  h i s  s e r v i c es  
a va i l a b l e  t o  t he  ge ne r a l  pub l i c  on  a  c on t i nu ing  ba s i s  i s  u s ua l ly  i nd i c a t ive  
o f  i nde pende n t  s t a t u s .  An  i nd i v i dua l  m a y  o f f e r  h i s  s e r v i c e s  t o  t he  pub l i c  i n  
a  num be r  o f  wa ys .  Fo r  e xam p l e ,  he  m a y  ha ve  h i s  own  o f f i ce  a nd  a s s i s t an t s ,  
he  m a y  d i s p l a y  a  s i gn  i n  f r on t  o f  h i s  home  o r  o f f i c e ,  he  ma y  ho l d  a  
bus i ne s s  l i c e ns e ,  he  m a y  be  l i s t e d  i n  a  bus i ne s s  d i r ec t o r y  o r  m a i n t a i n  a  
bus i ne s s  l i s t i ng  i n  a  t e l e phone  d i r e c t o r y ,  he  m a y  a dve r t i s e  i n  a  ne ws pa pe r ,  
t r a de  j ou r na l ,  m a ga z i ne ,  o r  he  m a y  s i m p l y  m ake  h i ms e l f  a va i l a b l e  t h r ough  
wor d  o f  m ou t h ,  whe r e  i t  i s  c u s t oma ry  i n  t he  t r a de  o r  bus i ne s s .  
 
2 .  Com pe ns a t i on  on  j ob  ba s i s .  An  e m p l oye e  i s  u s ua l l y ,  bu t  no t  a lwa ys ,  pa i d  
by  t he  hou r ,  we e k  o r  m on t h ;  whe r e a s ,  pa ym e n t  on  a  j ob  ba s i s  i s  c u s t oma ry  
whe r e  t he  wor ke r  i s  i nde pe nde n t .  Pa ym e n t  by  t he  j ob  m a y  i nc l ude  a  
p r e de t e rm i ne d  l um p  s um wh i c h  i s  c om pu te d  by  t he  num ber  o f  hour s  
r e qu i r e d  t o  do  t he  j ob  a t  a  f i xe d  r a t e  pe r  hou r .  Pa ym e n t  on  a  j ob  ba s i s  m ay  
i nvo l ve  pe r i od i c  pa r t i a l  paym e n t s  ba s e d  upon  a  pe r ce n t  o f  t he  t o t a l  j ob  
p r i c e  o r  t he  a moun t  o f  t he  t o t a l  j ob  c om pl e t e d .  The  gua r a n t e e  o f  a  
m i n im um s a l a r y  o r  t he  g r an t i ng  o f  a  d r a wi ng  a c c oun t  a t  s t a t ed  i n t e r va l s ,  
w i t h  no  r e qu i r em en t  f o r  r epa ym e n t  o f  t he  e xc e s s  ove r  e a r n i ngs ,  t e nds  t o  
i nd i c a t e  t ha t  e x i s t enc e  o f  a n  e m p l oye r - e m pl oye e  r e l a t i ons h i p .  
 
3 .  Re a l i za t i on  o f  p r o f i t  o r  l o s s .  An  i nd i v i dua l  who  i s  i n  a  pos i t i on  to  
r e a l i z e  a  p r o f i t  o r  s u f f e r  a  l o s s  a s  a  r e s u l t  o f  h i s  s e r v i ce s  i s  ge ne r a l l y  
i nde pe nde n t ,  wh i l e  t he  i nd i v i dua l  who  i s  a n  e m p l oye e  i s  no t  i n  s uc h  a  
pos i t i on .  Oppor t un i t y  f o r  p ro f i t  o r  l o s s  m a y  be  e s t a b l i she d  by  one  o r  m or e  
o f  a  va r i e t y  o f  c i r cum s t a nc es ;  e . g . :  

 
a .  The  i nd i v i dua l  ha s  c on t inu i ng  a nd  r e c u r r ing  s i gn i f i c a n t  l i a b i l i t i e s  
o r  ob l i ga t i ons  i n  c onne c t i on  w i t h  t he  pe r f o r m a nc e  o f  t he  wor k  
i nvo l ve d ,  a nd  s ucc e s s  o r  f a i l u r e  depe nds ,  t o  a n  a pp re c i a b l e  de g r e e ,  
on  t he  r e l a t i ons h i p  o f  r e ce i p t s  t o  e xpend i t u re s .  
 
b .  The  i nd i v i dua l  a g r e e s  t o  pe r f o rm s pe c i f i c  j obs  f o r  p r i c e s  ag r e e d  
upon  i n  a dva nc e ,  and  pa ys  e xpe ns e s  i nc u r r e d  i n  c onne c t i on  w i t h  t he  
wor k ,  s uc h  a s  wa ge s ,  r e n t s  o r  o t he r  s ign i f i c a n t  ope r a t i ng  e xpe ns e s .  

 
4 .  Ob l i ga t i on .  An  e m p l oyee  u s ua l l y  ha s  t he  r i gh t  t o  end  h i s  r e l a t i ons h ip  
w i t h  h i s  e m p l oye r  a t  a ny  t im e  he  w i s he s  w i t ho u t  i nc u r r i ng  l i a b i l i t y ,  
a l t hough  he  m a y  be  r e qu i r ed  t o  p r ov i de  no t i ce  o f  h i s  t e r mi na t i on  f o r  s ome  
pe r i od  i n  a dva nc e  o f  t he  t e rm i na t ion .  An  i nde pe nden t  wor ke r  u s ua l l y  
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a g r e e s  t o  c om p l e t e  a  s pe c i f i c  j ob .  He  i s  r e spons i b l e  f o r  i t s  s a t i s f a c t o ry  
c om pl e t ion  a nd  wou l d  be  l e ga l l y  ob l i ga t e d  t o  ma ke  good  f o r  f a i l u r e  t o  
c om p l e t e  t he  j ob ,  i f  l e ga l  r e l i e f  we r e  s ough t .  
 
5 .  S i gn i f i c a n t  i nves t m e n t .  A  s i gn i f i can t  i nves tm e n t  by  a  pe r s on  in  f a c i l i t i e s  
u s e d  by  h i m  i n  pe r f o r mi ng  s e r v i c e s  f o r  a no t he r  t e nds  t o  s how a n  
i nde pe nde n t  s t a t us .  On  t he  o t he r  ha nd ,  t he  f u r n i s h ing  o f  a l l  n e c e s s a ry  
f a c i l i t i e s  by  t he  e m p l oy ing  un i t  t e nds  t o  i nd i c a t e  t he  a bse nc e  o f  a n  
i nde pe nde n t  s t a t u s  on  t he  pa r t  o f  t he  wor ke r .  Fa c i l i t i e s  i nc l ude  e qu i pm e n t  
o r  p r e mi se s  ne c e s sa r y  f o r  t he  wor k ,  bu t  no t  t oo l s ,  i n s t r ume n t s ,  c l o t h i ng ,  
e t c . ,  t ha t  a r e  p r ov i de d  by  e m p l oye e s  a s  a  c om m on  p r a c t i c e  i n  t he i r  
pa r t i c u l a r  t r a de .  
 
I f  t he  wor ke r  ma ke s  a  s i gn i f i c a n t  i nve s t me n t  i n  f a c i l i t i e s ,  s uc h  a s  a  ve h ic l e  
no t  r e a s ona b l y  s u i t e d  t o  pe r s ona l  u se ,  t h i s  i s  i nd i c a t i ve  o f  a n  i nde pe nden t  
r e l a t i onsh i p .  A  s i gn i f i c an t  e xpend i t u re  o f  t im e  o r  m one y  f o r  a n  
i nd i v i dua l ’ s  e duc a t i on  i s  no t  ne c es s a r i l y  i nd i c a t i ve  o f  a n  i nde pe nden t  
r e l a t i onsh i p .  
 
6 .  S i m u l t a ne ous  con t r a c t s .  I f  a n  i nd iv i dua l  wor ks  f o r  a  num be r  o f  pe r s ons  
o r  f i r m s  a t  t he  s am e  t i m e ,  i t  i nd i c a t e s  a n  i nde pe nde n t  s t a t u s  be c a us e ,  i n  
s uc h  c a s es ,  t he  wor ke r  i s  u sua l l y  f r ee  f r om  c on t r o l  by  a ny  o f  t he  f i rm s .  I t  
i s  pos s i b l e ,  howeve r ,  t ha t  a  pe r s on  m a y  wor k  f o r  a  num be r  o f  pe op l e  o r  
f i rm s  a nd  s t i l l  b e  an  e m pl oye e  o f  one  o r  a l l  o f  t hem .  The  de c i s i ons  r ea c hed  
on  o t he r  pe r t i ne n t  f a c t o r s  s hou l d  be  c ons ide r e d  whe n  e va l ua t i ng  t h i s  
f a c t o r .  

 
F .  W he t he r  t he  p re ponde r anc e  o f  t he  e v i de nce  i s  be i ng  we i ghe d  t o  de t e r m i ne  i f  
t he  i nd i v i dua l  pe r f o r mi ng  s e r v i ce s  f o r  a n  e m p l oy i ng  un i t  i s  a n  e m p l oye e  unde r  
t he  ge ne r a l  de f i n i t i on  o f  e m p l oyee  c on t a i ne d  i n  s ubs e c t i on  ( A) ,  o r  m a y  be  
i nde pe nde n t  whe n  pa r a g r aph  ( 1 )  o f  s ubs e c t i on  ( B)  i s  a pp l i ca b l e ,  t he  f a c t o r s  
c ons i de red  s ha l l  be  we i ghe d  i n  a c c o r da nc e  w i t h  t he i r  a pp r op r i a t e  va l ue  t o  a  
c o r r ec t  de t e rm i na t i on  o f  t he  r e l a t i ons h i p  unde r  t he  f a c t s  o f  t he  pa r t i cu l a r  ca s e .  
The  we i gh t  t o  be  g i ve n  to  a  f a c to r  i s  no t  a l wa ys  c ons t a n t .  The  de g r e e  o f  
i m por t a nc e  m a y  va r y ,  de pend i ng  upon  t he  oc c upa t i on  o r  wor k  s i t ua t i on  be i ng  
c ons i de red  a nd  why  t he  f ac to r  i s  p r e se n t  i n  t he  pa r t i c u l a r  s i t ua t i on .  
 
Som e  f ac t o r s  m a y  no t  a pp ly  t o  pa r t i c u l a r  occ upa t i ons  o r  s i t ua t i on ,  wh i l e  t he r e  
m a y  be  o the r  f ac t o r s  no t  s pec i f i c a l l y  i de n t i f i e d  he r e i n  t ha t  s hou l d  be  c ons ide r e d .  
 
G .  An  i nd i v i dua l  i s  a n  em p loye e  i f  he  pe r f o r ms  s e r v i c es  wh i c h  a r e  s ub j e c t  t o  t he  
Fe de r a l  Une m pl oym e n t  Ta x  Ac t  o r  pe r f o rm s  s e r v i c e s  wh i ch  a r e  r equ i r e d  by  
f e de ra l  l aw  t o  be  c ove r e d  by  s t a t e  l a w.  
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REASO N I NG  AN D CO NC LUSI O N S O F LA W:  

 
 W or ke r s  W  a nd  F  ha d  wr i t t e n  a g r eem e n t s  a nd  c ou l d  com e  a nd  go  a s  t hey  
l i ke d ,  wi t h i n  l im i t a t i ons ,  a nd  we r e  pa i d  s o l e l y  upon  t he  c om pl e t i on  o f  t a x  
r e t u r ns .  A l t hough  t he r e  wa s  a  c on t r a c t ,  t h e  con t r a c t  a l l owe d  e i t he r  pa r t y  t o  e nd  
t he  bus i ne s s  r e l a t i ons h i p  w i t hou t  no t i c e  o r  pe na l t y .  
 

I n  t he  p roc e s s i ng  o f  t a x  r e t u r n s ,  t he  wor ke r s  we r e  r e qu i r e d  to  u s e  t he  
Pe t i t i one r ’ s  c om pu t e r s  a nd  s o f t wa r e  e xc l u s i ve l y .  The  wor ke r s  c ou l d  no t  wor k  
r e m ot e l y ,  a nd  t he y  c ou l d  no t  pu t  a  c opy  o f  t he  s o f t wa r e  on  t he i r  own  bus i ne s s  
c om pu t e r s  o r  l a p t ops .  The y  c ou l d  on ly  u s e  t he  Pe t i t i one r ’ s  s o f t wa r e ;  t he  wor ke r s  
we r e  p r e c l ude d  f r om  pu r c has i ng  p r o fe s s i ona l  t a x  p r e pa ra t i on  s o f twa r e  e l s ewhe r e  
a nd  r unn ing  i t  on  t he i r  pe r sona l  [ bus i ne s s ]  c om pu t e r s .  
 
 S i nc e  wor ke r s  W  and  F  we re  r e s t r i c t e d  t o  e xc l u s i ve l y  u s i ng  t he  Pe t i t i one r ’ s  
t oo l s ,  t hey  we r e  a l s o  r e s t r i c t e d  t o  t he  Pe t i t i one r ’ s  wor kp l a c e .  The  wor ke r s  c ou l d  
c om e  a nd  go  s o  l ong  a s  t he  o f f i ce  was  ope n .  The  wor ke r s  c ou l d  no t  wor k  a t  n i gh t  
o r  o t he r  hou r s  whe n  t he  Pe t i t i one r ’ s  bus i ne s s  wa s  c l o se d .   
 
 The  Pe t i t i one r  s upe r v i s e d  t he  wor ke r s .  The  Pe t i t i one r ’ s  em p l oye e  RB 
ove r s a w a l l  r e t u rn s  p r oc es s e d  by  t he  wor ke r s  a nd  c he c ke d  t he m  f o r  e r r o r s .  
Fu r t he rmor e ,  t he  r e t u r ns  we r e  s i gned  s o l e l y  by  RB,  a nd  Pe t i t i one r ’ s  bus i ne s s  
r e t a i ne d  a l l  o f  t he  r e c o r ds ;  W  a nd  F  d i d  no t  ke e p  a ny  r e c o r ds  o f  t he  r e t u rn s  t he y  
p r oc e s s e d .  
 
 The  on l y  i nd i c i a  o f  i nde pende n t  c on t r a c t o r  s t a t u s  f o r  W  a nd  F  a r e  t he i r  
a b i l i t y  t o  c om e  a nd  go  f r om  t he  wor kp l a ce  (du r i ng  bus i ne s s  hou r s )  a s  t he y  s a w  
f i t ,  a nd  tha t  t he y  we r e  pa i d  a  c om mis s i on  pe r  r e t u r n  c om pl e t e d .  The s e  i nd i c i a  a r e  
no t  un i que  t o  i ndepe nde n t  con t r a c t o r s .  The  wor ke r s  a r e  m or e  ak i n  t o  emp l oye e s  
pa i d  f o r  p i e c e  work  a nd  wor k i ng  f l ex  hou r s .  
 
 Re ga r d i ng  t he i r  s t a t u s  a s  exe m p t  t ax  r e t u r n  p r oc e s s o r s ,  t he  wor ke r s  we re  
de n i e d  con t r o l  a nd  ga ve  up  c on t r o l  t o  t he  Pe t i t i one r :  t he  wor ke r s  we r e  no t  
pe r mi t t e d  t o  s i gn  c om pl e t ed  r e t u r n s  a s  t he  p r e pa re r  no r  we r e  t he y  pe r mi t t e d  t o  
r e t a i n  c op i e s  o f  t he  r e t u r n s .   
 

W e  no t e  t ha t  t he  a l t hough  t he  Depa r tm e n t  d i d  no t  i de n t i f y  RB a s  a n  
e m p l oyee  i n  t he  De t e r mi na t i on  o f  L i a b i l i t y  o r  Re c ons i de r e d  De t e r mi na t i on ,  i t  
r a i s e d  t he  i s s ue  i n  i t s  Se p t em be r  30 ,  2019 ,  s t i pu l a t i on  o f  f ac t s .  W e  c onc lude  t ha t  
RB i s  an  e xe m pt  e m pl o ye e  u nde r  ARS  2 3 - 617 ( 4 )  a s  t he  s pous e  o f  t he  
owne r / ope r a t o r .  
 

THE A P PEALS  BOA RD AFFI RM S t h e  De pa r tm e n t ’ s  Fe b r ua r y  4 ,  2019 ,  
Re c ons i de r e d  De te r mi na t i on  a nd  f i nds  t ha t  t he  t wo  wor ke r s  ( wor ke r  F  a nd  
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wor ke r  W )  we r e  e m p l oyees  f r om  Ja nua r y  1 ,  2017 ,  t h r ough  J une  30 ,  2018 ,  a nd  
pa ym e n t s  m a de  t o  t he s e  worke r s  c ons t i t u t e  wage s .  

 
 
DATE D:        3 / 20 /2020           
 

APPEA L S BOA R D 
       
 
 
W I LLI AM  G.  DA DE,  Cha i r m a n    
 
J ANET L .  FELTZ,  M e m be r  
 
NAN CY M I LLER,  M e m be r  
       
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
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RI G H T O F APPEAL TO  TH E ARI ZO NA T AX CO U RT  
 

Th i s  de c i s i on  by  the  Appe a l s  Boa r d  i s  t he  f i na l  a dmi n i s t r a t i ve  de c i s i on  o f  
t he  De pa r t me n t  o f  Ec onom i c  Se c ur i t y .   Howe ve r ,  a ny  pa r ty  m a y  a ppe a l  t he  
de c i s i on  t o  t he  Ar i z ona  Tax  Cour t ,  wh i c h  i s  t he  Ta x  De pa r t men t  o f  t he  Supe r i o r  
Cou r t  i n  M a r i c opa  Coun t y .   Se e ,  Ar iz ona  Re v i s e d  S t a tu t e s ,  §§  12 - 901  t o  12 - 914 .   
I f  you  ha ve  que s t ions  a bou t  t he  p r oc e du r e s  f o r  f i l i ng  a n  a ppe a l ,  you  m us t  c on t a c t  
t he  Ar i z ona  Ta x  Cour t  a t  125  W .  Wa s h i ng t on  S t r e e t  i n  Phoe n i x ,  Ar i z ona  85003 -
2243 .   Te l e phone :  ( 602 )  506- 3776 .  

Fo r  you r  i n f o r m a t i on ,  we  s e t  f o r th  t he  p r ov i s i ons  o f  Ar i z ona  Re v i s e d  
S t a t u t e s ,  §  41 - 1993 ( C)  a nd  ( D) :  
 

C .  Any  pa r t y  a gg r i e ve d  by  a  de c i s i on  o f  t he  a ppe a l s  boa r d  
c onc e r n i ng  t a x  l i ab i l i t y ,  c o l l e c t i on  o r  e n f o r ce m e n t  ma y  
a ppe a l  t o  t he  t a x  c ou r t ,  a s  de f i ne d  i n  s e c t ion  12 - 161 ,  
w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  m a i l i ng  o r  e l ec t r on i c  
t r a n sm i s s i on  o f  t he  de c i s i on .   The  appe l l a n t  ne e d  no t  pa y  
a ny  o f  t he  t a x  pe na l t y  o r  i n t e r e s t  uphe l d  by  t he  a ppe a l s  
boa r d  i n  i t s  de c i s i on  be fo r e  i n i t i a t i ng ,  o r  i n  o r de r  t o  
m a i n t a i n  a n  a ppe a l  t o  t he  t a x  cou r t  pu r s ua n t  t o  t h i s  
s e c t i on .  

 
D .  Any  a ppe a l  t ha t  i s  t a ke n  t o  t a x  cou r t  pu r sua n t  t o  t h i s  

s e c t i on  i s  s ub j e c t  t o  t he  f o l l owi ng  p r ov i s i ons :  
 
1 .  No  i n j unc t i on ,  wr i t  o f  ma nda m us  o r  o t he r  l ega l  o r  

e qu i t a b l e  p r oc e s s  m a y  i s sue  i n  a n  a c t i on  in  a ny  
c ou r t  i n  t h i s  s t a t e  a ga i n s t  an  o f f i c e r  o f  t h i s  s t a t e  t o  
p r e ve n t  o r  e n j o i n  t he  c o l l e c t i on  o f  any  t a x ,  pe na l t y  
o r  i n t e r e s t .  
 

2 .  The  a c t ion  s ha l l  no t  be g i n  m ore  t ha n  t h i r t y  da ys  
a f t e r  t he  da t e  o f  m a i l i ng  o r  e l e c t r on i c  t r a n sm i s s i on  
o f  t he  a ppe a l s  boa r d ' s  de c i s i on .  Fa i lu r e  t o  b r ing  t he  
a c t i on  w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  ma i l i ng  o r  
e l e c t r on i c  t r a n sm i s s i on  o f  t he  a ppe a l s  boa r d ' s  
de c i s i on  c ons t i t u t e s  a  wa ive r  o f  t he  p r o t e s t  a nd  a  
wa i ve r  o f  a l l  c l a im s  a ga i ns t  t h i s  s t a t e  a r i s i ng  f r om 
o r  ba s e d  on  t he  i l l e ga l i t y  o f  t he  t ax ,  pe na l t i e s  a nd  
i n t e r e s t  a t  i s s ue .  

 
3 .  The  s c ope  o f  r e v i e w  o f  an  a ppe a l  t o  t a x  c ou r t  

pu r s ua n t  t o  t h i s  s ec t i on  s ha l l  be  gove r ne d  by  s e c t i on  
12 - 910 ,  app l y i ng  se c t i on  23 - 613 .01  a s  t ha t  s ec t i on  
r e a ds  on  t he  da t e  t he  a ppe a l  i s  f i l e d  t o  t he  t a x  c ou r t  
o r  a s  t he re a f t e r  a me nde d .   E i t he r  pa r ty  t o  t he  ac t i on  
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m a y  a ppea l  t o  t he  c ou r t  o f  a ppe a l s  o r  s up r eme  c ou r t  
a s  p r ov i de d  by  l a w.  
 

 
 

Cal l  the  Appea ls  Board  a t  (602)  771-9036  wi th  any  quest ions  
 

___________________________________________________________________________________ 
 
A  c opy  o f  t he  f o r ego i ng  wa s  m a i l e d  on  3 / 20 / 2020  
t o :  
 
( x )  ER:      Ac c t .  No :   
 
  
( x )  W ENDY HAR RI SON  
        AS SI STANT  ATTO R NEY G E NERA L CFP/ CLA  
        1275  W  W ASHI NGTO N 
        PH OENI X,  AZ   8500 7 - 2926  
 
( x )  SAN DRA  CAÑE Z,  CHI EF  O F  TAX  
        EM PLOYM E NT ADM I NI STRA TI ON  
        PO  BOX 602 8  
        PH OENI X,  AZ   8500 5 - 6028  
 
 
 
By :   __LS_____________________________ 
         Fo r  The  Appe a l s  Boa r d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 

To  r e ques t  a ny  o f  t he s e  doc um e n t s  i n  a n  a l t e rna t i ve  f o r m a t ,  c on t a c t  t he  Appe a l s  
Boa r d  a t  ( 602 )  771- 9019 .  

UNEMPLOYMENT INSURANCE  
TAX PROGRAM 
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STATE O F  ARI ZO NA E  S  A  TAX U N I T  
℅  SUZA NNE M  C HYN OW ETH,  AS ST 
ATTO RN EY GE N ERAL CF P/ CLA  
M AI L  DR OP 1911  
2005  N  C ENTR AL AVE  
PHOE NI X,  AZ   8 5004   

 
 Pe t i t i one r  De pa r t men t   

_____________________________________________________________________________________ 
 

I M PO RTANT - - -  TH I S  I S  TH E AP PEAL S B O ARD’ S  DECI SI O N 
The  De pa r tm e n t  o f  Ec onom i c  Se c ur i t y  p r ov i de s  l a ngua g e  a s s i s t a nc e  f r e e  o f  
c ha r ge .   Fo r  a s s i s t a nc e  i n  you r  p r e fe r r e d  l a ngua ge ,  p l e a s e  c a l l  ou r  Of f i c e  o f  
Appe a l s  (602 )  771 -9036 .  
 
I M PO RTANT E - - -  ESTA E S  LA D E CI SI Ó N DEL AP PEAL S B O ARD  
The  De pa r t me n t  o f  Ec onom ic  Se c u r i t y  s umi n i s t r a  a yuda  de  l o s  i d i oma s  g r a t i s .   
Pa r a  r e c ib i r  a yuda  e n  s u  i d i om a  p r e fe r i do ,  po r  f a vo r  com un i c a r s e  c on  l a  o f i c i na  
de  a pe l ac i one s  ( 602 )  771 - 9036 .  
 

 
RI G H T TO  APP EAL TO  TH E ARI ZO NA T AX CO U RT  

 
Unde r  Ar i z ona  Re v i s e d  S t a t u t e s ,  §  41 - 1993 ,  t he  l a s t  da t e  t o  f i l e  an  

App l i c a t i on  f o r  Appe a l  i s  ***  M ay  4 ,  2020  *** .  

DECI SI O N 
REV ERS ED  

 
THE PET I TI O NER,  t h r ough  i t s  a u t ho r i z e d  r ep r e s e n ta t i ve ,  pe t i t i one d  f o r  a  

he a r i ng  f r om  t he  De pa r t men t ’ s  Re cons i de r ed  De t e r m ina t i on  o f  Une m pl oym e n t  
I n s u r a nce  L i a b i l i t y ,  da t e d  Se p t em be r  12 ,  2019 ,  wh ic h  he l d  t ha t  be c aus e  t he  
Pe t i t i one r ’ s  a ppe a l  f r om  t he  J un e  6 ,  2019 ,  De t e rm i na t i on  o f  L ia b i l i t y  wa s  f i l e d  
l a t e ,  t he  De t e r mi na t i on  o f  L i a b i l i t y  r e m a i ne d  i n  e f f e c t .  
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The  pe t i t i on  ha v i ng  be e n  t im e l y  f i l ed ,  t he  Appe a l s  Boa r d  ha s  j u r i s d i c t i on  
i n  t h i s  ma t t e r  pu r sua n t  t o  A .R .S .  §§  23 - 724 ,  and  23 - 733 .  

 
W i t h  n o t i c e  t o  t he  pa r t i e s ,  a  he a r i ng  wa s  c onduc t e d  on  Fe b r ua r y  26 ,  2020 .   

A l l  pa r t i e s  we r e  g i ve n  t he  oppo r t un i t y  t o  p r e s e n t  e v i de nc e  on  t he  f o l l owi ng  
i s s ue :  

 
1 .  W he t he r  t he  Pe t i t i one r  f i l e d  a  t i me l y  pe t i t i on  fo r  

r e a s s es sm e n t  o r  a ppe a l  f o l l owing  t he  De pa r t men t ’ s  
De t e r mi na t i on  o f  Une m ploym e n t  I n s u r a nce  L i a b i l i t y  
i s s ue d  on  J une  6 ,  2019 .  

The  Pe t i t i one r  a ppe a r e d  w i th  c ouns e l  a nd  t h r ee  w i t ne s se s  ( t wo  t e s t i f i e d ) .  
The  De pa r tm e n t  a ppe a r e d  w i t h  couns e l  and  t wo  wi t ne s s e s  ( one  t e s t i f i e d ) .  
Se ve n t e en  e xh i b i t s  we r e  a dm i t t e d  i n to  e v i de nce  ( D1  –  D6 ,  P1  –  P  11 ) .   

 
THE A PP EALS B OAR D FI NDS t he  f a c t s  pe r t i ne n t  t o  t he  i s s ue  be f o r e  us  

a nd  ne c e s s a r y  t o  ou r  de c i s ion  a r e :   
 

1 .  The  De t e r m i na t i on  o f  Une mpl oym e n t  I n s u r a nce  L i a b i l i t y  wa s  m a i l e d  t o  t he  
Pe t i t i one r ’ s  c o r por a t e  o f f i ce  v i a  bu lk  m a i l  on  J une  6 ,  2019 .  The  Pe t i t i one r  
ha d  t wo  o f f i ce s ,  one  i n  I r v i ng ,  TX,  a nd  one  i n  Am a r i l l o ,  TX.  The  Am a r i l l o ,  
TX o f f i c e  wa s  t he  c o r po r a t e  o f f i ce  and  t he  c o r r ec t  a dd r e s s  f o r  
c o r r e s p onde nc e .  

 
2 .  The  De t e r m i na t i on  o f  Une m pl oymen t  I n s u r anc e  L i a b i l i t y  ha d  a  30 - da y  

a ppe a l  w i ndow.  The  l a s t  da y  t o  t im e l y  a ppe a l  wa s  J u l y  8 ,  2019 .  The  
Pe t i t i one r  f a xe d  i t s  a ppe a l  on  J u l y  23 ,  2019 .  
 

3 .  Pe t i t i one r  de n ie d  r e c e i v i ng  t he  De te r m i na t i on  o f  Une mpl oym e n t  I n s u r a nce  
L i a b i l i t y .  M u l t i p l e  e m pl oye e s  a r e  u s ua l l y  c on t ac t e d  whe n  s i mi l a r  
doc um e n t s  a r r i ve .  
 
Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t i on  R6-3 - 1404  p r ov i de s  i n  pe r t i nen t  

pa r t :  
A .  Exc e p t  a s  o t he r wi s e  p r ov i de d  by  s t a t u t e  o r  by  

De pa r t men t  r e gu l a t i on ,  a ny  pa ym e n t ,  a ppe a l ,  a pp l i -
c a t i on ,  r e que s t ,  no t i c e ,  ob j e c t i on ,  pe t i t i on ,  r e po r t ,  
o r  o t he r  i n f o rm a t ion  o r  doc um e n t  subm i t t e d  t o  t he  
De pa r t men t  s ha l l  be  c ons i de r e d  r e c e i ve d  by  a nd  
f i l e d  w i t h  t he  De pa r t me n t :  
1 .  I f  t r an sm i t t e d  v i a  t he  Un i t e d  S t a t e s  Pos t a l  

Se r v i c e  o r  i t s  s uc c e s s o r ,  on  t he  da t e  i t  i s  
m a i l e d  a s  s hown  by  t he  pos t m ar k ,  o r  i n  t he  a b -
s e nc e  o f  a  pos t mar k  t he  pos t a ge  m e t e r  m a r k ,  
o f  t he  e nve l ope  i n  wh i c h  i t  i s  r e c e ive d ;  o r  i f  
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no t  pos tm a r ke d  o r  pos t a ge  m e t e r  ma r ke d  o r  i f  
t he  m ar k  i s  i l l e g ib l e ,  on  t he  da t e  en t e r e d  on  
t he  doc um e n t  a s  t he  da t e  o f  c om pl e t i on .  

2 .  I f  t r a n smi t t e d  by  a ny  m e ans  o t he r  t ha n  t he  
Un i t e d  S t a t e s  Pos t a l  Se r v i ce  o r  i t s  suc c e s s o r ,  
on  t he  da t e  i t  i s  r ec e i ve d  by  t he  De pa r t me n t .  

*           *           *  
B .  The  s ubmi s s i on  o f  a ny  pa yme n t ,  a ppea l ,  a pp l i ca t i on ,  

r e que s t ,  no t i c e ,  ob j e c t i on ,  pe t i t i on ,  r e po r t ,  o r  o t he r  
i n f o rm a t ion  o r  doc um e n t  no t  w i t h i n  t he  s pec i f i e d  
s t a t u t o r y  o r  r e gu la t o r y  pe r i od  s ha l l  be  c ons i de r ed  
t i me l y  i f  i t  i s  e s t a b l i s he d  t o  t he  s a t i s f a c t i on  o f  t he  
De pa r t men t  t ha t  t he  de l a y  in  s ubm i ss i on  wa s  due  t o :  
De pa r t men t  e r r o r  o r  m i s i n fo r m a t i on ,  de l a y  o r  o t he r  
a c t i on  o f  t he  Un i t e d  S t a t e s  Pos t a l  Se r v i c e  o r  i t s  
s uc c e s s o r ,  o r  whe n  t he  de l ay  i n  s ubm i s s i on  wa s  be -
c a us e  t he  i nd i v i dua l  c ha nged  h i s  m a i l i ng  a dd re s s  a t  
a  t i m e  whe n  t he r e  wou l d  h a ve  be e n  no  r e a s on  f o r  
h i m  t o  no t i f y  t h e  De pa r tm e n t  o f  t he  add r e s s  c ha nge .  

 
 The  Pe t i t i one r  t e s t i f i e d  t ha t  i t  d i d  no t  r ec e i ve  t he  o r ig i na l  De te r mi na t i on .  
The  De pa r tm e n t  t e s t i f i e d  t ha t  t he  De t e r mi na t i on  was  p r ope r ly  a dd r e s s e d  a nd  
m a i l e d .  In  t he  Depa r tm e n t ’ s  r e j e c t i on  o f  t he  a ppe a l ,  a nd  i t s  t e s t i m ony ,  t he  
De pa r t men t  r e l i e d  on  t he  ma i l  de l i ve r y  r u l e ,  s e t  f o r t h  i n  S t a t e  v .  M ay s ,  96  Ar i z .  
366 ,  376 - 68 ,  395  P .2d  719 ,  721  (1964 ) ,  wh i c h  he ld  t ha t  “ the r e  i s  a  s t r ong  
p r e s um pt i on  t ha t  a  l e t t e r  p r ope r l y  a dd r e s s e d ,  s t am ped ,  a nd  de pos i t e d  i n  t he  
Un i t e d  S t a t e s  m a i l  w i l l  r e ac h  t he  a dd r e s s e e . ”  The  De pa r tm e n t  a r gue d  t ha t  unde r  
t he  m a i l  de l i ve r y  r u l e ,  t he  Pe t i t i one r ’ s  t e s t i m ony  tha t  i t  d id  no t  r ec e i ve  t he  
De t e r mi na t i on  wa s  i r r e l e va n t  a nd  t he  a ppe a l  s hou l d  be  cons i de r ed  l a t e .  
 
 Howe ve r ,  i n  Adams  v .  B l ake ,  205  Ar i z .  236 ,  242 ,  69  P .3d  7 ,  14  ( 2003 ) ,  t he  
Sup r e m e  Cour t  o f  Ar i z ona  he l d  t ha t  “ [ T ] he  p r e s um pt i on  i s  r ebu t t e d ,  howe ve r ,  
whe n  t he  a dd r e s s ee  de n i e s  r e c e i p t …” The  Cou r t  r e l i e d  on  Gov e r nme n t  Em p l oy e e s  
I n s .  Co .  v .  Supe r io r  Cour t ,  27  Ar i z .  App .  21 9 ,  220 ,  553  P .2d  672 ,  673  ( 1976 ) ,  
wh i c h  s t a t e d  t ha t  “ d e n i a l  o f  r e ce i p t  r e bu t s  a  p r im a  f a c i e  c a se  o f  m a i l i ng  a nd  
c r e a t e s  an  i s s ue  o f  f a c t  f o r  r e s o l u t i on  by  t he  t r i e r  o f  f ac t . ”  
 
 He r e ,  t he  Pe t i t i one r  c r e d ib l y  t e s t i f i e d  t ha t  t he  De te r mi na t i on  wa s  no t  
r e c e i ve d ,  wh i c h  r e bu t s  t he  p r e s um pt i on  o f  de l i ve r y .  S i nc e  t he  p r e s um pt i on  o f  
de l i ve r y  ha s  be e n  s uc c e s s f u l l y  r e bu t t e d ,  a nd  t he  De pa r tm e n t  d i d  no t  p r e s en t  a ny  
a dd i t i ona l  e v i de nce  t o  s uppo r t  a  f i nd i n g  o f  de l i ve r y ,  we  f i nd  t ha t  t he  Pe t i t i one r  
d i d  no t  r ec e i ve  t he  De t e r mi na t i on  m a i l e d  on  J une  6 ,  2019 .  Ac c o r d i ng l y ,  
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THE AP PEALS BOA RD REV ERS ES t h e  Re c ons i de r e d  De te r mi na t i on  o f  
Une m pl oym e n t  I ns u r a nc e  L i a b i l i t y  da t e d  Se p t e m be r  12 ,  2019 .  The  appe a l  was  
t i me l y  f i l e d .  

The  m a t t e r  i s  r e ma nde d  t o  t he  UI  Ta x  De pa r t m e n t  t o  i s s ue  a  r e c ons i de re d  
de t e rm i na t i on  pu r s ua n t  t o  t he  pe t i t i one r ’ s  a ppe a l  o f  t he  De t e r mi na t i on  o f  
Une m pl oym e n t  I n su r a nc e  L ia b i l i t y  i s s ue d  on  June  6 ,  2019 .  

 
DATE D:        4 / 3 / 2020         
 

APPEA L S BOA R D 
       
 
 
W I LLI AM  G.  DA DE,  Cha i r m a n    
 
J ANET L .  FELTZ,  M e m be r  
 
NAN CY M I LLER,  M e m be r  
       
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

RI G H T O F APPEAL TO  TH E ARI ZO NA T AX CO U RT  
 

Th i s  de c i s i on  by  the  Appe a l s  Boa r d  i s  t he  f i na l  a dmi n i s t r a t i ve  de c i s i on  o f  
t he  De pa r t me n t  o f  Ec onom i c  Se c ur i t y .   Howe ve r ,  a ny  pa r ty  m a y  a ppe a l  t he  
de c i s i on  t o  t he  Ar i z ona  Tax  Cour t ,  wh i c h  i s  t he  Ta x  De pa r t men t  o f  t he  Supe r i o r  
Cou r t  i n  M a r i c opa  Coun t y .   Se e ,  Ar iz ona  Re v i s e d  S t a tu t e s ,  §§  12 - 901  t o  12 - 914 .   
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I f  you  ha ve  que s t ions  a bou t  t he  p r oc e du r e s  f o r  f i l i ng  a n  a ppe a l ,  you  m us t  c on t a c t  
t he  Ar i z ona  Ta x  Cour t  a t  125  W .  Wa s h i ng t on  S t r e e t  i n  Phoe n i x ,  Ar i z ona  85003 -
2243 .   Te l e phone :  ( 602 )  506- 3776 .  

Fo r  you r  i n f o r m a t i on ,  we  s e t  f o r th  t he  p r ov i s i ons  o f  Ar i z ona  Re v i s e d  
S t a t u t e s ,  §  41 - 1993 ( C)  a nd  ( D) :  
 

C .  Any  pa r t y  a gg r i e ve d  by  a  de c i s i on  o f  t he  a ppe a l s  boa r d  
c onc e r n i ng  t a x  l i ab i l i t y ,  c o l l e c t i on  o r  e n f o r ce m e n t  ma y  
a ppe a l  t o  t he  t a x  c ou r t ,  a s  de f i ne d  i n  s e c t ion  12 - 161 ,  
w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  m a i l i ng  o r  e l ec t r on i c  
t r a n sm i s s i on  o f  t he  de c i s i on .   The  appe l l a n t  ne e d  no t  pa y  
a ny  o f  t he  t a x  pe na l t y  o r  i n t e r e s t  uphe l d  by  t he  a ppe a l s  
boa r d  i n  i t s  de c i s i on  be fo r e  i n i t i a t i ng ,  o r  i n  o r de r  t o  
m a i n t a i n  a n  a ppe a l  t o  t he  t a x  cou r t  pu r s ua n t  t o  t h i s  
s e c t i on .  

 
D .  Any  a ppe a l  t ha t  i s  t a ke n  t o  t a x  cou r t  pu r sua n t  t o  t h i s  

s e c t i on  i s  s ub j e c t  t o  t he  f o l l owi ng  p r ov i s i ons :  
 
1 .  No  i n j unc t i on ,  wr i t  o f  ma nda m us  o r  o t he r  l ega l  o r  

e qu i t a b l e  p r oc e s s  m a y  i s sue  i n  a n  a c t i on  in  a ny  
c ou r t  i n  t h i s  s t a t e  a ga i n s t  an  o f f i c e r  o f  t h i s  s t a t e  t o  
p r e ve n t  o r  e n j o i n  t he  c o l l e c t i on  o f  any  t a x ,  pe na l t y  
o r  i n t e r e s t .  
 

2 .  The  a c t ion  s ha l l  no t  be g i n  m ore  t ha n  t h i r t y  da ys  
a f t e r  t he  da t e  o f  m a i l i ng  o r  e l e c t r on i c  t r a n sm i s s i on  
o f  t he  a ppe a l s  boa r d ' s  de c i s i on .  Fa i lu r e  t o  b r ing  t he  
a c t i on  w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  ma i l i ng  o r  
e l e c t r on i c  t r a n sm i s s i on  o f  t he  a ppe a l s  boa r d ' s  
de c i s i on  c ons t i t u t e s  a  wa ive r  o f  t he  p r o t e s t  a nd  a  
wa i ve r  o f  a l l  c l a im s  a ga i ns t  t h i s  s t a t e  a r i s i ng  f r om 
o r  ba s e d  on  t he  i l l e ga l i t y  o f  t he  t ax ,  pe na l t i e s  a nd  
i n t e r e s t  a t  i s s ue .  

 
3 .  The  s c ope  o f  r e v i e w  o f  an  a ppe a l  t o  t a x  c ou r t  

pu r s ua n t  t o  t h i s  s ec t i on  s ha l l  be  gove r ne d  by  s e c t i on  
12 - 910 ,  app l y i ng  se c t i on  23 - 613 .01  a s  t ha t  s ec t i on  
r e a ds  on  t he  da t e  t he  a ppe a l  i s  f i l e d  t o  t he  t a x  c ou r t  
o r  a s  t he re a f t e r  a me nde d .   E i t he r  pa r ty  t o  t he  ac t i on  
m a y  a ppea l  t o  t he  c ou r t  o f  a ppe a l s  o r  s up r eme  c ou r t  
a s  p r ov i de d  by  l a w.  
 

 
 

Cal l  the  Appea ls  Board  a t  (602)  771-9036  wi th  any  quest ions  
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A  c opy  o f  t he  f o r ego i ng  wa s  m a i l e d  on  4 / 3 / 2020  
t o :  
 
( x )  ER  REP:      
 
  
( x )  STATE O F  ARI ZO NA E  S  A  TAX U N I T  

℅  SUZA NNE M .  CHY NO W ETH,  A SST  
ATTO RN EY GE N ERAL CF P/ CLA  
M AI L  DR OP 1911  
2005  N .  CENT RA L AVE  
PHOE NI X,  AZ   8 5004  

 
( x )  SAN DRA  CAÑE Z,  CHI EF  O F  TAX  

EM PLOY M ENT A DM I NI STRATI ON  
P  O  BO X  6028  
PHOE NI X,  AZ   8 5005 - 6028  

 
 
By :   __LS_____________________________ 
         Fo r  The  Appe a l s  Boa r d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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STATE O F  ARI ZO NA E  S  A  TAX U N I T  
c / o  SUSA NNE C H YNOW ET H 
ASSI STA NT ATT ORNE Y GENE RA L 
CFP/ CLA  
2005  NO RTH C E NTRA L AVE  
M AI L  DR OP CO D E 1911  
PHOE NI X,  AZ   8 5004  

 
 Pe t i t i one r  De pa r t men t   

_____________________________________________________________________________________ 
 

I M PO RTANT - - -  TH I S  I S  TH E AP PEAL S B O ARD’ S  DECI SI O N 
The  De pa r tm e n t  o f  Ec onom i c  Se c ur i t y  p r ov i de s  l a ngua g e  a s s i s t a nc e  f r e e  o f  
c ha r ge .   Fo r  a s s i s t a nc e  i n  you r  p r e fe r r e d  l a ngua ge ,  p l e a s e  c a l l  ou r  Of f i c e  o f  
Appe a l s  (602 )  771 -9036 .  
 
I M PO RTANT E - - -  ESTA E S  LA D E CI SI Ó N DEL AP PEAL S B O ARD  
The  De pa r t me n t  o f  Ec onom ic  Se c u r i t y  s umi n i s t r a  a yuda  de  l o s  i d i oma s  g r a t i s .   
Pa r a  r e c ib i r  a yuda  e n  s u  i d i om a  p r e fe r i do ,  po r  f a vo r  com un i c a r s e  c on  l a  o f i c i na  
de  a pe l ac i one s  ( 602 )  771 - 9036 .  
 

 
RI G H T TO  APP EAL TO  TH E ARI ZO NA T AX CO U RT  

 
Unde r  Ar i z ona  Re v i s e d  S t a t u t e s ,  §  41 - 1993 ,  t he  l a s t  da t e  t o  f i l e  an  

App l i c a t i on  f o r  Appe a l  i s  ***  June  15 ,  2020  *** .  

DECI SI O N 
REV ERS ED  

 

The  PET I TI O NER  p e t i t i ons  f o r  r ev i e w  o f  t he  De pa r t me n t ’ s  M a r c h  27 ,  
2019  Re c ons i de r ed  De t e r mina t i on  o f  Une m ploym e n t  In s u r a nc e  L i a b i l i t y  wh i c h  
he l d  t ha t  t he  Pe t i t i one r  i s  l i a b l e  f o r  Ar i z ona  Une m pl oym e n t  I ns u r a nc e  (UI )  t a xe s  
unde r  A .R .S .  §  23 - 613 .  
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The  pe t i t i on  wa s  f i l e d  on  t i me ,  a nd  t he  Appe a l s  Boa r d  ha s  j u r i s d i c t i on  
unde r  A .R .S .  §  23 - 724 .  

 
The  pa r t i e s  wa i ved  t he i r  r i gh t  t o  a n  e v i de n t i a r y  he a r i ng  a nd  a g re e d  t o  have  

t h i s  m a t t e r  de c i ded  by  t he  Appe a l s  Boa r d  ba s e d  s o l e l y  on  t he  pa r t i e s ’  wr i t t e n  
s ubm i s s ions ,  i nc lud i ng  doc um e n ta ry  e v i de nc e .  I n  a cc o r da nc e  w i t h  t he  b r i e f i ng  
s c he du l e  o r de r e d  by  t he  Boa r d  on  Se p t e m be r  25 ,  2019 ,  t he  Pe t i t i one r  f i l e d  i t s  
Ope n i ng  Br i e f  on  Oc t obe r  14 ,  2019 ,  t he  De pa r tm e n t  f i l e d  i t s  Re s pons e  Br i e f  on  
Nove m be r  6 ,  2019 ,  a nd  t he  Pe t i t i one r  f i l e d  i t s  Re bu t t a l  B r i e f  on  Nove m be r  13 ,  
2019 .  

 
The  Pe t i t i one r  o f f e r e d  e xh ib i t s  P - 1  t h r ough  P -6  a nd  t he  De pa r t me n t  o f f e r e d  

e xh i b i t s  D- 1  t h r ough  D- 10 .  The  Appe a l s  Boa r d  a dm i t s  i n  e v i de nc e  a l l  t h e  
e xh i b i t s  o f f e r e d  by  t he  pa r t i e s .  
 

THE A PP EALS B OAR D FI NDS t he  f o l l owi ng  f a c t s  bas e d  upon  t he  r e c o rd  
a nd  t he  s t i pu l a t i on  o f  t he  pa r t i e s :  

 
1 .  Pe t i t i one r  i s  a n  Ar i z o na  dom e s t i c  l im i t e d  l i ab i l i t y  c om pa ny  ( LLC) .  

 
2 .  Pe t i t i one r ’ s  s o l e  m e m ber  i s  t he  M .  Fa m i l y  Tr us t .  
 
3 .  M .  Fa m i ly  T r us t ’ s  s o l e  t r u s t e e  i s  D .M.  
 
4 .  Pe t i t i one r ’ s  s o l e  m a na ge r  i s  D .M .  
 
5 .  D.M .  i s  a  m em ber  o f  Sa l t  R i ve r  P i m a- M a r i c opa  I nd ia n  Com mun i t y  

( SRPM I C) .  
 
6 .  D.M .  r e s ide s  on  t he  SRPM I C.  
 
7 .  Pe t i t i one r  i s  no t  owne d  by  SRPM I C o r  a ny  s ubd i v i s ion  o r  s ubs id i a r y  

o f  SRPM I C.  
 
8 .  Pe t i t i one r  i s  l i c e ns e d  t o  do  bus i ne s s  by  SRPM I C.  
 
9 .  Pe t i t i one r  ope r a t e s  bus i ne s s e s  l oc a t e d  on l y  a nd  e n t i r e l y  w i t h in  t he  

SRPM I C.  
 
10 .  Pe t i t i one r ’ s  ope r a t i ons  a r e  c onduc t ed  e n t i r e ly  w i t h i n  I nd i a n  Coun t r y  

a s  t ha t  t e r m  i s  de f ine d  by  18  U .S .C .  §  1151 .  
 
11 .  V.L .  i s  no t  a  m embe r  o f  SRPM I C.  
 
12 .  Pe t i t i one r  c om pens a t e d  V .L .  f o r  s e r v i ce s  s he  p r ov ide d  Pe t i t i one r  

f r om  a bou t  J u l y  1 ,  2016  t h rough  Se p t e m ber  30 ,  2016 .  
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13 .  Pe t i t i one r  e m p l oye d  a t  l e a s t  o ne  i nd iv i dua l  f o r  s om e  po r t i on  o f  a  da y  

i n  e a c h  o f  20  d i f f e r e n t  c a l enda r  we e ks  i n  e i t he r  c a l e nda r  ye a r  2019  o r  
c a l e nda r  ye a r  2018 ,  i nc l ud i ng  non - c ons e c u t i ve  we e ks .  

 
14 .  Pe t i t i one r ,  i n  a ny  c a l e nda r  qua r t e r  i n  e i t he r  c a l e nda r  ye a r  2019  o r  

c a l e nda r  ye a r  2018 ,  pa i d  fo r  s e r v i ce  i n  e m p loym e n t  wa ge s  o f  $1 ,500  
o r  m or e .  

 
15 .  Pe t i t i one r  e nga ges  i n  c om m er c i a l  t r a n sa c t i ons  w i th  t he  ge ne r a l  

pub l i c ,  i nc l ud i ng  pe r s ons  who  a r e  no t  t r i ba l  en t i t i e s  o r  m e m ber s .   
 
I n  a dd i t i on  t o  t he  f a c t s  s e t  f o r t h  a bove ,  t he  pa r t i e s  s t i pu l a t e d  t o  t he  

f o l l owi ng  l e ga l  c onc l u s i on :  t he  l e ga l  i nc i de nc e  o f  t he  Ar i z ona  une m pl oym e n t  
c om pe ns a t i on  t a xe s  unde r  A .R .S .  §  23 - 613  f a l l s  on  e m p loye r s .  

 
W e  ha ve  c a r e f u l l y  r e v i e we d  t he  r e c o rd  i n  t h i s  c a s e  a nd  ha ve  c ons i de r e d  t he  

c on t e n t i ons  r a i s e d  i n  t he  pe t i t i on .  
 
The  i s s ue  p r ope r l y  be f o r e  t h i s  Boa r d  i s  whe t he r  t he  Pe t i t i one r  i s  l i a b l e  fo r  

Ar i z ona  Une m pl oym e n t  I n su r a nc e  ( UI )  t a xe s  unde r  A .R .S .  §  23 - 613 .  
 

Th i s  c a se  p r e s e n t s  i m por t a n t  que s t i ons  i nvo l v i ng  po te n t i a l l y  c on f l i c t i ng  
pub l i c  po l i c i e s :  t r i ba l  s ove r e i gn t y  ve r s u s  Ar i z ona ’ s  c om mi t me n t ,  s e t  f o r t h  i n  
A .R .S .§  23 - 601 ,  t o  p r e ve n t  t he  s p re a d  a nd  l i gh t e n  the  bu r den  o f  i nvo l un t a r y  
une m pl oym e n t .  I n  ba l a nc ing  t he s e  po l i c i e s ,  we  a r e  gu i de d  by  t he  Sup r eme  
Cour t ’ s  s t a t em e n t  i n  M ont ana  v .  B l ac k f e e t  T r i be ,  471  U .S .759 , 764  ( 1985 ) ,  t ha t  
“ [ t ] he  Cons t i t u t i on  ve s t s  t he  Fe de r a l  Gove r nm e n t  w i th  e xc l u s ive  a u t ho r i t y  ove r  
r e l a t i ons  w i t h  I nd i a n  t r i be s…a nd  i n  r e c ogn i t i on  o f  t he  s ove r e i gn t y  r e t a ine d  by  
I nd i a n  t r i be s  e ven  a f t e r  fo r m a t i on  o f  t he  Un i t e d  S t a t e s ,  I nd i a n  t r i be s  a nd  
i nd i v i dua l s  ge ne r a l l y  a r e  e xe m p t  f r om  s t a t e  t a xa t i on  wi t h i n  t he i r  own  t e r r i t o r y . ”  
The  Cour t  ha s  a l s o  he l d  t ha t  s t a t u t e s  a r e  t o  be  c ons t r ued  l i be r a l l y  i n  f a vor  o f  t he  
I nd i a ns ,  w i t h  amb i guous  p r ov i s i ons  i n t e r p re t e d  t o  t he i r  be ne f i t ,  Coun t y  o f  
Yak i ma  v .  Con f e de r a t e d  Tr i be s  and  Bands  o f  t he  Yak i ma  I nd i an  Na t i on ,  502  
U .S .251 ,  258  ( 1992 ) .  The s e  p r i nc i p l e s  f o r m  the  ba c kg r ound  a nd  t he  c on t e x t  f o r  
ou r  c ons ide r a t i on  o f  t he  i s sue s  p r e s en t e d .  
 

The  De pa r t me n t ’ s  Re c ons i de r e d  De t e r m i na t i on  ( RD)  f ound  t ha t  V .L .  wa s  a n  
e m p l oyee  o f  Pe t i t i one r  a nd  t ha t  Pe t i t i one r  i s  a n  “ e m p loye r ”  w i th i n  t he  me a n i ng  
o f  A .R .S .  §  23 - 613 ,  be c a use  Pe t i t i one r  ha d  g r o s s  pa y ro l l  o f  a t  l e a s t  $1 ,500  i n  a  
c a l e nda r  qua r t e r  o r  e m pl oym e n t  o f  one  o r  m ore  e m pl oye e s  f o r  20  we e ks .  The  RD  
f u r t he r  f ound  t ha t  t he r e  a r e  no  p r ov i s i ons  o f  A .R .S .  §§  23 - 613 ,  23 - 613 .01  o r  23 -
617  s t a t i ng  t ha t  a  bus i ne s s  owne d  a nd  ope r a t e d  by  a  t r i ba l  m em be r  i s  no t  a n  
“ e m p l oye r ”  o r  t ha t  e m pl oym e n t  f o r  s uc h  a  bus i ne s s  i s  e xe m pt .  F i na l l y ,  t he  RD 
s t a t e d  t ha t  26  U .S .C .  §  3309 ( d )  m a ke s  UI  c ove r age  m a nda t o r y  f o r  t r i ba l  
gove r nm en t s  a nd  bus i ne s s  e n t e r p r i s e s  who l ly  owne d  by  I nd i an  t r i bes .  The  R D  
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c onc l uded  t ha t  bec a us e  c ove r a ge  i s  m a nda t o r y  f o r  I nd i a n  t r i be s ,  i t  m us t  a l s o  be  
m a nda t o ry  f o r  p r i va t e l y  owne d  bus i nes s e s  on  t r i ba l  l a nd ,  s uc h  a s  Pe t i t i one r .  

 
C i t i ng  Ok l ahoma  Tax  Commi s s i on  v .  Ch i c kas aw  Na t i on ,  515  U .S .  450  

( 1995 )  Pe t i t i one r  a r gue s  t ha t  t he  De pa r tm e n t  l a c ks  t he  j u r i s d i c t i on ,  by  v i r t ue  o f  
f e de ra l  l aw ,  t o  i m pos e  UI  t axe s  on  Pe t i t i one r .  

 
Chi c k as aw  i d e n t i f i e s  t wo  d i f f e r e n t  app r oa c hes  u s e d  i n  I nd i a n  t a x  c a s e s  t o  

de t e rm i ne  t he  e n fo r c e a b i l i t y  o f  a  t a x .  The  f i r s t  a pp r oa ch ,  a pp l i ed  by  t he  Cour t  i n  
W hi te  Moun t a i n  Apac he  Tr i be  v  Brac k e r ,  448  U .S .  136  ( 1980) ,  i s  u s ed  i f  t he  
l e ga l  i nc i de nc e  o f  t he  t a x  i n  que s t ion  r e s t s  on  non - Ind i a ns .  W he n  t ha t  i s  t he  
c a s e ,  f e de r a l ,  s t a t e ,  a nd  t r i ba l  i n t e r e s t s  a r e  ba l a nc e d  t o  de t e rmi ne  whe the r  t h e  
t a x  m a y  be  i m pose d .  Unde r  t he  Br ac k e r  t e s t ,  a  s t a t e  w i l l  s om e t im e s  be  pe r mi t t e d  
t o  i m pose  a  t a x ,  pa r t i c u l a r l y  whe n  t he  s t a t e  i n t e r e s t s  i nvo l ve d  a r e  pa r t i c u l a r l y  
s t r ong .  The  s e c ond  a pp r oac h  a pp l i e s  on l y  i f  a  t r i be  o r  t r i ba l  m e m ber s  be a r  t he  
i nc i de nc e  o f  t he  t ax .  I f  t ha t  i s  t r ue ,  a  m or e  ca t e go r i c a l  r u l e  i s  u se d :  a bs e n t  c l e a r  
c ong r e s s iona l  a u t ho r i z a t i on ,  a  S t a t e  i s  w i t hou t  powe r  t o  t a x  r e se r va t i on  l a nds  
a nd  r e se rva t i on  I nd i a ns .  Us i ng  t he  ca t e go r i c a l  r u l e ,  t axe s  w i l l  be  i nva l id ,  un l e s s  
t he r e  i s  c l e a r  c ongr e s s i ona l  a u t ho r i t y  f o r  t he  t ax .   
 
 The  pa r t i e s  s t i pu l a t e d  t ha t :  ( 1 )  t he  s o l e  t r u s t e e  o f  t he  M .  Fa m i l y  T r us t  i s  
D .M . ;  ( 2 )  D .M .  i s  a  m e mbe r  o f  SPRM I C;  ( 3 )  D .M .  r e s i de s  on  SRPM I C;  ( 4 )  
Pe t i t i one r  ope r a t e s  bus i ne s s e s  l oc a t e d  on l y  and  e n t i r e ly  w i t h i n  t he  SRPM I C;  a nd  
( 5 )  t he  l e ga l  i nc ide nc e  o f  t he  Ar i z ona  une m pl oym e n t  t a xe s  unde r  A .R .S .  §  23 -
613  f a l l s  on  e m p l oye r s .  Pe t i t i one r  c on t e nds  t ha t  t he  Depa r tm e n t  ha s  s t i pu l a t e d  t o  
a l l  t h e  e l e m e n t s  ne c e s s a r y  t o  t r i gge r  a pp l i ca t i on  o f  t he  Chi c k as aw  c a t e go r i ca l  
r u l e .  
 
 The  f i na l  p r e mi s e  o f  Pe t i t i one r ’ s  a r gum e n t  i s  t ha t  Congr e s s  has  no t  c l e a r ly  
a u t ho r i z ed  Ar i z ona  t o  i m pos e  UI  t axe s  on  bus i ne s s es  owne d  by  t r i ba l  m e m ber s .  
Pe t i t i one r  c i t e s  Mont ana  v .  B l ac k f e e t  T r i be ,  471  U .S .  759 ,  765  ( 1985 )  f o r  t he  
p r opos i t i on  t ha t  cong r e s s i ona l  a u t ho r i z a t i on  fo r  a  s t a t e  t o  t a x  t r i ba l  mem be r s  
w i l l  be  f ound  on l y  whe n  t he  U .S .  Cong r e s s  ha s  m a de  i t s  a u t ho r i z a t i on  
“ unm i s t aka b l y  c l e a r . ”  Pe t i t i one r  c i t e s  num e r ous  c a s e s  whe r e  no  s uc h  
a u t ho r i z a t i on  ha s  be e n  f ound  a nd  s t a t e s  t ha t  i t  f i nds  no t h i ng  i n  t he  p r ov i s i ons  o f  
t he  Fe de r a l  Unem pl oymen t  Ta x  Ac t  ( FUTA)  p r ov i d i ng  suc h  a u t ho r i z a t i on .  
Pe t i t i one r  c onc l ude s  t ha t  t he r e  i s  no  unm i s t aka b l y  c l ea r  a u t ho r i z a t i on  fo r  s t a t e s  
t o  i m pos e  UI  t a xe s  on  t r i ba l  m e m ber  owne d  bus i ne s s e s .  
 
 Ba s e d  on  t he  f o r ego i ng ,  Pe t i t i one r  conc l ude s  t ha t  t he  De pa r t men t  l ac ks  t he  
a u t ho r i t y  t o  i m pos e  UI  t a xe s  on  t he  Pe t i t i one r .  
 

The  De pa r t me n t  a g r e e s  t ha t  t he  l e ga l  i nc i de nc e  o f  Ar i z ona ’ s  UI  t a xe s  f a l l s  
on  e m p l oye r s .  Howe ve r ,  t he  De pa r tm e n t  a r gue s  t ha t  t he  Pe t i t i one r ,  t he  em p l oye r  
i n  t h i s  c a s e ,  i s  ne i t he r  a  t r i be  no r  a  m e m ber  o f  a  t r i be .  The r e f o r e ,  Pe t i t i one r  i s  a  
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non - I nd ian  a nd ,  i n  de t e rm i n i ng  t he  va l i d i t y  o f  t he  UI  t a x ,  t he  Br ac k e r  i n t e r e s t  
ba l a nc i ng  t e s t  m us t  be  u s e d  r a t he r  t han  t he  Chic k as aw  c a t e go r i c a l  r u l e .   

 
C i t i ng  Tur ne r  v .  C i t y  o f  F l ags t a f f ,  226  Ar i z .  341 ,  247  P .3d  1011  ( App .  

2011 ) ,  t he  De pa r tm e n t  a r gue s  t ha t  a s  a n  LLC,  Pe t i t i o ne r  i s  a  s e pa r a t e  l e ga l  e n t i t y  
f r om  t he  M .  Fa m i ly  T r us t ,  i t s  s o l e  m e m ber .  I t  i s  a l s o  s e pa r a t e  f r om  D.M . ,  t he  
s o l e  t r u s t e e .  The  De pa r t men t  c on t e nds  t ha t  Pe t i t i one r  c a nno t  be  a  m e m ber  o f  t he  
SRPM I C be c a us e  unde r  t he  t r i be ’ s  cons t i t u t i on ,  on l y  a  na t u r a l  pe r s on  c an  be  a  
m e m ber  o f  t he  t r i be .  The  De pa r tme n t  c onc lude s  t ha t  be c a us e  Pe t i t i one r  i s  a n  
LLC,  t he  i nc i denc e  o f  t he  t a x  f a l l s  on  a  non - I nd i a n ,  t he r e by  t r i gge r i ng  
a pp l i ca t i on  o f  t he  Br ac k e r  ba l a nc i ng  t e s t .  

 
The  pos i t i on  u r ge d  by  t he  De pa r t men t  ha s  bee n  f o l l owe d  by  a t  l e a s t  one  

c ou r t  i n  t he  c on t e x t  o f  I nd i an  t a xa t i on .  I n  Baraga  Pr ods .  v .  Comm' r  o f  Rev e nue ,  
971  F .  Supp .  294  (W .D.  M i ch .  1997 ) ,  t he  c our t  c ons i de re d  whe t he r  a  c o r po r a t i o n  
wa s  i mmune  f r om a  s t a t e  va l ue  adde d  t a x .  A l t hough  t he  co r po r a t i on ’ s  s o l e  
s ha r e ho lde r  wa s  a  t r i be  m em be r ,  t he  Cou r t  he l d  t ha t  t he  c o r po r a t i on  c ou ld  no t  be  
c ons i de red  a n  e n r o l l e d  me mbe r  o f  t he  t r i be .  The  c ou r t  s t a t e d  t ha t  a  c o r po r a t i on  
wa s  a  l e ga l  e n t i t y  d i s t i nc t  f r om  i t s  sha r e ho l de r s  a nd  t ha t  i t  c ou ld  no t  t a ke  on  t he  
f o r m  o f  i t s  s ha r e ho l de r s  i n  o r de r  t o  r educ e  t a x  l i a b i l i t y .  

 
W h i l e  Bar aga  l e nds  s uppo r t  t o  t he  De pa r t me n t ’ s  a r gum e n t ,  o t h e r  c a s es  

d i r e c t l y  c on t r a d i c t  i t .  I n  Pour i e r  v .  S .D .  De p ' t  o f  Rev e nue ,  2003  S .D .  21 ,  658  
N .W .2d  395  ( 2003 ) ,  t he  cou r t  c ons i de r e d  whe t he r  t he  p l a i n t i f f ,  a  c o r po r a t i on  
ope r a t e d  on  a n  I nd i a n  r e s e rva t i on  a nd  owne d  by  a  r e g i s t e r e d  t r i be  m em be r ,  wa s  
e n t i t l e d  t o  a  t a x  r e f und .  The  Sou t h  D a ko t a  De pa r tm e n t  o f  Re ve nue  a r gue d  t ha t  a s  
a  c o r po ra t i on ,  t he  p l a i n t i f f  c a n no t  ha ve  t he  r a c i a l  i de n t i t y  ne c e s s a r y  t o  f a l l  
w i t h i n  t he  c a t e go r i c a l  Chi ck as aw  r u l e .  The  c ou r t  d i sa g r e e d  and  he l d  t ha t  “ a  
c o r po r a t ion  owne d  by  t he  t r i be  o r  a n  e n r o l l e d  t r i ba l  m e m be r  r e s i d i ng  on  t he  
I nd i a n  r e s e r va t i on  a nd  do i ng  bus i ne s s  on  t he  r e s e r va t i on  f o r  t he  be ne f i t  o f  
r e s e r va t ion  I nd i ans  i s  a n  e n r o l l e d  m e m be r  f o r  t he  pu r pos e  o f  p r o t ec t i ng  t a x  
i m m uni t y . ”  Pour i e r  a t  404 .  

 
I n  Ar i z ona ,  c ou r t s  ha ve  l ong  s hown  a  w i l l i ngne s s  t o  “p i e r ce  t he  c o r po ra t e  

ve i l ”  whe n  j u s t i ce  s o  r e qu i r e s  a nd  t o  r e c ogn i z e  t he  a c t s  a nd  ob l i ga t i ons  o f  a  
c o r po r a t ion  a s  t hos e  o f  a  pa r t i c u l a r  pe r s on .  Se e ,  e . g . ,  Phx .  Sa f e t y  I nv .  Co .  v .  
J ame s ,  28  Ar i z .  514 ,  237  P .  958  ( 1925 ) .  Go i ng  be yond  t he  c o rpo r a t e  f i c t i on  t o  
r e a c h  t he  pe op l e  be h i nd  t he  c o r po ra t e  ve i l  i s  e s pe c i a l l y  a pp r op r i a t e  whe r e ,  a s  
he r e ,  t he  bus i ne s s  o r ga n i za t i on  i nvo lve d  i s  a n  LLC.  LLCs  a l l ow  i nc om e  to  “ pa s s  
t h r ough”  t o  t he  owne r s ,  t he re by  de m ons t r a t i ng  t ha t ,  a t  l e a s t  f o r  som e  pu r pos e s ,  
t he  LLC i s  no t  v i e we d  a s  s e p a r a t e  f r om  the  o wne r .  Fu r t he r ,  f e de r a l  c ou r t s  
i nc r ea s i ng l y  r e c ogn i z e  t ha t  c o r po r a t i ons  c a n  ha ve  a  r ac i a l  i de n t i t y .  Th i nk e t  I nk  
I n f o .  Re s . ,  I nc .  v .  Sun  M i c r os y s t e ms ,  I nc . ,  368  F .3d  1 053 ,  1059  ( 9 t h  C i r .  2004 )  
( f i nd i ng  tha t  c o r por a t i on  c an  a c qu i r e  " a n  i m pu t e d  r a c i a l  i de n t i t y " ) ;  Bai ns  LLC v .  
A r c o  Pr od .  Co . ,  4 05  F .3d  764 ,  770  ( 9 t h  C i r .  2005 )  ( f i nd i ng  tha t  c o r po r a t i on  
" undoub te d l y  ac qu i r e d  a n  i m pu t e d  r a c i a l  i de n t i t y " ) .  Thus ,  i n  l i m i t ed  a nd  



Appe a l s  Boa r d  No .  T - 1629122 - 001 - B  -  Pa ge  6  

a pp r op r i a t e  c i r c ums t a nc e s ,  t he r e  i s  no  r e l uc t anc e  t o  d i s r e ga r d  t he  l e ga l  f i c t i on  o f  
t he  bus ine s s  o r ga n i z a t i on  a s  a  s e pa r a t e  e n t i t y  a nd  t o  r e c ogn i z e  t he  na t u r a l  
pe r s ons  i nvo l ve d  w i t h  t he  m a na geme n t  a nd  owne r s h i p  o f  t he  c om pa ny  a s  t he  r e a l  
pa r t i e s  i n  i n t e r e s t .  

 
Of  pa r t i cu l a r  i m por t a nce  a r e  pub l i c  po l i c y  cons i de r a t i ons  f a vor i ng  t r i ba l  

e c onom ic  de ve l opm e n t :  
 
Cong r e s s  e na c t e d  num e r ous  p i e c es  o f  l e g i s l a t i on  s i nc e  t he  1970s  t o  
e nc ou r a ge  t r i ba l  e c onom ic  de ve l opm e n t  a nd  e a s e  t ax  bu r de ns  on  
I nd i a n  t r i be s .  I n  ea c h  p i ec e  o f  l e g i s l a t i on ,  Cong r e s s  ma de  f i nd ing s  
o f  f ac t  a nd  s t r ong  s t a t em e n t s  o f  s uppo r t  f o r  t r i ba l  e c onom i c  
de ve l opme n t .  Fo r  Cong r e s s ,  t he  l ong - t e r m  s o l u t i on  t o  t r i ba l  
de pe nde nc e  on  f e de r a l  p r og r a m s  l i e s  i n  r e s e rva t i ons  w i t h  e c onom i c  
s t r e ng t h .  Cong r e s s ' s  r e c en t  c om mi t me n t  t o  e nc ou r a g i ng  t r i ba l  
e c onom ic  de ve l opm e n t  has  be e n  unwa ve r i ng .  ( f oo t no te s  om i t t e d )  
M a t t he w L .M .  F l e t c he r ,  The  Sup r e m e  Cour t  a nd  Fe de r a l  I nd i a n  
Po l i c y ,  85  Ne b .  L .  Re v .  121 ,  145  ( 2006 ) .  
 
The  Sup r e m e  Cour t  ha s  s t a t e d  t ha t  cong r e s s i ona l  f e de ra l  I nd i a n  po l i c y  i n  

f a vo r  o f  " t r i ba l  s e l f - s u f f i c i e nc y  a nd  e c onom ic  de ve l opm e n t "  i s  " ove r r i d ing . "  Ne w  
M e x ic o  v .  M e sc a le r o  Apache  Tr i be ,  462  U .S .  324 ,  335  n .17  ( 1983 ) .  Re f l e c t i ng  
t ha t  em pha s i s ,  t he  c ou r t  i n  Pour i e r ,  r e c ogn i z e d  t ha t  t he  po l i c y  f a vo r ing  t r i ba l  
e c onom ic  de ve l opm e n t  we igh s  he a v i l y  i n  f avo r  o f  t r e a t i ng  a n  I nd i a n  owne d  
bus i ne s s  o r ga n i za t i on  a s  a  t r i ba l  m em be r .  The  Cour t  s t a t e d :  “ Congr e s s '  p r i ma r y  
ob j e c t i ve  i n  I nd i a n  l a w  f o r  s e ve ra l  de c a de s  ha s  be e n  t o  e nc ou r a ge  t r i ba l  
e c onom ic  i nde pe nde nc e  a nd  de ve l opm e n t .  By  f i nd i ng  t ha t  i nco r po r a t i on  unde r  
s t a t e  l a w de p r i ve s  a  bus i nes s  o f  i t s  I nd i a n  i de n t i t y ,  we  wou l d  f o r c e  ec onom i c  
de ve l ope r s  on  r e se r va t i ons  t o  f o r go  t he  be ne f i t s  o f  i nc o r po r a t i on  i n  o rde r  t o  
m a i n t a i n  t he i r  gua r a n t e e d  p r o t e c t ions  unde r  f e de r a l  I nd i a n  l a w .  Th i s  c ou l d  
h i nde r  econom i c  de ve l opmen t . ”  Pour i e r  a t  405 .  

 
The r e f o r e ,  c ons i de r i ng  e s pec i a l l y  t he  pub l i c  po l i c y  r am i f i c a t i ons  o f  ou r  

de c i s i on ,  we  c onc l ude  t ha t  t he  Pe t i t i one r  i s  a  t r i ba l  m e m ber .  Be c a us e  t he  l e ga l  
i nc i de nc e  o f  t he  UI  t a x  f a l l s  on  t he  Pe t i t i one r ,  a  t r i ba l  m em ber ,  t he  Chic k as aw  
c a t e gor i ca l  t e s t  a pp l i e s .  

 
The  De pa r tm e n t  ne x t  a r gue s  t ha t  Ar i z ona ’ s  UI  c on t r i bu t i ons  a r e  ne i the r  

t a xe s  no r  e xc i s e  t a xes .  The  De pa r tm e n t  c on t e nds  t ha t  t axe s  a r e  f o rc e d  
c on t r i bu t i ons  t he  s t a t e  c o l l ec t s  t o  s uppo r t  gove r nm e n t  and  a l l  pub l i c  ne e ds .  Hunt  
v .  Ca l l ahan ,  32  A r i z .  235 ,  239  ( 1927 ) .  Fu r the r ,  e xc i s e  t a xe s  a r e  im pos e d  on  
m e r c ha nd i s e  o r  com m od i t i e s .  Powe l l  v .  G l eas on ,  50  Ar i z .  542  ( 1937 ) .  Th e  
De pa r t men t  c onc l ude s  t ha t  UI  c on t r ibu t i ons  a r e  no t  t a xe s  o r  e xc i s e  t a xe s  be c a us e  
t he y  a r e  ba s e d  on  wa ge s ,  no t  c om m od i t i e s  o r  s a l e s  a nd  t he y  a r e  f o r  a  ve r y  
s pe c i f i c  pu r pos e  a nd  do  no t  s uppo r t  t he  ge ne r a l  s t a t e  budge t .  
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The  Fe de r a l  Une mpl oym e n t  Ta x  Ac t  ( FUTA)  e xp l i c i t l y  r e f e r s  t o  t he  f e de ra l  
t a x  t ha t  e m p l oye r s  pa y  t o  t he  f e de r a l  gove r nm e n t  f o r  t he  une m pl oyme n t  
i n s u r a nce  p r og r a m a s  a n  “ e xc i s e  t a x . ”  26  U . S .C  §  33 01 .  I n  a dd i t i on ,  t he r e  a r e  
num e r ous  c a s e s  whe r e  t he  cou r t s  r e f e r  t o  t he  f e de r a l  FUTA t a x  a s  a n  e xc i s e  t a x .  
Cal i f o r n ia  v .  Gr ace  Br e t h ren  Chur c h ,  457  U .S .  393 ,  102  S .  C t .  2498 ,  73  L .Ed .2 d  
93  ( 1982 ) ;  Bowman  v .  S t umbo ,  735  F .2d  192  ( 6 t h  C i r .  1984 ) .  Fu r t he rm or e ,  a t  
l e a s t  one  s t a t e  c ou r t  ha s  c l a s s i f i e d  s t a t e  c on t r i bu t i ons  a s  e xc i s e  t axe s .  Cal .  Emp ' t  
Com.  v .  M ac Gr e gor ,  64  Ca l .  App .  2d  691 ,  149  P .2d  304 ,  306  ( 1944 ) .  

 
The  pa ym e n t s  ma de  by  e m p l oye r s  a s  c on t r i bu t i ons  t o  t he  s t a t e  

une m pl oym e n t  i n su r a nc e  f und  a r e  qu i t e  s i mi l a r  t o  t he  f e de r a l  FUTA t a xe s .  Bo t h  
t he  f e de ra l  t a xe s  and  t he  s t a t e  c on t r ibu t i ons  a r e  pa ym en t s  m a de  by  e m p l oye r s  t o  
t he  gove rnm e n t  t o  s uppo r t  t he  Une m pl oym e n t  I n s u r a nce  p r og r am .  Bo t h  pa ym e n t s  
a r e  t r a n sa c t i ona l ,  b a s e d  on  t he  e xc ha nge  o f  l a bo r  f o r  wa ge s .  W hi l e  t he s e  
pa ym e n t s  m a y  be  som e wha t  un l i ke  o the r  e xc i se  t a xes ,  t he  FUTA t a x  i s  c l ea r l y  a n  
e xc i s e  t a x .  And  g i ve n  t he  s i mi l a r i t y  be t we e n  t he  FUTA  t a x  a nd  s t a t e  
c on t r i bu t i ons ,  we  c onc l ude  t ha t  s t a t e  c on t r i bu t i ons  a r e  a l s o  p rope r l y  c l a s s i f i e d  
a s  e xc i se  t a xe s .  

 
F i na l l y ,  t he  De pa r t m e n t  a r gue s  t ha t ,  a pp l y i ng  Br ac k e r ,  t h e  ba l a nc e  o f  t he  

i n t e r e s t s  f a vo r s  r equ i r i ng  Pe t i t i one r  t o  pa y  Ar i z ona ’ s  UI  t a x .  Howe ve r ,  be c a us e  
we  ha ve  c onc l uded  t ha t  t he  Chi c k as aw  c a t e go r i c a l  ana l y s i s  app l i e s  i n  t h i s  c a se ,  
a nd  t he  Br ac k e r  b a l a nc i ng  a na l y s i s  doe s  no t ,  we  f i nd  i t  unne ce s s a r y  t o  a dd r e s s  
t he  De pa r t m e n t ’ s  con t e n t i ons  i n  t h i s  r e ga r d .   
 
 Unde r  Chi c k as aw ,  A r i z ona  m a y  no t  im pose  a  t a x  on  t r i ba l  owned  
bus i ne s s es  i f  t he  i nc i de nc e  o f  t he  t a x  f a l l s  on  Ind i a ns ,  un l e s s  t he  t a x  i s  
unm i s t a ka b l y  a u t ho r i z e d  by  Congr e s s .  The  De pa r tm e n t  ha s  no t  c i t e d  t o  any  s uc h  
a u t ho r i z a t i on  a nd  we  ha ve  f ound  none .  A l t hough  t he  Pe t i t i one r  i s  a n  LLC,  we  
c onc l ude  i t  i s  a n  e n r o l l e d  m e m b er  o f  t he  t r i be  f o r  pu r pos e s  o f  de t e r mi n i ng  t he  
e n f o r ce a b i l i t y  o f  t he  UI  t a x .  The r e f o r e ,  t he  i nc i de nc e  o f  t he  t a x  f a l l s  on  a  t r i ba l  
m e m ber  a nd  we  c onc l ude  tha t  t he  De pa r t men t  m a y  no t  i m pose  t he  UI  t a x  on  
Pe t i t i one r .  Ac c o r d i ng l y ,  
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THE A P PEALS BOA RD REV ERS ES  t h e  De pa r t men t ’ s  M arc h  27 ,  201 9  
Re c ons i de r e d  De te r mi na t i on  o f  Unem pl oymen t  I n s u r anc e  L i a b i l i t y  ba se d  upon  
t he  e v i denc e  o f  r ec o r d .  
 

The  Pe t i t i one r  i s  no t  l i a b l e  f o r  Ar i z ona  Une m pl oyme n t  I n s u ra n c e  ( UI )  
t a xe s  unde r  A .R .S .  §  23 - 613 .  

 
 

DATE D:        5 / 14 /2020         
 

APPEA L S BOA R D 
       
 
 
W I LLI AM  G.  DA DE,  Cha i r m a n    
 
J ANET L .  FELTZ,  M e m be r  
 
NAN CY M I LLER,  M e m be r  
       
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

RI G H T O F APPEAL TO  TH E ARI ZO NA T AX CO U RT  
 

Th i s  de c i s i on  by  the  Appe a l s  Boa r d  i s  t he  f i na l  a dmi n i s t r a t i ve  de c i s i on  o f  
t he  De pa r t me n t  o f  Ec onom i c  Se c ur i t y .   Howe ve r ,  a ny  pa r ty  m a y  a ppe a l  t he  
de c i s i on  t o  t he  Ar i z ona  Tax  Cour t ,  wh i c h  i s  t he  Ta x  De pa r t men t  o f  t he  Supe r i o r  
Cou r t  i n  M a r i c opa  Coun t y .   Se e ,  Ar iz ona  Re v i s e d  S t a tu t e s ,  §§  12 - 901  t o  12 - 914 .   
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I f  you  ha ve  que s t ions  a bou t  t he  p r oc e du r e s  f o r  f i l i ng  a n  a ppe a l ,  you  m us t  c on t a c t  
t he  Ar i z ona  Ta x  Cour t  a t  125  W .  Wa s h i ng t on  S t r e e t  i n  Phoe n i x ,  Ar i z ona  85003 -
2243 .   Te l e phone :  ( 602 )  506- 3776 .  

Fo r  you r  i n f o r m a t i on ,  we  s e t  f o r th  t he  p r ov i s i ons  o f  Ar i z ona  Re v i s e d  
S t a t u t e s ,  §  41 - 1993 ( C)  a nd  ( D) :  
 

C .  Any  pa r t y  a gg r i e ve d  by  a  de c i s i on  o f  t he  a ppe a l s  boa r d  
c onc e r n i ng  t a x  l i ab i l i t y ,  c o l l e c t i on  o r  e n f o r ce m e n t  ma y  
a ppe a l  t o  t he  t a x  c ou r t ,  a s  de f i ne d  i n  s e c t ion  12 - 161 ,  
w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  m a i l i ng  o r  e l ec t r on i c  
t r a n sm i s s i on  o f  t he  de c i s i on .   The  appe l l a n t  ne e d  no t  pa y  
a ny  o f  t he  t a x  pe na l t y  o r  i n t e r e s t  uphe l d  by  t he  a ppe a l s  
boa r d  i n  i t s  de c i s i on  be fo r e  i n i t i a t i ng ,  o r  i n  o r de r  t o  
m a i n t a i n  a n  a ppe a l  t o  t he  t a x  cou r t  pu r s ua n t  t o  t h i s  
s e c t i on .  

 
D .  Any  a ppe a l  t ha t  i s  t a ke n  t o  t a x  cou r t  pu r sua n t  t o  t h i s  

s e c t i on  i s  s ub j e c t  t o  t he  f o l l owi ng  p r ov i s i ons :  
 
1 .  No  i n j unc t i on ,  wr i t  o f  ma nda m us  o r  o t he r  l ega l  o r  

e qu i t a b l e  p r oc e s s  m a y  i s sue  i n  a n  a c t i on  in  a ny  
c ou r t  i n  t h i s  s t a t e  a ga i n s t  an  o f f i c e r  o f  t h i s  s t a t e  t o  
p r e ve n t  o r  e n j o i n  t he  c o l l e c t i on  o f  any  t a x ,  pe na l t y  
o r  i n t e r e s t .  
 

2 .  The  a c t ion  s ha l l  no t  be g i n  m ore  t ha n  t h i r t y  da ys  
a f t e r  t he  da t e  o f  m a i l i ng  o r  e l e c t r on i c  t r a n sm i s s i on  
o f  t he  a ppe a l s  boa r d ' s  de c i s i on .  Fa i lu r e  t o  b r ing  t he  
a c t i on  w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  ma i l i ng  o r  
e l e c t r on i c  t r a n sm i s s i on  o f  t he  a ppe a l s  boa r d ' s  
de c i s i on  c ons t i t u t e s  a  wa ive r  o f  t he  p r o t e s t  a nd  a  
wa i ve r  o f  a l l  c l a im s  a ga i ns t  t h i s  s t a t e  a r i s i ng  f r om 
o r  ba s e d  on  t he  i l l e ga l i t y  o f  t he  t ax ,  pe na l t i e s  a nd  
i n t e r e s t  a t  i s s ue .  

 
3 .  The  s c ope  o f  r e v i e w  o f  an  a ppe a l  t o  t a x  c ou r t  

pu r s ua n t  t o  t h i s  s ec t i on  s ha l l  be  gove r ne d  by  s e c t i on  
12 - 910 ,  app l y i ng  se c t i on  23 - 613 .01  a s  t ha t  s ec t i on  
r e a ds  on  t he  da t e  t he  a ppe a l  i s  f i l e d  t o  t he  t a x  c ou r t  
o r  a s  t he re a f t e r  a me nde d .   E i t he r  pa r ty  t o  t he  ac t i on  
m a y  a ppea l  t o  t he  c ou r t  o f  a ppe a l s  o r  s up r eme  c ou r t  
a s  p r ov i de d  by  l a w.  
 

 
 

Cal l  the  Appea ls  Board  a t  (602)  771-9036  wi th  any  quest ions  
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A  c opy  o f  t he  f o r ego i ng  wa s  m a i l e d  on  5 / 14 / 2020  
t o :  
 
 ER:     
   

 

Ac c t .  No :   
 
( x )  ER  REP:   
    
       
      
    
 
( x )  DEPT.  R EP . :  
 SUSA NN E CHY N OW ETH  

ASSI STA NT ATT ORNE Y GENE RA L CFP/ C LA  
2005  NO RTH C E NTRA L AVE,  M A I L  DROP CODE 19 11  
PHOE NI X,  AZ   8 5004  

 
( x )  SAN DRA  CAÑE Z,  CHI EF  O F  TAX  

EM PLOY M ENT A DM I NI STRATI ON  
P  O  BO X  6028  
PHOE NI X,  AZ   8 5005 - 6028  

 
 
 
By :   _____LS__________________________ 
         Fo r  The  Appe a l s  Boa r d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 

To  r e ques t  a ny  o f  t he s e  doc um e n t s  i n  a n  a l t e rna t i ve  f o r m a t ,  c on t a c t  t he  Appe a l s  
Boa r d  a t  ( 602 )  771- 9019 .  

UNEMPLOYMENT INSURANCE  
TAX PROGRAM 

 
 

APPEALS BOARD DECISIONS 
 
 

3RD QUARTER 2020 



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
 

Appe a l s  Boa r d  No .  T - 1660820 - 001 - B  
 ____________________________________________________________________________________ 
 

    
    

    
 

    
  

   
 

STATE O F  ARI ZO NA E  S  A  TAX U N I T  
c / o  SUSA NNE C H YNOW ET H  
ASST A T TORN EY  GENE R AL  
2005  NO RTH C E NTRA L AVE   
M AI L  DR OP 1911  
PHOE NI X,  AZ   8 5004   

 
 Pe t i t i one r  De pa r t men t   

____________________________________________________________________________________ 
 

I M PO RTANT - - -  TH I S  I S  TH E AP PEAL S B O ARD’ S  DECI SI O N 
The  De pa r tm e n t  o f  Ec onom i c  Se c ur i t y  p r ov i de s  l a ngua g e  a s s i s t a nc e  f r e e  o f  
c ha r ge .   Fo r  a s s i s t a nc e  i n  you r  p r e fe r r e d  l a ngua ge ,  p l e a s e  c a l l  ou r  Of f i c e  o f  
Appe a l s  (602 )  771 -9036 .  
 
I M PO RTANT E - - -  ESTA E S  LA D E CI SI Ó N DEL AP PEAL S B O ARD  
The  De pa r t me n t  o f  Ec onom ic  Se c u r i t y  s umi n i s t r a  a yuda  de  l o s  i d i oma s  g r a t i s .   
Pa r a  r e c ib i r  a yuda  e n  s u  i d i om a  p r e fe r i do ,  po r  f a vo r  com un i c a r s e  c on  l a  o f i c i na  
de  a pe l ac i one s  ( 602 )  771 - 9036 .  
 

 
 

DECI SI O N 
DI SM I SS ED  

 

THE EM PLO YER  h a s  a s ke d  t o  w i t hd r a w i t s  pe t i t i on  f o r  hea r i ng  unde r  
A .R .S .  §  23 - 674 ( A)  a nd  Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t i on  R6- 3 - 1502( A) .  

 
The  Appe a l s  Boa r d  ha s  j u r i sd i c t i on  i n  t h i s  ma t t e r  unde r  A .R .S .  §  23 - 724 .  
 
Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 -1502 ( A)  p r ov i de s  i n  pe r t i ne n t  

pa r t :  
 

A .  The  Boa r d  o r  a  hea r i ng  o f f i c e r  i n  t he  De pa r tm e n t ' s  
Of f i c e  o f  Appe a l s  m a y  in f o r m a l l y  d i s pos e  o f  an  
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a ppe a l  o r  pe t i t i on  w i t hou t  f u r t he r  appe l l a t e  r e v i e w  
on  t he  m er i t s :  

 
1 .  By  wi t hd r a wa l ,  i f  t h e  a ppe l l a n t  w i t hd r a ws  t he  

a ppe a l  i n  wr i t i ng  o r  on  t he  r e c o r d  a t  a ny  t ime  
be f o r e  t he  de c i s i on  i s  i s s ue d ;  . . .  ( e m pha s i s  
a dde d ) .  

 
W e  ha v e  c a r e f u l l y  r e v i e we d  t he  r ec o rd .  

 
THE A PP EALS B OAR D FI NDS t he r e  i s  no  r e a s on  t o  de ny  t he  Em pl oye r ’ s  

r e que s t .   Ac c o r d i ng l y ,  
 
THE AP P EALS B OAR D D I SM I SSES  t h e  pe t i t i on .  Th i s  de c i s ion  doe s  no t  

a f f ec t  a ny  a g r e eme n t  e n t e r e d  i n t o  be t we e n  the  Em pl oye r  a nd  the  De pa r t m e n t ,  
e i t he r  c onc u r r e n t ly  w i t h  t he  w i t h d r awa l  o r  s ubs e que n t  t he r e t o .   
 

 
DATE D:        8 / 20 /2020       
 

     APPE ALS B O ARD  
 
PETER J .  LANS D OW NE,  A c t i ng  Mem be r  
 
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
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RI G H T O F APPEAL TO  TH E ARI ZO NA T AX CO U RT  
 

Th i s  de c i s i on  by  the  Appe a l s  Boa r d  i s  t he  f i na l  a dmi n i s t r a t i ve  de c i s i on  o f  
t he  De pa r t me n t  o f  Ec onom i c  Se c ur i t y .   Howe ve r ,  a ny  pa r ty  m a y  a ppe a l  t he  
de c i s i on  t o  t he  Ar i z ona  Tax  Cour t ,  wh i c h  i s  t he  Ta x  De pa r t men t  o f  t he  Supe r i o r  
Cou r t  i n  M a r i c opa  Coun t y .   Se e ,  Ar iz ona  Re v i s e d  S t a tu t e s ,  §§  12 - 901  t o  12 - 914 .   
I f  you  ha ve  que s t ions  a bou t  t he  p r oc e du r e s  f o r  f i l i ng  a n  a ppe a l ,  you  m us t  c on t a c t  
t he  Ar i z ona  Ta x  Cour t  a t  125  W .  Wa s h i ng t on  S t r e e t  i n  Phoe n i x ,  Ar i z ona  85003 -
2243 .   Te l e phone :  ( 602 )  506- 3776 .  

Fo r  you r  i n f o r m a t i on ,  we  s e t  f o r th  t he  p r ov i s i ons  o f  Ar i z ona  Re v i s e d  
S t a t u t e s ,  §  41 - 1993 ( C)  a nd  ( D) :  
 

C .  Any  pa r t y  a gg r i e ve d  by  a  de c i s i on  o f  t he  a ppe a l s  boa r d  
c onc e r n i ng  t a x  l i ab i l i t y ,  c o l l e c t i on  o r  e n f o r ce m e n t  ma y  
a ppe a l  t o  t he  t a x  c ou r t ,  a s  de f i ne d  i n  s e c t ion  12 - 161 ,  
w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  m a i l i ng  o r  e l ec t r on i c  
t r a n sm i s s i on  o f  t he  de c i s i on .   The  appe l l a n t  ne e d  no t  pa y  
a ny  o f  t he  t a x  pe na l t y  o r  i n t e r e s t  uphe l d  by  t he  a ppe a l s  
boa r d  i n  i t s  de c i s i on  be fo r e  i n i t i a t i ng ,  o r  i n  o r de r  t o  
m a i n t a i n  a n  a ppe a l  t o  t he  t a x  cou r t  pu r s ua n t  t o  t h i s  
s e c t i on .  

 
D .  Any  a ppe a l  t ha t  i s  t a ke n  t o  t a x  cou r t  pu r sua n t  t o  t h i s  

s e c t i on  i s  s ub j e c t  t o  t he  f o l l owi ng  p r ov i s i ons :  
 
1 .  No  i n j unc t i on ,  wr i t  o f  ma nda m us  o r  o t he r  l ega l  o r  

e qu i t a b l e  p r oc e s s  m a y  i s sue  i n  a n  a c t i on  in  a ny  
c ou r t  i n  t h i s  s t a t e  a ga i n s t  an  o f f i c e r  o f  t h i s  s t a t e  t o  
p r e ve n t  o r  e n j o i n  t he  c o l l e c t i on  o f  any  t a x ,  pe na l t y  
o r  i n t e r e s t .  
 

2 .  The  a c t ion  s ha l l  no t  be g i n  m ore  t ha n  t h i r t y  da ys  
a f t e r  t he  da t e  o f  m a i l i ng  o r  e l e c t r on i c  t r a n sm i s s i on  
o f  t he  a ppe a l s  boa r d ' s  de c i s i on .  Fa i lu r e  t o  b r ing  t he  
a c t i on  w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  ma i l i ng  o r  
e l e c t r on i c  t r a n sm i s s i on  o f  t he  a ppe a l s  boa r d ' s  
de c i s i on  c ons t i t u t e s  a  wa ive r  o f  t he  p r o t e s t  a nd  a  
wa i ve r  o f  a l l  c l a im s  a ga i ns t  t h i s  s t a t e  a r i s i ng  f r om 
o r  ba s e d  on  t he  i l l e ga l i t y  o f  t he  t ax ,  pe na l t i e s  a nd  
i n t e r e s t  a t  i s s ue .  

 
3 .  The  s c ope  o f  r e v i e w  o f  an  a ppe a l  t o  t a x  c ou r t  

pu r s ua n t  t o  t h i s  s ec t i on  s ha l l  be  gove r ne d  by  s e c t i on  
12 - 910 ,  app l y i ng  se c t i on  23 - 613 .01  a s  t ha t  s ec t i on  
r e a ds  on  t he  da t e  t he  a ppe a l  i s  f i l e d  t o  t he  t a x  c ou r t  
o r  a s  t he re a f t e r  a me nde d .   E i t he r  pa r ty  t o  t he  ac t i on  
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m a y  a ppea l  t o  t he  c ou r t  o f  a ppe a l s  o r  s up r eme  c ou r t  
a s  p r ov i de d  by  l a w.  
 

 
 

Cal l  the  Appea ls  Board  a t  (602)  771-9036  wi th  any  quest ions  
 

___________________________________________________________________________________ 
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A  c opy  o f  t he  f o r ego i ng  wa s  m a i l e d  on  8 / 20 / 2020  
t o :  
 
 E r :    
  

Ac c t .  No :  

 
( x )  E r  Re p :  
    
     
  
     
   
    
 
( x )  De p t  Re p :  
 SUSA NN E CHY N OW ETH  
 ASST A T TORN EY  GENE R AL  
 2005  N  C ENTR AL AVE  
 M AI L  DR OP 1911  
 PHOE NI X,  AZ   8 5004  
 
( x )  SAN DRA  CANE Z,  CHI EF  O F  TAX  

EM PLOY M ENT A DM I NI STRATI ON  
P  O  BO X  6028  
PHOE NI X,  AZ   8 5005 - 6028  

 
 
 
By :   __LS_____________________________ 

Fo r  The  Appe a l s  Boa r d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 

To  r e ques t  a ny  o f  t he s e  doc um e n t s  i n  a n  a l t e rna t i ve  f o r m a t ,  c on t a c t  t he  Appe a l s  
Boa r d  a t  ( 602 )  771- 9019 .  

UNEMPLOYMENT INSURANCE  
TAX PROGRAM 

 
 

APPEALS BOARD DECISIONS 
 
 

4TH QUARTER 2020 



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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STATE O F  ARI ZO NA E  S  A  TAX U N I T  
c / o  SUSA NNE C H YNOW ET H,  ASST 
ATTO RN EY GE N ERAL  
2005  N .  CENT RA L AVE.   M AI L  DR OP 
1911  
PHOE NI X,  AZ   8 5004   

 
 Pe t i t i one r  De pa r t men t   

____________________________________________________________________________________ 
 

I M PO RTANT - - -  TH I S  I S  TH E AP PEAL S B O ARD’ S  DECI SI O N 
The  De pa r tm e n t  o f  Ec onom i c  Se c ur i t y  p r ov i de s  l a ngua g e  a s s i s t a nc e  f r e e  o f  
c ha r ge .   Fo r  a s s i s t a nc e  i n  you r  p r e fe r r e d  l a ngua ge ,  p l e a s e  c a l l  ou r  Of f i c e  o f  
Appe a l s  (602 )  771 -9036 .  
 
I M PO RTANT E - - -  ESTA E S  LA D E CI SI Ó N DEL AP PEAL S B O ARD  
The  De pa r t me n t  o f  Ec onom ic  Se c u r i t y  s umi n i s t r a  a yuda  de  l o s  i d i oma s  g r a t i s .   
Pa r a  r e c ib i r  a yuda  e n  s u  i d i om a  p r e fe r i do ,  po r  f a vo r  com un i c a r s e  c on  l a  o f i c i na  
de  a pe l ac i one s  ( 602 )  771 - 9036 .  
 

 
 

DECI SI O N 
DI SM I SS ED  

 

THE EM PLO YER  h a s  a s ke d  t o  w i t hd r a w i t s  pe t i t i on  f o r  hea r i ng  unde r  
A .R .S .  §  23 - 674 ( A)  a nd  Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t i on  R6- 3 - 1502( A) .  

 
The  Appe a l s  Boa r d  ha s  j u r i sd i c t i on  i n  t h i s  ma t t e r  unde r  A .R .S .  §  23 - 724 .  
 
Ar i z ona  Adm i n i s t r a t i ve  Code ,  Se c t ion  R6- 3 -1502 ( A)  p r ov i de s  i n  pe r t i ne n t  

pa r t :  
 

A .  The  Boa r d  o r  a  hea r i ng  o f f i c e r  i n  t he  De pa r tm e n t ' s  
Of f i c e  o f  Appe a l s  m a y  in f o r m a l l y  d i s pos e  o f  an  
a ppe a l  o r  pe t i t i on  w i t hou t  f u r t he r  appe l l a t e  r e v i e w  
on  t he  m er i t s :  
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1 .  By  wi t hd r a wa l ,  i f  t h e  a ppe l l a n t  w i t hd r a ws  t he  

a ppe a l  i n  wr i t i ng  o r  on  t he  r e c o r d  a t  a ny  t ime  
be f o r e  t he  de c i s i on  i s  i s s ue d ;  . . .  ( e m pha s i s  
a dde d ) .  

 
W e  ha v e  c a r e f u l l y  r e v i e we d  t he  r ec o rd .  

 
THE AP PEALS B OAR D FI NDS t he r e  i s  no  r e a s on  t o  de ny  t he  r e ques t .   

Ac c o r d i ng l y ,  
 
THE AP P EALS B OAR D D I SM I SSES  t h e  pe t i t i on .   Any  s c he du l e d  he a r i ng  

i s  c a nc e l l e d .   Th i s  de c i s i on  doe s  no t  a f f e c t  any  a g r e em e n t  e n t e r e d  i n t o  be t we e n  
t he  Em ploye r  a nd  t he  De pa r tm e n t ,  e i t he r  c onc u r r e n t ly  w i t h  t he  w i t hd r a wa l  o r  
s ubs e quen t  t he r e t o .   
 

 
DATE D:        11 / 23 / 2020        
 

APPEA L S BOA R D 
       
 
 
PETER J .  LANS D OW NE,  A c t i ng  Mem be r  
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E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  •  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  7 7 1 - 9 0 3 6 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  •  F r e e  l a n g u a g e  a s s i s t a n c e  f o r  
D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 



Appe a l s  Boa r d  No .  T - 1674943 - 001 - B  -  Pa ge  3  
 

 
 
RI G H T O F APPEAL TO  TH E ARI ZO NA T AX CO U RT  

 
Th i s  de c i s i on  by  the  Appe a l s  Boa r d  i s  t he  f i na l  a dmi n i s t r a t i ve  de c i s i on  o f  

t he  De pa r t me n t  o f  Ec onom i c  Se c ur i t y .   Howe ve r ,  a ny  pa r ty  m a y  a ppe a l  t he  
de c i s i on  t o  t he  Ar i z ona  Tax  Cour t ,  wh i c h  i s  t he  Ta x  De pa r t men t  o f  t he  Supe r i o r  
Cou r t  i n  M a r i c opa  Coun t y .   Se e ,  Ar iz ona  Re v i s e d  S t a tu t e s ,  §§  12 - 901  t o  12 - 914 .   
I f  you  ha ve  que s t ions  a bou t  t he  p r oc e du r e s  f o r  f i l i ng  a n  a ppe a l ,  you  m us t  c on t a c t  
t he  Ar i z ona  Ta x  Cour t  a t  125  W .  Wa s h i ng t on  S t r e e t  i n  Phoe n i x ,  Ar i z ona  85003 -
2243 .   Te l e phone :  ( 602 )  506- 3776 .  

Fo r  you r  i n f o r m a t i on ,  we  s e t  f o r th  t he  p r ov i s i ons  o f  Ar i z ona  Re v i s e d  
S t a t u t e s ,  §  41 - 1993 ( C)  a nd  ( D) :  
 

C .  Any  pa r t y  a gg r i e ve d  by  a  de c i s i on  o f  t he  a ppe a l s  boa r d  
c onc e r n i ng  t a x  l i ab i l i t y ,  c o l l e c t i on  o r  e n f o r ce m e n t  ma y  
a ppe a l  t o  t he  t a x  c ou r t ,  a s  de f i ne d  i n  s e c t ion  12 - 161 ,  
w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  m a i l i ng  o r  e l ec t r on i c  
t r a n sm i s s i on  o f  t he  de c i s i on .   The  appe l l a n t  ne e d  no t  pa y  
a ny  o f  t he  t a x  pe na l t y  o r  i n t e r e s t  uphe l d  by  t he  a ppe a l s  
boa r d  i n  i t s  de c i s i on  be fo r e  i n i t i a t i ng ,  o r  i n  o r de r  t o  
m a i n t a i n  a n  a ppe a l  t o  t he  t a x  cou r t  pu r s ua n t  t o  t h i s  
s e c t i on .  

 
D .  Any  a ppe a l  t ha t  i s  t a ke n  t o  t a x  cou r t  pu r sua n t  t o  t h i s  

s e c t i on  i s  s ub j e c t  t o  t he  f o l l owi ng  p r ov i s i ons :  
 
1 .  No  i n j unc t i on ,  wr i t  o f  ma nda m us  o r  o t he r  l ega l  o r  

e qu i t a b l e  p r oc e s s  m a y  i s sue  i n  a n  a c t i on  in  a ny  
c ou r t  i n  t h i s  s t a t e  a ga i n s t  an  o f f i c e r  o f  t h i s  s t a t e  t o  
p r e ve n t  o r  e n j o i n  t he  c o l l e c t i on  o f  any  t a x ,  pe na l t y  
o r  i n t e r e s t .  
 

2 .  The  a c t ion  s ha l l  no t  be g i n  m ore  t ha n  t h i r t y  da ys  
a f t e r  t he  da t e  o f  m a i l i ng  o r  e l e c t r on i c  t r a n sm i s s i on  
o f  t he  a ppe a l s  boa r d ' s  de c i s i on .  Fa i lu r e  t o  b r ing  t he  
a c t i on  w i t h i n  t h i r t y  da ys  a f t e r  t he  da t e  o f  ma i l i ng  o r  
e l e c t r on i c  t r a n sm i s s i on  o f  t he  a ppe a l s  boa r d ' s  
de c i s i on  c ons t i t u t e s  a  wa ive r  o f  t he  p r o t e s t  a nd  a  
wa i ve r  o f  a l l  c l a im s  a ga i ns t  t h i s  s t a t e  a r i s i ng  f r om 
o r  ba s e d  on  t he  i l l e ga l i t y  o f  t he  t ax ,  pe na l t i e s  a nd  
i n t e r e s t  a t  i s s ue .  

 
3 .  The  s c ope  o f  r e v i e w  o f  an  a ppe a l  t o  t a x  c ou r t  

pu r s ua n t  t o  t h i s  s ec t i on  s ha l l  be  gove r ne d  by  s e c t i on  
12 - 910 ,  app l y i ng  se c t i on  23 - 613 .01  a s  t ha t  s ec t i on  
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r e a ds  on  t he  da t e  t he  a ppe a l  i s  f i l e d  t o  t he  t a x  c ou r t  
o r  a s  t he re a f t e r  a me nde d .   E i t he r  pa r ty  t o  t he  ac t i on  
m a y  a ppea l  t o  t he  c ou r t  o f  a ppe a l s  o r  s up r eme  c ou r t  
a s  p r ov i de d  by  l a w.  
 

 
 

Cal l  the  Appea ls  Board  a t  (602)  771-9036  wi th  any  quest ions  
 

___________________________________________________________________________________ 
 
A  c opy  o f  t he  f o r ego i ng  wa s  m a i l e d  on  11 / 23 /2020  
t o :  
 
 E r :   Ac c t .  No :  
 
( x )  E r  Re p :  
    

      
     

 
( x )  De p t  Re p :  

SUSA NN E CHY N OW ETH ,  ASST A TTOR NE Y GEN E RAL  
2005  N .  CENT RA L AVE.   M AI L  DR OP 1911  
PHOE NI X,  AZ   8 5004  

 
( x )  SAN DRA  CANE Z,  CHI EF  O F  TAX  

EM PLOY M ENT A DM I NI STRATI ON  
P  O  BO X  6028  
PHOE NI X,  AZ   8 5005 - 6028  

 
 
 
By :   __LS_____________________________ 

Fo r  The  Appe a l s  Boa r d  
 


