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1005-A GUARDIANSHIP AND CONSERVATORSHIP OR SURROGATE PARENT 

REVISION DATE: 9/30/2016, 9/1/2014 

EFFECTIVE DATE:  July 31, 1993 
REFERENCES:  A.R.S. §§ 15-761, 15-763, et seq.; 36-551 (01)(H), 36-551(17), 36-564(D), 

14.5101, et seq.; 14-5105, 14-5311, 14-5303-5304, 14-5310; 14-5401, 14-5312; 14-

5408(C); 14-5315; A.A.C. R6-6-1401. Public Law 105-17. 

REFERENCES:  A.R.S. §§ 

Guardianship is a legal method that is used to insure that a person who is unable to 
make reasoned decisions has someone specifically assigned to make decisions on his/her 
behalf. A guardian must be appointed by a court. A conservator refers to a person 
appointed by a court to manage the estate of a protected person. A person may have a 
guardian, a conservator or both appointed by the court. 

Guardianship or conservatorship for persons with developmental disabilities shall be: 

A. Utilized only as is necessary to promote the well-being of the individual; 

B. Designed to encourage the development of maximum self- reliance and 
independence in the individual; and, 

C. Ordered only to the extent necessitated by the individual's actual mental, physical 

and adaptive limitations. 

Appointment of a Guardian or Conservator 

Only a court can determine that someone needs a guardian.  Neither the family nor a 

Support Coordinator can unilaterally or jointly make that determination.  However, the 
individual himself/herself, a family member, or any person interested in his/her welfare 

may petition the court (file a request for a hearing in a State court) for a finding of 

incapacity and the consequent appointment of a guardian.  The court will appoint an 
attorney to represent the allegedly incapacitated person in the hearing unless the 

individual has his/her own attorney. 

It should be noted that under Arizona law, a person with a developmental disability is 

presumed legally competent in guardianship proceedings until the court makes a 
determination to the contrary. 

The person alleged to be incapacitated shall be interviewed by a person appointed by the 

court (called a court visitor) and examined by a court appointed physician, psychologist, 
or a registered nurse who will submit written reports to the court.  In addition, the court 

visitor shall interview the person seeking appointment as guardian, and visit the home of 

both the individual and the proposed guardian. 

During the hearing, the individual who is the subject of the hearing, has the right to be 

represented by an attorney, to be present at the hearing, to see or hear all evidence, to 
present evidence, to cross-examine witnesses, and to trial by jury. If the individual alleged 

to be incapacitated or his/her counsel requests, the issue may be determined at a closed 
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hearing. 

Before a guardian can be appointed, the court must be satisfied "by clear and convincing 
evidence" that the appointment of a guardian or conservator is necessary to provide for 

the demonstrated needs of the individual. 

In case of an emergency situation, the court can appoint a temporary guardian and/or a 
temporary conservator. 

If  the  appointment  of  a  guardian  or  conservator  is  required  for  a American Indian 
who is a member of an Indian Tribe and who has significant contacts with that tribe, but 

who is not an Indian child within the scope of federal law, the Arizona Administrative Code 
requires that the appointment of a guardian or conservator shall first be requested 

through the appropriate tribal court, if any, unless the request through the tribal court is 
not in the recipient's best interests as determined by the Individual Support Plan (ISP) 

team. 

Who May be Guardian 

Any competent person may be appointed guardian by the Court. Persons who are not 

disqualified have priority for appointment as guardian in the following order: 

A. Spouse; 

B. Individual or corporation nominated by the person, if in the opinion of the court, 
the person has sufficient mental capacity to make an intelligent choice for 

guardian; 

C. An adult child; 

D. A parent, including a person nominated by will or other writing signed by a 

deceased parent; 

E. A relative with whom the individual has resided for more than six months prior to 

the filing of the petition; 

F. The nominee of a person who is caring for the person or paying benefits to 
him/her; or, 

G. A public or private fiduciary, professional guardian, conservator. 

The court may give preference for the appointment of a family member unless this is 
contrary to the expressed wishes of the individual or is not in his/her best interest as 

determined by the court. 
Persons who wish to be considered for appointment as a temporary or permanent 

guardian or conservator must provide the court with all required information.  Specifically, 

the proposed guardian must disclose any interest in any enterprise providing health care 
or comfort care services to any individual. 
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Duties of a Guardian 

A guardian's duties include, but are not limited to: 

A. Encouraging the individual to develop maximum self-reliance and independence; 

B. Working toward limiting or terminating the guardianship and seeking alternatives to 
guardianship; 

C. Finding the most appropriate and least restrictive setting for the individual consistent 

with his/her needs, capabilities and financial ability; 

D. Making reasonable efforts to secure medical, psychological, and social services for 

the individual; 

E. Making reasonable efforts to secure appropriate training, education, and social and 
vocational opportunities for the individual; 

F. Taking care of his/her ward's clothing, furniture, vehicles, and other personal effects; 

G. Giving consents or approvals for medical or other professional care that may be 

necessary; and, 

H. Completing all reports required by the court. 

To encourage the self-reliance and independence of the individual (the ward), the court may 

grant him/her the right to handle part of his/her money or property without the consent or 
supervision of a conservator. This may include allowing the individual to maintain 

appropriate accounts in a bank or other financial institution. 

Procedures 

As part of the annual review, the ISP team shall evaluate the possible need  for  a  
guardian  and/or  conservator  for  an  individual  receiving services through DES/DDD. 

This information must be noted on the ISP form DD-217 - 2 (Team Assessment Summary, 
cont) under guardianship status. 

When  there  is  serious  doubt  regarding  the  ability  of  the  individual applying for 
services or receiving services to make or communicate responsible decisions, every effort 

must be made to have a judicial determination made regarding the need for guardianship 
and/or conservatorship. 

In the case of minor child where there is no parent or interested party who is willing and 
able to serve as guardian, the Support Coordinator should refer the child to Department of 

Child Safety (DCS). 

If an individual is 18 years of age or older, the parents are not the guardians unless they 

have been so appointed by the court.  Thus, parents cannot continue to sign medical 
consent forms, etc. for their children who have become of legal age.  The parents may 

wish to pursue guardianship status. 
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If the Support Coordinator and/or the ISP team believes that a determination of legal 
competency should be pursued, the Support Coordinator should: 

A. Explain the need to the individual and/or family; 

B. Work with the individual/and or family to help them understand the process 
necessary for obtaining a guardian and/or a conservator; 

C. Refer the individual and/or family for help, if it is needed, in securing an attorney 

to handle the proceedings; (referrals, for example, to: Arizona Center for Law in 

the Public Interest, Community Legal Services, The Arc); 

D. If the individual/family is unwilling or unable to seek guardianship, the Support 
Coordinator must pursue guardianship by: 

1. Writing a letter to the county public fiduciary where the individual receives 

services explaining the situation; and/or 

2. Contacting Adult Protective Service (APS) for assistance. 

Surrogate Parent 

Parental involvement in the planning of a child's Individual Education Plan (IEP) is a 
federal requirement.  For a child who is without a parent willing/able to participate in the 

child's educational process, federal and State laws provide for the appointment, by the 
court, of a surrogate parent to represent a child in decisions regarding special education. 

A petition for a surrogate parent for a child with disabilities may be made if any of the three 

following conditions have been met: 

A. No parent can be identified; 

B. A public agency cannot determine the whereabouts of a parent after having made 
three reasonable attempts; or, 

C. The child is a ward of the State and the biological parent is unwilling or unable to 
consent to special education placement. 

A person who is an employee of a State agency which is involved in the education or care 

of the child is not eligible to be a surrogate parent. Thus, a Department of Economic 
Security (DES)/Division of Developmental Disabilities (DDD) Support Coordinator cannot 

be a surrogate parent. Moreover, a DES/DDD Support Coordinator cannot sign an 
authorization for a special education evaluation or an authorization for services for a child 

who has a developmental disability. 

Procedures 

If a child who is receiving services through DES/DDD has a surrogate parent, this 
information must be noted on the Individual Support Plan (ISP) form DD-217 - 2 Team 
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Assessment Summary, continued under guardianship status and reviewed annually. In 

addition, the surrogate parent must be part of the ISP team. 

A foster parent who wants to be a surrogate parent should work with the Support 
Coordinator in making a request to the courts.  While a foster parent may petition the 

court to receive an appointment as a surrogate parent, the court is responsible for 
determining whether a particular individual is able to act as a foster parent, and also 

represent the best interest of the child as a surrogate parent. 

If the Support Coordinator believes a surrogate parent is necessary, e.g., the natural 

parents  have  relinquished   their  rights,  the Support Coordinator should seek to 
have a surrogate parent appointed so that decisions  regarding  the  child's  education  

can  be  made  in  a  timely manner. 

The Arizona Department of Education (ADE) has information regarding surrogate parents 
and usually has a list of persons who have volunteered to be surrogate parents and have 

already received the required training. 
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