
 

 

 

 

 

 

 

 

Note: The Appeals Board did not issue any UI Tax Decisions 
 in the first quarter of 2011. 
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IMPORTANTE- - -DECISIÓN DE LA JUNTA DE APELACIONES 

 
E s t a  e s  l a  d e c i s i ón  d e  l a  J u n t a  d e  A p e la c i o n e s  s o b r e  s u s  b e n e f i c i o s  d e  s e g u r o  d e  
d e s e mp l e o .   E s t e  a v i s o  c o n t i e n e  i n f o r ma c i ó n  i mp o r t a n t e  s o b r e  s u  d e r e c h o  d e  
r e c i b i r  b e n e f i c i o s  d e  s e g u r o  d e  d e s e m p l eo .   S i  u s t e d  n o  e s t á  d e  a c u e r d o  c o n  l a  
dec i s i ón ,  só lo  t i ene  30  d í a s  pa r a  ape l a r  de sde  l a  f e cha  de  l a  dec i s i ón .     Nos  
puede  l l amar  a l  ( 602 )  347 -6344  y  l e  t r aduc i r emos  e s t e  av i so  a l  e spaño l .  
 

D E C I S I O N 
AFFIRM ED  

 
THE E M P L O YE R  p e t i t i o n e d  fo r  h e a r i n g  f r o m  t h e  D e p a r t me n t ’ s  

R e c o n s i d e r e d  D e t e r mi n a t i o n  l e t t e r  i s s u e d  o n  F e b r u a r y  2 2 ,  2 0 1 0 ,  w h i c h  a f f i r me d  
t h e  D e t e r mi n a t i o n  o f  L i a b i l i t y  fo r  E mp l o y me n t  o r  Wa g e s  a n d  t h e  N o t i c e  o f  
A s s e s s me n t s .   T he  R e c o n s i d e r e d  D e t e r mi n a t i o n  h e l d  t h a t  t he  E mp l o y e r  “ … 
c o n t r o l l e d  o r  h a d  t h e  r i g h t  t o  c o n t r o l  t h e  s e r v i c e s  o f  t h e  K i t c he n  R e f a c e r s  t o  a  
s u f f i c i e n t  d e g r e e  n e c e s s a r y  t o  s a t i s f y  t he  d e f i n i t i o n  o f  e mp l o y e e  u n d e r  A . R . S .  §  
2 3 - 6 1 3 . 0 1 . ”  

T h e  p e t i t i o n  f o r  h e a r i n g  h a v i n g  b e e n  t i me l y  f i l e d ,  t h e  A p p e a l s  B o a r d  h a s  
j u r i s d i c t i o n  i n  t h i s  ma t t e r  pu r suan t  t o  Ar i zona  Re v i s e d  S t a t u t e s  §  2 3 - 7 2 4 ( B ) .    

 
THE APPEALS BOARD schedu l ed  a  t e l e p h o n e  h e a r i n g ,  w h i c h  w a s  

convened  on  O c t o b e r  1 8 ,  2 0 1 0 ,  b e f o r e  A p p e a l s  B o a r d  A d mi n i s t r a t i ve  Law Judge  
M a r k  H .  P r e n y .   A t  t h a t  t i me ,  a l l  p a r t i e s  w e r e  g i v e n  a n  o p p o r tun i t y  t o  p r e sen t  
e v i d e n c e  o n  t h e  f o l l o w i n g  i s s u e s :  
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1 .  W h e t h e r  t h e  s e r v i c e s  p e r f o r me d  b y  i n d i v i d u a l s  a s  
K i t c h e n  R e f a c e r s  c o n s t i t u t e d  e m p l o y me n t  e f f e c t i v e  
J a n u a r y  1 ,  2 0 0 7 ,  a s  d e f i n e d  i n  A . R . S .  §  2 3 - 6 1 5 .  

2 .  W h e t h e r  t h e  s e r v i c e s  p e r f o r me d  b y  i n d i v i d u a l s  a s  
K i t c h e n  R e f a c e r s  a r e  e x e m p t  o r  e x c l u d e d  f r om A r i z o na  
Une mployme n t  I n su rance  c o v e r a g e  u n d e r  A . R . S .  § §  2 3 -
6 1 3 . 0 1 ,  2 3 - 6 1 5 ,  2 3 - 6 1 7 ,  o r  a  d e c i s i o n  o f  t h e  f e d e r a l  
gove rnme n t  t o  no t  t r e a t  t he  i nd iv idua l ,  c l a s s  o f  
i n d i v i d u a l s ,  o r  s i mi l a r l y  s i t ua t ed  c l a s s  o f  i nd iv idua l s  a s  
a n  e mp l o y e e  o r  e m p l o y e e s  f o r  F e d e r a l  U n e m p l o y me n t  
Tax  pu rpose s .  

3 .  W h e t h e r  a l l  f o r ms  o f  r e mu n era t i on  pa id  t o  i nd iv idua l s  
f o r  s e r v i c e s  a s  Ki t c h e n  Re f a c e r s ,  c o n s t i t u t e  w a g e s  a s  
de f i ned  i n  A .R .S .  §  23 -622 .  

4 .  I f  t h e  l i a b i l i t y  i s s u e s  a f f e c t i n g  t h e  a s s e s s me n t  h a v e  
b e c o me  f i n a l ,  w h e t h e r  t he  i n d i v i d u a l s  a n d  a mo u n t s  
s h o w n  o n  t h e  N o t i c e  o f  A s s e s s me n t  r e p o r t s  f o r  t he  
q u a r t e r s  e n d i n g  M a r c h  3 1 ,  2 0 0 7  t h r o u g h  D e c e mb e r  3 1 ,  
2008 ,  a r e  a ccu ra t e .    

S e e :  A .R .S .  §§  23 -613 .01 ,  23 -615 ,  23 -617 ,  23 -622 ,  23 -724  
a n d  A r i z o n a  A d m i n i s t r a t i v e  C o d e ,  S e c t i o n s  R 6 - 3 - 1 7 0 5  
a n d  R 6 - 3 - 1 7 2 3 .    

 
O n  t h e  s c h e d u l e d  d a t e  o f  t h e  h e a r i ng ,  o n e  E m p l o y e r  w i t n e s s  a p p e a r e d  a n d  

t e s t i f i ed .   Counse l  f o r  t he  Depa r tme n t  w a s  p r e s e n t ,  a n d  o n e  w i t n e s s  fo r  t h e  
D e p a r t me n t  t e s t i f i e d .   B o a r d  E x h i b i t s  1  t h r o ug h  9  w e r e  a d mi t t e d  i n t o  e v i d e n c e .   
W e  h a v e  c a r e f u l l y  r e v i e w e d  t h e  r e c o r d .  

 
THE APP EALS B OAR D FI NDS the  fo l l owi n g  f a c t s  p e r t i ne n t  t o  t h e  i s s ue s  

h e r e  u n d e r  c o n s i d e r a t i o n :  
 

1 .  The  Employe r  i s  a  r e s i den t i a l  r emode l i ng  compa ny  
headqua r t e r ed  i n  Sc o t t sda l e ,  Ar i z o n a  ( T r .  p .  2 2 ;  B d .  Ex h s .  4 A ,  
7 A ) .   T h e  E mp l o y e r ’ s  b u s i n e s s  c o n s i s t s  o f  t h r e e  d i v i s i o n s :   1 )  
w indows  and  doo r s ;  2 )  gene ra l  r emode l i ng  i nc lud ing  k i t chens ,  
b a t h r o o ms ,  o f f i c e s ,  a n d  f u l l  h o me s ;  a n d  3 )  k i t c h e n  r e f a c i n g  ( Tr .  
p p .  2 2 ,  2 3 ,  4 9 ) .  

2 .  K i t c h e n  r e f a c i n g  i n v o l v e d  t h e  E mp l o y e r  s e n d i n g  a  d e s i g n e r  t o  
me e t  w i t h  t h e  c u s t o me r  ( T r .  p .  23 ) .   The  de s igne r  wou ld  a s s i s t  
t h e  c u s t ome r  i n  s e l e c t i n g  o p t i ons  fo r  t he  k i t chen ’ s  new  look  
( T r .  p .  23 ) .   A f t e r  t h e  c u s t o me r  ma de  h i s  o r  he r  cho i ce s ,  t he  
E mp l o y e r  w o u l d  h a v e  a l l  t h e  p a r t s  c u s t o m ma d e  ( T r .  p .  2 3 ) .   
T h e  K i t c h e n  R e f a c e r s  w o u l d  t h e n  p r o v i d e  t h e  l a b o r  i nv o l v e d  i n  
t h e  i n s t a l l a t i o n  ( T r .  p p .  2 3 ,  4 3 ) .  
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3 .  A l l  K i t c h e n  R e f a c e r s  w e r e  r e q u i r e d  t o  s i gn  a  “ S ub c o n t r a c t  
Po l i cy”  be fo r e  beg inn ing  work  w i th  t he  Employe r  (T r .  p .  37 ;  
Bd .  Exh .  5 ) .  

4 .  I n  c a l e n d a r  y e a r  2 0 0 7 ,  s e v e n  p e r s o n s  w o r k e d  a s  K i t c h e n  
R e f a c e r s  f o r  t h e  E mp l o y e r  ( T r .  p .  2 4 ;  B d .  E x h .  3 B ) .   I n  
c a l e n d a r  y e a r  2 0 08 ,  s i x  p e r s o n s  w o r k e d  a s  K i t c h e n  R e f a c e r s  f o r  
t h e  E mp l o y e r  ( T r .  p .  2 4 ;  B d .  E x h .  3 D ) .  

5 .  The  Empl oye r  wou ld  i n fo rm  a  K i t chen  Re face r  a s  t o  whe re  and  
w h e n  a  j o b  a s s i g n me n t  w o u l d  t a k e  p l a c e  ( Tr .  p p .  2 9 ,  3 2 ,  3 6 ) .   
T h e  a s s i g n me n t s  w o u l d  b e  p e r f o r med  a t  t he  r e s idences  o f  t he  
E mp l o y e r ’ s  c u s t ome r s  ( T r .  p p .  2 9 ,  3 6 ) .   T h e  K i t c h e n  R e f a c e r  
w a s  f r e e  t o  t u r n  dow n  a n  a s s i g n me n t  i f  h e  d i d  n o t  w a n t  i t  ( T r .  
p p .  2 9 ,  3 0 ,  3 5 ) .   O n c e  o n  a n  a s s i g n me n t ,  t h e  K i t c h e n  R e f a c e r  
w o u l d  w o r k  w i t h  t h e  c u s t o me r  t o  s c h e d u l e  h i s  h o u r s  ( T r .  p p .  2 9 ,  
3 7 ) .    

6 .  K i t c h e n  R e f a c e r s  a r e  s k i l l e d  t r a d e s me n  ( T r .  p p .  1 2 ,  2 4 ) .   T h e  
E mp l o y e r  d i d  n o t  p r o v i d e  d i r e c t  o v e r s i g h t  o f  t h e  K i t c h e n  
R e f a c e r s  a t  t h e  j o b  l o c a t i o n  ( T r .  p p .  28 ,  3 2 ) .   The  E mp l o y e r  d i d  
n o t  p r o v i d e  t r a i n i n g  f o r  t h e  K i t chen  Re face r s  (T r .  pp .  12 ,  24 ) .    

7 .  K i t c h e n  R e f a c e r s  p e r f o r me d  t h e  w o r k  p e r s o na l l y  ( Tr .  p p .  3 5 ,  
4 0 ) .   Wh i l e  t h e y  w e r e  f r e e  t o  u s e  a s s i s t a n t s ,  o n l y  o n e  d i d  w h e n  
h e  o c c a s i o n a l l y  b ro u g h t  h i s  s o n  t o  h e l p  ( T r .  p .  3 5 ) .    

8 .  A s  w a s  s t a n d a r d  fo r  t h e  t r a d e ,  K i t c he n  R e f a c e r s  p r o v i d e d  t h e i r  
o w n  t o o l s ,  w h i c h  c o u l d  c o s t  o v e r  t w o  t h o u s a n d  d o l l a r s  ( T r .  p p .  
1 2 ,  2 9 ,  3 0 ,  4 1 ) .   O t h e r  t h a n  g l u e ,  n a i l s  a n d  s c r e w s ,  t h e  
E mp l o y e r  p r o v i d e d  t h e  ma t e r i a l s  u s e d  b y  t h e  K i t c h e n  R e f a c e r s  
( T r .  p p .  1 9 ,  3 0 ,  34 ,  4 3 ,  4 4 ) .   K i t c he n  R e f a c e r s  p r o v i d e d  t h e i r  
o w n  v e h i c l e s  ( Tr .  p .  4 2 ) .   T h e s e  v e h i c l e s  c o u l d  a l s o  b e  u s e d  f o r  
p e r s o n a l  u s e  ( T r .  p .  4 8 ) .   K i t c h e n  R e f a c e r s  w e r e  r e qu i r e d  t o  
p r o v i d e  t h e i r  o w n  l i a b i l i t y  i n s u r a n c e  ( T r .  p .  3 2 ;  B d .  E x h .  5 A ) .  

9 .  K i t c h e n  R e f a c e r s  r e p o r t e d  t o  t he  E m p l o y e r  a f t e r  c o mp l e t i n g  t h e  
j o b ,  b u t  d i d  n o t  s u b mi t  r e p o r t s  w h i l e  w o r k i n g  o n  t h e  j o b  ( T r .  
pp .  28 ,  39 ) .   Howeve r ,  K i t chen  Re face r s  we re  d i r ec t ed  t o  r epor t  
p r o b l e ms  t o  t h e  E m p l o y e r  ( Tr .  p p .  2 8 ,  3 9 ;  B d .  E x h s .  5 A ,  5 H ) .    

1 0 .  K i t c h e n  r e f a c i n g  j o b s  t o o k  a n  a v e rage  o f  f ou r  days  t o  c o mpl e t e  
( T r .  p .  51 ) .   K i t c h e n  R e f a c e r s  w o r k e d  f o r  t h e  E mp l o y e r  a n  
a v e r a g e  o f  e i g h t  t o  t e n  d a y s  p e r  mo n t h  ( T r .  p .  5 1 ) .    

1 1 .  T h e  S u b c o n t r a c t  Po l i c y  i n s t r u c t e d  K i t c h e n  R e f a c e r s  t o  “ s u p p o r t  
o u r  c o mp a n y  a n d  s p e a k  w e l l  o f  i t .   Y o u  a r e  a n  i n t e g r a l  p a r t  o f  
o u r  ma r k e t i n g  p r o g r a m. ”  ( Bd .  E x h .  5 A ) .   T h e  p o l i c y  f u r t h e r  
i n s t r uc t e d  K i t c h e n  R e f a c e r s  n o t  t o  “ t a l k  t o  c l i e n t s  e x c e p t  t o  b e  
co rd i a l ”  (Bd .  Exh .  5A) .    
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12 .  Pu r suan t  t o  t he  Subcon t r ac t  Po l i cy ,  “ [ t ] ime  [was ]  o f  t he  
e s s e n c e ”  f o r  k i t c h e n  r e f a c i n g  p r o j e c t s  ( B d .  E x h .  5 B ) .   W h i l e  o n  
a  j o b  f o r  t h e  E m p l o y e r ,  K i t c h en  R e f a c e r s  w e r e  e x p e c t e d  t o  
c o mpl e t e  t h a t  j o b  w i t h o u t  d i s t r a c t i o n  ( T r .  p .  3 4 ) .   Wh e n  n o t  o n  
a  j o b  f o r  t h e  E m p l o y e r ,  K i t c h e n  R e f a c e r s  c o u l d  s e e k  o t he r  
e mp l o y m e n t  ( T r .  p p .  3 3 ,  3 4 ) .   K i t c h e n  R e f a c e r s  w e r e  
c o n t r a c t ua l l y  p r o h i b i t e d  f r om a c c e p t i n g  w o r k  d i r e c t l y  f r o m t h e  
E mp l o y e r ’ s  c u s t o me r s  w i t h o u t  t h e  E mp l o y e r ’ s  w r i t t e n  
p e r mi s s i o n  ( T r .  p .  3 1 ;  B d .  E x h .  5 A ) .   K i t c h e n  R e f a c e r s  
a p p r o a c h e d  b y  n e i g h b o r s  o r  p a s se r sby  abou t  do ing  j obs  fo r  
t h e m w e r e  r e q u i r ed  t o  r e f e r  s u c h  p e r s o n s  t o  t h e  E mp l o y e r  ( Tr .  
p p .  3 1 ,  4 7 ;  B d .  E x h .  5 A ) .   K i t c h e n  R e f a c e r s  w e r e  e n c o u r a g e d  t o  
p o s t  s i g n s  a n d  w e a r  t - s h i r t s  a d v e r t i s i n g  f o r  t h e  E mp l o y e r  ( T r .  
p p .  1 1 ,  3 3 ,  4 6 ,  4 7 ) .    

1 3 .  K i t c h e n  R e f a c e r s  w e r e  c o m p e n s a t ed  a f t e r  comp le t i ng  a  j ob  a t  a  
r a t e  o f  f o u r t e e n  p e r c e n t  o f  t h e  j o b  t o t a l  a nd  t h e y  s u b mi t t e d  
i n v o i c e s  f o r  w o r k  d o n e  ( T r .  p p .  1 3 ,  3 0 ,  3 4 ,  4 4 ;  B d .  E x h s .  5 B ,  
5 E ) .    

 
T h e  E mp l o y e r  c on t e n d s  t h a t  t h e  Ki t c h e n  R e f a c e r s  w e r e  i n d e p e n d e n t  

c o n t r a c t o r s  a n d  n o t  e mp l o y e e s .   T h e  e mp l o y men t  s t a t u s  o f  t he  K i t chen  Re face r s  
a n d  w h e t h e r  t h e i r  p a y  c o n s t i t u t e d  w ag e s  a r e  i n  d i s p u t e  i n  t h i s  c a s e .  

 
A r i z o n a  R e v i s e d  S t a t u t e s  §  23 -615  de f i ne s  " emp loymen t "  a s  f o l l ows :  

 
" E mp l o y me n t "  m e a n s  a n y  s e r v i ce  o f  wha t eve r  na tu r e  
p e r f o r me d  b y  a n  e m p l o y e e  f o r  t h e  p e r s o n  e mp l o y i n g  h i m ,  
i n c l u d i n g  s e r v i ce  i n  i n t e r s t a t e  c o m me r c e ,  a n d  i n c l u d e s :  

1 .  An  i nd iv idua l ' s  en t i r e  s e rv i ce  pe r fo rme d  w i th in  o r  
bo th  w i th in  and  w i thou t  t h i s  s t a t e  i f :  

( a )  T h e  s e r v i c e  i s  l o c a l i z e d  i n  t h i s  s t a t e .  …  

*           *           *  
 
Ar i zona  Rev i s ed  S t a tu t e s  §  23 - 6 1 3 . 0 1  p r o v i d e s  i n  p e r t i n e n t  p a r t :  

 
A .  "Employe e"  means  any  i nd iv idua l  who  pe r fo rms  

s e r v i c e s  f o r  a n  e m p l o y i n g  u n i t  a n d  w h o  i s  s u b j e c t  t o  
t h e  d i r e c t i o n ,  r u l e  o r  c o n t r o l  o f  t h e  e mp l o y i n g  u n i t  
a s  t o  b o t h  t h e  me t h o d  o f  p e r f o r mi n g  o r  e x e c u t i n g  
t h e  s e r v i c e s  a n d  t h e  r e su l t  t o  be  e f f e c t e d  o r  
a c c o mpl i s h e d ,  e x c e p t  e mp l o y e e  d o e s  n o t  i n c l ude :  

1 .  A n  i n d i v i d u a l  w h o  p e r f o r ms  s e r v i c e s  a s  a n  
i n d e p e n d e n t  c o n t r a c t o r ,  b u s i n e s s  p e r s o n ,  a g e n t  
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o r  c o n s u l t a n t ,  o r  i n  a  c a p a c i t y  c ha r a c t e r i s t i c  
o f  a n  i n d e p e n d e n t  p r o fe s s i o n ,  t r a d e ,  s k i l l  o r  
occupa t i on .  

2 .  A n  i n d i v i d u a l  s u b j e c t  t o  t he  d i r e c t i on ,  r u l e  o r  
c o n t r o l  o r  s u b j e c t  t o  t he  r i g h t  o f  d i r e c t i o n ,  
r u l e  o r  c o n t r o l  o f  a n  e mp l o y i n g  u n i t  s o l e l y  
b e c a u s e  o f  a  p r o v i s i o n  o f  l a w  r e gu l a t i n g  t h e  
o r g a n i z a t i o n ,  t r a d e  o r  b u s i n e s s  o f  t h e  
e mp l o y i n g  u n i t .  

3 .  A n  i n d i v i d u a l  o r  c l a s s  o f  i nd iv idua l s  t ha t  t he  
f e d e r a l  g o v e r n me n t  h a s  d e c i d e d  n o t  t o  a n d  
d o e s  n o t  t r e a t  a s  a n  e mp l o y e e  o r  e mp l o y e e s  f o r  
f e d e r a l  u n e mp l o y me n t  t a x  p u r p o s e s .  

4 .  A n  i n d i v i d u a l  i f  t h e  e mp l o y i n g  u n i t  
demons t r a t e s  t he  i nd iv i dua l  pe r fo rms  s e rv i ce s  
i n  t h e  s a me  ma n n e r  a s  a  s i mi l a r l y  s i t u a t ed  
c l a s s  o f  i n d i v i d u a l s  t h a t  t h e  f e d e r a l  
gove rnme n t  ha s  dec ided  no t  t o  and  does  no t  
t r e a t  a s  a n  e mp l o y e e  o r  e mp l o y e e s  fo r  f e d e r a l  
u n e mpl o y me n t  t a x  p u r p o s e s .  

 
A r i zona  Rev i s ed  S t a tu t e s  §  23 - 622 (A)  p rov ide s  a s  f o l l ows :  

 
A .  " Wa g e s "  me a n s  a l l  r e mu n e r a t i o n  f o r  s e r v i c e s  f r o m  

w h a t e v e r  s o u r c e ,  i n c l u d i n g  c o m mi s s i o n s ,  b o n u s e s  
a n d  f r i n g e  b e n e f i t s  a n d  t h e  c a s h  v a l u e  o f  a l l  
r e mu n e r a t i o n  i n  a n y  me d i u m  o t h e r  t h a n  c a s h .   T h e  
r e a s o n a b l e  c a s h  v a l u e  o f  r e mu n e r a t i o n  i n  a n y  
me d i u m o t h e r  t h a n  c a s h  s h a l l  b e  e s t i ma t e d  a n d  
d e t e r mi n e d  i n  a c c o r d a n c e  w i t h  r u l e s  p r e s c r i b e d  b y  
t h e  d e p a r t me n t .  

A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 7 2 3 ,  p r o v i d e s  i n  p e r t i n e n t  
pa r t :  
 

A .  " E mp l o y e e "  me a n s  a n y  i n d i v i d u a l  w h o  p e r f o r ms  
s e r v i c e s  f o r  a n  e m p l o y i n g  u n i t ,  a n d  w h o  i s  s u b j e c t  
t o  t h e  d i r e c t i o n ,  r u l e  o r  c o n t r o l  o f  t h e  e mp l o y i n g  
u n i t  a s  t o  b o t h  t h e  me t h o d  o f  p e r f o r m i n g  o r  
e x e c u t i n g  t h e  s e r v i c e s  a n d  t h e  r e s u l t  t o  be  e f f e c t e d  
o r  a ccompl i shed .   Whe the r  a n  i n d i v i d u a l  i s  a n  
e mp l o y e e  u n d e r  t h i s  d e f i n i t i o n  s h a l l  b e  d e t e r mi n e d  
b y  t h e  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e .  
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1 .  "Con t ro l "  a s  u sed  i n  A .R .S .  §  23 -613 .01 ,  
i n c l u d es  t h e  r i g h t  t o  c o n t r o l  a s  w e l l  a s  c o n t r o l  
i n  f a c t .  

2 .  " M e t h o d "  i s  d e f i n e d  a s  t h e  w a y ,  p r o c e d u r e  o r  
p r o c e s s  fo r  d o i n g  s o me t h i n g ;  t h e  me a n s  u s e d  
i n  a t t a i n i n g  a  r e s u l t  a s  d i s t i n g u i s h e d  f r o m t h e  
r e su l t  i t s e l f .  

B .  " E mp l o y e e "  a s  d e f i n e d  i n  s u b s e c t i o n  ( A )  d o e s  n o t  
i nc lude :  

1 .  A n  i n d i v i d u a l  w h o  p e r f o r ms  s e r v i c e s  f o r  a n  
e mp l o y i n g  u n i t  i n  a  c a p a c i t y  a s  a n  i n d e p e n d e n t  
con t r ac to r ,  i ndependen t  bus ine s s  pe r son ,  
i n d e p e n d e n t  a g e n t ,  o r  i n d e p e n d e n t  c o n s u l t a n t ,  
o r  i n  a  c a p a c i t y  c h a r a c t e r i s t i c  o f  a n  
i ndependen t  p ro f e s s ion ,  t r ade ,  sk i l l  o r  
occupa t i on .   The  ex i s t ence  o f  i ndependence  
s h a l l  b e  d e t e r mi n e d  b y  t h e  p r e p o n d e r a n c e  o f  
t h e  e v i de n c e .  

2 .  An  i nd iv idua l  sub j ec t  t o  t he  d i r ec t i on ,  r u l e ,  
c o n t r o l  o r  s u b j e c t  t o  t he  r i g h t  o f  d i r e c t i o n ,  
r u l e  o r  con t ro l  o f  an  e mp l o y i n g  u n i t  " . . .  s o l e l y  
b e c a u s e  o f  a  p r o v i s i o n  o f  l a w  r e gu l a t i n g  t h e  
o r g a n i z a t i o n ,  t r a d e  o r  b u s i n e s s  o f  t h e  
e mp l o y i n g  u n i t " .   T h i s  p a r a g r a p h  i s  a p p l i c a b l e  
i n  a l l  c a se s  i n  w h i c h  t he  i nd iv idua l  pe r fo rmi ng  
s e r v i ce s  i s  s u b je c t  t o  t h e  c o n t ro l  o f  t he  
e mp l o y i n g  u n i t  o n l y  t o  t he  e x t e n t  sp e c i f i c a l l y  
r equ i r ed  by  a  p rov i s i on  o f  l aw  gove rn ing  t he  
o r g a n i z a t i o n ,  t r a d e  o r  b u s i n e s s  o f  t h e  
e mp l o y i n g  u n i t .  

a .  " S o l e l y"  me a n s ,  b u t  i s  n o t  l i mi t e d  t o :  
O n l y ,  a l o n e ,  e x c l u s i v e l y ,  w i t h o u t  o t h e r .  

b .  "P rov i s i on  o f  l aw"  i nc ludes ,  bu t  i s  no t  
l i mi t e d  t o :  s t a t u t e s ,  r e gu l a t i o n s ,  
l i c ens ing  r egu l a t i ons ,  and  f ede ra l  and  
s t a t e  ma n d a t e s .  

c .  The  de s igna t i on  o f  a n  i n d i v i d u a l  a s  a n  
e mp l o y e e ,  s e r v a n t  o r  a ge n t  o f  t h e  
e mp l o y i n g  u n i t  f o r  p u r p o s e s  o f  t h e  
p rov i s i on  o f  l aw  i s  no t  de t e rmina t i ve  o f  
t he  s t a t u s  o f  t he  i nd iv idua l  f o r  
u n e mpl o y me n t  i n s u r a n c e  p u r p o s e s .   T h e  
a p p l i ca b i l i t y  o f  p a r a g ra ph  ( 2 )  o f  t h i s  
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s u b s e c t i on  s h a l l  b e  d e t e rmi n e d  i n  t h e  
s a me  m a n n e r  a s  i f  n o  s u c h  d e s i g n a t e d  
r e f e r e n c e  h a d  b e e n  ma d e .  

C .  T h e  f o l l o w i n g  s e r v i c e s  a r e  e x e m p t  e mp l o y me n t  
unde r  t h i s  Chap t e r ,  un l e s s  t h e r e  i s  e v i d e n c e  o f  
d i r e c t i o n ,  r u l e  o r  c o n t r o l  s u f f i c i e n t  t o  s a t i s fy  t h e  
d e f i n i t i on  o f  a n  e mp l o y e e  u n d e r  su b s e c t i o n  ( A )  o f  
t h i s  S e c t i o n ,  w h i c h  i s  d i s t i n c t  f r o m  a n y  e v i d e n c e  o f  
d i r e c t i o n ,  r u l e  o r  c o n t r o l  r e l a t e d  t o  o r  a s s o c i a t e d  
w i t h  e s t ab l i s h i ng  t h e  n a t u re  o r  c i r c ums t a n c e s  o f  t h e  
s e r v i ce s  c o n s i d e red  p u r s u a n t  t o  t h i s  su b s e c t i o n :  

1 .  S e r v i c e s  b y  a n  i n d i v i d u a l  f o r  a n  e m p l o y i n g  
un i t  wh ich  a r e  no t  a  pa r t  o r  p roce s s  o f  t he  
o r g a n i z a t i o n ,  t r a d e  o r  b u s i n e s s  o f  t h e  
e mp l o y i n g  u n i t ,  a n d  t h e  i nd i v i dua l  i s  no t  
t r e a t e d  b y  t h e  e m p l o y i n g  u n i t  i n  a  ma n n e r  
g e n e r a l l y  c h a r a c t e r i s t i c  o f  t h e  t r e a t me n t  o f  
e mp l o y e e s .   

a .  S e r v i c e s  b y  a n  i n d i v i d u a l  no t  t r e a t e d  b y  
t h e  e mp l o y i n g  u n i t  i n  a  ma n n e r  g e n e r a l l y  
c h a r a c t e r i s t i c  o f  t h e  t r e a t me n t  o f  
emp loyees  me a ns  t he  i nd iv idua l  
p e r f o r mi n g  t h e  s e r v i c e s  i s  no t  t r e a t ed  by  
t h e  e mp l o y i n g  u n i t  i n  s u bs t a n t i a l l y  t h e  
s a me  m a n n e r  a s  e mp l o y e e s  o f  t h a t  
e mp l o y i n g  u n i t .   

b .  T h e  w o r d s  " p a r t "  and  "p roces s "  a r e  no t  
synonymous .  I f  t he  i nd iv idua l  pe r fo rms  
s e r v i c e s  w h i c h  a r e  e i t he r  a  p a r t  o f  o r  
p r o c e s s  i n  t h e  o r g a n i z a t i o n ,  t r a d e  o r  
b u s i n e s s ,  t h e  c o n d i t i ons  o f  t h i s  
p a r a g r a ph  a r e  n o t  me t  a n d  t h e  s e r v i c e s  
c a n n o t  b e  e x e mp t  u n d e r  t h i s  p a r a g r a p h .  
" P r o c e s s"  r e f e r s  t o  t h o s e  s e r v i c e s  w h i c h  
a r e  d i r e c t l y  r e s p ons i b l e  f o r  c a r r y i ng  o u t  
t h e  f u n d a me n t a l  p u r p o s e  o r  p u r p o s e s  f o r  
wh ich  t he  o rgan i za t i on ,  t r ade  o r  bus ine s s  
e x i s t s ;  e . g . ,  p a i n t i n g  a n d  r e p a i r i n g  
a u t o mo b i l e  b o d i e s  i n  a n  a u t o mo b i l e  b o d y  
p a i n t  a n d  r e p a i r  s h o p .  " P a r t "  r e f e r s  t o  
any  o the r  s e rv i ce s  wh ich  a r e  e s s en t i a l  t o  
t h e  o p e r a t i o n  o r  ma i n t e n a n c e  o f  t h e  
o r g a n i z a t i o n ,  t r a d e  o r  b u s i n e s s ;  e . g . ,  
r o u t i n e  c l e a n i n g  o f  p r e mi s e s  a n d  
ma i n t e n a n c e  o f  t o o l s ,  e q u i p me n t  a n d  
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b u i l d i n g .  I n  a d d i t i o n  t o  s e r v i c e s  wh i c h  
a r e  a  p a r t  o f  o r  p r o c e s s  i n  t h e  
o rgan i za t i on ,  t r ade  o r  bus ine s s ,  t he r e  a r e  
t h o s e  s e r v i c e s  w h i c h  a r e  f o r  t h e  p u r po s e s  
o f  t h e  o r g a n i z a t i o n ,  t r a de  o r  b u s i ne s s  b u t  
a r e  me r e l y  a n c i l l a r y  o r  i n c i d e n t a l  a n d  
a r e  n o t  e s s e n t i a l  o r  n e ces s a r y  t o  t h e  
c o n d u c t  o f  t h e  o r g a n i z a t i o n ,  t r a d e  o r  
b u s i n e s s ;  e . g . ,  l a n d s c a p i n g  a r e a  a r o u n d  
t h e  a u t o m o b i l e  b o d y  p a i n t  a n d  r e p a i r  
s h o p .  

2 .  S e r v i c e s  b y  a n  i n d i v i d u a l  f o r  a n  e m p l o y i n g  
u n i t  t h r o u g h  i s o l a t e d  o r  o c c a s i o na l  
t r an sac t i ons ,  r ega rd l e s s  o f  whe the r  such  
s e r v i c e s  a r e  a  p a r t  o r  p r oc e s s  o f  t he  
o r g a n i z a t i o n ,  t r a d e  o r  b u s i n e s s  o f  t h e  
e mp l o y i n g  u n i t .  

a .  T h e  p h r a s e  " i s o l a t ed  o r  o c c a s i o n a l "  h a s  
i t s  c o m m o n l y  u n d e r s t o o d  me a n i n g .  T h e  
i n t e n t  o f  t h e  r e l a t i o n s h i p  b e t w e e n  t h e  
e mp l o y i n g  u n i t  a n d  t h e  i n d i v i d u a l  
pe r fo rmi ng  t he  s e rv i ce s  i s  t o  be  
c o n s i d e red  w i t h  t he  i n t e n t  o f  t h e  p a r t i e s  
b e i n g  t h a t  i t  i s  o n  a  p e r ma n e n t  b a s i s  o r  
f o r  a  l o n g  p e r i o d ;  e . g . ,  a n  i n d i v i d u a l  
e mp l o y e d  w h o  e i t h e r  q u i t s  o r  i s  
d i s cha rged  a f t e r  a  b r i e f  pe r i od  o f  
e mp l o y m e n t ,  w o u l d  n o t  b e  c o n s i d e r e d  a n  
i s o l a t e d  o r  o c c a s i o na l  t r a n sa c t i o n  
r ega rd l e s s  o f  how b r i e f  t he  pe r i od  o f  
e mp l o y m e n t  ma y  b e .  

b .  An  i nd iv idua l  who  pe r fo rms  s e rv i ce s  on  
l e s s  t h a n  t h i r t e e n  d a y s  i n  a  c a l e nd a r  
q u a r t e r  w i l l  b e  p r e su me d  t o  b e  
pe r fo rmi ng  i so l a t ed  o r  occa s iona l  
t r a n s a c t i o n s .  A n  i n d i v i d u a l  w h o  
p e r f o r ms  s e r v i c e s  o n  t h i r t e e n  d a y s  o r  
more  i n  a  c a l enda r  qua r t e r  w i l l  be  
p r e s u me d  n o t  t o  b e  p e r f o r mi n g  i s o l a t e d  
o r  o c c a s i o n a l  t r a ns a c t i o n s .  I n  a l l  c a s e s  
i n  w h i ch  t h e r e  i s  a  s t a n d i ng  o r  
c o n t i n u i n g  a r r a n g e me n t  w i t h  a n  
i n d i v i d u a l  t o  p e r f o r m r e q u i r e d  s e r v i c e s  
o n  e i t h e r  a  r e g u l a r l y  s c h e d u l e d  b a s i s  o r  
o n  c a l l  a s  r e q u e s t e d ,  i t  w i l l  b e  p r e s u me d  
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t h e  i n d i v i d u a l  i s  no t  p e r fo rmi n g  i s o l a t e d  
o r  o c c a s i o n a l  t r a ns a c t i o n s .  

 
W e  a n a l yz e  t he  c i r c u ms t a n c e s  o f  t he  K i t c hen  R e f a c e r s .   T h e  E mp l o y e r  

c o n t e n d s  t h a t  t h e  K i t c h e n  R e f a c e r s  w e r e  i ndependen t  con t r ac to r s .   The  Employe r  
h a s  p r o v i d e d  a  c o p y  o f  a  “ S u b c o n t r a c t  P o l i c y ”  t h a t  i t s  K i t c he n  R e f a c e r s  s i g n .   
H o w e v e r ,  s u c h  a  c o n t r a c t  i s  n o t  c o n c l u s i v e  a s  t o  t h e  n a t u r e  o f  a  w o r k  
r e l a t i o n s h i p  a n d  w e  mus t  l o o k  a t  t h e  a c t u a l  p r a c t i c e  o f  t h e  p a r t i e s  w h i c h  
s u p p l e me n t e d  t h e  w r i t t e n  a g r e e me n t .   S e e  A r i z o n a  D e p a r t m e n t  o f  E c o n o mi c  
S e c u r i t y  v .  E mp l o y me n t  S e c u r i t y  C o m m i s s i o n ,  66  Ar i z .  1 ,  182  P .2d  83  (1947 ) .  

 
I n i t i a l l y ,  w e  e x a mi n e  w h e t he r  t h e  w or k  o f  t he  K i t chen  Re face r s  cons t i t u t ed  

e x e mp t  e m p l o y me n t ,  p u r s u a n t  t o  A r i z o n a  Admi n i s t r a t i ve  Code ,  Sec t i on  R6-3 -
1723 .   Code  Sec t i on  R6-3 -1723  s e t s  f o r t h  t w o  c i r c u ms t a n c e s  w h e r e  s e r v i c e s  a r e  
c o n s i d e r e d  e x e mp t  e mp l o y me n t ,  u n l e s s  t h e re  i s  e v i de n c e  o f  d i r e c t i o n ,  r u l e  o r  
c o n t r o l  t h a t  s a t i s f i e s  t h e  de f i n i t i o n  o f  a n  e mp l o y e e .   U n d e r  C o d e  S e c t i o n  R 6 - 3 -
1 7 2 3 ( C ) ( 1 ) ,  s e r v i c e s  b y  a n  i n d i v i d u a l  f o r  a n  e mp l o y i n g  u n i t  a r e  e x e mp t  
e mp l o y m e n t  w h e n  t h o s e  se r v i c e s  a r e  n o t  a  pa r t  o r  p roces s  o f  t h e  o r g a n i z a t i o n ,  
t r ade  o r  bus ine s s  o f  t he  emp loy ing  un i t .   “P roces s”  i s  de f i ned ,  by  Code  Sec t i on  
R 6 - 3 - 1 7 2 3 ( C ) ( 1 ) ( b ) ,  a s  r e f e r r i n g  t o  t h o s e  s e rv i ce s  wh ich  a r e  d i r ec t l y  r e spons ib l e  
f o r  c a r r y i n g  o u t  t h e  f u n d a me n t a l  p u r p o se  o r  p u r p o s e s  f o r  w h i c h  t h e  b u s i n e s s  
e x i s t s .   A s  a n  e x a mp l e ,  t h e  c o d e  sec t i on  i den t i f i e s  pa in t i ng  and  r epa i r i ng  
a u t o mo b i l e  b o d i e s  a s  a  p r o c e s s  o f  a n  a u t o m o b i l e  b o d y  p a i n t  a n d  r e p a i r  s h o p .   
H e r e ,  t h e  E mp l o y e r  i s  a  r e mo d e l i n g  c o mp a n y .   T h e  E mp l o y e r  i d e n t i f i e d  i t s  
b u s i n e s s  a s  c o n s i s t i n g  o f  t h r e e  d i v i s i o n s ,  one  o f  wh i c h  does  k i t chen  r e f ac ing .   
K i t c h e n  r e f a c i n g  i s  o n e  o f  t h e  E mp l o y e r ’ s  f u n d a me n t a l  p u r p o s e s ,  a n d  t h e r e f o r e ,  
t h e  s e r v i c e s  p e r f o r me d  b y  K i t c h e n  R e fa c e r s  a r e  a  p r o c e s s  o f  t h e  E m p l o y e r .   
K i t c h e n  r e f a c i n g  c a n n o t  b e  c o n s i d e re d  e x e mp t  e mp l o y m e n t  u n d e r  A r i z o n a  
A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 7 2 3 ( C ) ( 1 ) .  

 
U n d e r  A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  Sec t i on  R6-3 -1723 (C) (2 ) ,  t he  s econd  

c i r c u ms t a n c e  w h e r e  s e r v i c e s  a r e  c o n s i d e r e d  e x e mp t  e m p l o y me n t ,  u n l e s s  t h e r e  i s  
e v i d e n c e  o f  d i r e c t i o n ,  r u l e  o r  c o n t r o l  t h a t  s a t i s f i e s  t h e  d e f i n i t i o n  o f  a n  
e mp l o y e e ,  o c c u r s  w h e n  a n  i n d i v i d ua l  p e r f o r ms  s e r v i c e s  f o r  a n  e mp l o y i n g  u n i t  
t h rough  i so l a t ed  o r  occa s iona l  t r an sac t i ons ,  r ega rd l e s s  o f  whe the r  such  s e rv i ce s  
a r e  a  pa r t  o r  p roce s s  o f  t he  bus ine s s  o f  t h e  e mp l o y i n g  u n i t .   P u r s u a n t  t o  C o d e  
S e c t i o n  R 6 - 3 - 1 7 2 3 ( C ) ( 2 ) ( b ) ,  a n  i n d i v i d u a l  w h o  p e r f o r ms  s e r v i ce s  on  l e s s  t han  
t h i r t e e n  da y s  i n  a  c a l e n d a r  q u a r t e r  w i l l  b e  p r e su me d  t o  b e  p e r fo r mi n g  i s o l a t e d  o r  
o c c a s i o na l  t r a n sa c t i o n s ,  b u t  a n  i n d i v i d u a l  w h o  p e r f o r ms  s e r v i c e s  o n  t h i r t e e n  d a y s  
o r  mor e  i n  a  c a l e nd a r  q u a r t e r  w i l l  be  p r e s u m e d  n o t  t o  b e  p e r fo r mi n g  i s o l a t e d  o r  
o c c a s i o na l  t r a ns a c t i o n s .   H e r e ,  t he  e v i de nc e  o f  r e c o r d  e s t a b l i s h e d  t h a t  t h e  
K i t c h e n  R e f a c e r s  w o u l d  w o r k  a n  a v e r a g e  o f  e i g h t  t o  t e n  d a y s  p e r  mo n t h  ( T r .  p .  
5 1 ) .   T h a t  mo n t h l y  a v e r a g e  w o u l d  e q u a t e  t o  t w e n t y - fo u r  t o  t h i r t y  da y s  o f  
p e r f o r mi n g  s e r v i c e s  i n  a  c a l e n d a r  q u a r t e r ,  o r  r ough ly  doub l e  t he  p r e sumpt ive  
l i mi t  fo r  c o n s i d e r i n g  s e r v i ce s  t o  b e  i s o l a t e d  o r  o c c a s i o n a l  t r a n s a c t i o n s .   W e  f i n d  
n o  e v i d e n c e  i n  t he  r e c o r d  t o  o v e r c ome  t h e  p r e s u mp t i o n  t h a t  t h e  s e r v i c e s  o f  t h e  

Appea l s  Boa rd  No .  T -1213023 -001 -B  -  Page  9  



K i t c h e n  R e f a c e r s  a r e  n o t  i s o l a t e d  o r  o c c a s i on a l  t r a nsa c t i o ns ,  a n d  t h e r e f o r e ,  n o t  
e x e mp t  e mp l o y m e n t  u n d e r  A r i z o n a  A d min i s t r a t i ve  Code ,  Sec t i on  R6-3 -
1 7 2 3 ( C ) ( 2 ) .  

 
H a v i n g  d e t e r mi n e d  t h a t  t h e  s e r v i c e s  p e r f o r me d  b y  K i t c h e n  R e f a c e r s  d o  no t  

c o n s t i t u t e  e x e mp t  e mp l o y m e n t ,  w e  n e x t  de t e rmine  whe the r  K i t chen  Re fa ce r s  a r e  
e x c l u d e d  f r o m t h e  d e f i n i t i on  o f  “ e m p l o ye e , ”  p u r s u a n t  t o  A r i z o na  A d mi n i s t r a t i v e  
Code ,  Sec t i on  R6-3 -1723 (B) .   The  r eco rd  c o n t a i n s  n o  e v i d e n c e  t h a t  K i t c h e n  
R e f a c e r s  a r e  s u b j e c t  t o  d i r e c t i o n ,  r u l e ,  c o n t r o l  o r  s u b j e c t  t o  t h e  r i g h t  o f  
d i r e c t i o n ,  r u l e  o r  c o n t r o l  o f  t h e  E m p l o y e r  s o l e l y  b e c a use  o f  a  p rov i s i on  o f  l aw  
r e g u l a t i ng  t h e  b u s i n e s s .   A s  s u c h ,  K i t ch e n  R e f a c e r s  a r e  n o t  e x c l u d e d  f r o m t h e  
d e f i n i t i on  o f  e mp l o y e e  u n d e r  C o d e  S e c t i o n  R 6- 3 - 1 7 2 3 ( B ) ( 2 ) .  

 
The  con t en t i ons  o f  t he  Employe r ,  howev e r ,  b r i n g  i n t o  i s s u e  w h e t h e r  t h e  

s e r v i ce s  o f  t h e  K i t c h e n  R e f a c e r s  w e r e  e x c l u d e d  f r o m t h e  d e f i n i t i o n  o f  
“ e mp l o y e e ”  b y  q u a l i f y i n g  a s  a n  “ i nde p e n d en t  c o n t r a c t o r ”  p u r sua n t  t o  A r i z o n a  
A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R6- 3 - 1723 (B) (1 ) .   Ou r  ana ly s i s  r equ i r e s  
a p p l i c a t i o n  o f  t h e  s t a t u t e s  a n d  c o d e  p rov i s i on  c i t ed  above .   As  d i r ec t ed  by  
A r i z o n a  A d mi n i s t r a t i v e  Code ,  Sec t i on  R6-3 -1723 (D) (1 ) ,  ou r  r ev i ew  i s  o f  t he  
s u b s t a n c e ,  n o t  me r e l y  t h e  f o r m,  o f  t h e  r e l a t i o n s h i p  b e t we e n  t h e  Emp l o y e r  a n d  t h e  
K i t c h e n  R e f a c e r s .   We  f u r t h e r  c o n s i d e r  t he  i s s u e s  o f  c o n t r o l  a nd  i n d e p e nde n c e  i n  
l i gh t  o f  t he  spec i f i c  f a c to r s  s e t  f o r t h  i n  Ar i zona  Admin i s t r a t i ve  C o d e ,  S e c t i o n  
R 6 - 3 - 1 7 2 3 ( D )  a n d  ( E ) .  

 
U n d e r  A r i z o n a  Ad mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 7 2 3 ( A ) ( 1 ) ,  c o n t r o l  

i n c l u d es  t h e  r i g h t  t o  c o n t r o l  a s  w e l l  a s  c o n t r o l  i n  f a c t .   A r i z o n a  A d mi n i s t r a t i v e  
C o d e ,  S e c t i o n  R 6 - 3 - 1 7 2 3 ( D ) ( 2 ) ,  i d e n t i f i e s  common  ind i c i a  o f  c o n t r o l  o v e r  t h e  
me t h o d  o f  p e r f o r mi n g  o r  e x e c u t i n g  s e r v i c e s  t h a t  ma y  c r e a t e  a n  e mp l o y me n t  
r e l a t i o n s h i p ,  i . e . ,  ( a )  w h o  h a s  a u t h o r i t y  o v e r  t h e  i n d i v i d u a l ' s  a s s i s t a n t s ,  i f  a n y ;  
( b )  r e q u i r e me n t  f o r  c o mpl i a n c e  w i t h  i n s t r u c t i o n s ;  ( c )  r e q u i r e me n t  t o  ma k e  
r e p o r t s ;  ( d )  w h e r e  t h e  w o r k  i s  p e r f o r me d ;  ( e )  r e q u i r e m e n t  t o  p e r s o n a l l y  p e r f o r m  
t h e  s e r v i c e s ;  ( f )  e s t a b l i s h m e n t  o f  w o r k  s eq u e nc e ;  ( g )  t he  r i g h t  t o  d i s cha rge ;  ( h )  
t h e  e s t a b l i s h me n t  o f  s e t  h o u r s  o f  w o r k ;  ( i )  t r a i n i n g  o f  a n  i n d i v i d u a l ;  ( j )  wh e t h e r  
t h e  i n d i v id u a l  d e v o t e s  fu l l  t i me  t o  t h e  a c t i v i t y  o f  a n  e m p l o y i n g  un i t ;  ( k )  whe t h e r  
t h e  e mp l o y i n g  u n i t  p r o v i d e s  t o o l s  a n d  ma t e r i a l s  t o  t h e  i n d i v i d u a l ;  a n d  ( l )  
w h e t h e r  t h e  e mp l o y i n g  u n i t  r e i mb u r s e s  t he  i n d i v i d u a l ' s  t r a v e l  o r  b u s i n e s s  
expense s .  

 
A d d i t i o na l  f a c t o r s  t o  b e  c on s i d e r e d  i n  d e t e r mi n i n g  w he t h e r  a n  i n d i v i d ua l  

ma y  b e  a n  i n d e p e n d e n t  c o n t r a c t o r ,  e n u me ra t ed  i n  Ar i zona  Admi n i s t r a t i ve  Code ,  
S e c t i o n  R 6 - 3 - 1 7 2 3 ( E ) ,  a r e :   ( 1 )  w h e t h e r  t he  i nd iv idua l  i s  ava i l ab l e  t o  t he  pub l i c  
o n  a  c o n t i n u i n g  b a s i s ;  ( 2 )  t h e  b a s i s  o f  t h e  c o mp e n s a t i o n  fo r  t h e  se r v i ce s  
r e n d e re d ;  ( 3 )  w h e t h e r  t he  i n d i v i d u a l  i s  i n  a  pos i t i o n  t o  r e a l i z e  a  p r o f i t  o r  l o s s ;  
( 4 )  w h e t h e r  t h e  i n d i v i d u a l  i s  u n d e r  a n  o b l i g a t i o n  t o  c o mpl e t e  a  s p e c i f i c  j o b  o r  
ma y  end  h i s  r e l a t i onsh ip  a t  any  t ime  w i thou t  i ncu r r i ng  l i ab i l i t y ;  ( 5 )  whe the r  t he  
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i nd iv idua l  ha s  a  s i gn i f i c a n t  i n v e s t me n t  i n  t he  f a c i l i t i e s  u s e d  b y  h i m;  a n d  ( 6 )  
w h e t h e r  t h e  i n d i v i d u a l  h a s  s i mu l t a n e o u s  co n t r a c t s  w i t h  o t h e r  p e r s o n s  o r  f i r ms .  

 
I n  t h e  ap p l i c a t i on  o f  t h e  g u i d e l i ne s  s e t  ou t  i n  A r i z o n a  A d mi n i s t r a t i v e  

C o d e ,  S e c t i o n  R 6 - 3 - 1 7 2 3 ( D ) ( 2 ) ,  o u r  a n a l y s i s  i n c l u d e s  t h e  f o l l o w i n g :  
 

a .  A u t h o r i t y  o v e r  I n d i v i d u a l ' s  A s s i s t a n t s  
H i r i n g ,  s u p e r v i s i n g  a n d  p a y me n t  o f  t h e  i n d i v i d u a l ' s  a s s i s t a n t s  
b y  t h e  e mp l o y i n g  u n i t  g e n e r a l l y  s h o w s  c o n t r o l  o v e r  t h e  
i n d i v i d u a l s  o n  t h e  j o b .  

 
T h e  E mp l o y e r  d i d  n o t  p r o h i b i t  t h e  u se  o f  a s s i s t an t s .   Howeve r ,  t he  

E mp l o y e r  w a s  n o t  a w a r e  o f  a n y  i n s t a nc e s  w h e r e  t h e  K i t c h e n  R e f a c e r s  u s e d  
a s s i s t a n t s  e x c e p t  f o r  o n e  K i t c h e n  R e fa c e r  w h o  s o me t i m e s  b r o u g h t  h i s  s o n  a l o n g  
( T r .  p p .  3 5 ,  3 6 ) .   A s  p a i d  a s s i s t a n t s  w e r e  n o t  u s e d  b y  t he  K i t chen  Re face r s ,  t h i s  
f a c to r  i s  neu t r a l .  

 
b .  C o mp l i a n c e  w i t h  In s t r u c t i on s  

C o n t r o l  i s  p r e s e n t  w h e n  t h e  i n d i v i dua l  i s  r eq u i r e d  t o  c o mpl y  
w i th  i n s t ruc t i ons  abou t  when ,  whe re  o r  how he  i s  t o  work .   
S o me  e mp l o y e e s  ma y  w o r k  w i t ho u t  r e c e i v i n g  i n s t r u c t i o ns  
b e c a u s e  t h e y  a r e  h i g h l y  p r o f i c i e n t  i n  t h e i r  l i ne  o f  w o r k  a n d  c a n  
b e  t r u s t ed  t o  w o r k  t o  t h e  b e s t  o f  t h e i r  a b i l i t i e s ;  h o w e v e r ,  t h e  
c o n t r o l  f a c t o r  i s  p r e s e n t  i f  t h e  Emp l o y e r  h a s  t h e  r i g h t  t o  
i n s t ruc t  o r  d i r ec t .  

 
T h e  E m p l o y e r  i n s t r u c t e d  t h e  K i t c h e n  R e f a c e r  w h e r e  a n d  w h e n  j ob  

a s s i g n me n t s  w e r e  t o  t a ke  p l a c e .   T h e  E mp l o y e r  d i d  n o t  g i v e  t he  K i t c h e n  R e f a c e r s  
d i r e c t  i n s t r u c t i o n s  a s  t o  how to  pe r fo rm the  work ,  bu t  t he  r e c o r d  e s t a b l i s he d  t h a t  
t h e  K i t c h e n  R e f a c e r s  w e r e  s k i l l e d  t r a de s m e n  w h o  w o u l d  n o t  r e q u i r e  s u c h  
o v e r s i g h t .   T h e  E m p l o y e r  d i d  d i r e c t  t h e  K i t c h e n  R e f a c e r s  n o t  t o  “ t a l k  t o  t he  
c l i e n t s  ex c e p t  t o  b e  c o r d i a l ”  a n d  t o  d i r e c t  p r o b l e ms  t o  t h e  E mp l o y e r .   K i t c h e n  
R e f a c e r s  o n  a  j o b  w e r e  a l s o  d i r e c t e d  t o  “ s u p p or t  o u r  c om p a n y  a n d  s p e a k  w e l l  o f  
i t . ”   S u c h  i n s t r u c t i o n s  d e mo n s t r a t e  t he  E mp l o y e r ’ s  r i g h t  t o  c o n t r o l  o t h e r  a s p e c t s  
o f  t h e  K i t c h e n  R e f a c e r s ’  p e r f o r ma n c e .   T h i s  f a c t o r  s h ows  c o n t r o l ,  a n d  i n d i c a t e s  
a n  e mp l o y me n t  r e l a t i o n s h i p .  

 
c .  O r a l  o r  Wr i t t e n  R e p o r t s  

I f  r e g u l a r  o r a l  o r  w r i t t e n  r epo r t s  bea r i ng  upon  t he  me thod  i n  
w h i c h  t h e  s e r v i ces  a r e  p e r fo r me d  m u s t  b e  s u b mi t t e d  t o  t h e  
e mp l o y i n g  u n i t ,  i t  i n d i c a t e s  c o n t ro l  i n  t ha t  t h e  wo r k e r  i s  
r equ i r ed  t o  a ccoun t  f o r  h i s  a c t i ons .  

 
K i t c h e n  R e f a c e r s  w e r e  n o t  r e q u i r e d  t o  s u b mi t  r e p o r t s  t o  t he  E mp l o y e r  

wh i l e  p rov id ing  s e rv i ce s  f o r  a  cu s tomer  ( Tr .  pp .  2 8 ,  3 9 ) .   H o w e v e r ,  t he  R e f a c e r s  
wou ld  r epo r t  back  a f t e r  c om p l e t i o n  o f  t h e  j ob  o r  e a r l i e r  i f  some  t ype  o f  mi s t ake  
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h a d  b e e n  ma d e  b y  t h e  E mp l o y e r  ( T r .  p p .  2 8 ,  3 9 ) .   T h e  j o b s  t h e ms e l v e s  o n l y  t o o k  
a n  a v e r a g e  o f  f o u r  d a y s  ( T r .  p .  51 ) .   The  K i t chen  Re face r s ’  f r e edom f ro m 
r e p o r t i n g  w h i l e  c om p l e t i n g  t he  j o b s  d e mo n s t r a t e s  a  l a c k  o f  con t ro l  and  i nd i ca t e s  
an  i ndependen t  r e l a t i onsh ip .   Howeve r ,  t he  sho r t  du ra t ion  o f  t he  j obs  t hemse lve s  
l e a d  t he  B o a r d  t o  p l a c e  l e s s  w e i g h t  up o n  t h i s  f a c t o r .  

 
d .  P l a c e  o f  W o r k  

T h e  f a c t  t h a t  w o r k  i s  p e r f o r me d  o f f  t h e  E m p l o y e r ' s  p r e mi s e s  
d o e s  i n d i c a t e  s o m e  f r e e d o m  f r o m c o n t r o l ;  h o w e v e r ,  i t  d o e s  n o t  
b y  i t s e l f  me a n  t h a t  t h e  w o r k e r  i s  n o t  a n  e m p l o y e e .   I n  s o m e  
o c c u p a t i ons ,  t h e  se r v i c e s  a r e  n e c e s sa r i l y  p e r fo r me d  a w a y  f r o m 
t h e  p r e mi s e s  o f  t h e  e mp l o y i n g  u n i t .  

 
T h e  e v i d e n c e  e s t a b l i s h e s  t h a t  t he  K i t c h e n  R e f a c e r s ’  s e r v i c e s  w er e  

p e r f o r me d  a t  t h e  r e s i d e n c e s  o f  t h e  E mp l o y e r ’ s  c u s t o me r s .   H o w e v e r ,  t h e  
E mp l o y e r  d i r e c t e d  t h e  K i t c h e n  R e f a c e r s  t o  t h e  l o c a t i o n s  w h e r e  t h e i r  s e r v i c e s  
w e r e  t o  b e  p e r f o r me d .   T h i s  f a c t o r  sh o w s  c o n t r o l ,  a n d  i n d i c a t e s  a n  e m p l o y me n t  
r e l a t i o n s h i p .  

 
e .  P e r s o n a l  P e r f o r ma n c e  

I f  t h e  se r v i c e  mus t  b e  r e n de r e d  pe r sona l l y ,  t h i s  wou ld  t end  t o  
i n d i c a t e  t h a t  t h e  e m p l o y i n g  u n i t  i s  i n t e r e s t e d  i n  t h e  m e t h o d  o f  
p e r f o r ma n c e  a s  w e l l  a s  t h e  r e s u l t  a n d  e v i d e n c e s  c o nc e r n  a s  t o  
w h o  p e r f o r ms  t h e  j o b .   P e r s o n a l  p e r f o r ma n c e  mi g h t  n o t  b e  
i n d i c a t i ve  o f  c o n t r o l  i f  t h e  w o r k  i s  h i g h l y  s p e c i a l i z e d  a n d  t he  
w o r k e r  i s  h i r e d  o n  t h e  b a s i s  o f  h i s  p r o f e s s i o n a l  r e p u t a t i o n ,  a s  i n  
t h e  c a s e  o f  a  c o n s u l t a n t  k n o w n  i n  a c a d e mi c  a n d  p r o f e s s i o n a l  
c i r c l e s  t o  b e  a n  a u t h o r i t y  i n  t h e  f i e l d .   L a c k  o f  c o n t r o l  ma y  b e  
i nd i ca t ed  when  an  i nd iv idua l  ha s  t he  r i g h t  t o  h i r e  a  s u b s t i t u t e  
w i t h o u t  t h e  e mp l o y i n g  u n i t ' s  k n o w l e d g e  o r  c o n s e n t .  

 
A t  t h e  Ap p e a l s  Bo a r d  h e a r i n g ,  t h e  E mploye r  was  a sked  whe the r  a  K i t chen  

R e f a c e r  c o u l d  a s s i g n  a  j ob  t o  a n  a s s i s t a n t  o r  s o me o n e  e l s e .   T h e  Emp l o y e r  
t e s t i f i e d  t h a t  s u c h  a n  i n s t anc e  h a s  n e v e r  c o m e  u p  b e f o r e ,  t h a t  k i t c h e n  r e f a c i n g  i s  
“ a  r e a l  a r t ”  a n d  t he  r e f a c e r s  a r e  “ v e r y  t a l en t ed”  (T r .  p .  40 ) .   The  Employe r  was  
f u r t h e r  a s k e d  w h e t h e r  a  K i t c h e n  R e f a c e r  w o u l d  b e  e x p e c t e d  t o  i n f o r m t h e  
E mp l o y e r  b e f o r e  a s s i g n i n g  a  j o b  t o  a n  a s s i s t a n t  o r  s o m e o n e  e l s e .   T h e  E m p l o y e r  
r e s p o n d e d  t h a t  “ i f  s o me b o d y  h a d  s o me b o d y  t h a t  t h e y  w e r e  w o r k i n g  w i t h  a n d  t h e y  
d o  t h e  w o r k  a n d  t h e y  h a v e  a n  a s s i s t a n t  d o  pa r t s  o f  t he  work  … i t  wou ld  be  f i ne”  
( T r .  p .  40 ) .    

 
T h e  E mp l o y e r ’ s  t e s t i mo n y  i n d i c a t e s  a n  e x p e c t a t i o n  t h a t  t h e  w o r k  b e  

p e r f o r me d  p e r s o n a l l y ,  a t  l e a s t  p r i ma r i l y  i f  n o t  e n t i r e l y ,  b y  t h e  K i t c h e n  R e f a c e r  
a s  opposed  t o  be ing  a s s igned  t o  a  wo r k e r  i n  t h e  Re f a c e r ’ s  e mp l o y .   Whi l e  
K i t c h e n  R e f a c e r s  ma y  b e  s k i l l e d  t r a d e s me n ,  t he  r e c o r d  d o e s  n o t  e s t a b l i s h  t h a t  t he  
n a t u r e  o f  t h e i r  w or k  i s  s o  h i g h l y  s pe c i a l i z e d  a s  t o  b e  c o mpa r a b l e  t o  t ha t  o f  a n  
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a u t h o r i t y  i n  a n  a c a d e mi c  o r  p r o f e s s i o n a l  f i e l d .   I n d e e d ,  t h e  Emp l o y e r  u s e d  a s  
ma n y  a s  s i x  o r  s e v e n  d i f f e r e n t  K i t c h e n  R e f a c e r s  i n  t h e  r e l e v a n t  y e a r s .   T h e  
n u mbe r  o f  K i t c h e n  R e f a c e r s  w o r k i n g  f o r  t h e  E mp l o y e r  s u gge s t s  t ha t  w h i l e  
s k i l l e d ,  t h e  K i t c hen  R e f a c e r s  w e r e  no t  a u th o r i t i e s  i n  t h e  f i e l d .   T h e  E m p l o y e r ’ s  
e x p e c t a t i o n  o f  p e r s o n a l  p e r f o r ma n c e  s h o w s  c o n t r o l ,  a n d  i n d i c a t e s  a n  e mp l o y me n t  
r e l a t i o n s h i p .  

 
f .  E s t a b l i s h me n t  o f  W o r k  S e q u e n c e  

I f  a  p e r s o n  mu s t  p e r f o r m s e r v i c e s  i n  t h e  o r d e r  o f  s e q u e n c e  s e t  
f o r  h i m b y  t h e  e mp l o y i n g  u n i t ,  i t  i n d i c a t e s  t h e  w o r k e r  i s  s u b j e c t  
t o  c o n t r o l  a s  h e  i s  n o t  f r e e  t o  f o l l o w  h i s  o w n  p a t t e r n  o f  w o r k ,  
b u t  mu s t  fo l l o w  t h e  r o u t i ne s  a n d  s c h e d u l e s  o f  t h e  e m p l o y i n g  
u n i t .  

 
T h e  E mp l o y e r  t e s t i f i e d  t h a t  K i t c h e n  R e f a c e r s  w e r e  a l l ow e d  t o  s e t  t h e i r  o w n  

schedu l e s  w i th  t he  cus tomer .   The  r eco rd  d o e s  n o t  d e mo n s t r a t e  t h a t  t h e  E mp l o y e r  
i n s t r uc t e d  K i t c h e n  R e f a c e r s  o n  h o w  t o  s eq u e n t i a l l y  p e r f o r m  t h e i r  w o r k .   T h i s  
f a c t o r  s ho w s  a n  a b s e n c e  o f  c o n t r o l ,  a n d  i n d i c a t e s  a n  i ndependen t  r e l a t i onsh ip .  

 
g .  R igh t  t o  D i scha rge  

T h e  r i g h t  t o  d i s c h a r g e ,  a s  d i s t i n g u i s h e d  f r o m t h e  r i g h t  t o  
t e r mi n a t e  a  c o n t r a c t ,  i s  a  v e r y  i mp o r t a n t  f a c t o r  i n d i c a t i n g  t h a t  
t h e  p e r s o n  p o s s e s s i n g  t he  r i g h t  h a s  c o n t r o l .  

 
T h e  c o n t r a c t s  b e t w e e n  t h e  E mp l o y e r  a nd  t he  i nd iv idua l  K i t chen  Re face r s  

c o n t a i ne d  n o  s p e c i f i c a t i o n s  a s  t o  t h e  t y p e  o f  s e r v i c e s  b e i n g  p e r f o r me d  o r  t h e  
d u r a t i o n  o f  t h e  r e l a t i o n s h i p .   T h e  Emp l o y e r  c o u l d  c e a s e  g i v i n g  a s s i g n me n t s  t o  a  
K i t c h e n  R e f a c e r  a t  a n y  t i me .   S i n c e  t h e  K i t c h e n  Re f a c e r s  c o u l d  n o t  r e q u i r e  
a d v a n c e  n o t i c e  t h a t  t h e  r e l a t i o n s h i p  w o u l d  e n d ,  t h e y  d i d  n o t  p o s s e s s  t h e  r i g h t s  a n  
i ndependen t  con t r ac to r  wou ld  expec t  i n  a  con t r a c t u a l  r e l a t i o ns h i p .   T h i s  f a c t o r  
shows  con t ro l ,  and  i nd i ca t e s  a n  e mp l o y me n t  r e l a t i o n s h i p .  

 
h .  S e t  H o u r s  o f  Wo r k  

T h e  e s t a b l i s h me n t  o f  s e t  h o u r s  o f  w o r k  b y  t h e  e mp l o y i n g  u n i t  i s  
i n d i c a t i v e  o f  c o n t r o l .   T h i s  c o n d i t i o n  b a r s  t h e  w o r k e r  f r o m  
b e i n g  m a s t e r  o f  h i s  o wn  t i me ,  w h i c h  i s  a  r i gh t  o f  t he  
i n d e p e n d e n t  w o r k e r .  

 
K i t c h e n  R e f a c e r s  s c h e d u l e d  t h e i r  w o r k  h o u r s  i n  c o n j u n c t i o n  w i t h  t h e  

c u s t o me r ’ s  w i s h e s .   T h e  E m p l o y e r  d i d  n o t  r e q u i r e  s e t  h o u r s .   T h i s  f a c t o r  s h o w s  
a n  a b s e n c e  o f  c o n t r o l ,  a n d  i n d i c a te s  a n  i n d e p e n d e n t  r e l a t i o n s h i p .  

 
i .  T r a i n i n g  

T r a i n i n g  o f  a n  i n d i v i d u a l  by  a n  e x pe r i e nc e d  e mp l o y e e  w o r k i n g  
w i t h  h i m ,  b y  r e q u i r e d  a t t e n d an c e  a t  me e t i n g s ,  a n d  b y  o t h e r  
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me t h o d s ,  i n d i c a t e s  c o n t r o l  b e c a u s e  i t  r e f l e c t s  t h a t  t h e  Emp l o y e r  
wan t s  t he  s e rv i ce s  pe r fo rme d  i n  a  p a r t i c u l a r  ma n n e r .  

 
T h e  E mp l o y e r  d i d  n o t  p r o v i d e  a n y  t r a i n i n g  t o  t h e  K i t c h e n  R e f a c e r s ,  w h o  

w e r e  s k i l l e d  t r a d e s me n .   T h i s  f a c t o r  s h o ws  an  absence  o f  con t ro l ,  and  i nd i ca t e s  
an  i ndependen t  r e l a t i onsh ip .  

 
j .  A mo u n t  o f  T i me  

I f  t h e  w or k e r  mus t  d e v o t e  h i s  fu l l  t i me  t o  t he  a c t i v i t y  o f  t h e  
e mp l o y i n g  u n i t ,  t h e  e mp l o y i n g  u n i t  h a s  c o n t r o l  o v e r  t h e  a mo u n t  
o f  t i me  t h e  w o r k e r  s p e n d s  w o r k i n g  a n d ,  i mp l i e d l y ,  r e s t r i c t s  h i m  
f r o m d o i n g  o t h e r  g a i n f u l  w o r k .   An  i ndependen t  worke r ,  on  t he  
o t h e r  h a n d ,  i s  f r e e  t o  w o r k  w h e n  a n d  f o r  w h o m  h e  c h o o s e s .  

 
T h e  K i t c h e n  R e f a c e r s  d i d  n o t  w o r k  f u l l - t i m e  f o r  t h e  E mp l o y e r .   K i t c he n  

R e f a c e r s  w o u l d  b e  c o n t a c t e d  w h e n  t h e  E mp l o y e r  h a d  a n  a s s i g nme n t  f o r  t h e m .   
T h i s  ma n n e r  o f  b u s i n e s s  w o u l d  b e  t h e  e q u i va l en t  o f  on -ca l l ,  p a r t - t ime  work .   As  
s u c h  a n  a r r a n g e me n t  c o u l d  b e  t h e  s a me  f o r  e i t h e r  a n  e mp l o y m e n t  o r  a n  
i ndependen t  r e l a t i onsh ip ,  t h i s  f a c t o r  i s  n e u t r a l .  

 
k .  T o o l s  a n d  M a t e r i a l s  

The  fu rn i sh ing  o f  t oo l s ,  ma t e r i a l s ,  e t c .  b y  t h e  e mp l o y i n g  u n i t  i s  
i n d i c a t i v e  o f  c o n t r o l  o ve r  t h e  w o r k e r .   Whe n  t h e  w o r ke r  
fu r n i s h e s  t h e  t o o l s ,  ma t e r i a l s ,  e t c . ,  i t  i n d i c a t e s  a  l a c k  o f  
c o n t r o l ,  b u t  l a c k  o f  c o n t r o l  i s  n o t  i n d i c a te d  i f  t h e  i n d i v i d u a l  
p r o v i d e s  t o o l s  o r  s u p p l i e s  c u s t o ma r i l y  f u r n i s h e d  b y  w o r k e r s  i n  
t h e  t r a d e .    

 
K i t c h e n  R e f a c e r s  p r o v i d e d  t h e i r  own  t o o l s .   H o w e v e r ,  t h i s  p r a c t i c e  w a s  

s t a n d a r d  f o r  t h e  t r a d e .   T he  ma t e r i a l s  u sed  fo r  k i t chen  r e f ac ing  p ro j ec t s  we re  
p r o v i d e d  b y  t h e  E mp l o y e r .   T h i s  f a c t o r  s h o w s  c o n t r o l ,  a n d  i n d i c a t e s  a n  
e mp l o y m e n t  r e l a t i o n s h i p .  

 
l .  E x p e n s e  R e i mb u r s e me n t  

P a y me n t  b y  t h e  e mp l o y i n g  u n i t  o f  t h e  w o r k e r ' s  a p p r o v e d  
b u s i n e s s  a n d / o r  t r a v e l i n g  e x p e n s e s  i s  a  f a c t o r  i n d i c a t i ng  c o n t r o l  
o v e r  t h e  w o r k e r .   C o n v e r s e l y ,  a  l a c k  o f  c o n t r o l  i s  i nd i ca t ed  
w h e n  t h e  w o r k e r  i s  p a i d  o n  a  j o b  b as i s  a n d  ha s  t o  t a ke  c a r e  o f  
a l l  i n c i d e n t a l  e x pen s e s .  

 
N o  e v i d e n c e  w a s  p r e s e n t e d  t h a t  a n y  e x p e ns e  r e i mb u r s e me n t  o c c u r r ed .   

K i t c h e n  R e f a c e r s  c a r r i e d  t he i r  o w n  l i a b i l i t y  i n s u r a n c e  an d  p a i d  f o r  t h e i r  bus i n e s s  
e x p e n s e s .   T h i s  f a c t o r  s h o w s  a n  a b se nc e  o f  con t ro l ,  and  i nd i ca t e s  an  i ndependen t  
r e l a t i o n s h i p .  
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T h e  a d d i t i o n a l  f a c t o r s  e n u m e r a t e d  i n  A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  
R6-3 -1723 (E) ,  a r e  equa l l y  a pp rop r i a t e  f o r  cons ide r a t i o n  i n  d e t e r mi n i n g  t h e  
r e l a t i onsh ip  o f  t he  pa r t i e s .  

 
l .  A v a i l a b i l i t y  t o  t h e  P u b l i c  

T h e  f a c t  t h a t  a n  i n d i v i d u a l  ma k es  h i s  s e r v i c es  a v a i l a b l e  t o  t h e  
gene ra l  pub l i c  on  a  con t i nu ing  ba s i s  i s  u su a l l y  i n d i ca t i v e  o f  
i n d e p e n d e n t  s t a t u s .  
 

K i t c h e n  R e f a c e r s  w e r e  f r e e  t o  s e e k  o th e r  e mp l o y me n t  w h e n  n o t  w o r k i n g  f o r  
t h e  E mp l o y e r .   H o w e v e r ,  t h i s  c i r c u m s t a nc e  d oe s  n o t  i nd i c a t e  i ndependence  a s  i t  
w o u l d  h o l d  t r u e  fo r  a n y  p a r t - t i me  e mp lo y m e n t  s i t u a t i o n .   C o n t r a c t u a l l y ,  t h e  
E mp l o y e r  p r o h i b i t e d  K i t c he n  R e f a c e r s  f r o m  a c c e p t i ng  w o r k  d i r e c t l y  f r o m t h e  
E mp l o y e r ’ s  c u s t o m e r s  w i t h o u t  t h e  E m p l o y er ’ s  exp re s s  wr i t t en  pe rmi s s ion .   Whi l e  
w o r k i n g  f o r  t h e  E m p l o y e r ,  K i t c h e n  R e f a c e r s  w e r e  f u r t h e r  r e q u i r e d  t o  r e f e r  o t h e r s  
i n q u i r i n g  a b o u t  t h e i r  s e rv i ce s  t o  t he  Employe r .   Such  r e s t r i c t i o n s  s h o w  c o n t r o l ,  
a n d  i n d i c a t e  a n  e mp l o y me n t  r e l a t i o n s h i p .  

 
2 .  C o mpe n s a t i o n  o n  J o b  B a s i s  

A n  e mp l o y e e  i s  u s u a l l y ,  b u t  n o t  a l w a y s ,  p a i d  b y  t h e  h o u r ,  w e e k  
o r  mo n t h ;  w h e r e a s ,  p a y me n t  o n  a  j o b  b a s i s  i s  c u s t o ma r y  w h e r e  
t he  worke r  i s  i ndependen t .  

 
K i t c h e n  R e f a c e r s  w e r e  p a i d  o n  a  j o b  b a s i s  a t  a  r a t e  o f  f o u r t e e n  p e r c e n t  o f  

t h e  j o b  t o t a l  ( B d .  E x h .  5 E ) .   K i t c h e n  R e f a c e r s  s u b mi t t e d  i n v o i c e s  f o r  w o r k  d o n e  
f o r  t h e  Emp l o y e r  ( B d .  E x h .  4 A ) .   Th i s  f a c to r  shows  an  absence  o f  con t ro l ,  and  
i n d i c a t e s  a n  i n d e p enden t  r e l a t i onsh ip .  

 
3 .  Rea l i z a t i on  o f  P ro f i t  o r  Los s  

A n  i n d i v i d u a l  w h o  i s  i n  a  p o s i t i o n  t o  r e a l i z e  a  p r o f i t  o r  s u f f e r  a  
l o s s  a s  a  r e s u l t  o f  h i s  s e r v i c e s  i s  gene ra l l y  i ndependen t ,  wh i l e  
t h e  i n d i v i d u a l  w h o  i s  a n  e mp l o y e e  i s  n o t  i n  s u c h  a  p o s i t i o n .  

 
T h e  K i t c h e n  R e f a c e r s  ha d  n o  oppo r tun i t y  t o  r e a l i z e  a  p r o f i t  o r  a  l o s s  f r om  

t h e  b u s i ne s s .   K i t ch e n  R e fa c e r s  f a c e d  n o  me a n i n g f u l  e x p en s e s  d i r e c t l y  c on n e c t e d  
w i th  t he  work ,  such  a s  wages ,  r en t s ,  o r  o the r  ongo ing  ope ra t i ng  cos t s .   K i t chen  
R e f a c e r s  w e r e  su b j e c t  t o  n o  s i g n i f i c a n t  r e c u r r i n g  l i a b i l i t i e s  o r  o b l i g a t i o n s  
c o n n e c t e d  w i t h  t h e  p e r f o r ma n c e  o f  t he  w o r k  a n d ,  t h e r e f o r e ,  h a d  n o  v i a b l e  
c o n c e r n s  o f  b a l a n c in g  r e c e i p t s  a g a i n s t  e x p e n d i t u r e s .   Th i s  f a c to r  shows  con t ro l ,  
and  i nd i ca t e s  an  emp l oyme n t  r e l a t i onsh ip .  

 
4 .  O b l i g a t i on  

A n  e mp l o y e e  u s u a l l y  h a s  t h e  r i g h t  t o  e n d  h i s  r e l a t i onsh ip  w i th  
h i s  e mp l o y e r  a t  a n y  t i me  w i t h o u t  i ncu r r i ng  l i ab i l i t y .   An  
i n d e p e n d e n t  w o r k e r  u s u a l l y  a g re e s  t o  c o mp l e t e  a  s p e c i f i c  j o b .  
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A l t h o u g h  K i t c h e n  R e f a c e r s  w e r e  a s s i g n e d  t o  s p e c i f i c  j o b s ,  t h e y  e v i d e n t l y  
s i g n e d  o n l y  o n e  c o n t r a c t  a t  t h e  b e g i n n i n g  o f  t h e  E mp l o y e r ’ s  u s e  o f  t h e i r  
s e r v i c e s .   T h e  c o n t r a c t  s u b mi t t e d  i n t o  e v i d e n c e  b y  t h e  E m p l o y e r  w a s  s i g n e d  b y  a  
K i t c h e n  R e f a c e r  i n  D e c e m b e r  2 00 2 ,  t hough  t he  Depa r tme n t ’ s  No t i ce s  o f  
A s s e s s me n t ,  w h i c h  i n c l u de d  t h i s  pa r t i cu l a r  K i t c h e n  R e f a c e r ,  c o ve r e d  y e a r s  2 0 0 7  
a n d  2 0 0 8  ( B d .  E x h s .  3 B ,  3 D ,  5 A - G ) .   I n d e e d ,  t h e  c o n t r a c t  t e l l s  K i t c h e n  R e f a c e r s  
t h a t  “ [ w ] e  w e l c o me  y o u r  a s s o c i a t i o n  w i t h  ou r  comp any”  and  t ha t  t hey  “have  
b e c o me  p a r t  o f  o u r  t e a m”  ( B d .  E x h .  5 A ) .   T h e  c o n t r a c t s  a r e  n o t  d e s c r i p t i v e  o f  
s p e c i f i c  j o b s ,  b u t  r e p r e s e n t  a n  o n g o i n g  r e l a t i o n s h i p  w i t h o u t  s e t  d u r a t i o n .   U n d e r  
s u c h  a n  a g r e e me n t ,  t h e  K i t c h e n  R e f a c e r  c o u l d  e n d  h i s  o n g o i n g  a s s o c i a t i o n  w i t h  
t h e  E mp l o y e r  a t  a n y  t i me ,  j u s t  l i k e  a n  e m p l o y e e .   T h i s  f a c t o r  i n d i c a t e s  a n  
e mp l o y m e n t  r e l a t i o n s h i p .  

 
5 .  S ign i f i c an t  I nves tme n t .  

A  s i g n i f i c a n t  i n v e s t me n t  b y  a  p e r s o n  i n  f a c i l i t i e s  u s e d  b y  h i m  
i n  p e r f o r mi n g  s e r v i c e s  f o r  a n o t h e r  t e n d s  t o  s h o w  a n  
i n d e p e n d e n t  s t a t u s .   O n  t h e  o t h e r  h a n d ,  t h e  f u r n i s h i n g  o f  a l l  
n e c e s s a r y  f a c i l i t i e s  b y  t h e  e mp l o y i n g  u n i t  t en d s  t o  i n d i c a t e  t he  
a b s e n c e  o f  a n  i n d e p e n d e n t  s t a t u s  o n  t h e  p a r t  o f  t h e  w o r k e r .   
F a c i l i t i e s  i n c l u de  e q u i p m e n t  o r  p r e mi s e s  n e c e s s a r y  f o r  t h e  
work ,  bu t  no t  t oo l s ,  i n s t rume n t s ,  c l o t h i ng ,  e t c . ,  t h a t  a r e  
p rov ided  by  emp loyees  a s  a  common  p r a c t i c e  i n  t h e i r  pa r t i c u l a r  
t r a d e .  

 
O t h e r  t h a n  t o o l s ,  t h e  K i t c he n  R e f a c e r s  ma d e  n o  s i g n i f i c a n t  i nv e s t me n t  t o  

p e r f o r m t h e i r  s e r v i c e s .   T h o u g h  t h e  Ki t c he n  R e f a c e r s  p r o v i d e d  t h e i r  o w n  
v e h i c l e s  f o r  w o r k ,  t h e s e  ve h i c l e s  w e r e  a l so  a v a i l a b l e  f o r  p e r s o n a l  u se .   T h e  
K i t c h e n  R e f a c e r s  d i d  n o t  ne e d  t o  i nv e s t  i n  a n y  s p e c i a l i z e d  e d uc a t i o n ,  l i c e n s u r e ,  
o r  c e r t i f i c a t i on .   The  Employe r  d id  no t  p rov ide  any  equ ipmen t  f o r  u se  by  t he  
K i t c h e n  R e f a c e r s .   A l l  w o r k  p e r f o r me d  b y  t h e  K i t c he n  R e f a c e r s  w a s  d o n e  a t  
c u s t o me r s ’  r e s i d e nc e s .   A s  n e i t h e r  t he  K i t c h e n  R e f a c e r s  n o r  t he  E mp l o y e r  ma d e  a  
s i g n i f i c a n t  i n v e s t me n t  i n  f a c i l i t i e s  u s e d  b y  t h e  K i t c he n  R e f a c e r s ,  t h i s  f a c t o r  i s  
neu t r a l .  

 
6 .  S i mu l t a n e o u s  C o n t r a c t s  

I f  a n  i n d i v i d u a l  w o r k s  f o r  a  n u mb e r  o f  p e r s o n s  o r  f i r ms  a t  t h e  
s a me  t i m e ,  i t  i n d i c a t e s  a n  i n d e p en d e n t  s t a t u s  b e c a u s e ,  i n  s u c h  
c a s e s ,  t h e  w o r k e r  i s  u s u a l l y  f r e e  f r o m  c o n t r o l  b y  a n y  o f  t h e  
f i rms .  

 
K i t c h e n  R e f a c e r s  w e r e  e x pe c t e d  t o  c ompl e t e  t h e  E mp l o y e r ’ s  j o b s  w i t ho u t  

i n t e r r u p t i o n .   T h e  c o n t r a c t  s pe c i f i c a l l y  s t a t e d  t h a t  “ [ t ] i me  i s  o f  t h e  e s s e n c e  f o r  
t h i s  p r o j e c t ”  ( B d .  E x h .  5 B ) .   K i t c he n  R e f a c e r s  w e r e  c o n t r a c t u a l l y  p r oh i b i t e d  
f r o m p r o v i d i n g  a dd i t i o na l  s e r v i ce s  t o  t he  Emp l o y e r ’ s  c u s t o me r s  o r  o th e r s  w h o  
o f f e r e d  t h e m j o b s  w h i l e  t h e y  w o r k e d  f o r  t h e  E m p l o y e r  ( B d .  E x h .  5A) .   I f  K i t chen  
R e f a c e r s  w e r e  g o i n g  t o  p r ov i d e  t h e i r  s e r v i c e s  t o  o t h e r s ,  t h e i r  a b i l i t y  t o  a c c e p t  
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o the r  work  was  sub juga t ed  by  t he  work  t hey  d i d  f o r  t h e  E mp l o y e r .   T h i s  f a c t o r  
shows  con t ro l ,  and  i nd i ca t e s  a n  e mp l o y me n t  r e l a t i o n s h i p .  

 
P u r s u a n t  t o  A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 7 2 3 ( F) ,  t h e r e  m a y  

b e  o t h e r  f a c t o r s  no t  s p e c i f i c a l l y  i d en t i f i e d  i n  t h e  r u l e  t h a t  s h o u l d  b e  c o ns i d e r e d .   
W e  f i n d  o n e  s u c h  f a c t o r  t o  b e  t h e  r o l e  o f  K i t chen  Re face r s  w i t h i n  t h e  E m p l o y e r ’ s  
bus ine s s  mode l .   As  de sc r i bed  by  t he  Emp l o y e r ,  t h e  E m p l o y e r ’ s  b u s i n e s s  c o n s i s t s  
o f  t h r e e  d i v i s i o n s :   1 )  w i n d o w s  a n d  d o o r s ,  2 )  g e n e r a l  r e mo d e l i n g ,  a n d  3 )  k i t c h e n  
r e f a c i n g  ( T r .  p p .  2 2 ,  2 3 ) .   F o r  k i t c h e n  r e f a c i n g  p r o j e c t s ,  t h e  E mp l o y e r  w o u l d  
s e n d  a  d e s i g n e r  t o  d i s c u s s  o p t i o n s  w i t h  a  c u s t o me r  a n d ,  o n c e  a l l  p a r t s  w e r e  
c h o s e n  a n d  c u s t om ma d e ,  t h e  K i t c he n  R e fa c e r  w o u l d  d o  a l l  t he  l a b o r  ( Tr .  p .  2 3 ) .   
T h e  s e r v i c e s  p r o v i d e d  b y  K i t c h e n  R e f a c e r s  a r e  n o t  a n c i l l a r y  t o  t h e  p r o d uc t s  s o l d  
b y  t h e  E m p l o y e r ,  b u t  r a t h e r  t h e i r  s e r v i ce s  c o n s t i t u t e  a  v i t a l  a n d  s u b s t a n t i a l  
c o mp o n e n t  t o  o n e  o f  t h e  E mp l o y e r ’ s  t h r e e  d i v i s i o n s .   T h i s  d e g r e e  o f  r e l i a n c e  
u p o n  t h e  s e r v i c e s  o f  t h e  K i t c h e n  R e f a c e r s  i n d i c a t e s  a n  e mp l o y m e n t  r e l a t i o n s h i p .  

 
T h e  B o a r d  a l s o  f i n d s  s i gn i f i c a n t  t h e  E mp l o y e r ’ s  u s e  o f  t h e  K i t c h e n  

R e f a c e r s  f o r  i t s  own  ma r k e t i n g  p u r pos e s .   T h e  “ S u b c o n t r a c t  P o l i c y ”  s pe c i f i c a l l y  
s t a t e s :   “ Y o u  a r e  a n  i n t e g r a l  p a r t  o f  o u r  ma r k e t i n g  p r o g r a m”  ( B d .  E x h .  5 A ) .   T h e  
E mp l o y e r  c o n t r a c t u a l l y  r e qu i r e d  t h e  K i t c h e n  R e f a c e r s  t o  r e f e r  b a c k  t o  t he  
E mp l o y e r  a n y  p e r s o n s  w h o  a p p r o a c h e d  t he m  a b o u t  d o i n g  w o r k  w h i l e  t h e y  w e r e  
o n  a  j o b  f o r  t h e  E m p l o y e r  ( Bd .  E x h .  5 A ) .   Wo r k e r s  w e r e  e n c o u r a g e d  t o  p o s t  s i g n s  
a n d  w e a r  t - s h i r t s  a d v e r t i s i n g  t h e  E mp l o y e r ’ s  s e r v i c e s  ( B d .  E x h .  6 D ) .   T h e  
E mp l o y e r  t e s t i f i ed  t h a t  t h e s e  a c t i o n s  w er e  mu t u a l l y  b e n e f i c i a l  t o  bo th  t he  
E mp l o y e r  a n d  t he  K i t c h e n  R e f a c e r .   H o w e v er ,  t h e  E mp l o y e r ’ s  c o n t e n t i on  i s  n o t  
n e c e s s a r i l y  t r ue ,  a s  t h e  E mp l o y e r  r e t a i ne d  d i s c r e t i o n  t o  a s s i g n  n e w  w o r k  
g e n e r a t e d  f r o m t h i s  a d v e r t i s i n g  t o  a  d i f f e r e n t  K i t c h e n  R e f a c e r .   M o r eo v e r ,  a  
t r u l y  i n d e p e n d e n t  w o r k e r  w o u l d  b e  e x p e c t e d  t o  h a v e  t he  a b i l i t y  t o  ma k e  h i s  o w n  
d e c i s i o n  r e g a r d i n g  h i s  c a p a b i l i t y  o f  t a k i n g  a  j o b  h i ms e l f  w i t h o u t  b e i n g  r e q u i r e d  
t o  b r i n g  t h e  ma t t e r  t o  a n  e mp l o y e r .   T h e  E m p l o y e r  f u r t h e r  t e s t i f i e d  t h a t  t h e  
E mp l o y e r  w a s  o k a y  w i t h  t h e  K i t c he n  R ef a c e r s  n o t  w e a r i n g  t h e  E mp l o y e r ’ s  t -
s h i r t s  w he n  t h e y  ob j e c t e d  t o  t h e m ( T r .  p .  33 ) .   Howeve r ,  t he  me r e  f a c t  t h a t  t he  
K i t c h e n  R e f a c e r s  w e r e  s u b j e c t e d  t o  we a r i ng  a d v e r t i s i n g  f o r  t h e  E m p l o y e r ’ s  
b u s i n e s s  a t  a l l  d e mo n s t r a t e s  t h e  E mp l o y e r ’ s  c o n t r o l .   A  t r ue  i ndependen t  
c o n t r a c t o r  w o u l d  b e  f r e e  t o  ma r k e t  h i s  o wn  s e r v i c e s ,  n o t  a d v e r t i s e  o r  ma r k e t  f o r  
a n o t h e r .  

 
The  Ar i zona  Cour t  o f  Ap p e a l s ,  i n  t h e  c a se  o f  A r i z o n a  D e p a r t me n t  o f  

E c o n o mi c  S e c u r i t y  v .  L i t t l e ,  2 4  A r i z .  A p p  4 8 0 ,  5 3 9  P . 2 d  9 5 4  ( 1 9 7 5 ) ,  m a d e  i t  
c l e a r  t ha t  a l l  s ec t io n s  o f  t h e  E mp l o y me n t  S e c u r i t y  Law shou ld  be  g iven  i t s  l ong  
e s t a b l i s he d  l i be r a l  c o n s t r uc t i o n  i n  a n  e f fo r t  t o  i nc lude  a s  ma ny  t ypes  o f  
e mp l o y m e n t  r e l a t i o n s h i p s  a s  p os s i b l e ,  w h e n  t h e  C o u r t  s t a t e d :  
 

T h e  d e c l a r a t i o n  o f  p o l i cy  i n  t he  A c t  i t s e l f  i s  t h e  
a c h i e v e me n t   o f   s o c i a l   s e c u r i t y   b y   e n c o u r ag i n g  
e mp l o y e r s  t o  p r o v i d e  mor e  s t a b l e  e m p l o y me n t  a n d  b y  t h e  
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s y s t e ma t i c  a c c u mu l a t i o n  o f  f u n d s  d u r i n g  p e r i o ds  o f  
e mp l o y m e n t  t o  p r o v i d e   b e n e f i t s   f o r   p e r i o d s  o f  
u n e mpl o y me n t  [S e e  A . R . S .  §  2 3 - 6 0 1 ] .  

 
T h i s  v i ew  w a s  r e i t e r a t e d  b y  t h e  Ar i z o n a  C o u r t  o f  Ap p e a l s ,  i n  t h e  c a s e  o f  

Wa r e h o u s e  I n d e mn i t y  C o r p o r a t i o n  v .  A r i z o n a  D e p a r t me n t  o f  E c o n o mi c  S e c u r i t y ,  
128  Ar i z .  504 ,  627  P .2d  235  (App .  1981 ) ,  whe re  t he  Cour t  s t a t ed :  
 

T h e  A r i z o n a  S u p r e me  C o u r t  h as  no t ed ,  howeve r ,  t ha t  t he  
A r i z o n a  E mp l o y m e n t  S e c u r i t y  A c t  i s  r e me d i a l  l e g i s l a t i o n .   
A l l  s ec t i ons ,  i nc lud ing  t he  t ax ing  s ec t i on ,  shou ld  be  g iven  
a  l i b e r a l  i n t e r p r e t a t i o n  . . .  [ E mp h a s i s  a d d e d ] .  

 
I n  a c c o r d  w i t h  t h e  l i b e r a l  i n t e r p r e t a t i o n  r e q u i r e d  b y  t h e  E mp l o y m e n t  

S e c u r i t y  L a w  o f  A r i z o n a ,  w e  a f f i r m t h e  R e c o n s i de r e d  D e t e r mi n a t i on  o f  t h e  
D e p a r t me n t  i n  a l l  r e s p e c t s  ( B d .  E x h .  6 ) .    

 
T h e  K i t c h e n  R e f a c e r s  w e r e  e mp l o y e e s  o f  t h e  E mp l o y e r ,  e f f e c t i v e  J a n u a r y  

1 ,  2 0 0 7 .   We  c o n c l u d e  a l l  p a y me n t s  t o  t he  Ki t c h e n  R e f a c e r s  f o r  t h o s e  s e r v i c e s  
c o n s t i t u t e d  w a g e s ,  b y  o p e r a t i o n  o f  A . R . S .  §  2 3 - 6 2 2 ( A ) .   A c c o r d i n g l y ,  
 

THE APP EALS B OAR D A F F I R M S  t h e  R e c o n s i d e r ed  D e t e r mi n a t i o n  d a t e d  
Feb rua ry  22 ,  2010 .  

 
E f f ec t i ve  J anua ry  1 ,  2007 ,  s e r v i c e s  p e r f o r m e d  b y  i nd iv idua l s  a s  K i t chen  

R e f a c e r s  c o n s t i t u t e d  e mp l o y me n t .  
 

A p p e a l s  B o a r d  N o .  T - 1 2 1 3 0 2 3 - 0 0 1 - B  -  P a g e  1 8  



A l l  f o r m s  o f  r e m u n e r a t i o n  pa id  t o  t he se  i nd iv idua l s  f o r  s uc h  s e r v i c e s  
c o n s t i t u t e d  w a g e s .  
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ERIC  T .  SCHWARZ,  Ac t i ng  Member  
 

_____________________________________________________________________________________ 
 
PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 .  
_____________________________________________________________________________________ 
 

RIGHT TO FURTHER REVIEW  BY THE APPE AL S BOARD 
 

P u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) ,  t h e  f i n a l  d a t e  fo r  f i l i n g  a  r e q u e s t  fo r  
 
r e v i e w  i s  ____________________________. 
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INSTRUCTIONS FOR FIL I NG A REQUEST  FOR  
REVIEW  OF THE BOARD' S  DECI S I ON  

 
1 .  A  r eques t  f o r  r ev i ew  mus t  b e  f i l e d  i n  w r i t i n g  w i t h i n  30  ca l enda r  days  f rom 

t h e  ma i l i n g  d a t e  o f  t h e  A p p e a l s  B o a r d ' s  d e c i s i o n .  T h e  r e q u e s t  f o r  r e v i e w  i s  
c o n s i d e red  f i l e d  o n  t h e  d a t e  i t  i s  ma i l e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e ,  a s  s h o w n  b y  t h e  p o s t ma r k ,  t o  a n y  p u b l i c  e mp l o y me n t  o f f i c e  i n  t h e  
U n i t e d  S t a t e s  o r  C a n a d a ,  o r  t o  t h e  A p p e a l s  B o a r d ,  1 9 5 1  W.  C a me l b a c k  
R o a d ,  S u i t e  4 6 5 ,  P h o e n i x ,  A r i z o n a  8 5 0 1 5 .   A  w r i t t e n  r e q u e s t  f o r  r e v i e w  
ma y  a l s o  b e  f i l e d  i n  p e r s on  a t  t h e  a b o v e  l oc a t i o ns  o r  t r a n s mi t t e d  b y  a  
me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e .  I f  i t  i s  f i l ed  i n  p e r so n  
o r  t r a n s m i t t e d  b y  a  me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i ce ,  i t  
w i l l  b e  co n s i d e r ed  f i l e d  o n  t h e  d a t e  i t  i s  r e c e i v e d .   

 
2 .  P a r t i e s  m a y  b e  r e p r e s e n t e d  i n  t h e  f o l l o w i n g  ma n n e r :  
 

A n  i n d i v i d u a l  p a r t y  ( e i t h e r  c l a i ma n t  o r  o p p o s i n g  p a r t y )  ma y  r e p r e s e n t  
h i ms e l f  o r  b e  r e p r e s e n t e d  by  a  d u l y  a u tho r i zed  agen t  who  i s  n o t  c h a r g i n g  a  
f e e  f o r  t h e  r e p r e se n t a t i o n ;  a n  e mp l o y e r ,  i n c l u d i n g  a  c o r p o r a t e  e mp l o y e r ,  
ma y  r e p r e s e n t  i t s e l f  t h r o u g h  a n  o f f i c e r  o r  e m p l o y e e ;  o r  a  d u l y  a u t h o r i z e d  
a g e n t  w h o  i s  c h a r g i n g  a  f e e  ma y  r e p r e se n t  a n y  p a r t y ,  p r o v i d i n g  t h a t  a n  
a t t o r n e y  a u t h o r i z ed  t o  p r a c t i ce  l aw  i n  t h e  S t a t e  o f  A r i z o n a  s h a l l  b e  
r e spons ib l e  f o r  and  supe rv i s e  such  agen t .  

 
3 .  T h e  r e q u e s t  f o r  r e v i e w  m u s t  b e  s ig n e d  b y  t h e  p r o p e r  p a r t y  a n d  mu s t  b e  

a c c o mpa n i e d  b y  a  me m o r a n d u m s t a t i n g  t he  r ea sons  why  t he  appea l s  boa rd ' s  
d e c i s i o n  i s  i n  e r r o r  a n d  c o n t a i n i n g  app rop r i a t e  c i t a t i ons  o f  t he  r eco rd ,  
r u l e s  and  o the r  au tho r i t y .   Upon  mo t ion ,  and  fo r  good  cause ,  t he  Appea l s  
B o a r d  m a y  e x t e nd  t h e  t i me  f o r  f i l i n g  a  r e q u e s t  f o r  r e v i e w .   T h e  t i m e l y  
f i l i n g  o f  s u c h  r e q u e s t  f o r  r e v i e w  i s  a  p r e r e q u i s i t e  t o  a n y  f u r t h e r  a p p e a l .   I f  
y o u  h a v e  a n y  q u e s t i o n s  a bo u t  f i l i n g  a  w r i t t e n  r e q u e s t  f o r  r e v i e w ,  c a l l  t h e  
A p p e a l s  B o a r d  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 .  
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A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  o n  
t o :  
 
 
( x )  E r :  ####   Acc t .  No :  #### -000  
 
  
( x )  LAUREN J  LOWE  

ASSISTANT ATT ORNE Y GENE RAL CFP/CLA 
1275  W WASHINGTON –  S ITE  CODE 040A 
PHOENIX,  AZ   85007 -2926  

 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 
         F o r  T h e  A p p e a l s  B o a r d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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####  
℅  ####  CPA PLLC 
 

AZ  DES  EA,  UI  T AX SE CT ION 
℅  KEVIN R  SMITH CFP/C LA  
ASST AT TORNEY GENE R AL  
1275  W WASHINGTON ST  -  SC  040A 
PHOENIX,  AZ   85007 -2926  

 
E mp l o y e r  D e p a r t me n t  

_____________________________________________________________________________________ 
 

IMPORTANT - - -  THIS  IS  THE APPEALS BOARD’S  DECISIO N REGARDING  
YOUR CLAIM FOR BENEFITS  - -  T h e  De p a r t me n t  o f  E c o n o mi c  S e c u r i t y  
p r o v i d e s  l a n g u a g e  a s s i s t a n c e  f r e e  o f  c h a rge .   Fo r  a s s i s t ance  i n  you r  p r e f e r r ed  
l anguage ,  p l ea se  ca l l  ou r  Of f i c e  o f  A p p e a l s  ( 6 0 2 )  3 4 7 - 6 3 4 3 .  
 
IMPORTANTE - - -  ESTA ES  LA DECI SIÓN DEL APPE ALS BOARD SOBRE 
SUS BENEFICIOS - -  T h e  D e p a r t me n t  o f  E c o n o mi c  S e c u r i t y  s u mi n i s t r a  a y u d a  d e  
l o s  i d i o ma s  g r a t i s .   P a r a  r e c i b i r  a y u d a  e n  s u  i d i o ma  p r e f e r i d o ,  p o r  f a v o r  
c o mu n i c a r s e  c o n  l a  o f i c i n a  de  ape l ac iones  (602 )  347 -6343 .  
 
 

D E C I S I O N 
D I S M I S S ED  

 
T h e  EMP LOYER,  t h r o u g h  i t s  a u t h o r i z e d  r e p r e s e n t a t i v e ,  r e q u e s t s  r e v i e w  o f  

t h e  A p p e a l s  B o a r d  d e c i s i o n  i s s u e d  o n  J u l y  9 ,  2 0 1 0 ,  w h i c h  a f f i r me d  t h e  
D e p a r t me n t ’ s  S e p t e mb e r  1 4 ,  2 0 0 9  d e c i s i o n  l e t t e r .   T h e  A p p e a l s  B o a r d  h e l d  t h a t  
b e c a u s e  t h e  E mp l o y e r  d i d  no t  f i l e  a  t i me l y  p e t i t i o n  f o r  r e a s s e s sme n t ,  t h e  A u g u s t  
31 ,  2006  NOTICE OF  ESTIMATED ASSESSMENT FOR DE LINQUE NT  
R E P O R T S  r e ma i n s  i n  f u l l  f o r c e  a n d  e f f e c t .  

 
THE APPEALS BOARD FINDS tha t  we  a r e  una b l e  t o  p r o c e e d  t o  a  r e v i e w  

o n  t h e  me r i t s  o f  t h i s  c a s e .  
 
A r i z o n a  R e v i s e d  S t a t u t e s  §  2 3 - 6 7 2 ( F )  s t a t e s  i n  pe r t i nen t  pa r t :  

 
A  p a r t y  d i s s a t i s f i e d  w i t h  t he  d e c i s i o n  u n d e r  s u b s e c t i o n  E  
o f  t h i s  s e c t i o n  ma y  f i l e  a  r e q u e s t  fo r  r e v i e w  w i t h i n  t h i r t y  
days  f rom the  da t e  o f  t he  dec i s i on ,  wh ich  sha l l  be  a  



w r i t t e n  o r  e l e c t r o n i c  r e q u e s t  a n d  me m o r a n d u m s t a t i n g  t h e  
r e a s o n s  w h y  t h e  a p p e a l s  boa r d ' s  d e c i s i o n  i s  i n  e r r o r  a n d  
c o n t a i n i n g  a p p r o p r i a t e  c i t a t i ons  o f  t he  r eco rd ,  r u l e s  and  
o t h e r  a u t h o r i t y .   O n  mo t i o n ,  a n d  f o r  g o o d  c a u s e ,  t h e  
a p p e a l s  boa r d  ma y  e x t e n d  t h e  t i me  f o r  f i l i n g  a  r e q u e s t  f o r  
r e v i e w .   T h e  t i me l y  f i l i n g  o f  s u c h  a  r e q u e s t  fo r  r e v i e w i s  
a  p r e r e q u i s i t e  t o  a n y  f u r t h e r  a p p e a l .  …  [ E mph a s i s  a d d e d ] .  

A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 4 0 4 ,  p r o v i d e s  i n  p a r t  a s  f o l l o w s :  

*           *           *  
B .  T h e  s u b m i s s i o n  o f  a n y  p a y me n t ,  a p p e a l ,  a p p l i c a t i o n ,  

r e q u e s t ,  n o t i c e ,  o b j e c t i o n ,  p e t i t i o n ,  r e p o r t ,  o r  o t h e r  
i n fo r ma t i o n  o r  d oc u me n t  n o t  w i t h i n  t h e  s p ec i f i e d  
s t a t u t o r y  o r  r e g u l a t o r y  p e r i od  sha l l  be  cons ide r ed  
t i me l y  i f  i t  i s  e s t a b l i s he d  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r t me n t  t h a t  t h e  d e l a y  i n  s u b mi s s i o n  w a s  d u e  t o :  
D e p a r t me n t  e r r o r  o r  mi s i n f o r ma t i o n ,  d e l a y  o r  o t h e r  
a c t i o n  o f  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e  o r  i t s  
s u c c e s s o r ,  o r  w h e n  t h e  d e l a y  i n  s u b mi s s i o n  w a s  b e -
c a u s e  t h e  i n d i v i d u a l  c h a n g e d  h i s  ma i l i n g  a d d r e s s  a t  
a  t i me  w h e n  t h e r e  w o u l d   h a v e  b e e n  n o  r e a s o n  f o r  
h i m t o  n o t i f y  t h e  De p a r t me n t  o f  t h e  a d d r e s s  c h a n g e .  

1 .  F o r  s u b m i s s i o n  t ha t  i s  n o t  w i t h i n  t he  s t a t u t o r y  
o r  r e g u l a t o r y  p e r i o d  t o  b e  c o n s i d e r e d  t i me l y ,  
t h e  i n t e r e s t e d  p a r t y  mus t  s u b mi t  a  w r i t t e n  e x -
p l a n a t i o n  s e t t i n g  f o r t h  t h e  c i r c u ms t a n c e s  o f  
t h e  d e l a y .  

2 .  T h e  D i r e c t o r  s h a l l  d e s igna t e  pe r sonne l  who  
a r e  t o  de c i d e  w he t h e r  a n  e x t e n s i on  o f  t i m e  
s h a l l  be  g r a n t e d .  

3 .  N o  s u b m i s s i o n  s ha l l  be  c on s i d e r e d  t i me l y  i f  
t h e  d e l a y  i n  f i l i ng  w a s  u n r e a s o n a b le ,  a s  d e -
t e r mi n e d  b y  t h e  D e p a r t me n t  a f t e r  co n s i d e r i ng  
t h e  c i r c ums t a n c e s  i n  t h e  c a se .  

*           *           *  
C .  Any  no t i c e ,  r epo r t  f o rm,  d e t e r mi n a t i o n ,  d e c i s i o n ,  

a s s e s s me n t ,  o r  o t h e r  d o c u me n t  ma i l e d  b y  t h e  
D e p a r t me n t  s h a l l  b e  c o ns i d e r e d  a s  h a v i ng  b e e n  
s e r v e d  on  t h e  a d dr e s s e e  o n  t h e  d a t e  i t  i s  ma i l e d  t o  
t h e  a d d r e s s e e ’ s  l a s t  k n o w n  a d d r e s s  i f  no t  s e rve d  i n  
p e r s o n .  . . .  [ E mp h a s i s  a d d e d ] .  
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O u r  p r e v i o u s  d e c i s i o n  i n c l u d e d  t h e  fo l l o w i n g  c a u t i o na ry  i n s t r uc t i o n s :  

RIGHT TO FURTHER REVIEW  BY THE APPE AL S BOARD 

P u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) ,  t h e  f i n a l  d a t e  fo r  f i l i n g  a  
r e q u e s t  fo r  r e v i e w  i s   AUG 09  2010 .  

INSTRUCTIONS FOR FIL I NG A REQUEST  FOR  
REVIEW  OF THE BOARD’ S  DECI S I ON 

1 .  A  r e q u e s t  fo r  r e v i ew  mus t  b e  f i l e d  i n  w r i t i n g  w i t h i n  
30  c a l e n d a r  d a y s  f r o m t he  ma i l i n g  d a t e  o f  t h e  
A p p e a l s  B o a r d ’ s  d e c i s i o n .  …  

 
T h e  r e c o r d  r e v e a l s  t h a t  a  c op y  o f  o u r  p r e v i o u s  d e c i s i o n  w a s  s e n t  b y  ma i l  o n  

J u l y  9 ,  2 0 1 0 ,  t o  t h e  E mp l o y e r ’ s  l a s t  k n o w n  a d d r e s s  o f  r e c o r d .   T o  b e  t i me l y ,  a  
r eques t  f o r  r ev i ew  o f  t ha t  dec i s i on  ha d  t o  b e  f i l e d  b y  A u g u s t  9 ,  2 0 1 0 .   N e i t h e r  a  
r eques t  f o r  r ev i ew  no r  a  r eques t  f o r  an  ex t ens ion  o f  t ime  t o  f i l e  t he  r eques t  f o r  
r e v i e w  w a s  f i l e d  b y  t h a t  d a t e .   T h e  r e q u e s t  f o r  r e v i e w  w a s  p o s t ma r k e d ,  a n d  
t h e r e f o r e  f i l e d  o n  D e c e mb e r  1 3 ,  2 0 1 0 .   T h e  l e t t e r  s i g n e d  b y  t h e  E m p l o y e r ’ s  
au tho r i zed  r ep re sen t a t i ve  a l so  wa s  d a t e d  D e c e mb e r  1 3 ,  2 0 1 0 ,  a n d  b y  i t s  t e r ms  
was  i n  r e sponse  t o  a  December  6 ,  2010  NOTICE OF  TAXES DUE  NOTICE OF  
INTENT TO LEVY.  

 
I n  t h e  r e q u e s t  f o r  r e v i e w ,  t h e  E mp l o y e r ’ s  a u t h o r i z e d  r e p r e s e n t a t i v e  h a s  n o t  

o f f e r e d  a n y  e x p l a n a t i o n  fo r  f i l i n g  a  l a t e  r e q u e s t  fo r  r e v i ew .   I n s t e a d ,  h e  
r e q u e s t s :   “ …  p l e a s e  w a i v e  a l l  p e n a l t i e s  a n d  i n t e r e s t  a n d  c l o s e  t h e  ma t t e r . ”  

 
I n  t h e  a bs e n c e  o f  a  t i me l y  r e q u e s t  f o r  r e v i e w ,  t h e  A p pe a l s  B o a r d  d o e s  no t  

h a v e  a u t h o r i t y  t o  r e v i e w  t h e  e v i de n c e .   T h e  e v i d e n c e  i n v o l v e d  a  l a t e - f i l e d  
p e t i t i o n  f o r  r e a s se s s me n t .   I n  t he  a bsence  o f  bo th  a  t ime ly  pe t i t i on  fo r  
r e a s s e s s me n t ,  a n d  a  t i me l y  r e q u e s t  f o r  r e v i e w ,  t h e  A u g u s t  3 1 ,  2 0 0 6  N O T I C E  O F  
ESTIMATED ASSESSMENT FOR DELINQUENT REPORTS r ema ins  i n  f u l l  f o r c e  
a n d  e f f e c t .    

 
The  Empl oye r ,  ha s  no t  a l l eged  any  fac t  wh ich ,  i f  a ccep t ed  a s  t r ue ,  wou ld  

i nvoke  t he  p rov i s i ons  o f  Ar i zona  Admin i s t r a t i ve  Code ,  Sec t i on  R6-3 -1404 (B) ,  
a n d  w o u l d  p e r mi t  f i n d i n g  t h e  r e q u e s t  f o r  r ev i e w  t i m e l y  f i l e d .   T h e r e f o r e ,  t h e  
E mp l o y e r  h a s  f a i l e d  t o  me e t  t h e  s t a t u t o r y  r e q u i r e me n t s  f o r  r e v i e w .   A c c o r d i n g l y ,  
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THE APP EALS BOARD DISMISSES  t h e  r e q u e s t  f o r  r e v i e w .   T h e  A p p e a l s  
B o a r d  d e c i s i o n  i s s u e d  o n  J u l y  9 ,  2 0 1 0 ,  r e ma i n s  i n  f u l l  f o r c e  a n d  e f f e c t .  

 
DATE D:  

APPEAL S BOARD 
 
 
  
WI L L I A M  G .  D A D E ,  C h a i r ma n  
 
 
  
HUGO M .  FRANC O,  Me mb er  
 
 
  
ERIC  T .  SCHWARZ,  Ac t i ng  Member  
 

_____________________________________________________________________________________ 
 
PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 .  
_____________________________________________________________________________________ 
 

RIGHT OF APPEAL TO THE ARI ZONA T AX COURT  
 

Th i s  dec i s i on  on  r ev i ew  by  t he  Appea l s  B o a rd  i s  t h e  f i n a l  a d m i n i s t r a t i ve  
d e c i s i o n  o f  t h e  D e p a r t me n t  o f  E c o n o mi c  S e c u r i t y .   H o w e v e r ,  a n y  p a r t y  ma y  
a p p e a l  t he  d e c i s i on  t o  t h e  A r i z o n a  T a x  C o u r t ,  w h i c h  i s  t h e  T a x  D e p a r t me n t  o f  
t h e  S u p e r i o r  C o u r t  i n  M a r i c o p a  C o u n t y .   S e e ,  A r i z o n a  R e v i s e d  S t a t u t e s ,  § §  1 2 -
9 0 1  t o  1 2 - 9 1 4 .   I f  y o u  h a v e  q u e s t i o ns  a b o u t  t h e  p r o c e d u r e s  o n  f i l i n g  a n  a p p e a l ,  
y o u  mu s t  c o n t a c t  t h e  T a x  Cour t  a t  ( 602 )  506 -3763 .  
 

F o r  y o u r  i n f o r ma t i o n ,  w e  s e t  f o r t h  t h e  p r o v i s i o n s  o f  A r i z o n a  R e v i s e d  
S t a t u t e s ,  §  4 1 - 1 9 9 3 ( C )  a n d  ( D ) :  
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C .  A n y  p a r t y  a g g r i e v e d  b y  a  d e c i s i o n  o n  r e v i e w  o f  t h e  
a p p e a l s  b o a r d  c o n c e r n i n g  t a x  l i a b i l i t y ,  c o l l e c t i o n  o r  
e n f o r c e m e n t  ma y  a p p e a l  t o  t h e  t a x  c o u r t ,  a s  d e f i n e d   
i n  s e c t i o n  1 2 - 1 6 1 ,  w i t h i n  t h i r t y  d a y s  a f t e r  t h e  d a t e  
o f  ma i l i ng  o f  t h e  d e c i s i o n  o n  r e v i ew .   T h e  ap p e l l a n t  
n e e d  n o t  p a y  a n y  o f  t h e  t a x  p e n a l t y  o r  i n t e r e s t  
u p h e l d  b y  t h e  a p p e a l s  b o a r d  i n  i t s  d e c i s i o n  o n  
r ev i ew  be fo re  i n i t i a t i ng ,  o r  i n  o rde r  t o  ma in t a in  an  
a p p e a l  t o  t h e  t a x  co u r t  p u r su a n t  t o  t h i s  s e c t i o n .  

 
D .  A n y  a p p e a l  t h a t  i s  t a k en  t o  t a x  c ou r t  p u r s ua n t  t o  

t h i s  s ec t i on  i s  sub j ec t  t o  t he  fo l l owing  p rov i s i ons :  
 

1 .  N o  i n j u n c t i o n ,  w r i t  o f  m a n d a mu s  o r  o t h e r  l e g a l  o r  
e q u i t a b l e  p r o c e s s  ma y  i s s u e  i n  a n  a c t i o n  i n  a n y  
c o u r t  i n  t h i s  s t a t e  a g a i n s t  a n  o f f i c e r  o f  t h i s  s t a t e  
t o  p re v e n t  o r  e n j o i n  t he  c o l l e c t i o n  o f  a n y  t ax ,  
pena l t y  o r  i n t e r e s t .  

 
2 .  The  ac t i on  sha l l  no t  beg in  more  t han  t h i r t y  days  

a f t e r  t h e  d a t e  o f  ma i l i n g  o f  t h e  a p p e a l s  b o a r d ' s  
d e c i s i o n  o n  r e v i e w .   F a i l u r e  t o  b r i ng  t he  ac t i on  
w i t h i n  t h i r t y  d a y s  a f t e r  t he  d a t e  o f  ma i l i n g  o f  
t h e  a p pe a l s  b oa r d ' s  d e c i s i o n  o n  r e v i e w  
c o n s t i t u t e s  a  w a i v e r  o f  t h e  p r o t e s t  a n d  a  w a i v e r  
o f  a l l  c l a i ms  a g a i n s t  t h i s  s t a t e  a r i s i n g  f r o m  o r  
b a s e d  o n  t h e  i l l e ga l i t y  o f  t h e  t a x ,  p e n a l t i e s  a n d  
i n t e r e s t  a t  i s s u e .  

 
3 .  T h e  s c o p e  o f  r e v i e w  o f  a n  a p p e a l  t o  t a x  c o u r t  

p u r s u a n t  t o  t h i s  s e c t i on  sha l l  be  gove rned  by  
s e c t i o n  1 2 - 9 1 0 ,  a p p l y i n g  s e c t i o n  2 3 - 6 1 3 . 0 1  a s  
t h a t  s e c t i o n  r e a d s  o n  t h e  d a t e  t h e  a pp e a l  i s  f i l e d  
t o  t h e  t a x  c o u r t  o r  a s  t he r e a f t e r  a me n d e d .   E i t h e r  
p a r t y  t o  t h e  a c t i o n  ma y  a p p e a l  t o  t h e  c o u r t  o f  
a p p e a l s  o r  s u p r e me  c o u r t  a s  p r o v i d e d  b y  l a w .  

 
4 .  The  ac t i on  canno t  be  i n i t i a t ed  o r  ma in t a ined  

un l e s s  t he  appe l l an t  ha s  p re v i o u s l y  f i l e d  a  t i me l y  
r e q u e s t  f o r  r e v i e w  u n d e r  s e c t i o n  2 3 - 6 7 2  o r  4 1 -
1 9 9 2  a n d  a  d e c i s i o n  o n  r e v i e w  h a s  b e e n  i s s u e d .  

 
_____________________________________________________________________________________ 
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A  c o p y  o f  t h i s  D e c i s i o n  w a s  ma i l e d  o n :    
t o :  
 
 
( x )   E r :   # # # #  A c c t .  N o :   # # # # - 0 0 0  
 
 
( x )  KEVIN R  SMITH 

ASSISTANT ATT ORNE Y GENE RAL CFP/CLA 
1275  W WASHINGTON –  S ITE  CODE 040A 
PHOENIX,  AZ   85007 -2926  

 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 
         F o r  T h e  A p p e a l s  B o a r d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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I n  t h e  Ma t t e r  o f :  
 
 
####  STATE OF  ARIZONA E  S  A  TAX UNIT  

℅  KEVIN R  SMITH 
ASST ATTORNEY GENERAL CFP/ CLA 
1275  W WASHINGTON ST  SC  040A 
PHOENIX,  AZ   85007 -2976  

 
E mp l o y e r  D e p a r t me n t  

_____________________________________________________________________________________ 
IMPORTANTE- - -DECISIÓN DE LA JUNTA DE APELACIONES 

 
E s t a  e s  l a  d e c i s i ón  d e  l a  J u n t a  d e  A p e la c i o n e s  s o b r e  s u s  b e n e f i c i o s  d e  s e g u r o  d e  
d e s e mp l e o .   E s t e  a v i s o  c o n t i e n e  i n f o r ma c i ó n  i mp o r t a n t e  s o b r e  s u  d e r e c h o  d e  
r e c i b i r  b e n e f i c i o s  d e  s e g u r o  d e  d e s e m p l eo .   S i  u s t e d  n o  e s t á  d e  a c u e r d o  c o n  l a  
dec i s i ón ,  só lo  t i ene  30  d í a s  pa r a  ape l a r  de sde  l a  f e cha  de  l a  dec i s i ón .     Nos  
puede  l l amar  a l  ( 602 )  347 -6344  y  l e  t r aduc i r emos  e s t e  av i so  a l  e spaño l .  
 

D  E  C  I  S  I  O  N  
AFFIRM ED UPO N RE VIE W  

 

T h e  EMPLOYER  r e q u e s t s  r e v i e w  o f  t h e  A p p e a l s  B o a r d  d e c i s i o n  i s s u e d  on  
O c t o b e r  1 5 ,  2 0 1 0 ,  w h i c h  a f f i r me d  t h e  D e p a r tme n t ’ s  d e c i s i o n  d a t e d  F e b r u a r y  2 3 ,  
2 0 1 0 ,  a n d  h e l d  t h a t  t h e  E m p l o y e r  d i d  n o t  f i l e  a n  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  
o f  t h e  D e t e r mi n a t i o n  o f  U n e mp l o y me n t  I n s u r a n c e  Ta x  R a t e  f o r  C a l e n d a r  Y e a r  
2 0 1 0  w i t h i n  t h e  t i me  p e r i o d  a l l o w e d ,  p u r s uan t  t o  Ar i zona  Rev i s ed  S t a tu t e s  §  23 -
7 3 2 ( A ) ,  a n d  t h a t  t h e  D e t e r mi n a t i o n  o f  U n e mp l o y me n t  T a x  R a t e  f o r  C a l e n d a r  
Yea r  2010 ,  da t ed  J anua ry  4 ,  2010 ,  r ema ins  i n  f u l l  f o r ce  and  e f f ec t .  

 
T h e  r e q ue s t  h a s  be e n  t i me l y  f i l e d  a nd  t h e  A p p e a l s  B o a r d  h a s  j u r i s d i c t i o n  i n  

t h i s  ma t t e r  p u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) .  
 
I n  t he  r eques t  f o r  r ev i ew ,  t he  Employe r  c o n te n d s  t ha t  “ [ t ] h e r e  w a s  s o m e  

d i f f i c u l t y  ma k i n g  p h o n e  c o n t a c t  o n  0 8 / 3 0  a nd  aga in  on  09 /27  I  l e f t  me s sages  and  
w a s  n o t  c o n t a c t e d . ”   We  i n f e r  t h e  E m p l o y er  c on t e n d s  t ha t  t h e  h e a r i n g  i n  A p p e a l s  



B o a r d  N o .  T - 1 1 8 8 7 3 3 - 0 0 1 - B  s h o u l d  b e  r e o p e n e d  a s  t h e  E mp l o y e r  h a d  g o o d  c a u s e  
f o r  i t s  n o n a p p e a r a n c e  a t  t h e  h e a r i n g .   A  N o t i ce  o f  Hea r ing  was  o r i g ina l l y  i s sued  
o n  A u g u s t  9 ,  2 0 1 0 ,  s c h e d u l i n g  a  t e l e p h o n e  h e a r i n g  a t  1 0 : 0 0  a . m .  o n  A u g u s t  3 0 ,  
2 0 1 0  ( B d .  E x h .  5 ) .   A t  t h a t  t i me ,  t h e  E mp l o y e r  d i d  n o t  a p p e a r  a t  t h e  h e a r i n g .   
Howeve r ,  t he  Appea l s  Boa rd  r ece ived  a  p h o n e  c a l l  f r o m  t h e  E mp l o y e r  r e q u e s t i n g  
t h e  h e a r i n g  b e  r e s c h e d u l e d  a s  t h e  E m p l o y e r  h a d  a n o t h e r  h e a r i n g  t h a t  d a y  ( T r .  p .  
1  f r o m A p p e a l s  Bo a r d  N o .  T - 1 1 8 8 7 3 3 - 0 0 1 - B ) .   B a s e d  u p o n  t h e  i n f o r ma t i o n  f r o m  
t h e  E mp l o y e r ,  t h e  h e a r i n g  w a s  r e s c h e d u l e d  f o r  9 : 3 0  a . m .  o n  S e p t e mb e r  2 7 ,  2 0 1 0 ,  
a n d  a  n e w  N o t i c e  o f  H e a r i n g  w a s  i s s u e d  o n  S e p t e mb e r  2 ,  2 0 1 0  ( B d .  E x h .  6 ) .   T h e  
E mp l o y e r  f a i l e d  t o  a p p e a r  a t  t h e  r e s c h edu l ed  hea r ing  (T r .  p .  3  f r om Appea l s  
Boa rd  No .  T -1188733 -001 -B ;   Bd .  Exh .  10B) .  

 
O n  D e c e m b e r  1 3 ,  2 0 1 0 ,  t h e  B o a r d  i s s u e d  a  N o t i c e  o f  H e a r i n g  s c h e d u l i n g  a  

t e l e p h o ne  h e a r i n g  a t  9 : 0 0  a .m .  o n  J a n u a r y  1 2 ,  2 0 1 1 ,  t o  a d d r e s s  t h e  i s s u e  o f  g o o d  
c a u s e  f o r  t h e  E mp l o y e r ’ s  n o n a p p e a r a n c e  a t  t he  hea r i ng  o f  Sep t embe r  27 ,  2010  
( B d .  E x h .  1 1 ) .   Th e  E mp l o y e r  f a i l e d  t o  appea r  f o r  t he  hea r i ng  on  J anua ry  12 ,  
2011  (T r .  pp .  1 ,  6  f r om Appea l s  Boa r d  No .  T -1188733 -001 -BR) .   Pu r suan t  t o  
A r i z o n a  A d mi n i s t r a t i v e  C od e ,  S e c t i o n  R 6 - 3 - 1 5 0 3 ( B ) ( 3 ) ,  g o o d  c a u s e  t o  w a r r a n t  
r e o p e n i ng  o f  a  c a s e  s h a l l  be  e s t a b l i sh e d  w h e n  t h e  f a i l u r e  t o  a p pe a r  a n d  f a i l u r e  t o  
t i me l y  n o t i f y  t h e  h e a r i n g  o f f i c e  w e r e  b e y o n d  t h e  c o n t r o l  o f  t he  nonappea r ing  
p a r t y .   Ad d i t i o na l l y ,  i n  M a l d o n a d o  v .  A r i z o n a  D e p a r t me n t  o f  E c o n o mi c  S e c u r i t y ,  
182  Ar i z .  476 ,  897  P .2d  1362  (App .  1994 ) ,  t he  C our t  o f  Appea l s  he ld  t ha t  t he  
l a n g u a g e  i n  A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  Sec t i on  R6-3 -1503 (B) (3 ) (d ) ,  mus t  be  
i n t e r p r e t ed  i n  s u ch  a  w a y  a s  t o  a l l o w  an  “excusab l e  neg l ec t ”  s t anda rd  t o  be  
c o n s i d e r e d  i n  d e t e r mi n i n g  w h e t h e r  t o  r e o p e n  a  h e a r i n g ,  s i mi l a r  t o  t h e  t e s t  u n d e r  
A r i z o n a  R u l e  o f  C i v i l  P r o c e d u r e  6 0 ( c ) .   H e r e ,  t h e  E mp l o y e r  h a s  f a i l e d  t o  
e s t ab l i sh  good  cause  t o  r eopen  t he  hea r i ng .   T h e r e f o r e ,  t h e  B o a r d  p r o c e e d s  t o  
r e v i e w  t h e  me r i t s  o f  i t s  p r i o r  d e c i s i o n .  

 
I n  t he  r eques t  f o r  r ev i ew ,  t he  Employe r  f u r t h e r  c o n t e n d s  t h a t  i t  p u t  “ t h e  

o r i g i n a l  l e t t e r  i n  t h e  ma i l b o x  o n  t h e  1 8 t h  o r  19 th  o f  Feb rua ry . ”   The  Employe r  
p r e v i o u s l y  r a i s e d  t h i s  c o n t e n t i o n  i n  i t s  r e q u e s t  f o r  a  h e a r i n g ,  b u t ,  a s  w e  n o t e d  i n  
ou r  p r i o r  dec i s i on ,  t he  Employe r  ha s  p ro v i d e d  n o  a d d i t i o n a l  i n fo r ma t i o n  t o  t h e  
A p p e a l s  B o a r d  a s  t o  w h y  i t s  a p p l i c a t i o n  w a s  f i l e d  l a t e .   T h e  E m p l o y e r ’ s  
c o n t e n t i o n  d o e s  n o t  e s t a b l i s h  t h e  a p p l i c a b i l i t y  o f  A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  
S e c t i o n  R 6 - 3 - 1 4 0 4 ( B ) ,  t o  p e r mi t  f i n d i n g  t he  app l i c a t i on  fo r  r ede t e rmina t i on  
t i me l y  f i l e d .  

 
T h e  E mp l o y e r  a l s o  c o n t e n d s  t h a t  i t s  u n e mp l o y me n t  t a x  r a t e  s h o u l d  b e  

r e d u c e d .   T h a t  i s sue  i s  n o t  p r o p e r l y  b e f o r e  t h e  B o a r d  b e c a u s e  t h e  E mp l o y e r  d i d  
n o t  f i l e  a  t i me l y  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n .   T h e  t i me l y  f i l i n g  o f  a n  
a p p l i ca t i o n  fo r  r e d e t e r mi n a t i o n  i s  j u r i s d i c t i o n a l ,  a n d  i t  i s  a  p r e r e q u i s i t e  f o r  t h e  
Boa rd ’ s  r ev i ew  o f  t he  Empl oye r ’ s  t ax  r a t e .  

 
I n  i t s  p r i o r  d e c i s i o n ,  t h e  A p p e a l s  B o a r d  f o u n d  f a c t s  a n d  u s e d  i t s  o w n  

r ea son ing  and  conc lu s ions  o f  l aw .   I n  r e a c h i n g  o u r  d e c i s i o n ,  t h e  A p p e a l s  B o a r d  
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app l i ed  t he  app rop r i a t e  l aw ,  A .R .S .  §  23 -732 ,  and  Ar i zona  Admi n i s t r a t i ve  Code ,  
S e c t i o n  R 6 - 3 - 1 4 0 4 ,  t o  t h e  f a c t s  i n  t h i s  c a se .   The  Appea l s  Boa rd  found  t ha t  t he  
E mp l o y e r ’ s  a p p l i c a t i o n  f o r  r e d e t e r mi n a t i o n  w a s  f i l ed  l a t e ,  an d  t h e r e fo r e ,  t h e  
D e t e r mi n a t i o n  o f  U n e mp l o y me n t  T a x  R a t e  fo r  Ca l enda r  Yea r  2010 ,  da t ed  J anua ry  
4 ,  2 0 1 0 ,  r e ma i n s  i n  f u l l  f o r c e  a n d  e f f e c t .  

 
The  ev idence  o f  r e co rd  e s t ab l i shed  t ha t ,  on  J anua ry  4 ,  2010 ,  t he  

D e p a r t me n t  ma i l e d  a  D e t e r mi n a t i o n  o f  U n e m p l o y me n t  T a x  Ra t e  f o r  C a l e n d a r  
Y e a r  2 0 1 0  t o  t h e  E mp l o y e r ’ s  l a s t  known  add re s s  o f  r e co rd  (T r .  p .  8  f r om Appea l s  
B o a r d  N o .  T - 1 1 8 8 7 3 3 - 0 0 1 - B ;   B d .  E x h .  1 ) .   The  Employe r ’ s  app l i c a t i on  fo r  
r e d e t e r mi n a t i o n  w a s  f i l e d ,  a s  i n d i c a t ed  by  t he  pos tmark ,  on  J anua ry  20 ,  2010 ,  
more  t han  f i f t e en  days  f rom the  da t e  o f  t he  de t e rmina t i on  (T r .  pp .  9 ,  10  f rom 
Appea l s  Boa rd  No .  T -1188733 -001 -B ;   Bd .  Exh .  2 ) .   The  Employe r  ha s  no t  
e s t a b l i s he d  a n y  f ac t  t h a t  wou ld  i nvoke  t he  p rov i s i ons  o f  Ar i zona  Admi n i s t r a t i ve  
C o d e ,  S e c t i o n  R 6 - 3 - 1 4 0 4 ( B ) ,  a n d  w o u l d  p e r mi t  f i n d i n g  t h e  a p p l i c a t i o n  f o r  
r e d e t e r mi n a t i o n  t i me l y  f i l e d .  

 
T h e  B o a r d ' s  p r i o r  d e c i s i o n  i s  f u l l y  suppo r t ed  by  t he  g r ea t e r  we igh t  o f  t he  

c r e d i b l e  a n d  p r o b a t i v e  e v i de n c e  o f  r e c o r d .  
 
THE AP P EALS B O ARD FINDS tha t :  
 
1 .  T h e  EMPLOYER  h a s  n o t  s u b mi t t e d  a n y  n ew l y - d i s c ove r e d  ma t e r i a l  

e v i d e n c e  w h i c h ,  w i t h  r e a s on a b l e  d i l i g e nc e ,  c o u l d  n o t  h a v e  b e e n  d i s c o v e r e d  a n d  
p r o d u c e d  a t  t h e  t i me  o f  a n y  h e a r i n g ;  

 
2 .  T h e r e  w a s  n o  p r e j u d i c i a l  i r r e gu l a r i t y  i n  t h e  a d mi n i s t r a t i v e  

p r o c e e d i ng s  o n  t he  p a r t  o f  t h e  D e p a r t men t .   S p e c i f i c a l l y ,  t h e r e  w a s  n o  m a t e r i a l  
o r  p r e j u d i c i a l  e r r o r  i n  t he  a d mi s s i o n  o r  e x c l u s i o n  o f  e v i d e n c e  a n d  n o  p r e j u d i c i a l  
e r r o r s  o f  l a w  w e r e  ma d e  a t  a n y  h e a r i n g  o r  d u r i n g  t h e  p r o g r e s s  o f  t h i s  ma t t e r ;  

 
3 .  The re  was  no  acc iden t  o r  su rp r i s e  i n  t he  p roceed ings  wh ich  cou ld  no t  

h a v e  b e e n  p r e v e n t e d  b y  o r d i n a r y  d i l i g e n c e ;  
 
4 .  T h e  A p p e a l s  B o a r d ' s  d e c i s i o n  i nvo lved  no  abuse  o f  d i s c r e t i on  

d e p r i v i n g  a n y  p a r t y  o f  a  f u l l  a n d  f a i r  h e a r i n g ,  a n d  i t  w a s  s u p p o r t e d  b y  t h e  
g r e a t e r  we i g h t  o f  t h e  c r e d i b l e  e v i de nc e  a n d  b y  a p p l i c a b l e  l a w ;  

 
5 .  A l l  i n t e r e s t e d  p a r t i e s  w e r e  n o t i f i e d  o f  t h e  f i l i n g  o f  t h e  r e q ue s t  fo r  

r e v i e w ,  a n d  w e r e  a l l o w e d  a t  l e a s t  1 5  d a y s  i n  w h i ch  t o  r e spond .   Acco rd ing ly ,  
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THE APPEALS BOARD A F F I R M S  i t s  d e c i s i o n ,  t h e r e  h a v i n g  b e e n  
e s t ab l i shed  no  good  and  su f f i c i en t  g rounds  wh ich  wou ld  cause  u s  t o  r eve r se  o r  
mod i fy  t ha t  dec i s i on ,  o r  t o  o rde r  t he  t ak ing  o f  add i t i ona l  ev idence .  

 
 
DATE D:  
 
 

APPEAL S BOARD 
 
 
  
WI L L I A M  G .  D A D E ,  C h a i r ma n  
 
 
  
HUGO M .  FRANC O,  Me mb er  
 
 
  
ERIC  T .  SCHWARZ,  Ac t i ng  Member  
 

_____________________________________________________________________________________ 
 
PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 .  
_____________________________________________________________________________________ 
 

RIGHT OF APPEAL TO THE ARI ZONA T AX COURT  
 

Th i s  dec i s i on  on  r ev i ew  by  t he  Appea l s  B o a rd  i s  t h e  f i n a l  a d m i n i s t r a t i ve  
d e c i s i o n  o f  t h e  D e p a r t me n t  o f  E c o n o mi c  S e c u r i t y .  H o w e v e r ,  a n y  p a r t y  ma y  
a p p e a l  t he  d e c i s i on  t o  t h e  A r i z o n a  T a x  C o u r t ,  w h i c h  i s  t h e  T a x  D e p a r t me n t  o f  
t h e  S u p e r i o r  C o u r t  i n  M a r i c o p a  C o u n t y .  S e e ,  A r i z o n a  R e v i s e d  S t a t u t e s ,  § §  1 2 -
9 0 1  t o  12 - 9 1 4 .  I f  y o u  h a ve  q u e s t i on s  a b o u t  t h e  p r oc e d u r e s  o n  f i l i n g  a n  a p p e a l ,  
y o u  mu s t  c o n t a c t  t h e  T a x  Cour t  a t  ( 602 )  506 -3763 .  
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F o r  y o u r  i n f o r ma t i o n ,  w e  s e t  f o r t h  t h e  p r o v i s i o n s  o f  A r i z o n a  R e v i s e d  
S t a t u t e s ,  §  4 1 - 1 9 9 3 ( C )  a n d  ( D ) :  
 

C .  A n y  p a r t y  a g g r i e v e d  b y  a  d e c i s i o n  o n  r e v i e w  o f  t h e  
a p p e a l s  b o a r d  c o n c e r n i n g  t a x  l i a b i l i t y ,  c o l l e c t i o n  o r  
e n f o r c e m e n t  ma y  a p p e a l  t o  t h e  t a x  c o u r t ,  a s  d e f i n e d   
i n  s e c t i o n  1 2 - 1 6 1 ,  w i t h i n  t h i r t y  d a y s  a f t e r  t h e  d a t e  
o f  ma i l i ng  o f  t h e  d e c i s i o n  o n  r e v i ew .   T h e  ap p e l l a n t  
n e e d  n o t  p a y  a n y  o f  t h e  t a x  p e n a l t y  o r  i n t e r e s t  
u p h e l d  b y  t h e  a p p e a l s  b o a r d  i n  i t s  d e c i s i o n  o n  
r ev i ew  be fo re  i n i t i a t i ng ,  o r  i n  o rde r  t o  ma in t a in  an  
a p p e a l  t o  t h e  t a x  co u r t  p u r su a n t  t o  t h i s  s e c t i o n .  

 
D .  A n y  a p p e a l  t h a t  i s  t a k en  t o  t a x  c ou r t  p u r s ua n t  t o  

t h i s  s ec t i on  i s  sub j ec t  t o  t he  fo l l owing  p rov i s i ons :  
 

1 .  N o  i n j u n c t i o n ,  wr i t  o f  m a n d a mu s  o r  o t h e r  
l ega l  o r  equ i t ab l e  p roce s s  ma y  i s s u e  i n  a n  
a c t i o n  i n  a n y  c o ur t  i n  t h i s  s t a t e  aga i n s t  a n  
o f f i c e r  o f  t h i s  s t a t e  t o  p reve n t  o r  en j o i n  t h e  
c o l l e c t i o n  o f  a n y  t a x ,  pena l t y  o r  i n t e r e s t .  

 
2 .  T h e  a c t i o n  s h a l l  n o t  b e g i n  mo r e  t h a n  t h i r t y  

d a y s  a f t e r  t h e  d a t e  o f  ma i l i n g  o f  t h e  a p p e a l s  
boa rd ' s  dec i s i on  on  r ev i ew .  Fa i l u r e  t o  b r i ng  
t h e  a c t i on  w i t h i n  t h i r t y  d ay s  a f t e r  t h e  d a t e  o f  
ma i l i n g  o f  t h e  a p p e a l s  b o a r d ' s  d e c i s i o n  o n  
r e v i e w  co n s t i t u t e s  a  w a i v e r  o f  t h e  p r o t e s t  a n d  
a  w a i v e r  o f  a l l  c l a i ms  a ga i n s t  t h i s  s t a t e  a r i s i n g  
f r o m o r  b a s e d  o n  t h e  i l l eg a l i t y  o f  t h e  t a x ,  
p e n a l t i e s  a n d  i n t e r e s t  a t  i s sue .  

 
3 .  The  s cope  o f  r ev i ew  o f  a n  a p p e a l  t o  t a x  c o u r t  

p u r s u a n t  t o  t h i s  s e c t i on  sha l l  be  gove rned  by  
s e c t i o n  1 2 - 9 1 0 ,  a p p l y i n g  s e c t i o n  2 3 - 6 1 3 . 0 1  a s  
t h a t  s e c t i o n  r e a d s  o n  t h e  d a t e  t h e  a p p e a l  i s  
f i l e d  t o  t h e  t a x  c o u r t  o r  a s  t h e r e a f t e r  a me n d e d .   
E i t h e r  p a r t y  t o  t he  a c t i on  ma y  appe a l  t o  t he  
c o u r t  o f  a p p e a l s  o r  s u p r e m e  c o u r t  a s  p r o v i d e d  
b y  l a w .  

 
4 .  T h e  a c t i o n  c a n n o t  b e  i n i t i a t e d  o r  ma i n t a i n e d  

u n l e s s  t h e  a p p e l l a n t  h as  p r e v i o u s l y  f i l e d  a  
t i me l y  r e q u e s t  f o r  r e v i e w unde r  s ec t i on  23 -672  
o r  4 1 - 1 9 9 2  a n d  a  d e c i s i o n  o n  r e v i e w  h a s  b e e n  
i s s u e d .  
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A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  b y  c e r t i f i e d  ma i l  o n  t o :  
 
 
( x )   E r :   # # # #  A c c t .  N o :   # # # # - 0 0 0  
 
 
( x )  KEVIN R  SMITH 

ASSISTANT ATT ORNE Y GENE RAL CFP/CLA 
1275  W WASHINGTON –  S ITE  CODE 040A 
PHOENIX,  AZ   85007 -2926  

 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 
         F o r  T h e  A p p e a l s  B o a r d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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I n  t h e  Ma t t e r  o f :  
 
####  STATE OF  ARIZONA E  S  A  TAX UNIT  

℅  LAUREN LOWE 
ASST ATTORNEY GENERAL CFP/ CLA 
1275  W WASHINGTON ST ,  SC  040A 
PHOENIX,  AZ   85007 -2976   

 
E mp l o y e r  D e p a r t me n t  

_____________________________________________________________________________________ 
 

IMPORTANT - - -  THIS  IS  THE APPEALS BOARD’S  DECISIO N REGARDING  
YOUR CLAIM FOR BENEFITS  - -  T h e  De p a r t me n t  o f  E c o n o mi c  S e c u r i t y  
p r o v i d e s  l a n g u a g e  a s s i s t a n c e  f r e e  o f  c h a rge .   Fo r  a s s i s t ance  i n  you r  p r e f e r r ed  
l anguage ,  p l ea se  ca l l  ou r  Of f i c e  o f  A p p e a l s  ( 6 0 2 )  3 4 7 - 6 3 4 3 .  
 
IMPORTANTE - - -  ESTA ES  LA DECI SIÓN DEL APPE ALS BOARD SOBRE 
SUS BENEFICIOS - -  T h e  D e p a r t me n t  o f  E c o n o mi c  S e c u r i t y  s u mi n i s t r a  a y u d a  d e  
l o s  i d i o ma s  g r a t i s .   P a r a  r e c i b i r  a y u d a  e n  s u  i d i o ma  p r e f e r i d o ,  p o r  f a v o r  
c o mu n i c a r s e  c o n  l a  o f i c i n a  de  ape l ac iones  (602 )  347 -6343 .  
 
 

D E C I S I O N 
REVERS ED  

 
 

THE E M P L O YE R  p e t i t i o n e d  f o r  a  h e a r i n g  f r o m  t h e  D e p a r t me n t ’ s  
R e c o n s i d e r e d  D e t e r mi n a t i o n  l e t t e r  i s s u e d  o n  F e b r u a r y  2 2 ,  2 0 1 0 ,  w h i c h  a f f i r me d  
t h e  D e t e r mi n a t i o n  o f  U n e mp l o y me n t  I n s u ran c e  L i a b i l i t y  i s sued  on  March  5 ,  
2 0 0 9 .   T h e  D e p a r t me n t ’ s  R e c o n s i d e r e d  D e t e r mi n a t i o n  l e t t e r  h e l d  a s  f o l l o w s :  

… we  conc lude  t ha t  [ t he  Empl oye r ]  was  co r r ec t l y  
d e t e r mi n e d  t o  b e  a n  e mp l o y e r  s u b j e c t  t o  t h e  E mp l o y m e n t  
s ecu r i t y  l aw  o f  Ar i zona  on  t he  ba s i s  o f  succe s so r  t o  a  
l i a b l e  e mp l o y e r  …  a n d  t h a t  t he  e x p e r i e n c e  r a t i n g  a c c o un t  
o f  [ t h e  l i a b l e  e mp l o y e r ]  w a s  p rope r ly  t r an s f e r r ed  t o  [ t he  
E mp l o y e r ] .    
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T h e  r e q ue s t  f o r  r e v i e w  o r  a p p e a l  h a v i n g  b e e n  t i me l y  f i l e d ,  t h e  A p p e a l s  
B o a r d  h a s  j u r i s d i c t i o n  i n  t h i s  ma t t e r  p u r s u a n t  t o  A . R . S .  §  2 3 - 7 2 4 ( B ) .  

 
A  t e l ephone  hea r ing  was  conduc t ed  be fo re  ROBERT T .  NALL,  a n  

Admi n i s t r a t i ve  Law Judge ,  on  F r i d a y ,  S e p t e m b e r  1 0 ,  2 0 1 0 .   A l l  p a r t i e s  w e r e  
g i v e n  a n  o p p o r t u n i t y  t o  p r e s e n t  ev idence  on  t he  fo l l owing  i s sue s :  
 

1 .  W h e t h e r  t h e  E mp l o y e r ’ s  e xp e r i e n c e  r a t i n g  a c c o u n t  w a s  
p rope r ly  a s s igned  a  t ax  r a t e  o f  “00 .02”  pe r cen t  f o r  
c o v e r a g e  b e g i n n i ng  D e c e mb e r  1 3 ,  2 00 8  

2 .  W h e t h e r  t h e  E mp l o y e r  w a s  p r o p e r l y  d e t e r mi n e d  l i a b l e  
f o r  A r i z o n a  U n e m p l o y me n t  I n s u r a n c e  T a x e s  u n d e r  A . R . S .  
§  2 3 - 6 1 3 .  

3 .  W h e t h e r  t h e  p r e d e c e s s o r  f i r m’ s  e x p e r i e n c e  r a t i n g  
a c c o u n t  w a s  p r o p e r l y  t r a n s f e r r e d  t o  t h e  E mp l o y e r .  

 
A  w i t n e s s  f o r  t h e  E mp l o y e r  a n d  a  w i t n e s s  f o r  t h e  T a x  S e c t i o n  o f  t h e  

D e p a r t me n t  a p p e a r e d .   C o u n s e l  f o r  t he  D e p a r t me n t  a l s o  a p p e a r e d .   B o a r d  
E x h i b i t s  1  t h r o u g h  1 3 B  w e r e  a d mi t t e d  i n t o  e v i d e n c e  w i t h o u t  o b j e c t i o n .   W e  h a v e  
c a r e f u l l y  r e v i e w e d  t h e  r e c o r d .   

 
THE APP EALS B OAR D FI NDS the  f ac t s  pe r t i n e n t  t o  t h e  i s s ue  b e fo r e  u s  

a n d  n e c e s s a r y  t o  ou r  d e c i s io n  a r e :   
 
1 .  T h e  c u r r e n t  o w n e r s  a n d  op e r a t o r s  o f  a  t i r e  s a l e s  a nd  s e r v i c e  

b u s i n e s s  i n  M e s a ,  A r i z o n a  w e r e  e mp l o y e d  f o r  mor e  t h a n  2 0  y e a r s  
b y  a  p r e v i o u s  o p e r a t o r  o f  t h e  t i r e  s e r v i c e  f a c i l i t y .   D u r i n g  
Nove mbe r  2008 ,  t he  so l e  owne r  and  P re s iden t  o f  t he  ex i s t i ng  t i r e  
s e r v i c e  b u s i n e s s  a n n o u n c e d  t h a t  h e  w a s  “ l o c k i n g  t h e  d o o r s ” ,  a n d  
h e  l o c ke d  o u t  w o r ke r s  a n d  c u s t o me r s  d u r i n g  De c e mb e r  2 0 0 8 .   H e  
a l s o  f i l e d  p e r s o n a l  a n d  c o r po ra t e  bank rup t cy  pe t i t i ons .  

2 .  On  J anua ry  5 ,  2009 ,  c e r t a i n  fo rme r  e m p l o y e e s  a r r a n g e d  w i t h  t h e  
l a n d l o r d  t o  r e o p e n  t h e  t i r e  s e r v i c e  f a c i l i t y .   T h e  l a nd l o r d  h ad  
t e r mi n a t e d  t h e  p r e mi s e s  l e a s e  w i t h  t h e  f o r me r  o w n e r  f o r  h i s  
f a i l u r e  t o  pay  r en t ,  and  a l l  emp loyees  had  been  l a i d  o f f .   A l l  
bus ine s s  i nven to ry  was  s en t  back  t o  vendo r s .   Seve ra l  vendo r s  
r e fu s e d  t o  d e a l  wi t h  t h e  fa c i l i t y ’ s  n e w  o p e ra t o r s ,  w h i l e  o t h e r s  
o p e n e d  n e w  a c c o un t s  w i t h  t h e  n e w  o p e r a t o r s .  

3 .  T h e  n e w  o p e r a t o r s  c r e a t e d  a  n e w  L i mi t e d  L i a b i l i t y  Co r p o r a t i on  
t o  e n g a ge  i n  t h e  t i r e  b u s i n e s s  w i t h  a  d i s t i nc t l y  d i f f e r e n t  n a m e .   
T h e y  e s t a b l i s h e d  n e w  b u s i n e s s  l i c e n s e s ,  t r a d e  a c c o u n t s ,  a n d  
c o n t r a c t s  f o r  t h e  s a me  l o c a t i o n .   N o  s a l e  o f  t h e  p r i o r  b u s i n e s s  
occu r r ed ,  and  t he i r  r e l a t i onsh i p  w i th  t he  p r ev ious  owne r  
r e ma i n e d  a c r i mo n i o u s .   The  n e w  o p e r a t o r s  c o n s i s t en t l y  ha ve  
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s o u g h t  t o  s e p a r a t e  t h e ms e l v e s  f r o m t h e  p r e v i o u s  o w n e r  a n d  f r o m  
h i s  b u s i n e s s  d e a l i n g s .  

4 .  T h e  n e w  o p e r a t o r s  a t t e mp t e d  t o  d e l i v e r  t h e  f o r me r  o w n e r ’ s  
f u r n i t u r e ,  r e c o r d s ,  a n d  o t he r  i t e ms  t o  t h e  b a n k r u p t c y  t r u s t e e ,  
w h o  d e c l i n e d  t o  a c c e p t  t he m  a n d  i ns t r u c t e d  t ha t  s u c h  i t e ms  m u s t  
b e  r e t a i ne d  p e n d i n g  d i s p os i t i o n  t h r o u g h  t h e  b a n k r u p t c y  c o ur t .   
T h e  n e w  o p e r a t o r s  h a v e  s e t  s uc h  i t e m s  a s i d e  i n  s t o r a g e .  

5 .  T h e  n e w  o p e r a t o r s  p r o mp t l y  f i l e d  a n  A R I Z O N A  J O I NT  T A X  
A P P L I C A T I O N .   T h e  D e p a r t me n t  r e s p o n d e d  b y  a d j u d i c a t i n g  
t h e m a s  e l i g i b l e  fo r  a  0 . 0 2 %  t a x  r a t e  w i t h  c o v e r a g e  b e g i n n i n g  
D e c e mb e r  1 3 ,  2 0 0 8 ,  a s  “ S U C C E S S O R  T O  A  L I A B L E  
EMPLOYER … BASE D ON YOUR  PREDECESS O R’S  
EXPERIE NCE R ATING ACC OUNT,  WHI CH HAS BEE N  
TRANSF ERRE D T O YOU.”   (Bd .  Ex h s .  3 ,  4 ) .   N o  U n e m p l o y me n t  
I n su rance  deb t s  we re  due  and  u n p a i d  b y  t h e  f o r me r  b u s i n e s s  
e n t i t y  ( Bd .  E x h .  1 0 A ) .  

6 .  The  new  ope ra to r s  f i l ed  t ime l y  a p p e a l s  s e e k i n g  t o  a v o i d  
s u c c e s s o r  s t a t u s  a nd  r e j e c t i ng  t r a n s f e r  o f  t h e  e x i s t i n g  e xp e r i e nc e  
r a t i n g  a c c o u n t .   T h e  n e w  o p e r a t o r s  v o l u n t a r i l y  h a v e  p a i d  t a x e s  a t  
t he  2 .0% r a t e  a s s i gned  t o  new  bus ine s s e s  t h a t  w e r e  n o t  e n t i t l e d  
t o  a  p r edeces so r ’ s  expe r i ence  r a t i ng  accoun t  (Bd .  Exhs .  8 ,  9 ) .  

7 .  O n  F e b r u a r y  2 2 ,  2 0 1 0 ,  t h e  D e p a r t me n t  i s s u e d  i t s  R e c o n s i d e r e d  
D e t e r mi n a t i o n  a f f i r mi ng  t he  DETERMINATION OF  
UNEMPL OYMENT  INSURANCE LIABILITY.   The  Depa r tme n t ’ s  
r a t i o n a l e  f o r  r u l i ng  t h a t  t he  E mploye r  succeeded  t o  o r  a cqu i r ed  
t h e  o r g a n i z a t i o n ,  t r a d e  o r  b u s i n e s s ,  o r  subs t an t i a l l y  a l l  o f  t he  
a s s e t s  t h e r e o f ,  i n c l u d e d  s t a t u t e s  o r  ad mi n i s t r a t i v e  r u l e s  
p r o v i d i n g  f o r  s u c c e s s o r  s t a t u s  i f  t h e  s u c c e s s o r  “ …  i n  a ny  ma n n e r  
s u c c e e d s  t o  o r  a c qu i r e s  t h e  p r e d e c es s o r ’ s  o r ga n i z a t i o n ,  t r a d e  o r  
b u s i n e s s ,  o r  s u b s t a n t i a l l y  a l l  t h e  a s s e t s  t h e r e o f ,  a n d  c o n t i n u es  
t h e  p r e d e c e s s o r ’ s  o r g a n i z a t i o n ,  t r ade  o r  bus ine s s . ”  (Exh .  11 ) .  

 
A r i zona  Rev i s ed  S t a tu t e s  §  23 - 733 ,  p rov ide s  i n  pe r t i nen t  pa r t :  

 
T r a n s f e r  o f  e mp l o y e r  e x p e r i e n c e  r a t i n g  a c c o u n t s  t o  
succe s so r  emp loye r ;  l i ab i l i t y  o f  succe s so r  

  A .  W h e n  a n y  e mp l o y i n g  u n i t  i n  a n y  m a n n e r  s uc c e e d s  t o  o r  
a cqu i r e s  t he  o rgan i za t i on ,  t r ade  o r  bus ine s s ,  o r  
s u b s t a n t i a l l y  a l l  o f  t h e  a s s e t s  t h e r e o f ,  e x ce p t i n g  any  
a s s e t s  r e t a i ne d  b y  s u c h  e mp l o y e r  i n c i de n t  t o  t h e  
l i q u i d a t i o n  o f  h i s  o b l i g a t i o n s ,  w h e t h e r  o r  n o t  s u c h  
a c q u i r i n g  e mp l o y i n g  u n i t  w a s  a n  e mp l o y e r  w i t h i n  t h e  
me a n i n g  o f  s e c t i o n  2 3 - 6 1 3 ,  p r i o r  t o  s u c h  a c q u i s i t i o n ,  a n d  
c o n t i n u e s  s u c h  o r g a n i z a t i o n ,  t r a d e  o r  b u s i n e s s ,  t h e  
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a c c o u n t  o f  t h e  p r e d e c e s s o r  e mp l o y e r  s h a l l  be  t r a n s f e r r e d  
a s  o f  t he  da t e  o f  a cqu i s i t i on  t o  t h e  s u c c e s s o r  e mp l o y e r  f o r  
t h e  p u r p o s e  o f  r a t e  d e t e r mi n a t i o n .  

  B .  … The  p r edeces so r  and  succe s so r  e mp loye r s  sha l l  be  
p r o mp t l y  n o t i f i e d  o f  t h e  d e t e r mi n a t i o n  ma d e  u p o n  t h e  
a p p l i c a t i o n  w h i c h  s h a l l  b e c o me  f i n a l  f i f t e e n  d a y s  a f t e r  
w r i t t e n  no t i c e  t h e re o f  i s  s e rv e d  p e r s on a l l y  o r  b y  c e r t i f i e d  
ma i l  a d d r e s s e d  t o  t h e  l a s t  k n ow n  a d d r e s s  o f  e a c h  
e mp l o y i n g  u n i t  i n v o l v e d ,  u n l e s s  w i t h i n  s u c h  t i me  o n e  o f  
t h e  p a r t i e s  f i l e s  w i t h  t h e  d ep a r t me n t  a  w r i t t e n  r e q u e s t  fo r  
r e c o n s i d e r a t i o n .   W h e n  t i m e l y  r e q u e s t  f o r  r e c o n s i d e r a t i o n  
i s  f i l e d ,  a  r e c o n s i d e r e d  d e t e r mi n a t i on  s h a l l  be  ma d e .   The  
r e c o n s i d e r e d  d e t e r mi n a t i o n  s h a l l  b e c o me  f i n a l  f i f t e e n  
d a y s  a f t e r  w r i t t e n  n o t i ce  t h e reo f  i s  s e rved  pe r sona l l y  o r  
b y  c e r t i f i e d  ma i l  a d d r e s s e d  t o  t h e  l a s t  k n o w n  a d d r e s s  o f  
e a c h  e mp l o y i n g  un i t  i n v o l v e d ,  u n l e s s  w i t h i n  s u c h  t i m e  
o n e  o f  t h e  e mp l o y i n g  u n i t s  i n v o l v e d  f i l e s  w i t h  t h e  
d e p a r t me n t  a  w r i t t e n  p e t i t i o n  f o r  h e a r i n g .   W h e n  t i me l y  
p e t i t i o n  fo r  h e a r i ng  i s  f i l e d ,  t h e  p a r t i e s  s h a l l  b e  a f fo r d e d  
an  oppo r tun i t y  fo r  hea r ing  and  t he r ea f t e r  f u rn i shed  w i th  a  
d e c i s i o n .   T h e  d e c i s i o n  s h a l l  be c o me  f i n a l  u n l e s s  a  
p e t i t i o n  f o r  r e v i e w  i s  f i l e d  a s  p r o v i d e d  i n  s e c t i o n  2 3 - 6 7 2 .  

*           *           *  
D .  Any  i nd iv idua l  o r  o rgan iza t i on ,  i nc lud ing  t he  t ypes  o f  

o rgan i za t i ons  de sc r i bed  i n  s ec t i on  23 -614 ,  whe the r  o r  no t  
an  emp loy ing  un i t ,  wh i ch  i n  any  ma nne r  a cqu i r e s  t he  
o rgan i za t i on ,  t r ade  o r  bus ine s s ,  o r  subs t an t i a l l y  a l l  o f  t he  
a s s e t s  t h e r e o f ,  s h a l l  b e  l i a b l e ,  i n  a n  a m o u n t  n o t  t o  e x c e e d  
t h e  r e a s ona b l e  v a l u e ,  a s  d e t e r mi n e d  b y  t h e  dep a r t me n t ,  o f  
t he  o rgan i za t i on ,  t r ade ,  bus ines s  o r  a s s e t s  a cqu i r ed ,  f o r  
a n y  c o n t r i b u t i o n s ,  i n t e r e s t  a n d  p e n a l t i e s  d u e  o r  a c c r u e d  
a n d  u n p a i d  b y  s u c h  p r e d e c e s s o r  e mp l o y e r ,  e x c e p t  t h a t  t h e  
d e p a r t me n t  ma y  w a i v e  t he  s u c c es so r ' s  l i a b i l i t y  fo r  suc h  
u n p a i d  a m o u n t s  i f  a  d e t e r mi n a t i o n  t h a t  t h e  p r e d e c e s s o r  
w a s  s u b j e c t  t o  t h i s  c h a p t e r  h a d  n o t  b e e n  ma d e  a s  p r o v i d e d  
i n  s ec t i on  23 -724  p r io r  t o  t he  da t e  o f  a cqu i s i t i on ,  and  
s u c h  l i ab i l i t y  o n  t h e  p a r t  o f  t h e  s u c c e s s o r  w o u l d  b e  
aga in s t  equ i t y  and  good  consc i ence .   [Emphas i s  added ] .  

*           *           *  
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A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 7 0 3 ( C ) ,  p r o v i d e s  a s  f o l l o w s :  
 

  C .  R e p o r t  o f  c h a n g e s .   E a c h  e m p l o y e r  a s  d e f i n e d  i n  A . R . S .  §  
2 3 - 6 1 3  s h a l l  p r o mp t l y  n o t i fy  t h e  D e p a r t me n t  i n  w r i t i n g  o f  
a n y  c h a n g e  i n  i t s  b u s i n e s s  o p e r a t i o ns .   C h a n g e s  i n c l ude :  
t he  acqu i s i t i on  o r  d i sposa l  o f  a l l  o r  any  pa r t  o f  t he  
b u s i n e s s  o p e r a t i o n s  o r  a s s e t s ;  a  change  i n  bus ine s s  name  
o r  a d dr e s s ;  ba n kr u p t c y  o r  r e c e i ve r s h i p ;  o r  a n y  o th e r  
c h a n g e  p e r t a i n i n g  t o  t h e  o p e r a t i o n  o r  o w n e r s h i p  o f  t h e  
b u s i n e s s  o p e r a t i o n s .   T h e  n o t i f i c a t i o n  s h a l l  i n c l u d e  t h e  
d a t e  o f  c h a n g e ,  a n d  t h e  n ame ,  a d d r e s s ,  a n d  t e l e p h o n e  
n u mbe r  o f  t h e  p e r s o n ,  f i r m,  c o r p o r a t i o n  o r  o f f i c i a l  p l a c e d  
i n  cha rge  o f  t he  o rgan i za t i on ,  t r ade  o r  a s se t s  o f  t he  
b u s i n e s s .  

A r i z o n a  A d mi n i s t r a t i v e  C o d e ,  S e c t i o n  R 6 - 3 - 1 7 1 3 ,  p r o v i d e s  i n  p e r t i n e n t  
pa r t  a s  f o l l ows :  

 
  A .  Gene ra l  

1 .  T h e  ma n n e r  i n  w h i c h  a n  o r g a n i z a t i o n ,  t r a d e  o r  
b u s i n e s s  i s  a c qu i r e d  o r  s u c c e e d e d  t o  i s  n o t  
d e t e r mi n a t i v e  o f  s u c c e s s o r  s t a t u s .   Bus i n e s s  ma y  b e  
a c q u i r e d  o r  s u c c e e d e d  t o  " i n  a n y  ma n n e r "  w h i c h  
i n c l u d e s ,  b u t  i s  n o t  l i mi t e d  t o ,  a c q u i s i t i o n  b y  
p u r c h a s e ,  l e a s e ,  r e p o s s e s s i o n ,  b a n k r u p t c y  
p r o c e e d i ng s ,  d e f a u l t ,  o r  t h r o u g h  t h e  t r a n s f e r  o f  a  
t h i r d  p a r t y .  

2 .  A n  " o r g a n i z a t i o n ,  t r a d e  o r  b u s i n e s s "  a s  u s e d  i n  
A .R .S .  §§  23 -613  and  23 -733 (A)  t h rough  (D)  i s  
a cqu i r ed  i f  t he  f ac to r s  o f  an  emp loye r ' s  
o r g a n i z a t i o n ,  t r a de  o r  b u s i n e s s  s uc c e e d e d  t o  a r e  
su f f i c i en t  t o  cons t i t u t e  a n  e n t i r e  e x i s t i n g  o pe r a t i n g  
b u s i n e s s  u n i t  a s  d i s t i n g u i s h e d  f r o m  t h e  a c q u i s i t i o n  
o f  me r e l y  d r y  a s s e t s  f r o m w h i c h  a  n e w  b u s i n e s s  ma y  
b e  b u i l t .   T h e  q u e s t i o n  o f  w h e t h e r  a n  o r g a n i z a t i o n ,  
t r ade  o r  bus ine s s  i s  a cqu i r e d  i s  d e t e r mi n e d  f r o m a l l  
t h e  f a c t o r s  o f  t he  p a r t i c u l a r  c a s e .   A mo n g  t h e  
f a c t o r s  t o  b e  c o n s i d e r e d  a r e :  

a .  The  p l ace  o f  bus ine s s  

b .  The  t r ade  name  

c .  T h e  s t a f f  o f  e mp l o y e e s  

d .  T h e  c u s t ome r s  

e .  T h e  g o o d w i l l  
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f .  The  i nven to ry  

g .  T h e  a c c ou n t s  r e c e i v a b l e / a c c o u n t s  p a ya b l e  

h .  The  t oo l s  and  f i x tu r e s  

i .  O t h e r  a s se t s .  

3 .  F o r  t h e  p u r p o s e  o f  d e t e r mi n i n g  s u c c e s s o r s h i p  s t a t u s  
unde r  A .R .S .  §§  23 -613 (A) (3 )  and  23 -733 (A)  o r  (B ) ,  
an  i nd iv idua l  o r  emp loy ing  un i t  who  i n  any  ma nne r  
a c q u i r e s  o r  s u c c e e d s  t o  a l l  o r  a  p a r t  o f  a n  
o rgan i za t i on ,  t r ade  o r  bus ine s s  f r o m a n  e mp l o y e r  a s  
de f i ned  i n  A .R .S .  §  23 -613  s h a l l  b e  d e e m e d  t h e  
succe s so r  emp loye r  p rov ided  t he  o rgan i za t i on ,  t r ade  
o r  b u s i n e s s  i s  c o n t i n u e d .   C o n t i n u a t i o n  o f  t h e  
o rgan i za t i on ,  t r ade  o r  bus i n e s s  s h a l l  b e  p r e s u me d  i f  
t h e  n o r ma l  b u s i nes s  a c t i v i t y  w a s  n o t  i n t e r r u p t e d  fo r  
more  t han  30  days  be fo r e  o r  a f t e r  t he  da t e  o f  
t r a n s f e r .  …  

  B .  Spec i a l  p rov i s i ons  

1 .  An  i nd iv idua l  o r  emp loy ing  u n i t  s h a l l  b e  d e t e rmi n e d  
a  s u c c e s s o r  u n d e r  t h e  p r o v i s i o n s  o f  A . R . S .  §  2 3 -
7 3 3 ( A )  a n d  r e c e i ve  t h e  e x pe r i e nc e  r a t i n g  a c c o u n t  o f  
t h e  p r e d e c e s s o r  w h e n  t h e  o r g a n i z a t i o n ,  t r a d e  o r  
b u s i n e s s  a c q u i r e d  o r  s u c ce ed e d  t o  c on s t i t u t e s  a l l  o f  
t h e  p r e de c e s s o r ' s  e mp l o y m e n t  gene ra t i ng  en t e rp r i s e  
upon  wh ich  t he  expe r i ence  r a t i ng  accoun t  was  
p r i ma r i l y  e s t a b l i s he d  w i t h o u t  r e g a r d  t o  t h o s e  f a c t o r s  
r e t a i n e d  b y  t h e  p r e d e c e s s o r  w h i c h  r e p r e s e n t :  

a .  E x e mp t  e mp l o y me n t ;  o r  

b .  E mp l o y m e n t  n e c e s s a r y  f o r  t h e  l i q u i d a t i o n  o f  
t h e  t r a d e  o r  b u s i n e s s ;  o r  

c .  E mp l o y m e n t  a r i s i n g  f r o m  t h e  a c t i v i t i e s  
e s t a b l i s h i n g  a n o t h e r  t r ade  o r  bus ine s s ;  o r  

d .  E mp l o y m e n t  a s  a  r e s u l t  o f  a n  o r g a n i z a t i o n ,  
t r a d e  o r  b u s i n e s s  s u c c e e d e d  t o  o r  a c q u i r e d  
w i t h i n  t w o  c a l e n d a r  d a y s  o f  t h e  d a t e  o f  
t r a n s f e r  o f  t h e  e n t e rp r i s e  upon  wh ich  t he  
expe r i ence  r a t i ng  accoun t  i s  ba sed .  

*           *           *  
  C .  T r a n s f e r  o f  e n t i r e  b u s i n e s s  

1 .  W h e n  t h e  D e p a r t m e n t  d e t e r mi n e s  t h a t  a n  i n d i v i d u a l  
o r  e mp l o y i n g  u n i t  i s  a  s u c c e s s o r  a nd  s h a l l  i n h e r i t  
t h e  e x p e r i e n c e  r a t i n g  a c c o un t  o f  t h e  p r e d e c e ss o r  a s  
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p r o v i d e d  i n  A . R . S .  §  2 3 - 7 3 3 ( A ) ,  t h e  d e t e r mi n a t i o n  
sha l l  be  sub j ec t  t o  t he  s ame  p rov i s i ons  a s  
d e t e r mi n a t i o n s  m a d e  i n  ac c o r d a n ce  w i t h  A . R . S .  §  
2 3 - 7 2 4 .  

2 .  When  t he  expe r i ence  r a t i ng  accoun t  i s  t r an s f e r r ed  t o  
t h e  s u c c e s s o r ,  t he  s u c c e ss o r ' s  a c c o u n t  s h a l l  b e  
c h a r g e d  w i t h  b e ne f i t s  d e t e r mi n e d  c h a r g e a b l e  a s  a  
r e s u l t  o f  t h e  e mp l o y me n t  i n  t h e  o r g a n i z a t i o n ,  t r a d e  
o r  b u s i n e s s  a c q u i r e d ,  a n d  t h e  s u c c e s s o r ' s  
c o n t r i b u t i o n  r a t e  s h a l l  b e  d e t e r mi n e d  i n  a c c o r d a n c e  
w i th  A .R .S .  §  23 -733 (C)  fo r  t he  ca l enda r  yea r  
b e g i n n i n g  o n  t h e  d a t e  o f  a c q u i s i t i o n .  

*           *           *  
  E .  L i a b i l i t y  f o r  p r e d e c e s s o r ' s  d e b t  

1 .  N o t w i t h s t a n d i n g  s u b s e c t i on s  ( A )  a n d  ( B )  a b o v e ,  
when  an  i nd iv idua l  o r  e mp l o y i n g  u n i t  i n  a n y  m a n n e r  
succeeds  t o  o r  a cqu i r e s  t h e  o r g a n i z a t i o n ,  t r a d e  o r  
b u s i n e s s ,  o r  s u b s t a n t i a l l y  a l l  o f  t h e  a s s e t s  o f  a n  
e mp l o y e r  a s  d e f i n e d  i n  A . R . S .  §  2 3 - 6 1 3 ,  t h e  
succe s so r  sha l l  be  equa l l y  l i ab l e  a l ong  w i th  t he  
p r edeces so r  f o r  t he  con t r i bu t i ons ,  i n t e r e s t  and  
pena l t i e s  due  o r  a cc rued  and  unpa id  by  t he  
p r e d e c e s s o r  a s  p r o v i d e d  i n  A . R . S .  §  2 3 - 7 3 3 ( D ) .   
[ E mp h a s i s  a d d e d ] .  

*           *           *  
 

T h e  e v i de n c e  i n  t h i s  c a s e  e s t a b l i s he s  t h a t  t h e  p e r s o ns  c u r r e n t l y  o p e r a t i n g  
t h e  b u s i ne s s  w o r k e d  f o r  m a n y  y e a r s  i n  t he  p r e d e c e s s o r  b u s i n e s s .   T h e y  d e c i d e d  
t o  c o n t i n u e  o p e r a t i n g  t h e  b u s i n e s s  a f t e r  t h e  f o r me r  o w n e r  e s s e n t i a l l y  a b a n d o n e d  
t h e  b u s i n e s s  a n d  e n t e r e d  b a n k r u p t c y .   T he  l a n d l o r d  a n d  s o me  c u s t o me r s  w e r e  
w i l l i n g  t o  a l l o w  t h e  n e w  b u s i n e s s  t o  c o n d u c t  a n  o n g o i n g  t i r e  s a l e s  e n t e r p r i se  
w i t h i n  t h e  s a me  p r e mi s e s ,  b u t  n o  s a l e  o f  t h e  p r i o r  b u s i n e s s  e v e r  t o o k  p l a c e  a n d  
n o  p u r c ha s e  a g r e e me n t  s p e c i f i e d  t h e  t a k e o v e r .   A  n e w  n a me ,  n e w  a c c o un t s ,  a n d  
new  l i c ense s  we re  u sed .   En t i r e ly  ne w  bus ine s s  a ccoun t s  we re  nece s sa ry ,  a s  
r e l a t i o n s h i p s  w i t h  v e n d o r s  w e r e  s t r a i n e d  b y  t h e  p r e v i o u s  o w n e r ’ s  a b a n d o n me n t  
o f  t he  bus ine s s  i n  deb t .  

 
T h e  e v i d e n c e  e s t a b l i s h e s  t h a t  t h e  n e w e n t i t y  a nd  i t s  o w ne r s  a d a ma n t l y  h a ve  

s o u g h t  t o  d i s t a n c e  t h e ms e l v e s  f r o m  t h e  fo rmer  ope ra to r  o f  t he  bus ine s s ,  r a t he r  
t h a n  a c q u i r e  a n  e x i s t i n g  b u s i n e s s  f r o m h i m  by  s a l e .   The  new  ope ra to r s  have  
v o l u n t a r i l y  w i t h h e l d  h i g h e r  t a x e s ,  r e p o r t ed  w a g e s ,  a n d  s p e c i f i c a l l y  r e q u e s t e d  a  
n e w  b u s i n e s s  t a x  r a t e .   T h e  e v i d e n c e  e s t ab l i she s  t ha t  r eques t i ng  t he  new  bus ine s s  
t a x  r a t e  i s  a g a i n s t  t h e  i n t e r e s t s  o f  t h e  n e w  e n t i t y ,  b e c a u s e  t h e  t a x  r a t e  a s s i g n e d  
b y  t h e  D e p a r t me n t  i s  s i g n i f i c a n t l y  l ow e r  t h a n  a  n e w  b u s i n e s s  t a x  r a t e .    
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W e  c o n c l u d e  t h a t  t h e  p u r p o s e  o f  t h e  a p p l i c a b l e  l a w s  h a s  n e v e r  b e e n  t o  
f o r c e  a  ne w  b u s i ne s s  e n t i t y  t o  a c c e p t  a  l o w er  t a x  r a t e ,  w h e n  t he  n e w  o pe r a t o r s  
exp re s s ly  de s i r e  a  h ighe r  t a x  r a t e .   We  n o t e  t h a t ,  u n d e r  c e r t a i n  c i r c u ms t a n c e s ,  
t h e  l a w  a l l o w s  a  bus i n e s s  t o  v o l u n t a r i l y  ma k e  a d d i t i o n a l  p a y me n t s  i n  o r d e r  t o  
a ch i eve  a  de s i r ed  t ax  r a t e .   Wh i l e  t he  exp ec t a t i on  u sua l l y  wou ld  be  t ha t  bus ine s s  
owne r s  wou ld  de s i r e  a  l ower  t ax  r a t e ,  we  c o n c l u d e  t h e  s a me  p r i n c i p l e s  w o u l d  
a l l o w  a n  e mp l o y e r  t o  v o l u n t a r i l y  r e que s t  a n d  a b i d e  b y  t h e  h i g h e r  t a x  r a t e  t h a t  i s  
a p p l i e d  t o  a  n e w  e n t i t y .  

 
U n d e r  t he  c i r c u m s t a n c e s  o f  t h i s  c a s e ,  w e  c o n c l u d e  t h e  r e q ue s t  b y  t h e  

c u r r e n t  bu s i n e s s  op e r a t o r s  t o  b e  a s s e s s e d  a t  t he  t a x  r a t e  a s s i g n e d  t o  a  n e w e n t i t y  
i s  r e a s o n a b l e  a n d  s h o u l d  b e  h o n o r e d .   N o  “ s a l e ”  o f  t h e  b u s i n e s s  o c c u r r e d  a n d ,  
a c c o r d i n g  t o  t h e  t e s t i mo n y ,  t h e  e x i s t e n c e  o f  “ g o o d w i l l ”  i s  q u e s t i o n a b l e  i n  l i g h t  
o f  t he  de f au l t s  by  t he  p r ev ious  own e r .   T h e  p r e c i s e  d u r a t i o n  w h i l e  n o b o d y  
o p e r a t e d  t h e  b u s i n e s s  i s  u n c l ea r ,  bu t  t he  t ime  pe r i od  ha s  no t  been  e s t ab l i shed  a s  
l e s s  t h a n  3 0  d a y s  i n t e r r u p t i o n .   A s  t h e  D e p a r t me n t  p o i n t e d  o u t  i n  i t s  
r e c o n s i d e r e d  d e t e r mi n a t i o n ,  l i a b i l i t y  f o r  unpa id  p r i o r  t axe s  i s  no t  a  cons ide r a t i on  
i n  t h i s  c a s e  b e c a u s e  n o n e  e x i s t .  

 
We  conc lude  t ha t  ex i s t ence  o f  a t  l e a s t  o ne  c o m m o n  e mp l o y e e  i s  n o t  a  

c r u c i a l  f a c t o r .   We  c o n c l u d e  t h a t  a  p r e va i l i n g  a r g u me n t  c o u l d  b e  ma d e  t o  r e q u i r e  
s u c c e s s o r  s t a t u s .   H o w e v e r ,  u n d e r  t h e s e  c i r c u ms t a n c e s  a n d  i n  t h e  a b s e n c e  o f  a n y  
s a l e  a g r e e me n t  r e g a r d i n g  a s s e t s  o r  i n v en t o r y ,  w e  c o n c l u d e  t h e  E mp l o y e r  s h o u l d  
n o t  b e  r e q u i r e d  t o  p a y  t h e  l o w e r  t a x  r a t e  t ha t  p r ev ious ly  was  ad jud i ca t ed .  

 
T h e  E mp l o y e r  d i d  n o t  e n g a g e  i n  a  s a l e  t o  a c q u i r e  t h e  o r g a n i z a t i o n ,  t r a d e  o r  

b u s i n e s s  o f  t h e  p r e v i o u s  o p e ra to r ,  and  ha s  r eques t ed  s epa ra t e  and  d i s t i nc t  s t a t u s  
f r o m t h e  p r e v i o us  o p e r a t o r .   T h e  t r a n s fe r  o f  t h e  S e l l e r ’ s  e x p e r i e n c e  r a t i n g  
a c c o u n t  t o  t h e  E m p l o y e r ,  a s  a  s u c c e s s o r  e mp l o y e r  t h a t  i n h e r i t ed  t he  expe r i ence  
r a t i n g  a c c o u n t  o f  a  s e l l e r ,  w a s  a g a i n s t  t he  wi s h e s  o f  t h e  c u r r e n t  o p e r a t o r s  a n d  
w a s  n o t  r e q u i r e d  b y  l a w  i n  l i g h t  o f  t h e  a bs e n c e  o f  a n y  sa l e  o f  a s se t s ,  t h e  
ex i s t ence  o f  new  accoun t s  and  i nven to r y ,  t he  i n t e r im wh i l e  nobody  ope ra t ed  t he  
b u s i n e s s ,  a n d  t h e  n e w  o p e r a t o r ’ s  r e q u e s t  f o r  t he  ou t come  o f  a  new  bus ine s s  t ax  
r a t e  w i t h o u t  b e n e f i t  o f  t h e  p r e v ious  expe r i ence  r a t i ng  accoun t .  

W e  c o n c l u d e  t h e  E mp l o y e r  h a s  p r e s e n t e d  s u f f i c i e n t  e v i d e n c e  t o  o v e r c o me  
t h e  p r e s ump t i o n  o f  s u c c e s so r  s t a t u s ,  p u r s u a n t  t o  A r i z on a  A d mi n i s t r a t i v e  C o d e ,  
S e c t i o n  R 6 - 3 - 1 7 1 3 ( A ) ( 3 ) ,  i n  l i g h t  o f  t h e  E m p l o y e r ’ s  a d a ma n t ly - s t a t ed  r eques t  
f o r  t h e  h i g h e r  t a x  r a t e  t h a t  mus t  b e  a s s e s sed  i f  succe s so r  s t a t u s  i s  no t  p roven .   
W e  c o n c l u d e  t he  c i r c ums t a n c e s  o f  t h i s  c a s e  a r e  r e f r e s h i n g l y  u n i q u e .   
A c c o r d i n g l y ,  
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THE APPEALS BOARD REVE RSES t h e  D e p a r t me n t ’ s  R e c o n s i d e r e d  
D e t e r mi n a t i o n  d e c i s i o n  d a t e d  F e b r u a r y  2 2 ,  2 0 1 0 ,  r e g a r d i n g  t h e  s u c c e s s o r  s t a t us  
o f  t h e  E m p l o y e r .    

The  cu r r en t  bus ine s s  ope ra to r s  s h a l l  n o t  b e  t r e a t e d  a s  a  s u c c e s so r  b u s i n e s s  
t o  t h e  p r e v i o u s  o w n e r .   T h e  E mp l o y e r  s h a l l  b e  d e e me d  a  n e w  b u s i n e s s  f o r  t a x  a n d  
con t r i bu t i on  pu rpose s .  
 

T h e  A p p e a l s  B o a r d  REMANDS  t h e  ma t t e r  t o  t he  T a x  S e c t i o n  o f  t h e  
D e p a r t me n t  f o r  a c t i o n s  t r e a t i n g  t h e  Emp l o y e r  a s  a  n e w  b u s i n e s s .  

 
DATE D:  

 
 

APPEAL S BOARD 
 
 
  
WI L L I A M  G .  D A D E ,  C h a i r ma n  
 
 
  
HUGO M .  FRANC O,  Me mb er  
 
 
  
ROBE RT T .  NALL,  Ac t i ng  Member  
 

_____________________________________________________________________________________ 
 
PERSONS WITH DISABI LITIES:  U n d e r  t h e  A me r i c a n s  w i t h  D i s a b i l i t i e s  A c t ,  
t h e  D e p a r t me n t  mu s t  ma k e  a  r e a s o n a b l e  a c c o mmo d a t i o n  t o  a l l o w a  p e r s o n  w i t h  a  
d i s a b i l i t y  t o  t a k e  p a r t  i n  a  p rog ram,  s e rv i ce ,  o r  a c t i v i t y .   F o r  e x a mp l e ,  t h i s  
me a n s  t h a t  i f  n e c e s s a r y ,  t he  D e p a r t m e n t  mu s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  
f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  a cc e s s i b l e  l o c a t i o n ,  o r  en l a rged  p r i n t  
ma t e r i a l s .   I t  a l so  me a n s  t h a t  t h e  D e p a r t me n t  w i l l  t a k e  any  o the r  r e a sonab l e  
a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m o r  a c t i v i t y ,  
i n c l u d i n g  ma k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  ac t i v i t y .   I f  you  be l i eve  t ha t  you  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m o r  a c t i v i t y  b e c a u s e  o f  y o u r  
d i s ab i l i t y ,  p l ea se  l e t  u s  know o f  you r  d i s ab i l i t y  needs  i n  a d v a n c e  i f  a t  a l l  
p o s s i b l e .   P l e a s e  c o n t a c t  t h e  A p p e a l s  B o a r d  C h a i r ma n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 .  
_____________________________________________________________________________________ 
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RIGHT TO FURTHER REVIEW  BY THE APPE AL S BOARD 
 

P u r s u a n t  t o  A . R . S .  §  2 3 - 6 7 2 ( F ) ,  t h e  f i n a l  d a t e  fo r  f i l i n g  a  r e q u e s t  fo r  
 
r e v i e w  i s  ____________________________. 
 

INSTRUCTIONS FOR FIL I NG A REQUEST  FOR  
REVIEW  OF THE BOARD' S  DECI S I ON  

 
1 .  A  r eques t  f o r  r ev i ew  mus t  b e  f i l e d  i n  w r i t i n g  w i t h i n  30  ca l enda r  days  f rom 

t h e  ma i l i n g  d a t e  o f  t h e  A p p e a l s  B o a r d ' s  d e c i s i o n .   T h e  r e q u e s t  fo r  r e v i e w 
i s  c o n s i de r e d  f i l ed  o n  t h e  d a t e  i t  i s  ma i l e d  v i a  t h e  U n i t e d  S t a t e s  P o s t a l  
S e r v i c e ,  a s  s h o w n  b y  t h e  p o s t ma r k ,  t o  a n y  p u b l i c  e mp l o y me n t  o f f i c e  i n  t h e  
U n i t e d  S t a t e s  o r  C a n a d a ,  o r  t o  t h e  A p p e a l s  B o a r d ,  1 9 5 1  W.  C a me l b a c k  
R o a d ,  S u i t e  4 6 5 ,  P h o e n i x ,  A r i z o n a  8 5 0 1 5 .   A  w r i t t e n  r e q u e s t  f o r  r e v i e w  
ma y  a l s o  b e  f i l e d  i n  p e r s on  a t  t h e  a b o v e  l oc a t i o ns  o r  t r a n s mi t t e d  b y  a  
me a n s  o t h e r  t h a n  t h e  U n i t ed  S t a t e s  P o s t a l  S e r v i c e .   I f  i t  i s  f i l ed  i n  p e r s o n  
o r  t r a n s m i t t e d  b y  a  me a n s  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i ce ,  i t  
w i l l  b e  co n s i d e r ed  f i l e d  o n  t h e  d a t e  i t  i s  r e c e i v e d .   

 
2 .  P a r t i e s  m a y  b e  r e p r e s e n t e d  i n  t h e  f o l l o w i n g  ma n n e r :  
 

A n  i n d i v i d u a l  p a r t y  ( e i t h e r  c l a i ma n t  o r  o p p o s i n g  p a r t y )  ma y  r e p r e s e n t  
h i ms e l f  o r  b e  r e p r e s e n t e d  by  a  d u l y  a u tho r i zed  agen t  who  i s  n o t  c h a r g i n g  a  
f e e  f o r  t h e  r e p r e se n t a t i o n ;  a n  e mp l o y e r ,  i n c l u d i n g  a  c o r p o r a t e  e mp l o y e r ,  
ma y  r e p r e s e n t  i t s e l f  t h r o u g h  a n  o f f i c e r  o r  e m p l o y e e ;  o r  a  d u l y  a u t h o r i z e d  
a g e n t  w h o  i s  c h a r g i n g  a  f e e  ma y  r e p r e se n t  a n y  p a r t y ,  p r o v i d i n g  t h a t  a n  
a t t o r n e y  a u t h o r i z ed  t o  p r a c t i ce  l aw  i n  t h e  S t a t e  o f  A r i z o n a  s h a l l  b e  
r e spons ib l e  f o r  and  supe rv i s e  such  agen t .  

 
3 .  T h e  r e q u e s t  f o r  r e v i e w  m u s t  b e  s ig n e d  b y  t h e  p r o p e r  p a r t y  a n d  mu s t  b e  

a c c o mpa n i e d  b y  a  me m o r a n d u m s t a t i n g  t he  r ea sons  why  t he  appea l s  boa rd ' s  
d e c i s i o n  i s  i n  e r r o r  a n d  c o n t a i n i n g  app rop r i a t e  c i t a t i ons  o f  t he  r eco rd ,  
r u l e s  and  o the r  au tho r i t y .   Upon  mo t ion ,  and  fo r  good  cause ,  t he  Appea l s  
B o a r d  m a y  e x t e nd  t h e  t i me  f o r  f i l i n g  a  r e q u e s t  f o r  r e v i e w .   T h e  t i m e l y  
f i l i n g  o f  s u c h  r e q u e s t  f o r  r e v i e w  i s  a  p r e r e q u i s i t e  t o  a n y  f u r t h e r  a p p e a l .   I f  
y o u  h a v e  a n y  q u e s t i o n s  a bo u t  f i l i n g  a  w r i t t e n  r e q u e s t  f o r  r e v i e w ,  c a l l  t h e  
A p p e a l s  B o a r d  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 .  

 
_____________________________________________________________________________________ 
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A  c o p y  o f  t h e  f o r e g o i n g  w a s  ma i l e d  o n  
t o :  
 
 
( x )  E r :   ####  Acc t .  No :  #### -000  
 
 
( x )  LAUREN LOWE 

ASSISTANT ATT ORNE Y GENE RAL CFP/CLA 
1275  W WASHINGTON –  S ITE  CODE 040A 
PHOENIX,  AZ   85007 -2926  

 
( x )  JOHN NORRIS ,  C HIEF  OF  TAX 

EMPLOYMENT ADMINISTRATION 
P  O  B O X  6 0 2 8  -  S I T E  C O D E  9 1 1 B  
PHOENIX,  AZ   85005 -6028  

 
 
 
By :   _______________________________ 
         F o r  T h e  A p p e a l s  B o a r d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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E mp lo yer  Depar t me nt   

____________________________________________________________________________________ 
 

IM POR TA NT - - -  THI S  IS  TH E A P PE ALS B OAR D’ S  D EC IS ION R EG ARD I NG  
YOUR  C LA IM  FO R B E NE F ITS  - - -  T he  Dep ar t me nt  o f  E co no mic  Se cu r it y  
p r o v ide s  la ng uag e  a s s is t a nce  fr ee  o f c har g e .   Fo r  a s s is t a nc e  in  yo ur  p r e fe r r ed  
la ngu age ,  p le a se  ca l l  o u r  O ff ic e  o f Ap pea ls  ( 602)  34 7- 634 3 .  
 
IM POR TA NT E - - -  EST A ES  LA DE CIS IÓN D E L AP P EA LS B OARD SO B RE  
SUS B ENE F IC IOS - - -  T he  D ep ar t me nt  o f E co no mic  S ecur i t y su min is t r a  a yu d a  
de  lo s  id io ma s  g r a t is .   Pa r a  r e c ib ir  a yud a  e n s u  id io ma  p r e fe r ido ,  po r  fa vo r  
co mu nic a r se  co n la  o f ic ina  de  a pe la c io nes  ( 6 02)  347- 6 343 .  
 

 
RIGH T TO FU RTH ER R EV I EW B Y THE A P P EA LS B OARD  

 
U nder  A. R. S .  §  23 - 6 72( F) ,  t he  la s t  da t e  t o  f i le  a  r e que s t  fo r  r e v ie w i s  

____________________________. 

DE CI SI ON  
DISM ISS ED  

 

T HE  EM PLO YE R  ha s  a sk ed  t o  w it hd r aw it s  p e t it io n fo r  he a r ing  u nde r  
A. R. S .  §  23 - 674( A)  a nd  Ar izo na  Ad min is t r a t ive  Co de ,  Sec t io n R 6- 3 - 150 2( A) .  

 
T he  Appe a ls  Bo ar d  ha s  ju r is d ic t io n in  t h is  ma t t e r  under  A. R. S .  §  23 - 7 24 .  
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Ar izo na  Ad min is t r a t ive  Co de ,  Se c t io n  R6- 3 - 1502( A) ,  p r o v id e s  i n  p e r t ine nt  
pa r t :  

 
A.  T he  Bo ar d  o r  a  he a r ing  o f f ic e r  in  t he  Depar t me nt ' s  

O ff ic e  o f  App ea ls  ma y in fo r ma l ly d ispo s e  o f a n  
appe a l  o r  pe t it io n w it ho u t  fu r t he r  ap pe l la t e  r e v ie w  
o n t he  mer i t s :  

 
1 .  B y w it hd r awa l ,  i f  t he  app e l la nt  w it hd r aws  t he  

appe a l  in  wr it ing  o r  o n t he  r eco r d  a t  a ny t ime  
be fo r e  t he  d ec is io n  is  i s su ed ;  . . .  [ E mp ha s i s  
adde d] .  

 
We ha ve  c a r e fu l ly  r e v ie we d  t he  r e co r d .  

 
T HE  APPE ALS B O ARD FI NDS t he r e  i s  no  r easo n t o  w it hho ld  g r a nt ing  t he  

r eque s t .   Ac co r d ing ly,  
 
T HE  APPE ALS B O ARD DISM ISSES  t he  p e t it io n.   An y sc hedu le d  hea r ing  

is  ca nce l le d .   T h is  de c is io n  do es  no t  a f fe c t  a ny a g r ee me nt  e nt e r ed  int o  be t wee n  
t he  E mp lo ye r  a nd  t he  De par t me nt .   
 

D AT E D:  
 

APPE ALS BO ARD  
 
 
  
WI L LI AM G.  D ADE ,  C ha ir ma n  
 
 
  
HUGO M.  FR ANC O,  Me mber  
 
 
  
E RI C T .  SCH WAR Z,  Ac t ing  Me mbe r  
 

_____________________________________________________________________________________ 
 
E q u a l  O p p or t u n i t y  E m p l o ye r / P r og r a m  *  Un d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i on  5 0 4  
o f  t h e  R e h a b i l i t a t i on  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i on  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i on  N on d i s c r i m i n a t i on  Ac t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r oh i b i t s  
d i s c r i m i n a t i on  i n  a dm i s s i on s ,  p r og r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o ym e n t  ba s e d  on  r a c e ,  
c o l o r ,  r e l i g i on ,  s e x ,  n a t i on a l  o r i g i n ,  a g e ,  d i s a b i l i t y,  g e n e t i c s  a n d  r e t a l i a t i on .  T h e 
D e p a r t m e n t  m u s t  m a k e  a  r e a s on a b l e  a c c om m od a t i on  t o  a l l o w a  p e r s on  wi t h  a  d i s a b i l i t y t o  
t a k e  p a r t  i n  a  p r og r a m ,  s e r v i c e  o r  a c t i v i t y.  F or  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y,  t h e  
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D e p a r t m e n t  m u s t  p r ov i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e op l e  wh o  a r e  d e a f ,  a  wh e e l c h a i r  
a c c e s s i b l e  l oc a t i on ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  wi l l  t a k e  
a n y o t h e r  r e a s on a b l e  a c t i on  t h a t  a l l ows  yo u  t o  t a k e  p a r t  i n  a n d  un d e r s t a n d  a  p r og r a m  or  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s on a b l e  c h a n ge s  t o  a n  a c t i v i t y .  I f  yo u  be l i e v e  t h a t  you  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r og r a m  or  a c t i v i t y b e c a u s e  o f  yo u r  d i s a b i l i t y,  p l e a s e  
l e t  u s  k n o w o f  yo u r  d i s a b i l i t y n e e d s  i n  a d v a n c e  i f  a t  a l l  p os s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i ve  f o r m a t  o r  f o r  fu r t h e r  i n fo r m a t i on  a b ou t  t h i s  p o l i c y ,  p l e a s e  c on t a c t  t h e  A p p e a l s  
B oa r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a va i l a b l e  u p on  r e q u e s t .  
_____________________________________________________________________________________ 
 

HOW TO ASK  FOR  
REV I EW O F TH IS  DE CI SIO N  

 
A.  W it h in  30  c a le ndar  d a ys  a ft e r  t h is  d ec i s io n is  ma i le d  t o  yo u ,  yo u  ma y f i le  a  

wr it t en r e que s t  fo r  r ev ie w.  We co ns id e r  t he  r eque s t  fo r  r ev iew f i le d :  
1 .  O n t he  d a t e  o f it s  po s t mar k ,  i f  ma i le d  t hr o ug h t he  U n it ed  

S t a t es  Po s t a l S e r v ic e  ( USPS) .  
•  I f t he r e  is  no  po s t mar k ,  t he  po s t age  met e r - mar k  o n  

t he  e nve lo pe  in  w h ic h it  i s  r ec e ive d .  
•  I f no t  po s t mar ked  o r  po s t age  met e r - mar ked  o r  i f  t he  

mar k  is  no t  r eada b le ,  o n t he  da t e  e nt e r ed  o n t he  
do cu me nt  a s  t he  da t e  o f co mp le t io n.  

2 .  O n t he  d a t e  it  i s  r ec e ive d  by t he  Dep ar t me nt ,  i f  no t  se nt  b y USPS .  
 
Yo u  ma y se nd  r equ e s t s  fo r  r e v iew t o  t he  App ea ls  Bo ar d ,  195 1  W.  Ca me lba c k  
Ro ad ,  Su it e  465 ,  P ho e n ix ,  AZ,  85015 ,  o r  t o  any pu b l ic  a s s is t a nce  o f f ic e  i n  
Ar izo na .   Yo u  ma y a lso  f i le  a  wr it t e n r equ es t  fo r  r e v ie w in  p e r so n a t  t he  
a bo ve  lo c a t io ns .  

 
B .  Yo u  ma y r ep r e se nt  yo ur s e l f  o r  ha ve  so meo ne  r ep r es e nt  yo u .   I f  yo u  pa y 

yo ur  r ep r es e nt a t ive ,  t ha t  pe r so n  e it he r  mus t  be  a  l ic e ns ed  Ar izo na  a t t o r ne y 
o r  mu s t  be  sup er v is ed  by o ne .   Repr es e nt a t ive s  a r e  no t  p r o v ided  by t he  
Depar t me nt .  

 
C .  Yo ur  r eque s t  fo r  r e v ie w mu st  be  in  wr i t ing ,  s ig ned  by yo u  o r  yo ur  

r ep r e se nt a t ive  a nd  f i le d  o n t ime .   T he  r eque s t  fo r  r ev ie w mu st  a lso  inc lu de  
a  wr it t e n s t a t e me nt  wh ic h:  
1 .  e xp la ins  w hy t he  App ea ls  Bo ar d  d ec is io n is  wr o ng ,  
2 .  c it e s  t he  r eco r d ,  r u les  a nd  o t he r  au t ho r it y,  a nd  
3 .  r e fe r s  t o  spec i f ic  hea r ing  t e s t imo ny a n d  e v ide nc e .  

 
D .  I f  yo u  nee d  mo r e  t ime  t o  f i le  a  r eq u es t  fo r  r e v ie w,  yo u  mu st  

app ly t o  t he  Appe a ls  Bo ar d  be fo r e  t he  appe a l  d ead l ine  a nd  s ho w  
go o d  cause .  
 
Cal l  t he  A ppe als  B oar d at  (6 02)  3 4 7-63 43 wi t h a ny quest i ons .  
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_____________________________________________________________________________________ 
 
A co p y o f t h is  D ec is io n wa s  ma i le d  by  ce r t i f ie d  ma i l  o n  
to :  
 
( x)  E r :  XXXX  Acc t .  No :   XXXX 
 
( x)  E LI  D  GO LO B  

ASSI ST ANT  AT T OR NE Y GE NE R AL C FP/ C L A 
1275  W WASHI N GT ON –  S I T E  CODE  040 A 
PHOE NI X,  AZ  85007- 2926  

 
( x)  JOH N NO RRI S ,  C HI E F O F T AX  

E MPL OY ME NT  AD MI NI ST R AT I ON  
P  O BOX 60 28  -  S I T E  CODE  911 B  
PHOE NI X,  AZ  85005- 6028  

 
 
 
B y:   _______________________________ 

Fo r  T he  Appe a ls  Bo ar d  
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Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
Appe a ls  Bo ar d  No .  T - 1233445- 00 1- B  

_____________________________________________________________________________________ 
I n t he  M at t e r  o f:  
 
XXXX X  ST AT E  O F ARI Z ON A E  S  A T AX UNI T  

℅ KE VI N R SMI T H  
ASST  AT T O RNE Y GE NE R AL C FP/C L A 
1275  W WASHI N GT ON ST  SC 04 0 A 
PHOE NI X,  AZ  85007- 2976   

 
E mp lo yer  Depar t me nt  

_____________________________________________________________________________________ 
 

IM POR TA NT  - - -  T he  De par t me nt  o f E co no mic  Sec ur it y  p r o v id e s  la ng uag e  
as s is t a nce  fr ee  o f  c har ge .   Fo r  a s s is t a nce  i n  yo ur  p r e fe r r ed  la ng uag e ,  p le a se  ca l l  
o u r  Off ic e  o f Appe a ls  ( 6 02)  347- 6 343 .  
 
IM POR TA NT E - - -  T he  D epar t me nt  o f  E co no mic  S ecur i t y  su min is t r a  a yud a  d e  
lo s  id io ma s  g r a t is .   Pa r a  r ec ib ir  a yu da  e n su  id io ma  p r e fe r ido ,  po r  fa vo r  
co mu nic a r se  co n la  o f ic ina  de  a pe la c io nes  ( 6 02)  347- 6 343 .  
 

 
RIGH T TO FU RTH ER R EV I EW B Y THE A P P EA LS B OARD  

 
U nder  A. R. S .  §  23 - 6 72( F) ,  t he  la s t  da t e  t o  f i le  a  r e que s t  fo r  r e v ie w i s  

____________________________. 

DE CI SI ON  
AF F IRM ED  

 
T HE  EM P LOY ER  pe t it io ned  fo r  a  hea r ing  f r o m t he  De par t me nt ’ s  le t t e r  

i s s ued  o n Aug us t  16 ,  2 010 ,  w h ic h  s t a t ed  t ha t  “…t he  D e t e r mina t io n d a t ed  J une  
15 ,  2010  is  f ina l”  be cau se  t he  E mp lo ye r ’ s  r eq ue s t  fo r  r eco ns id e r a t io n wa s  no t  
t ime ly f i le d .  

 
T he  E mp lo yer ’ s  le t t e r ,  f i le d  b y fa c s imi le  o n S ep t e mber  9 ,  201 0 ,  w as  a  

t ime ly p e t it io n fo r  hea r ing .   T he  App ea ls  Bo ar d  ha s  ju r is d ic t io n t o  co ns id e r  t he  
t ime l ine s s  is s ue  in  t h is  ma t t e r  pu r su a n t  t o  A. R. S .  §  23 - 724 .  
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T HE  APPE ALS BO ARD  s c hedu le d  a  t e lep ho ne  he ar ing ,  fo r  D ec e mbe r  1 ,  

2010 ,  be fo r e  Appe a ls  Bo ar d  Ad min is t r a t ive  La w Jud ge  M ar k  H.  P r e ny.   Co unse l  
fo r  t he  E mp lo yer  r e que s t ed  a  po s t po ne me nt  o f t he  hea r ing .   Wit h no  o b je c t io n b y  
t he  D epar t me nt ,  t he  t e le p ho ne  hear in g  wa s  r e sc hed u led  fo r  Janu a ry  26 ,  2 011 .   
O n t ha t  da t e ,  a  hea r ing  wa s  co nve ned  and  a l l pa r t ie s  w er e  g ive n a n o ppo r tun it y  
t o  p r ese nt  e v ide nc e  o n t he  fo l lo w ing  is sue s :  
 

1 .  Whet her  t he  E mp lo yer  f i led  a  t ime ly r equ e s t  fo r  
r eco ns id e r a t io n by t he  Dep ar t me nt .  

2 .  Whet her  t he  D e t e r mina t io n o f U ne mp lo yme nt  I nsu r a nc e  
L ia b i l it y ,  UC- 016- C,  be ca me  f ina l  d u r ing  t he  i nt e r i m  
per io d  be fo r e  t he  E mp lo yer  f i le d  a  r equ es t  fo r  
r eco ns id e r a t io n.   

See :  A. R. S .  §§  23 - 72 4  a nd  23 - 73 3 ,  a nd  Ar izo na  Ad min is t r a t ive  
Co de ,  Sec t io n R6- 3 - 1404 .    

 
At  t he  hea r ing ,  t he  E mp lo yer  appe ar e d ,  t hr o ugh co u nse l ,  a nd  o ne  w it ne s s  

t e s t i f ied  o n be ha l f  o f t he  E mp lo yer .   Co u ns e l  fo r  t he  De par t me nt  wa s  a lso  
p r es e nt ,  a nd  a  w it nes s  fo r  t he  D ep ar t me nt  t e s t i f ie d .   Bo ar d  E xh ib i t s  1  t hr o ug h 7  
wer e  ad mit t ed  int o  e v id e nce .   At  t he  r eque s t  o f t he  p a r t ie s ,  a n  e xt e ns io n o f  t ime  
was  g r a nt ed  t o  a l lo w fo r  t he  su b mis s io n  o f wr i t t en  c lo s ing  br ie fs .   T he  
Depar t me nt ,  t hr o ug h co unse l,  f i le d  a  c lo s ing  br ie f  o n  Apr i l  29 ,  2011 .   T he  
E mp lo yer ,  t hr o ug h co unse l,  f i le d  a  po s t - he a r ing  me mo r a ndu m o n M a y 13 ,  2011 .   
Co unse l fo r  t he  Dep ar t me nt  f i le d  a  “Supp le me nt  t o  C lo s ing  Ar gu me nt ”  o n Ma y  
20 ,  2011 .   An  “Add e ndu m t o  Po st  Hear ing  Me mo r a nd u m” wa s  f i le d  b y 
E mp lo yer ’ s  co u ns e l  o n Ma y 2 4 ,  2011 .  

 
We ha ve  c a r e fu l ly  r e v ie we d  t he  r e co r d .  
 

T HE  APPE ALS BO AR D FI NDS t he  f ac t s  pe r t ine nt  t o  t he  is s ue  be fo r e  u s  
a nd  ne ce s sa r y t o  o u r  dec is io n a r e :   

 
1 .  O n Ju ne  15 ,  2 010 ,  t he  Dep ar t me nt  ma i le d  a  De t e r mina t io n  o f  

U ne mp lo yme nt  I nsu r a nc e  L ia b i l it y  t o  t he  E mp lo yer ’ s  la s t  k no w n  
addr e s s  o f r eco r d  ( T r .  p .  8 ;  Bd .  E xh.  1 ) .   T he  de t e r mina t io n wa s  
ma i le d  t o  t he  E mp lo ye r ’s  addr e s s  in  Su n C it y,  Ar izo na ,  bu t  no  
spe c i f ic  e mp lo ye e  wa s  id e nt i f ie d  a s  t he  ad dr e ss ee  ( T r .  p .  8 ;  Bd .  
E xh.  1 ) .  

2 .  I n  ad d it io n t o  t he  E mp lo ye r ’s  o f f ic e  i n  Su n C it y,  t he  E mp lo yer  
ma int a ine d  fo u r  o t he r  o f f ic e  lo ca t io ns  ( T r .  p .  35 ) .    

3 .  T he  E mp lo yer  r e ce ive d  ma i l  a t  it s  Sun C it y o f f ic e  ( T r .  pp .  24 ,  
35 ) .   T h is  ma i l  wa s  r e ce ive d  b y t he  E mp lo ye r ’s  f r o nt  de sk  
e mp lo ye e  d ir ec t l y f r o m t he  po s t a l wo r ker  ( T r .  pp .  24 ,  29 ,  35 ) .   
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Al l  ma i l  w as  t he n fo r war ded  t o  ano t her  e mp lo ye e  w ho  t he n  
so r t ed  t he  ma i l  ( T r .  pp .  24 ,  30 ,  35 ) .  

4 .  So met ime s  t he  E mp lo yer ’ s  S u n C it y  o f f ic e  r e ce ived  ma i l  fo r  
o t he r  o f f ic e  lo ca t io ns  ( T r .  pp .  24 ,  35 ) .   Once  so r t ed ,  t h is  ma i l  
wo u ld  be  p la c ed  in  e nve lo p e s  t o  be  fo r war d ed  t o  t he  o t he r  
o f f ic e s  ( T r .  pp .  24 ,  25 ,  31 ,  35 ) .  

5 .  T he  E mp lo ye r  d id  no t  ha ve  a  d es ig na t ed  co ur ie r  t o  t r anspo r t  ma i l  
f r o m t he  Su n C it y o f f ic e  t o  t he  o t he r  o f f ic e s  ( T r .  pp .  31 ,  35 ) .   
Ra t he r ,  t he  ma i l  wo u ld  be  t r anspo r t ed  by w h ic he ver  e mp lo ye e  
happ e ne d  t o  be  go ing  t o  t ha t  pa r t icu l a r  o f f ic e  ( T r .  pp .  31 ,  32 ,  
35 ) .  

6 .  T he  E mp lo yer ’s  a cco u nt a nt ,  “S G, ”  w as  r e spo ns ib le  fo r  
r e spo nd ing  t o  une mp lo yme nt  i n su r a nce  mat t e r s  invo lv ing  t he  
Depar t me nt  ( T r .  pp .  27 ,  2 8 ) .   SG wa s  lo ca t ed  in  t he  E mp lo yer ’ s  
o f f ic e  in  Me sa ,  Ar izo na  ( T r .  p .  23 ) .  

7 .  SG ne ver  r e ce ived  t he  Ju ne  15 ,  2010  De t e r mina t io n o f  
U ne mp lo yme nt  I nsu r a nce  L ia b i l it y  ( T r .  pp .  22 ,  23 ) .    

8 .  I n  J u ly 2010 ,  SG r ec e ive d  a  be ne f i t  cha r ge  no t ice  f r o m t he  
Depar t me nt  ( T r .  pp .  19 ,  2 6 ,  32 ) .   SG  ca l le d  t he  Dep ar t me nt  t o  
inq u ir e  a bo u t  t he  no t ice ,  a nd  s he  wa s  in fo r med  o f t he  Ju ne  15 ,  
2010  De t e r mina t io n  o f U ne mp lo yme n t  I ns u r a nce  L ia b i l i t y  ( T r .  
pp .  19 ,  26 ) .   T he  Dep ar t me nt  fa xed  a  co p y o f t he  de t e r mina t io n  
to  SG ( T r .  p .  26 ) .  

9 .  O n Ju ly 20 ,  201 0 ,  o n be ha l f  o f t he  E mp lo yer ,  SG f i le d  a  r e que s t  
fo r  r e co ns id e r a t io n o f t he  Ju ne  1 5 ,  2010  De t e r mina t io n o f  
U ne mp lo yme nt  I nsu r a nce  L ia b i l it y  ( T r .  p .  9 ;  Bd .  E xh.  2 ) .  

10 .  O n Augu s t  16 ,  20 10 ,  t he  D ep ar t me nt  is s ued  it s  d ec is io n o n t he  
t ime l ine s s  o f t he  E mp lo yer ’ s  r eque s t  fo r  r eco ns ide r a t io n ( T r .  p .  
10 ;  Bd .  E xh.  3 ) .   T he  De par t me nt ’ s  dec is io n  he ld  t ha t  be cau s e  
t he  E mp lo yer ’ s  r equ es t  fo r  r eco ns ide r a t io n wa s  no t  f i le d  w it h in  
t he  f i ft ee n- d a y app ea l  pe r io d  t ha t  e xp i r ed  o n  J u ne  30 ,  2 010 ,  “t he  
De t e r mina t io n is s ued  Ju ne  15 ,  2010  is  f ina l”  ( Bd .  E xh.  3 B) .  

11 .  T he  De par t me nt ’ s  Augu s t  16 ,  201 0  de c is io n le t t e r  wa s  ma i le d  t o  
t he  E mp lo yer ’ s  la s t  k no w n a ddr e s s  o f r eco r d ,  t he  E mp lo yer ’ s  
Su n C it y ad dr e ss ,  v ia  c e r t i f ie d  ma i l  ( T r .  pp .  10 ,  13 ;  Bd .  E xh.  3 ) .   
T he  Augu s t  16 ,  2010  dec is io n le t t e r  was  sp ec i f ic a l l y  addr e s se d  
to  SG ( Bd .  E xh.  3 A) .   T he  U n it e d  S t a t es  Po s t a l  Se r v ic e  t r ack in g  
co nf i r me d  t ha t  t he  d ec is io n  le t t e r  wa s  d e l ive r ed  o n  Au gu s t  18 ,  
2010  ( T r .  pp .  13 ,  14 ) .  

12 .  SG d id  no t  r ece ive  t he  Aug us t  16 ,  20 10  dec is io n le t t e r  ( T r .  pp .  
28 ,  33 ) .  
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13 .  O n Sep t e mber  9 ,  2010 ,  t he  E mp lo yer  pe t it io ned  fo r  a  hea r in g  
( Bd .  E xh.  4 ) .  

 
T he  is s ue  p r o per ly be fo r e  t h is  Bo ar d  is  w he t her  t he  E mp lo yer  f i le d  a  

t ime ly r eq ue s t  fo r  r eco ns id e r a t io n o f t he  Ju ne  15 ,  2010  D e t e r mina t io n o f  
U ne mp lo yme nt  I nsu r a nce  L ia b i l it y .  

 
Ar izo na  R e v is ed  S t a t u t es ,  Sec t io n 23 - 7 32 ,  p r o v ide s  in  p e r t ine nt  pa r t :  

 
A.  T he  dep ar t me nt  s ha l l  p r o mpt ly no t i f y  eac h e mp lo yer  

o f t he  e mp lo yer ' s  r a t e  o f co nt r ibu t io ns  a s  
de t e r mined  fo r  a n y c a le ndar  ye a r .   T he  
de t e r mina t io n s ha l l  beco me co nc lu s iv e  a nd  b ind in g  
o n t he  e mp lo ye r  u n le s s ,  w it h in  f i ft e e n da ys  a ft e r  t he  
ma i l ing  o f no t ice  o f  t he  d e t e r min a t io n  t o  t he  
e mp lo ye r ' s  la s t  k no w n  ad dr e ss  o r  in  t he  a bs e nce  o f  
ma i l ing ,  w it h in  f i f t ee n  da ys  a ft e r  d e l ive r y o f t he  
no t ic e ,  t he  e mp lo yer  f i le s  a n app l ic a t i o n fo r  r e v ie w  
a nd  r ed e t e r mina t io n,  se t t ing  fo r t h  t he  e mp lo yer ' s  
r easo ns  fo r  app l ic a t io n  fo r  r e v ie w a nd  
r ede t e r mina t io n.   T he  d epar t me nt  s ha l l  r e co ns id e r  
t he  r a t e ,  bu t  no  e mp lo ye r  s ha l l  in  a ny p r o ce ed in g  
in vo lv ing  t he  e mp lo ye r 's  r a t e  o f co nt r ibu t io ns  o r  
co nt r ibu t io n l ia b i l i t y  co nt es t  t he  c har gea b i l it y  t o  
t he  e mp lo yer ' s  a cco u nt  o f a ny be ne f i t s  p a id  in  
acco r da nce  w it h a  de t e r mina t io n,  r ed e t e r mina t io n o r  
dec is io n  pu r su a nt  t o  sec t io n 23 - 773 ,  a nd  d e t e r mined  
to  be  c har g ea b le  t o  t he  e mp lo yer ' s  a cc o unt  pu r s ua nt  
t o  sec t io n 23 - 7 27 ,  e xc ep t  o n t he  g r o und  t ha t  t he  
se r v ic e s  o n t he  ba s is  o f w h ic h t he  be ne f i t s  w er e  
fo u nd  t o  be  c har ge a b le  d id  no t  co ns t it u t e  se r v ic e s  
pe r fo r med  in  e mp lo yme nt  fo r  t he  e mp lo yer  a nd  o n ly  
in  t he  e ve nt  t ha t  t he  e mp lo yer  w a s  no t  a  pa r t y t o  t he  
de t e r mina t io n,  r ede t e r mina t io n o r  dec i s io n o r  t o  any  
o t he r  p r o ce ed ing s  u nd er  t h is  c hap t e r  in  w h ic h  t he  
c har a c t e r  o f t he  se r v ic es  wa s  de t e r mine d .   T he  
e mp lo ye r  s ha l l  be  p r o mpt ly no t i f ie d  o f t he  
depar t me nt 's  de n ia l  o f t he  e mp lo yer ' s  app l ic a t io n,  o r  
o f t he  de par t me nt ' s  r ed e t e r mina t io n,  bo t h o f w h ic h  
s ha l l  be co me f ina l  u n le ss  w it h in  f i ft ee n da ys  a f t e r  
ma i l ing  o r  de l ive r y o f no t i f ic a t io n a n appe a l  is  f i le d  
w it h t he  app ea ls  bo ar d .   ( e mp ha s is  ad d ed)  
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Ar izo na  Ad min is t r a t ive  Co de ,  Se c t io n R6- 3 - 1 404 ,  p r o v ide s  i n  pe r t ine nt  

pa r t :  
 

A.  E xc ep t  a s  o t he r w is e  p r o v id ed  b y s t a t u t e  o r  b y 
Depar t me nt  r eg u la t io n,  a n y p a yme nt ,  appe a l ,  
app l ic a t io n,  r eque s t ,  no t ice ,  o b je c t io n,  p e t it io n,  
r epo r t ,  o r  o t he r  in fo r mat io n o r  do cu me nt  su bmit t ed  
t o  t he  De par t me nt  s ha l l  be  co ns id e r e d  r ec e ive d  b y  
a nd  f i le d  w it h t he  De par t me nt :  

 
1 .  I f  t r a ns mit t ed  v ia  t he  U n it ed  S t a t es  Po s t a l  

Se r v ic e  o r  it s  suc ce s so r ,  o n t he  d a t e  it  i s  
ma i le d  a s  s ho w n b y t he  po s t mar k ,  o r  in  t he  
a bs e nce  o f  a  po s t mar k  t he  po s t age  met e r  mar k ,  
o f  t he  e nve lo pe  in  w h ic h  it  i s  r ec e iv ed ;  o r  i f  
no t  po s t mar k ed  o r  po s t age  met e r  ma r ked  o r  i f  
t he  ma r k  is  i l le g ib le ,  o n t he  da t e  e n t e r ed  o n  
t he  do cu me nt  a s  t he  d a t e  o f co mp le t io n .  

 
2 .  I f  t r a ns mit t ed  by a ny me a ns  o t he r  t ha n t he  

U n it e d  S t a t es  Po s t a l Se r v ice  o r  it s  su cce s so r ,  
o n t he  da t e  it  i s  r ec e ive d  by t he  Dep ar t me nt .  

 
     *           *           *  

 
B .  T he  su b mis s io n o f a n y p a yme nt ,  app ea l ,  a pp l ic a t io n,  

r eque s t ,  no t ice ,  o b je c t io n,  pe t it io n,  r e po r t ,  o r  o t he r  
in fo r mat io n o r  do cu me nt  no t  w it h in  t he  s pec if ie d  
s t a t u to r y o r  r egu la t o r y pe r io d  s ha l l  be  co ns id e r e d  
t ime ly i f  it  i s  e s t a b l is he d  t o  t he  s a t is fa c t io n o f t he  
Depar t me nt  t ha t  t he  de la y in  s u bmis s io n wa s  due  t o :  
Depar t me nt  e r r o r  o r  mis in fo r mat io n,  de la y o r  o t he r  
ac t io n o f t he  U n it ed  S t a t es  Po s t a l Se r v ic e  o r  it s  
suc ce s so r ,  o r  whe n t he  d e la y in  su bmi ss io n wa s  be -
cau se  t he  ind iv idu a l  c ha ng ed  h is  ma i l ing  addr es s  a t  
a  t ime  w he n  t he r e  wo u ld  ha ve  be e n no  r ea so n fo r  
h im t o  no t i f y  t he  De par t me nt  o f t he  ad dr es s  c ha ng e .   

 
1 .  Fo r  su b mis s io n t ha t  i s  no t  w it h in  t he  s t a t u to r y 

o r  r egu la t o r y p e r io d  t o  be  co ns id e r ed  t ime ly,  
t he  int e r e s t ed  pa r t y mu s t  su b mit  a  wr i t t en e x-
p la na t io n se t t ing  fo r t h  t he  c i r c u mst a nc es  o f  
t he  de la y.  
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2 .  T he  D ir e c t o r  sha l l  d es ig na t e  pe r so nne l  w ho  
a r e  t o  dec id e  w he t her  a n e xt e ns io n  o f t ime  
s ha l l be  g r a nt ed .  

 
3 .  No  sub mis s io n s ha l l  be  co ns id e r ed  t ime ly i f  

t he  de la y in  f i l i ng  w as  u nr ea so na b le ,  a s  de -
t e r mine d  by t he  D epar t me nt  a ft e r  co ns id e r ing  
t he  c i r c u mst a nce s  in  t he  ca se .  

 
C .  An y no t ic e ,  r epo r t  fo r m,  de t e r mina t io n,  de c is io n,  

a s se s s me nt ,  o r  o t he r  do cu me nt  ma i led  by t he  
Depar t me nt  s ha l l  be  co ns ide r ed  a s  ha v ing  be e n  
se r ved  o n t he  addr es s ee  o n t he  da t e  i t  i s  ma i le d  t o  
t he  a ddr e ss ee ' s  la s t  k no w n addr e s s  i f  no t  se r ve d  in  
pe r so n.   Ho wever ,  w he n it  i s  e s t ab l is he d  t he  
in t e r e s t ed  pa r t y  c ha ng ed  h is  ma i l ing  addr es s  a t  a  
t ime  w he n t he r e  wo u ld  ha ve  be e n no  r ea so n t o  
no t i f y  t he  D ep ar t me nt ,  it  s ha l l  be  co ns ide r ed  a s  
ha v ing  be e n s e r ved  o n t he  a ddr e s see  o n t he  d a t e  it  i s  
pe r so na l ly  de l ive r e d  o r  r e ma i le d  t o  h is  cu r r e nt  
ma i l ing  a ddr e s s .   T he  d a t e  ma i le d  s ha l l  be  p r e su me d  
to  be  t he  da t e  o f  t he  do cu me nt ,  u n l es s  o t he r w is e  
ind ic a t ed  b y t he  fa c t s .   ( E mp has is  a dd ed)  

 
T he  r e co r d  e s t a b l is he s  t ha t  a  De t e r mina t io n  o f  U ne mp lo yme nt  I nsu r a nc e  

L ia b i l it y  wa s  is su ed  t o  t he  E mp lo ye r  o n Ju ne  15 ,  2010 .   We no t e  t ha t  t he  
E mp lo yer ,  t hr o ug h co u ns e l ,  ha s  ca l le d  int o  ques t io n w he t her  t he  D e t e r min a t io n  
o f U ne mp lo yme nt  I ns u r a nce  L ia b i l i t y  wa s ,  in  fa c t ,  ma i le d  by t he  De par t me nt .   
Ar izo na  Ad min is t r a t ive  Co de ,  Se c t io n  R6- 3 - 1404( C) ,  e s t a b l is he s  a  p r e su mp t io n  
t ha t  t he  da t e  a  D epar t me nt  do cu me nt  is  ma i le d  s ha l l  be  p r e su me d  t o  be  t he  da t e  
o f t he  do cu me nt ,  un le s s  o t he r w is e  i n d ica t ed  by t he  fac t s .   I n  t he  po s t - he a r ing  
me mo r a ndu m,  t he  E mp lo ye r ,  t hr o ugh  co unse l ,  spe cu la t e s  t ha t  a ny o ne  o f  a  
nu mber  o f ma lad ie s  co u ld  ha ve  be fa l le n  t he  De t e r mina t io n o f U ne mp lo yme nt  
I nsu r a nc e  L ia b i l it y ,  t he r e by p r e ve nt ing  it  f r o m be ing  p r o per ly su bmit t ed  t o  t he  
U n it e d  S t a t es  Po s t a l Se r v ic e .   Ho wever ,  t he  E mp lo yer  ha s  fa i le d  t o  es t ab l i s h a  
fa c t ua l ba s is  t o  r ebu t  t he  p r esu mpt io n  o f Ar izo na  Ad min is t r a t ive  Co de ,  Sec t io n  
R6- 3 - 14 04( C) .  

 
S ince  t he  D e t e r mina t io n o f U ne mp lo yme nt  I nsu r a nce  L ia b i l it y wa s  ma i le d  

t o  t he  E mp lo yer  o n  J u ne  15 ,  2010 ,  t he  E mp lo ye r  had  u nt i l  J u ne  30 ,  201 0 ,  t o  f i l e  
a  t ime ly r eq ue s t  fo r  r eco ns id e r a t io n.   T he  E mp lo ye r ’s  r equ es t  fo r  r e co ns id e r a t io n  
was  f i le d  o n J u ly 20 ,  2 010 .   U nder  Ar izo na  Ad min is t r a t ive  Co de ,  Se c t io n R 6- 3 -
1404( B) ,  a  r equ es t  fo r  r eco ns ide r a t io n  f i le d  be yo nd  t he  s t a t u to r y pe r io d  s ha l l  b e  
co ns ide r ed  t ime ly f i le d  i f  t he  de la y is  t he  r es u lt  o f:  ( 1 )  D epar t me nt  e r r o r  o r  
mis in fo r mat io n,  ( 2 )  de la y o r  o t he r  ac t io n by t he  U n it ed  S t a t es  Po s t a l  Se r v ic e ,  o r  
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( 3 )  t he  ind iv idu a l  ha v ing  c ha nged  h is  ma i l ing  addr es s  a t  a  t ime  w he n t he r e  w o u ld  
ha ve  bee n no  r ea so n t o  no t i f y  t he  De pa r t me nt  o f t he  addr e s s  c ha ng e .    

 
T he  E mp lo yer  co nt e nd s  t ha t  t he  r eq ue s t  fo r  r eco ns id e r a t io n w as  no t  t ime l y  

f i le d  bec au se  t he  E mp lo yer  d id  no t  r ece ive  t he  De t e r mina t io n  o f  U ne mp lo yme nt  
I nsu r a nc e  L ia b i l it y  in  t he  ma i l .   T he  E mp lo yer  ha s  no t  a sse r t ed  a ny c ha nge  in  it s  
ma i l ing  addr es s  t ha t  wo u ld  ha ve  imp ac t ed  t he  ma i l i ng  o f t he  De t e r mina t io n o f  
U ne mp lo yme nt  I ns u r a nce  L ia b i l i t y .   T he  r eco r d  do es  no t  e s t a b l is h  a n y e r r o r  o r  
mis in fo r mat io n o n t he  p a r t  o f t he  Depar t me nt .   Ho wever ,  t he  r equ es t  fo r  
r eco ns id e r a t io n ma y s t i l l  be  co ns id e r e d  t ime ly f i le d  i f  t he  d e la y in  f i l i ng  c a n be  
a t t r ibu t ed  t o  de la y o r  o t he r  a c t io n o f t he  U n it ed  S t a t es  Po s t a l Se r v ic e .  

 
I n  t he  po s t - hea r ing  me mo r a ndu m,  co u nse l  fo r  t he  E mp lo yer  co nt e nd s  t ha t  

t he  De par t me nt  ha s  t he  bu r de n t o  es t a b l is h ma i l  d e l ive r y.   Co unse l fo r  t he  
E mp lo yer  fu r t he r  co nt e nds  t ha t  t he  De par t me nt  ca nno t  a va i l  it s e l f  o f  t he  co mmo n  
la w “ ma i lbo x r u le ”  beca us e  t he  D epar t me nt  ha s  no t  e s t a b l is he d  t ha t  t he  
de t e r mina t io n wa s  p r o per ly addr e ss ed ,  s t a mpe d  a nd  d epo s it e d  w it h t he  U n it ed  
S t a t es  Po s t a l S e r v ic e .    

 
U nder  Ar izo na  Ad min is t r a t ive  Co de ,  Sec t io n R6- 3 - 14 04( C) ,  a  Dep ar t me nt  

de t e r mina t io n s ha l l  be  co ns id e r ed  a s  ha v ing  be e n s e r ved  o n  t he  ad dr e ss ee  o n  t he  
da t e  it  i s  ma i led  t o  t he  a ddr e s se e 's  la s t  k no wn  ad dr e ss .   T he  D epar t me nt  ne ed  no t  
a va i l  i t s e l f  o f t he  co mmo n la w ma i lbo x r u le .   T he  E mp lo yer  bea r s  t he  bu r de n o f  
o ver co ming  t h is  p r e su mpt io n o f se r v ic e  e s t a b l is he d  by Co de  Se c t io n R 6- 3 -
1404( C) .  

 
At  t he  App ea l  T r ibu na l  hea r ing ,  t he  E mp lo yer  p r e s e nt ed  t e s t imo ny f r o m it s  

acco u nt a nt ,  SG.   SG t es t i f ied  t ha t  s he  ne ver  r e ce ived  t he  De t e r mina t io n o f  
U ne mp lo yme nt  I ns u r a nce  L ia b i l i t y .   Ho we ver ,  t h is  fa c t ,  o f it s e l f,  do es  no t  
e s t a b l is h  Po s t a l Se r v ic e  d e la y o r  e r r o r .   T he  De t e r mina t io n o f U ne mp lo yme n t  
I nsu r a nc e  L ia b i l it y  co u ld  ha ve  bee n  r e ce ive d  b y t he  E mp lo ye r  o n ly t o  ha ve  bee n  
mis ha nd le d  by a n e mp lo ye e  in  t he  E mp lo yer ’ s  ma i l  r o u t ing  p r o ce ss .  

 
I nd ee d ,  t he  r eco r d  ind ic a t es  t ha t  exa c t ly  s uc h mis ha nd l ing  o ccur r ed  w it h  

t he  de c is io n le t t e r  su bs eque nt ly  is s ue d  b y t he  D ep ar t me nt  o n Au gu s t  16 ,  2010 .   
T he  U n it e d  S t a t es  Po s t a l  Se r v ic e  de l ive r ed  t he  D ep ar t me nt ’ s  de c is io n  le t t e r ,  v ia  
ce r t i f ie d  ma i l ,  t o  t he  E mp lo ye r ’s  ad dr es s  o f r e co r d .   I n  sp it e  o f t he  Po s t a l  
Se r v ic e ’s  su cce s s fu l  d e l ive r y o f t he  dec is io n  le t t e r  t o  t he  Su n C it y o f f ic e ,  t he  
le t t e r  wa s  no t  r ece ive d  b y SG a t  t he  Me sa  o f f ic e .   T he  E mp lo yer  ha s  no t  
acco u nt ed  fo r  t h is  d is app ear a nc e  o f t he  dec is io n le t t e r .  

 
T he  E mp lo yer  ha s  no t  e s t a b l is he d  a ny fa c t  w h ic h  wo u ld  invo ke  t he  

p r o v is io ns  o f Ar izo na  Ad min is t r a t ive  Co de ,  Se c t io n  R6- 3 - 1404( B) ,  a nd  p e r mit  
f ind ing  t he  r equ es t  fo r  r eco ns id e r a t io n  t ime ly f i le d .   Acco r d ing ly,  
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T HE  APPE ALS  BO AR D A F FI RM S  t he  Dep ar t me nt ’ s  d ec is io n d a t ed  Aug us t  
16 ,  2010 ,  r egar d ing  t he  la t e  f i l ing  o f t he  E mp lo yer ’ s  r equ e s t  fo r  r eco ns id e r a t io n  
o f t he  De t e r mina t io n o f U ne mp lo yme nt  I nsu r a nce  L ia b i l it y .  

 
T he  E mp lo ye r  d id  no t  f i le  a  r e que s t  fo r  r eco ns id e r a t io n o f t he  

De t e r mina t io n o f U ne mp lo yme nt  I ns u r a nc e  L ia b i l it y w it h in  t he  t ime  pe r io d  
a l lo w ed ,  pu r sua nt  t o  Ar izo na  Re v is e d  S t a t ut es  §  23 - 724 .  

 
T he  De t e r mina t io n  o f U ne mp lo yme nt  I nsu r a nc e  L ia b i l i t y  d a t ed  Ju ne  15 ,  

2010 ,  r e ma ins  i n  fu l l  fo r ce  a nd  e f fe c t .  
 
 

D AT E D:  
 

 
APPE ALS BO ARD  

 
 
  
WI L LI AM G.  D ADE ,  C ha ir ma n  
 
 
  
HUGO M.  FR ANC O,  Me mber  
 
 
  
E RI C T .  SCH WAR Z,  Ac t ing  Me mbe r  

_____________________________________________________________________________________ 
 
PE RSONS WI TH DIS AB I LI T IES:  U nd er  t he  Ame r ic a ns  w it h  D is a b i l it ie s  Ac t ,  
t he  D ep ar t me nt  mu s t  mak e  a  r ea so na b le  a cco mmo dat io n  t o  a l lo w a  pe r so n  w i t h a  
d is a b i l it y t o  t ake  pa r t  in  a  p r o gr a m,  se r v ic e ,  o r  ac t iv it y .   Fo r  exa mp le ,  t h i s  
me a ns  t ha t  i f  nec es sa r y,  t he  D ep ar t me nt  mus t  p r o v id e  s ig n la ng uag e  int e r p r e t e r s  
fo r  peo p le  w ho  a r e  de a f,  a  w he e lc h a ir  ac ce ss ib le  lo ca t io n,  o r  en la r ge d  p r int  
ma t e r ia ls .   I t  a lso  me a ns  t ha t  t he  D epar t me nt  w i l l  t ake  a ny o t he r  r ea so na b le  
ac t io n t ha t  a l lo ws  yo u  t o  t ake  pa r t  in  a nd  u nder s t and  a  p r o gr a m o r  a c t iv it y ,  
inc lud ing  ma k ing  r e aso na b le  c ha nge s  t o  an ac t iv it y .   I f  yo u  be l ie ve  t ha t  yo u  w i l l  
no t  be  a b le  t o  under s t a nd  o r  t ake  pa r t  in  a  p r o gr a m o r  ac t iv it y  be cau se  o f  yo ur  
d is a b i l it y,  p le as e  le t  u s  k no w o f yo ur  d is a b i l it y  ne ed s  in  a d va nc e  i f  a t  a l l  
po ss ib le .   P lea se  co nt ac t  t he  App ea ls  Bo ar d  C ha ir ma n a t  ( 602)  347- 6343 .  
_____________________________________________________________________________________ 
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HOW TO ASK  FOR  
REV I EW O F TH IS  DE CI SIO N  

  
A.  W it h in  30  c a le ndar  d a ys  a ft e r  t h is  d ec i s io n is  ma i le d  t o  yo u ,  yo u  ma y f i le  a  

wr it t en r e que s t  fo r  r ev ie w by:  
1 .  Ma i l ,  ha nd  de l ive r y o r  in  p e r so n t o  t he  Appe a ls  Bo ar d ,  195 1  W.  

Ca me lba ck  Ro ad ,  Su it e  46 5 ,  P ho en ix ,  AZ 85 015 ,  o r  t o  any pu b l ic  
e mp lo yme nt  o f f ic e  in  t he  U n i t ed  S t a t es  o r  Cana da ,  o r  

2 .  Fa x t o  ( 602)  257- 705 4 .  
3 .  I nt e r ne t  a t  w ww. az u i . co m a nd  t he n  c l ick  “F i le  a n App ea l”  ( t h is         

o p t io n is  cu r r e nt ly  o n ly a va i la b le  t o  c la ima nt s ) .  
 
B .   We co ns id e r  t he  r equ es t  fo r  r e v iew f i l ed :  

1 .  O n t he  da t e  o f it s  po s t mar k ,  i f  ma i le d  t hr o ugh t he  U n it e d  
S t a t es  Po s t a l S e r v ic e  ( USPS) .  
•  I f t he r e  is  no  po s t mar k ,  t he  po s t age  met e r  mar k  o n t he  

e nve lo pe  in  w h ic h it  i s  r e ce ived .  
•  I f no t  po s t mar k ed  o r  po s t age  met e r - mar ked  o r  i f  t he  

mar k  is  no t  r eada b le ,  o n t he  da t e  e nt e r ed  o n t he  
do cu me nt  a s  t he  da t e  o f co mp le t io n.  

2 .  O n t he  d a t e  it  i s  r ec e ive d  by t he  Dep ar t me nt ,  i f  no t  se nt  b y USPS .  

C .  Yo u  ma y r ep r e se nt  yo ur s e l f  o r  ha ve  so meo ne  r ep r es e nt  yo u .   I f  yo u  pa y 
yo ur  r ep r es e nt a t ive ,  t ha t  pe r so n  e it he r  mus t  be  a  l ic e ns ed  Ar izo na  a t t o r ne y 
o r  mu s t  be  s uper v is e d  by o ne .   An e mp lo ye r ,  inc lud ing  a  co r po r a t e  
e mp lo ye r ,  ma y a lso  r e p r e se nt  it se l f  t hr o ug h a n o f f ic e r  o r  e mp lo yee .   
Repr es e nt a t ives  a r e  no t  p ro v ide d  by t he  Dep ar t me nt .  

D .  Yo ur  r eque s t  fo r  r e v ie w mu st  be  in  wr it ing ,  f i le d  o n  t ime  a nd  s ig ne d  b y  
yo u  o r  yo ur  r ep r e s e nt a t ive  e xc ep t  whe n it  i s  f i le d  by in t e r ne t .   T he  r eque s t  
fo r  r e v iew mu st  a lso  inc lu de  a  wr i t t en s t a t e me nt  w h ic h :  

1 .  e xp la ins  w hy t he  App ea ls  Bo ar d  d ec is io n is  wr o ng ,  
2 .  c it e s  t he  r eco r d ,  r u les  a nd  o t he r  au t ho r it y,  a nd  
3 .  r e fe r s  t o  spec i f ic  hea r ing  t e s t imo ny a n d  e v ide nc e .  

E .   I f  yo u  ne ed  mo r e  t ime  t o  f i le  a  r equ e s t  fo r  r e v ie w,  yo u  mu st  app ly t o  t he  
Appe a ls  Bo ar d  be fo r e  t he  a ppe a l  de ad l ine  a nd  s ho w go o d  caus e .  
 
Cal l  t he  A ppe als  B oar d at  (6 02)  3 4 7-63 43 wi t h a ny quest i ons .  

_____________________________________________________________________________________ 
 

http://www.azui.com/
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A co p y o f t he  fo r ego ing  w as  ma i le d  o n  
to :  
 
 
( x)  E r :  XXXXX  
 

Acc t .  No :  XXXXX  

 
( x)  KE VI N R S MI T H  

ASSI ST ANT  AT T OR NE Y GE NE R AL C FP/ C L A 
1275  W WASHI N GT ON –  S I T E  CODE  040 A 
PHOE NI X,  AZ  85007- 2926  

 
( x)  JOH N NO RRI S ,  C HI E F O F T AX  

E MPL OY ME NT  AD MI NI ST R AT I ON  
P  O BOX 60 28  -  S I T E  CODE  911 B  
PHOE NI X,  AZ  85005- 6028  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a ls  Bo ar d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
 

Appe a ls  Bo ar d  No .  T - 1221256- 00 1- B  
_____________________________________________________________________________________ 
 
XXXX X  ST AT E  O F ARI ZON A E  S  A T AX U NI T  

℅ KE VI N R SMI T H  
ASST  AT T O RNE Y GE NE R AL C FP/C L A 
1275  W WASHI N GT ON ST ,  SC 040 A  
PHOE NI X,  AZ  85007- 2976   

 
E mp lo yer  Depar t me nt  

_____________________________________________________________________________________ 
 

IM POR TA NT  - - -  T he  De par t me nt  o f E co no mic  Sec ur it y  p r o v id e s  la ng uag e  
as s is t a nce  fr ee  o f  c har ge .   Fo r  a s s is t a nce  i n  yo ur  p r e fe r r ed  la ng uag e ,  p le a se  ca l l  
o u r  Off ic e  o f Appe a ls  ( 6 02)  347- 6 343 .  
 
IM POR TA NT E - - -  T he  D epar t me nt  o f  E co no mic  S ecur i t y  su min is t r a  a yud a  d e  
lo s  id io ma s  g r a t is .   Pa r a  r ec ib ir  a yu da  e n su  id io ma  p r e fe r ido ,  po r  fa vo r  
co mu nic a r se  co n la  o f ic ina  de  a pe la c io nes  ( 6 02)  347- 6 343 .  
 

 
RIGH T TO FU RTH ER R EV I EW B Y THE A P P EA LS B OARD  

 
U nder  A. R. S .  §  23 - 6 72( F) ,  t he  la s t  da t e  t o  f i le  a  r e que s t  fo r  r e v ie w i s  

____________________________. 

DE CI SI ON  
AF F IRM ED  

 

T HE  EM P LOY ER  pe t it io ne d  fo r  hea r ing  f r o m t he  R eco ns id e r e d  
De t e r mina t io n le t t e r  da t ed  Ju ly 19 ,  20 10 ,  w h ic h a f f i r med  t he  DE T E R MI N AT I ON  
OF U NE MP LO YME NT  I NSUR AN CE  L I ABI LI T Y is sue d  o n M ar c h 8 ,  2010 .   T he  
Depar t me nt ’ s  R eco ns ide r ed  De t e r mina t io n le t t e r  he ld  i n  pa r t  a s  fo l lo ws:  

… yo u  es t a b l is hed  [ t he  E mp lo yer ]  a s  a  new e nt it y ,  
sep ar a t e  a nd  apar t  fr o m [ a  p r io r  bu s in es s  e nt it y] .   I t  i s  a  
new e mp lo yer  a nd  w as  co r r ec t ly a ss ig n ed  a  2 . 00%  t ax r a t e  
a s  a  new bu s ine s s .  
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T he  E mp lo yer ’ s  p e t it io n fo r  a  hea r ing  w as  t ime ly f i le d .   T he  App ea ls  
Bo ar d  ha s  ju r is d ic t io n t o  co ns id e r  t he  is su es  in  t h is  ma t t e r  pu r s ua nt  t o  A. R. S .  §  
23 - 733( B) .  

 
O n be ha l f  o f t he  App ea ls  Bo ar d ,  a  t e l ep ho ne  hear ing  w as  co nve ned  be fo r e  

RO BE RT  T .  NAL L,  a n App ea ls  Bo ar d  Ad min is t r a t ive  L aw Judg e ,  o n  Oct ob e r 7 ,  
2010 .   At  t ha t  t ime ,  a l l  pa r t ie s  wer e  g ive n a n o ppo r t un it y  t o  p r ese nt  ev id e nce  o n  
t he  fo l lo w ing  is s ue s :  
 

1 .  Whet her  t he  E mp lo ye r ’s  e xp er ie nce  r a t ing  acco u nt  wa s  
p r o per ly as s ig ned  a  t ax r a t e  o f “2 . 00”  pe r ce nt  fo r  
co ver age  beg in n ing  Mar c h 1 ,  2010 .  

2 .  Whet her  t he  E mp lo yer  wa s  p r o per ly  de t e r mine d  l ia b l e  
fo r  Ar izo na  U ne mp lo yme nt  I ns u r a nce  T axe s  u nd er  A. R. S .  
§  23 - 613 .  

3 .  Whet her  t he  E mp lo yer  f i le d  a n  “AP PLI C AT I ON AND  
AGRE E ME NT  FOR SE VE R ABLE  P ORT I O N  
E XPE RI E NCE  R AT I N G T R ANS FE R,  FO R M 2 47”  w it h in  
t he  t ime  p e r io d  a l lo w ed  p er  A. R. S .  §  23 - 733 .  

See :  A. R. S .  §§  23 - 613 ,  23 - 725( B) ( 2 ) ,  and  23 - 7 33( A) ,  a nd  
Ar izo na  Ad min is t r a t ive  Co de ,  Sec t io ns  R6- 3 - 17 03  a nd  
R6- 3 - 17 13( B) .    

 
O n t he  s c hedu le d  d a t e  o f hea r ing ,  a n E mp lo yer  w it nes s  a nd  a  D epar t me nt  

w it ne s s  app ear ed  t o  t e s t i f y .   Co uns e l fo r  t he  Dep ar t me nt  a lso  app ear ed .   Bo ar d  
E xh ib it s  1  t hr o ug h 9  wer e  ad mit t ed  i nt o  e v ide nc e  w it ho u t  o b je c t io n.   We ha ve  
ca r e fu l ly  r e v ie w ed  t he  r e co r d .   

 
T HE  APPE ALS BO AR D FI NDS t he  f ac t s  pe r t ine nt  t o  t he  is s ue  be fo r e  u s  

a nd  ne ce s sa r y t o  o u r  dec is io n a r e :   
 
1 .  O n Mar c h 1 ,  2009 ,  t wo  f i r ms ,  “C M L L C d ba  WD” a nd  “UV d ba  

AVT ”,  fo r ma l ly mer g ed  t o  fo r m a  ne w co mpa n y c a l le d  “WFS  
L LC ”.   As  a  r e su lt  o f t he  mer g er ,  t he  t wo  p r io r  e mp lo y ing  f ir ms  
wer e  d is so lve d .   “WFS L L C” o per a t ed  as  a  s ing le  co mp a ny fo r  
appr o x imat e ly o ne  ye a r  ( Bd .  E xh.  5 A) .  

2 .  T he  o wner s  co nc lu ded  t ha t  t he  t wo  c o mpa n ie s  co u ld  no  lo nger  
wo r k  to ge t he r ,  and  a  se par a t io n d a t e  o f Fe br uar y 28 ,  20 10  wa s  
a nno u nc ed .   T he  t wo  o r ig ina l g r o ups  e lec t ed  t o  r esu me t he ir  
o r ig ina l  ac t iv it ie s ,  pu r su a nt  t o  a  r u l i ng  b y a n a r b it r a t o r .   T he  
sep ar a t io n d is so lve d  t he  mer g er  fr o m appr o x imat e ly o ne  ye a r  
ea r l ie r .   T he  p r io r  o w ner s  o f  “CM  LL C d ba  WD ” fo r me d  a  ne w  
co mp a ny c a l le d  “WD L L C”,  w h ic h  co nt inued  t he  c a t e r ing  
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o per a t io ns  t ha t  wer e  fo r mer ly k no w n as  “C M L L C d ba  WD ”  
( Bd .  E xh.  5 A) .  

3 .  U nt i l  it  wa s  d is so lved  s ho r t ly  a f t e r  Mar c h  1 ,  20 09 ,  “CM  L L C  
dba  WD”  o per a t ed  w it h a n e xp er ie nc e  r a t ing  acco u nt  a nd  had  
bee n as s ig ned  a  t a x r a t e  o f 0 . 67%  ( Bd .  E xh.  5 A) .  

4 .  T he  new e nt it y ,  “WD L L C”,  f ir s t  h i r e d  e mp lo ye e s  o n M ar c h 1 ,  
2010 .   No  exc lu s io n fr o m w it hho ld ing  o r  une mp lo yme nt  t ax w a s  
c la ime d .   O n ly p a r t  o f  t he  p r io r  bu s ine s s ,  “WFS L L C”,  wa s  
acqu ir ed  by t he  o wner s  o f “WD L LC ” ( Bd .  E xh.  3 ) .    

5 .  T he  o wner  o f t he  new e nt it y ,  “WD L L C”,  ne ver  f i le d  a  r e que s t  
t o  e s t ab l is h  a  se ver a b le  po r t io n suc ce s s io n.  

6 .  O n M ar c h  8 ,  20 10 ,  t he  UI  T a x  O f f ic e  o f t he  Dep ar t me nt  
r espo nde d  t o  t he  r epo r t ed  cha ng e s ,  a nd  is s ued  a  
DE T E RMI N AT I ON O F UNE MP L OYME NT  I NSUR ANCE  
LI ABI LI T Y t ha t  he ld  “WD L LC ”  is  l ia b le  fo r  Ar izo na  
U ne mp lo yme nt  I ns u r a nce  T a xe s  u nd e r  A. R. S .  §  23 - 6 13 ,  a nd  
as s ig ned  t o  t he  E mp lo ye r  a  Cur r e nt  Year  T a x Ra t e  o f 2 . 0 0  %  
e ffe c t ive  M ar c h 1 ,  20 10 .   T he  E mp lo yer  wa s  no t i f ie d  t ha t  a s  
suc ce s so r  t o  a  pa r t  o f  t he  bus ine s s  o f  a  l ia b le  e mp lo yer ,  it  ha s  
180  da ys  f r o m t he  acq u is it io n t o  f i le  a n “AP PLI C AT I O N AN D  
AGRE E ME NT  FO R SE VE R AB LE  PORT I ON  E XPE RI E N CE  
R AT I NG  T R ANS FE R,  FO RM  U C- 247 ” ,  in  o r de r  t o  app ly fo r  a  
po r t io n  o f t he  p r io r  o w ner s h ip  e n t it y’ s  e xper ie nc e  r a t ing  
acco u nt  ( Bd .  E xhs .  1 - 4 ) .  

7 .  T he  E mp lo yer  f i le d  a  r eque s t  fo r  r econs id e r a t io n,  w it h in  w h ic h  
it s  ma jo r i t y  o w ner  a sk ed  t o  r ece ive  t he  r a t e  fo r me r ly ea r ned  a s  
“C M L L C d ba  WD” ( Bd .  E xh.  5 A) .    
 

Ar izo na  R e v is ed  S t a t u t es  §  23 - 613( A) ,  p r o v ide s  in  pe r t ine nt  pa r t :  
 

  A.  "E mp lo ye r "  me a ns :  
1 .  An y e mp lo y ing  u n it  w h ic h,  w it h in  t he  ca le ndar  ye a r  

1941  o r  w it h in  a ny suc ce ed ing  c a le ndar  ye a r  
t hr o ugh 19 71 ,  fo r  so me  po r t io n o f a  da y,  bu t  no t  
nec es sa r i l y  s imu lt a neo u s ly,  in  e ac h o f t we nt y 
d if fe r e nt  ca le ndar  w eek s ,  w he t her  o r  no t  t he  w eek s  
a r e  o r  wer e  co nse cu t ive ,  ha s  o r  had  in  e mp lo yme n t  
t hr ee  o r  mo r e  ind iv id ua ls  i r r e sp ec t iv e  o f w he t her  
t he  sa me  ind iv id ua ls  a r e  o r  w er e  e mp lo yed  in  ea c h  
suc h da y.  
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2 .  An y e mp lo y ing  u n it :  
( a )  Wh ic h a f t e r  De ce mbe r  31 ,  1971  f o r  so me  

po r t io n o f a  da y in  e ac h o f t we nt y d if fe r e nt  
ca le ndar  w eek s ,  w he t her  o r  no t  t he  w eek s  a r e  
o r  wer e  co ns ecu t ive ,  in  e it he r  t he  cu r r ent  o r  
t he  p r e ced ing  ca le ndar  yea r ,  has  o r  had  in  
e mp lo yme nt  a t  le a s t  o ne  in d iv idu a l  
i r r e sp ec t ive  o f w he t her  t he  sa me  in d iv idu a l  
was  i n  e mp lo yme nt  in  e ac h suc h da y;  o r  

( b)  Wh ic h  a ft e r  Dec e mbe r  31 ,  197 1  in  a ny  
ca le ndar  qu ar t e r  in  e it he r  t he  c u r r e nt  o r  
p r ece d ing  ca le ndar  ye a r ,  pa id  fo r  se r v ic e  i n  
e mp lo yme nt  w age s  o f o ne  t ho u sa nd  f ive  
hu ndr e d  do l la r s  o r  mo r e ;  o r  

*           *           *  
3 .  An y ind iv id ua l o r  e mp lo y ing  u n it  w h ic h  ac qu ir e d  

t he  o r ga n iz a t io n,  t r ade  o r  bu s ine s s  o r  su bs t a nt ia l l y  
a l l t he  a ss e t s  t he r eo f,  o f a no t her  w h ic h a t  t he  t ime  
o f acq u is it io n wa s  a n  e mp lo ye r  s u b je c t  t o  t h is  
c hap t e r ,  o r  wh ic h  a cqu ir ed  a  pa r t  o f t he  
o r gan iz a t io n,  t r ade  o r  bu s ine s s  o f a no t her  w h ic h  a t  
t he  t ime  o f acq u is it io n w a s  a n e mp lo ye r  su b je c t  t o  
t h is  c hap t e r  p r o v ided  su c h o t he r  wo u ld  ha ve  bee n a n  
e mp lo ye r  u nder  t h is  s ec t io n i f  s uc h pa r t  ha d  
co ns t it u t ed  it s  e nt ir e  o r ga n iz a t io n,  t r ade  o r  
bu s ine ss .  

4 .  An y ind iv id ua l o r  e mp lo y ing  u n it  w h ic h  ac qu ir e d  
t he  o r ga n iz a t io n,  t r ade  o r  bus ine s s ,  o r  su bs t a nt ia l l y  
a l l t he  a s se t s  t he r eo f,  o f a no t her  e mp lo y ing  u n it  i f :  
( a )  T he  e mp lo yme nt  r eco r d  o f t he  ind iv id ua l  o r  

e mp lo y ing  u n it  su bs equ e nt  t o  t he  a cq u is it io n,  
t o ge t he r  w i t h t he  e mp lo yme nt  r eco r d  o f t he  
acqu ir ed  u n it  p r io r  t o  t he  a cqu is it i o n,  bo t h  
w it h in  t he  s a me  c a le ndar  ye a r ,  w o u ld  be  
su f f ic ie nt  t o  co ns t it u t e  an e mp lo y ing  un it  a n  
e mp lo ye r  su b je c t  t o  t h is  c hap t e r  u n der  t h is  
se c t io n,  o r  

( b)  T he  wa ge s  p a id  b y t he  ind iv id ua l  o r  e mp lo y in g  
un it  su bseq ue nt  t o  t he  a cqu is i t io n,  t o ge t he r  
w it h t he  w age s  p a id  by t he  acq u ir ed  u n i t  p r io r  
t o  t he  a cqu is it io n,  bo t h w it h in t he  sa me  
ca le ndar  qu ar t e r ,  wo u ld  be  s u ff ic ie nt  t o  
co ns t it u t e  a n e mp lo y ing  u n i t  a n  e mp lo ye r  
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su b je c t  t o  t h is  c ha p t e r  u nder  t h is  se c t io n.   
[ E mp has is  a dde d] .  

*           *           *  
 

Ar izo na  R e v is ed  S t a t u t es  §  23 - 725( B) ,  p r o v ide s  in  pe r t ine nt  pa r t :  
 

E mp lo yer  co ver age ;  t e r mina t io n ;  e le c t io n o f co ver ag e  
 

B .  E xc ep t  a s  o t he r w is e  p r o v id ed  in  su bs e c t io ns  D ,  E ,  F ,  
G  a nd  H o f  t h is  s ec t io n,  a n  e mp lo y ing  u n it  s ha l l  
cea se  t o  be  a n e mp lo yer  s u b je c t  t o  t h is  chap t e r :  

*           *           *  
2 .  O n t he  t r ans fe r  da t e  o f a n e mp lo ye r  e x per ie nce  

r a t ing  acco u nt  r es u lt ing  fr o m t r a ns fe r  by a n  
e mp lo y ing  u n i t  o f it s  o r ga n iz a t io n,  t r ade  o r  
bu s ine ss ,  o r  s u bs t ant ia l l y  a l l  t he  as se t s  
t he r eo f,  t o  a  succe s so r .  

 
Ar izo na  R e v is ed  S t a t u t es  §  23 - 733 ,  p r o v ide s  in  p e r t ine nt  pa r t :  

 
  A.  Whe n a ny e mp lo y ing  u n it  i n  a ny ma nner  s ucc ee ds  t o  o r  

acqu ir e s  t he  o r ga n iz a t io n,  t r ade  o r  bus ine s s ,  o r  
su bs t a nt ia l l y  a l l  o f  t he  as s e t s  t he r eo f,  e xc ep t ing  a n y 
as se t s  r e t a ine d  by suc h e mp lo yer  inc ide nt  t o  t he  
l iq u id a t io n  o f h is  o b l ig a t io ns ,  w he t her  o r  no t  suc h  
acqu ir ing  e mp lo y ing  u n i t  wa s  a n e mp lo yer  w it h in  t he  
me a n ing  o f s ec t io n 23 - 6 13 ,  p r io r  t o  suc h a cqu is it io n,  a nd  
co nt inue s  suc h  o r ga n iz a t io n,  t r ade  o r  bus ine s s ,  t he  
acco u nt  o f t he  p r ed ec es so r  e mp lo yer  s ha l l  be  t r ans fe r r e d  
as  o f t he  d a t e  o f a cqu is it io n t o  t he  suc ce sso r  e mp lo yer  fo r  
t he  pu r po s e  o f r a t e  de t e r mina t io n.  

  B .  … T he  p r e dec e sso r  a nd  su cc es so r  e mp lo ye r s  s ha l l be  
p r o mpt ly no t i f ie d  o f t he  de t e r mina t io n mad e  u po n t he  
app l ic a t io n w h ic h  s ha l l  be co me f ina l  f i ft e e n d a ys  a ft e r  
wr it t en no t ic e  t he r eo f is  se r ved  pe r so na l ly  o r  b y c e r t i f ie d  
ma i l  addr es s ed  t o  t he  la s t  k no wn  addr e ss  o f e ac h  
e mp lo y ing  u n it  i nvo lved ,  u n le s s  w i t h in su c h t ime  o ne  o f  
t he  pa r t ie s  f i le s  w it h t he  dep ar t me nt  a  wr it t en r eq ue s t  fo r  
r eco ns id e r a t io n.   Whe n t ime ly r equ e s t  fo r  r eco ns id e r a t io n  
is  f i le d ,  a  r eco ns ide r ed  d e t e r mina t io n s ha l l  be  ma de .   T he  
r eco ns id e r ed  de t e r mina t io n s ha l l  be co me f ina l  f i ft ee n  
da ys  a ft e r  wr it t e n no t ice  t he r eo f is  s e r ved  p e r so na l ly  o r  
by c e r t i f ie d  ma i l  a ddr e s sed  t o  t he  la s t  kno w n a ddr e s s  o f  
eac h  e mp lo y ing  u n i t  invo lve d ,  u n le s s  w it h in  suc h  t ime  
o ne  o f  t he  e mp lo y ing  u n it s  in vo lv ed  f i le s  w it h  t he  
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depar t me nt  a  wr it t e n p e t it io n fo r  he a r ing .   Whe n  t ime ly  
pe t it io n fo r  hea r ing  is  f i le d ,  t he  p a r t ie s  s ha l l  be  a f fo r d ed  
a n o ppo r t un it y  fo r  he a r ing  a nd  t he r ea f t e r  fu r n is hed  w it h a  
dec is io n.   T he  de c is io n s ha l l  beco me f ina l  u n le s s  a  
pe t it io n fo r  r e v ie w is  f i le d  a s  p r o v id ed  in  sec t io n 23 - 672 .  

*           *           *  
  D .  An y ind iv id ua l  o r  o r ga n iz a t io n,  inc lud ing  t he  t ype s  o f  

o r gan iz a t io ns  de s c r ibe d  in  se c t io n 23 - 614 ,  w he t her  o r  no t  
a n e mp lo y ing  u n it ,  w h ic h  in  a n y ma nner  a cqu ir e s  t he  
o r gan iz a t io n,  t r ade  o r  bu s ine s s ,  o r  s u bs t a nt ia l l y  a l l  o f  t he  
as se t s  t he r eo f,  s ha l l  be  l ia b le ,  in  a n a mo u nt  no t  t o  exc ee d  
t he  r ea so na b le  va lue ,  a s  d e t e r mine d  by t he  d epar t me nt ,  o f  
t he  o r ga n iz a t io n,  t r ade ,  bu s ine s s  o r  a s se t s  acq u ir ed ,  fo r  
a ny co nt r ibu t io ns ,  int e r es t  a nd  p e na lt ie s  d ue  o r  acc r u ed  
a nd  u npa id  by suc h  p r e dec e sso r  e mp lo ye r ,  e xc ep t  t ha t  t he  
depar t me nt  ma y w a ive  t he  su cc es so r ' s  l ia b i l i t y  fo r  s uc h  
unpa id  a mo u nt s  i f  a  de t e r mina t io n t ha t  t he  p r ede ce sso r  
was  su b je c t  t o  t h is  c hap t e r  had  no t  bee n ma d e  a s  p r o v ide d  
in  se c t io n 2 3 - 724  p r io r  t o  t he  da t e  o f a cqu is it io n,  a nd  
suc h l ia b i l it y  o n t he  p a r t  o f t he  s ucc es so r  wo u ld  be  
aga ins t  equ it y a nd  go o d  co ns c ie nce .   [ E mp ha s is  add ed] .  

*           *           *  

 
Ar izo na  Ad min is t r a t ive  Co de ,  Se c t io n R6- 3 - 17 13( B) ,  p r o v ide s  a s  fo l lo ws:  
 
  B .  Spec ia l  p r o v is io ns  

1 .  An  ind iv idu a l  o r  e mp lo y ing  u n i t  s ha l l  be  d e t e r mined  
a  su cc e sso r  u nd er  t he  p r o v is io ns  o f  A. R. S .  §  23 -
733( A)  a nd  r ec e ive  t he  e xper ie nc e  r a t ing  ac co unt  o f  
t he  p r ede ce s so r  w he n t he  o r ga n iz a t io n,  t r ade  o r  
bu s ine ss  acqu ir ed  o r  succ ee ded  t o  co ns t it u t es  a l l  o f  
t he  p r ede ce s so r ' s  e mp lo yme nt  ge ner a t ing  e nt e r p r is e  
upo n w h ic h t he  e xper ie nc e  r a t ing  acco u nt  wa s  
p r ima r i l y  e s t a b l is he d  w it ho u t  r egar d  t o  t ho se  fa c t o r s  
r e t a ined  by t he  p r ed ec es so r  w h ic h r e p r es e nt :  
a .  E xe mpt  e mp lo yme nt ;  o r  

b .  E mp lo yme nt  nec es s a r y fo r  t he  l iq u id a t io n  o f  
t he  t r ade  o r  bu s ine s s ;  o r  

c .  E mp lo yme nt  a r is ing  f r o m t he  a c t iv it ie s  
e s t a b l is h ing  a no t her  t r ade  o r  bu s ine s s ;  o r  

d .  E mp lo yme nt  a s  a  r e su lt  o f a n o r ga n iz a t io n,  
t r ade  o r  bu s ine s s  s ucc ee ded  t o  o r  acqu ir ed  
w it h in  t wo  c a le ndar  da ys  o f  t he  da t e  o f  
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t r ans fe r  o f t he  e nt e r p r is e  upo n w hic h  t he  
e xper ie nc e  r a t ing  ac co u nt  is  bas ed .  

 
T he  r eco r d  r e vea ls  t ha t  a  co p y  o f t he  DE T E RMI N AT I ON O F  

UNE MP LO YME NT  I NSU R ANCE  LI AB I LI T Y w a s  se nt  by ma i l  o n  M ar c h  8 ,  2 010 ,  
t o  t he  E mp lo yer ' s  la s t  k no w n a ddr e s s  o f  r e co r d  ( Bd .  E xh.  4 ) .   T he  E mp lo yer  f i le d  
a  t ime ly r eq ue s t  fo r  r eco ns id e r a t io n,  c o nt end ing  t ha t  t he  “new co mpa n y … w as  a  
r esu l t  o f a n u ns ucc e ss fu l  mer g er ” ,  a nd  co nt e nd ing  t ha t  “… t he  new r a t e  is  
inco r r e c t  bec au se  it  do e s  no t  t ake  int o  ac co unt  o u r  e xp er ie nce  r a t ing  o f  t he  s a me  
bu s ine ss  u nder  a  d i f fe r e nt  na me ”  ( Bd .  E xh.  5 A) .  

 
As t he  R eco ns id e r e d  De t e r mina t io n le t t e r  po int s  o u t ,  t he  u ne mp lo yme nt  t a x  

acco u nt  o f  t he  o r ig ina l  e nt it y  w as  t e r mina t e d  fo l lo w ing  it s  mer ger  in t o  a  ne w  
e nt it y.   T he  “De par t me nt  a s s ig ned  t he  new co mpa n y a  t a x r a t e  o f 0 . 86% ,  w h ic h  
r e f le c t ed  t he  mer ger  o f t he  t wo  co mpa n ie s ’  e xper ie nce  r a t ing  ac co unt s ”  ( Bd .  
E xh.  6B) .   Dur ing  t he  t ime  o f it s  o per a t io n,  t he  co mb ine d  o r  mer g ed  e n t it y  
r ece ived  t he  u se  o f t ha t  t ax r a t e .    

 
T he  E mp lo yer ’ s  r e que s t  fo r  t he  t ax r a t e  o f 0 . 67%  e n jo ye d  by it s  o w ner  in  

h is  fo r mer  bu s ine ss  ( Bd .  E xh.  5 A)  c a nno t  be  g r a nt ed ,  be ca us e  t ha t  bu s ine ss  wa s  
d is so lved .    

 
T he  E mp lo yer  is  a  new  e nt it y  c r ea t e d  in  Fe br u ar y o r  M ar c h  201 0 ,  a nd  

ca nno t  suc ce ed  a n o r ga n iz a t io n  t ha t  had  no t  e x is t ed  fo r  appr o x imat e ly o ne  ye a r .   
I t  i s  a  new e mp lo ye r  a nd  co r r ec t ly  was  as s ig ned  a  2 . 0 0%  t ax r a t e  a s  a  new  
bu s ine ss .   T he  p r e v io u s  u ne mp lo yme nt  t a x e xper ie nc e  r a t ing  ac co u nt  o f “C M  
L LC d ba  WD” w as  t e r mina t ed  upo n d is so lu t io n o f t ha t  co mpa n y,  a nd  t ha t  t ax r a t e  
ca nno t  be  r e cap t u r ed .   Ac co r d ing ly,   

 
DEC IS ION  

T HE  APPE ALS B O AR D A FF IRM S t he  Dep ar t me nt ’ s  R eco ns ide r ed  
De t e r mina t io n le t t e r  da t ed  Ju ly 19 ,  20 10 ,  wh ic h p r o per ly a f f i r me d  t he  Mar c h 8 ,  
2010  DE T E R MI N AT I O N O F UNE MP L OYME NT  I NSUR AN CE  LI ABI LI T Y.  

T he  E mp lo yer  is  a  suc ce s so r  t o  a  pa r t  o f t he  bu s ine s s  o f a  l ia b le  e mp lo ye r .  
 
T he  E mp lo ye r  is  l ia b le  fo r  Ar izo na  U ne mp lo yme nt  I nsu r a nc e  t a xe s  u nder  

A. R. S .  §  23 - 619 .  
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Co ver ag e  beg a n M ar c h 1 ,  20 10 ,  a t  t he  t ax r a t e  o f 2 . 0 0% .  
 

D AT E D:  
 

 
APPE ALS BO ARD  

 
 
  
WI L LI AM G.  D ADE ,  C ha ir ma n  
 
 
  
HUGO M.  FR ANC O,  Me mber  
 
 
  
E RI C T .  SCH WAR Z,  Ac t ing  Me mbe r  
 

_____________________________________________________________________________________ 
 
PE RSONS WI TH DIS AB I LI T IES:   U nd er  t he  Ame r ic a ns  w it h  D is a b i l it ie s  Ac t ,  
t he  D ep ar t me nt  mu s t  mak e  a  r ea so na b le  a cco mmo dat io n  t o  a l lo w a  pe r so n  w i t h a  
d is a b i l it y t o  t ake  pa r t  in  a  p r o gr a m,  se r v ic e ,  o r  ac t iv it y .   Fo r  exa mp le ,  t h i s  
me a ns  t ha t  i f  nec es sa r y,  t he  D ep ar t me nt  mus t  p r o v id e  s ig n la ng uag e  int e r p r e t e r s  
fo r  peo p le  w ho  a r e  de a f,  a  w he e lc h a ir  ac ce ss ib le  lo ca t io n,  o r  en la r ge d  p r int  
ma t e r ia ls .   I t  a lso  me a ns  t ha t  t he  D epar t me nt  w i l l  t ake  a ny o t he r  r ea so na b le  
ac t io n t ha t  a l lo ws  yo u  t o  t ake  pa r t  in  a nd  u nder s t and  a  p r o gr a m o r  a c t iv it y ,  
inc lud ing  ma k ing  r e aso na b le  c ha nge s  t o  an ac t iv it y .   I f  yo u  be l ie ve  t ha t  yo u  w i l l  
no t  be  a b le  t o  under s t a nd  o r  t ake  pa r t  in  a  p r o gr a m o r  ac t iv it y  be cau se  o f  yo ur  
d is a b i l it y,  p le as e  le t  u s  k no w o f yo ur  d is a b i l it y  ne ed s  in  a d va nc e  i f  a t  a l l  
po ss ib le .   P lea se  co nt ac t  t he  App ea ls  Bo ar d  C ha ir ma n a t  ( 602)  347- 6343 .  
_____________________________________________________________________________________ 
 

_HOW TO ASK  FOR  
REV I EW O F TH IS  DE CI SIO N  

  
A.  W it h in  30  c a le ndar  d a ys  a ft e r  t h is  d ec i s io n is  ma i le d  t o  yo u ,  yo u  ma y f i le  a  

wr it t en r e que s t  fo r  r ev ie w by:  
1 .  Ma i l ,  ha nd  de l ive r y o r  in  p e r so n t o  t he  Appe a ls  Bo ar d ,  195 1  W.  

Ca me lba ck  Ro ad ,  Su it e  46 5 ,  P ho en ix ,  AZ 85 015 ,  o r  t o  any pu b l ic  
e mp lo yme nt  o f f ic e  in  t he  U n i t ed  S t a t es  o r  Cana da ,  o r  

2 .  Fa x t o  ( 623)  873- 546 2 .  
3 .  I nt e r ne t  a t  w ww. az u i . co m a nd  t he n  c l ick  “F i le  a n App ea l”  ( t h is         

o p t io n is  cu r r e nt ly  o n ly a va i la b le  t o  c la ima nt s ) .  
 

http://www.azui.com/
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B .   We co ns id e r  t he  r equ es t  fo r  r e v iew f i l ed :  

1 .  O n t he  da t e  o f it s  po s t mar k ,  i f  ma i le d  t hr o ugh t he  U n it e d  
S t a t es  Po s t a l S e r v ic e  ( USPS) .  
•  I f t he r e  is  no  po s t mar k ,  t he  po s t age  met e r  mar k  o n t he  

e nve lo pe  in  w h ic h it  i s  r e ce ived .  
•  I f no t  po s t mar k ed  o r  po s t age  met e r - mar ked  o r  i f  t he  

mar k  is  no t  r eada b le ,  o n t he  da t e  e nt e r ed  o n t he  
do cu me nt  a s  t he  da t e  o f co mp le t io n.  

2 .  O n t he  d a t e  it  i s  r ec e ive d  by t he  Dep ar t me nt ,  i f  no t  se nt  b y USPS .  
C .  Yo u  ma y r ep r e se nt  yo ur s e l f  o r  ha ve  so meo ne  r ep r es e nt  yo u .   I f  yo u  pa y 

yo ur  r ep r es e nt a t ive ,  t ha t  pe r so n  e it he r  mus t  be  a  l ic e ns ed  Ar izo na  a t t o r ne y 
o r  mu s t  be  s uper v is e d  by o ne .   An e mp lo ye r ,  inc lud ing  a  co r po r a t e  
e mp lo ye r ,  ma y a lso  r e p r e se nt  it se l f  t hr o ug h a n o f f ic e r  o r  e mp lo yee .   
Repr es e nt a t ives  a r e  no t  p ro v ide d  by t he  Dep ar t me nt .  

D .  Yo ur  r eque s t  fo r  r e v ie w mu st  be  in  wr it ing ,  f i le d  o n  t ime  a nd  s ig ne d  b y  
yo u  o r  yo ur  r ep r e s e nt a t ive  e xc ep t  whe n it  i s  f i le d  by in t e r ne t .   T he  r eque s t  
fo r  r e v iew mu st  a lso  inc lu de  a  wr i t t en s t a t e me nt  w h ic h :  

1 .  e xp la ins  w hy t he  App ea ls  Bo ar d  d ec is io n is  wr o ng ,  
2 .  c it e s  t he  r eco r d ,  r u les  a nd  o t he r  au t ho r it y,  a nd  
3 .  r e fe r s  t o  spec i f ic  hea r ing  t e s t imo ny a n d  e v ide nc e .  

E .   I f  yo u  ne ed  mo r e  t ime  t o  f i le  a  r equ e s t  fo r  r e v ie w,  yo u  mu st  app ly t o  t he  
Appe a ls  Bo ar d  be fo r e  t he  a ppe a l  de ad l ine  a nd  s ho w go o d  caus e .  
 
Cal l  t he  A ppe als  B oar d at  (6 02)  3 4 7-63 43 wi t h a ny quest i ons .  

___________________________________________________________________________________ 

A co p y o f t h is  D ec is io n wa s  ma i le d  o n  
to :  
 
( x)  E r :  XXXXX  Acc t .  No :  XXXXX  
 
( x)     Depar t me nt  Re pr e se nt a t ive :  

KE VI N R S MI T H,  ASSI ST ANT  AT T O RNE Y GE NE R AL C FP/ C L A 
1275  W WASHI N GT ON –  S I T E  CODE  040 A 
PHOE NI X,  AZ  85007- 2926  

 
( x)  JOH N NO RRI S ,  C HI E F O F T AX  

E MPL OY ME NT  AD MI NI ST R AT I ON  
P  O BOX 60 28  -  S I T E  CODE  911 B  
PHOE NI X,  AZ  85005- 6028  

 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a ls  Bo ar d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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XXXX X  ST AT E  O F ARI ZON A E  S  A T AX U NI T  

℅ KE VI N R SMI T H  
ASST  AT T O RNE Y GE NE R AL C FP/C L A 
1275  W WASHI N GT ON ST ,  SC 040 A  
PHOE NI X,  AZ  85007- 2976   

 
E mp lo yer  Depar t me nt  

_____________________________________________________________________________________ 
 

IM POR TA NT  - - -  T he  De par t me nt  o f E co no mic  Sec ur it y  p r o v id e s  la ng uag e  
as s is t a nce  fr ee  o f  c har ge .   Fo r  a s s is t a nce  i n  yo ur  p r e fe r r ed  la ng uag e ,  p le a se  ca l l  
o u r  Off ic e  o f Appe a ls  ( 6 02)  347- 6 343 .  
 
IM POR TA NT E - - -  T he  D epar t me nt  o f  E co no mic  S ecur i t y  su min is t r a  a yud a  d e  
lo s  id io ma s  g r a t is .   Pa r a  r ec ib ir  a yu da  e n su  id io ma  p r e fe r ido ,  po r  fa vo r  
co mu nic a r se  co n la  o f ic ina  de  a pe la c io nes  ( 6 02)  347- 6 343 .  
 

 
RIGH T TO FU RTH ER R EV I EW B Y THE A P P EA LS B OARD  

 
U nder  A. R. S .  §  23 - 6 72( F) ,  t he  la s t  da t e  t o  f i le  a  r e que s t  fo r  r e v ie w i s  

____________________________. 

DE CI SI ON  
AF F IRM ED  

 

T HE  EM P LOY ER  pe t it io ned  fo r  a  hea r ing  f r o m t he  D epar t me nt ’ s  t hr e e  
dec is io n le t t e r s  is su ed  o n Ju ne  6 ,  2010 ,  w h ic h  he ld  t ha t  t he  E mp lo ye r ’ s  
app l ic a t io n fo r  r ed e t e r mina t io n “… wa s  po s t mar ked / t e le fa xed  o n 04 - 29- 2 010 ,  20  
da y( s )  a ft e r  t he  d a t e  o f t he  No t ice . ”   T he  De par t me nt ’ s  de c is io n le t t e r s  r e la t e d  t o  
t hr ee  spe c i f ic  ind iv id ua ls ,  a nd  eac h he ld  as  fo l lo w s:  

S ince  yo ur  app l ic a t io n wa s  no t  f i led  w it h in f i ft ee n ( 15 )  
da ys  a nd  be cau se  yo u  ha ve  no t  e s t a b l is he d  a  go o d  a nd  
su f f ic ie nt  r ea so n fo r  t he  de la y  in  su bmit t ing  t he  
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app l ic a t io n,  t he  Be ne f it  C har ge  No t ice  da t ed  0 4 - 09- 2 010  
mu st  be  he ld  t o  be  f ina l.  … ( Bd .  E xhs .  4A- 4 C) .  

T he  pe t it io n fo r  a  hea r ing ,  o r  an a p pea l ,  ha v ing  bee n  t ime ly f i le d ,  t he  
Appe a ls  Bo ar d  has  ju r is d ic t io n in  t h is  ma t t e r  pu r sua nt  t o  A. R. S .  §§  2 3 - 724 ,  23 -
732( B) ,  a nd  23 - 73 8 .   At  t he  d ir ec t io n o f t he  App ea ls  Bo ar d  a nd  fo l lo w ing  wr it t e n  
no t ic e  t o  t he  p a r t ie s ,  a  t e le p ho ne  he ar ing  wa s  co nduc t ed  be fo r e  RO BE RT  T .  
N AL L,  a n App ea ls  Bo ar d  Ad min is t r a t ive  L aw Judg e ,  o n Se p t e mber  10 ,  20 10 .   At  
t he  s c he du le d  t ime ,  a l l  p a r t ie s  wer e  g ive n a n o ppo r t un it y  t o  p r ese nt  ev id e nc e  o n  
t he  fo l lo w ing  is s ue s :  

1 .  Whet her  t he  E mp lo ye r  f i led  a  t ime ly app l ic a t io n fo r  
r ede t e r mina t io n by t he  D epar t me nt .  

2 .  Whet her  t he  BE NE FI T  CH AR GE  NOT I CE ,  UC- 602 A,  
bec a me f ina l du r ing  t he  int e r im per io d  be fo r e  t he  
E mp lo yer  f i le d  a n a pp l ic a t io n fo r  r ede t e r mina t io n.    

See :  A. R. S .  §§  23 - 732( B)  a nd  2 3 - 727( D) ;  a nd  Ar izo na  
Ad min is t r a t ive  Co de ,  Sec t io n R6- 3 - 14 04 .    

 
A w it ne s s  fo r  t he  E mp lo yer  a nd  a  w it ne ss  f r o m t he  T a x S ec t io n o f t he  

Depar t me nt  app ear e d  a nd  t e s t i f ied .   Co unse l fo r  t he  D epar t me nt  was  p r e s e nt .   
Bo ar d  E xh ib i t s  1  t hr o ug h  7B  wer e  a d mit t ed  int o  e v id e nce .   We ha ve  ca r e f u l ly  
r e v ie wed  t he  e v id e nce  o f r e co r d .   

 
T HE  APPE ALS BO AR D FI NDS t he  f ac t s  pe r t ine nt  t o  t he  is s ue  be fo r e  u s  

a nd  ne ce s sa r y t o  o u r  dec is io n a r e :   
 
1 .  O n Apr i l  9 ,  2010 ,  t he  D epar t me nt  ma i le d  a  BE NE FI T  CH ARG E  

NOT I CE  t o  t he  E mp lo yer ’ s  a ddr e s s  o f  r e co r d  ( Bd .  E xhs .  1 A,  
1B) .   Bo t h page s  o f t he  do cu me nt  inc lu ded  ap pea l in s t r uc t io ns :  

PRO TE ST R IGH TS :   T he  c har g e s  s ho w n w i l l  
beco me co nc lu s ive  a nd  b ind ing ,  p u r su a nt  t o  A. R. S .  
§  23 - 732( B) ,  u n le s s  a  wr it t e n r equ e s t  fo r  r e v ie w is  
f i le d  w it h in  15  d a ys  o f t he  ma i l i ng  d a t e  …  

2 .  O n Apr i l 29 ,  2010 ,  t he  E mp lo yer ’ s  s t a f f i ng  co o r d ina t o r /  
ma na ger  da t ed  a nd  s ig ne d  a  r e spo ns ive  app ea l  le t t e r .   She  
a t t ache d  page s  o f “E mp lo ye e  No t es”  r e la t ing  t o  spec i f i c  
ind iv id ua ls .   T he  E mp lo yer ’ s  a pp l ic a t io n fo r  r ede t e r mina t io n  
le t t e r  was  f i le d  w it h t he  D epar t me nt  by fa x a t  11 :28  a . m.  o n  
Apr i l  29 ,  2010 ,  a cco r d ing  t o  t he  fa x fo o t e r  ( Bd .  E xhs .  2 ,  3 ) .    

3 .  T he  Dep ar t me nt  r ec e ive d  t he  E mp lo yer ’ s  app l ic a t io n fo r  
r ede t e r mina t io n o r  appea l le t t e r  on Apr i l  2 9 ,  2010 ,  a s  
de mo ns t r a t ed  b y t he  r e ce ip t  s t a mp  ( Bd .  E xh.  2 ) .  
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4 .  O n Ju ne  6 ,  201 0 ,  t he  D epar t me nt  is s ued  t hr e e  de c is io n le t t e r s  
ho ld ing  t ha t  t he  B e ne f i t  C har ge  No t ic e  was  f ina l  ( Bd .  E xhs .  4 A-
4C) .  

5 .  T he  E mp lo yer  f i led  a  t ime ly r eq ue s t  fo r  hea r ing  by fa x o n Ju ne  
22 ,  201 0  ( Bd .  E xh.  5 ) .   T he  E mp lo yer  d id  no t  sp ec i f y in  wr it i ng  
w ha t  e f fo r t s  t he  E mp lo yer  ha d  u nd e r t aken t o  ensu r e  t ha t  it s  
app l ic a t io n fo r  r e de t e r mina t io n o f t he  Be ne f it  C har ge  No t ice  
was  f i le d  w it h in  t he  t ime  a l lo w ed  by la w ( Bd .  E xhs .  2 ,  5 ) .  

6 .  T he  E mp lo yer ’ s  a pp l ic a t io n fo r  r ed e t e r mina t io n o f  t he  Be ne f it  
C har g e  No t ic e  wa s  f i le d  la t e  bec au se  t he  p e r so n w ho  f i led  t ha t  
r eque s t  fo r  r e v ie w mis t a ke n ly a s su me d  t he  a ppe a l  p e r io d  w a s  15  
wo r k ing  da ys .   S he  had  pe r so na l ly  r e c e ive d  t he  Be ne f it  C har ge  
No t ic e  by Apr i l  1 2 ,  2010 .  
 

Ar izo na  R e v is ed  S t a t u t es  §  23 - 732( B) ,  p r o v ide s  in  pe r t ine nt  pa r t :  
 

B .  T he  dep ar t me nt  ma y g ive  q uar t e r ly  no t i f ica t io n t o  
e mp lo ye r s  o f be ne f i t s  pa id  a nd  c har g ea b le  t o  t he ir  
acco u nt s  o r  o f  t he  s t a t us  o f su c h  ac co unt s ,  a nd  suc h  
no t i f ic a t io n,  in  t he  a bse nc e  o f a n  a pp l ic a t io n  fo r  
r ede t e r mina t io n f i le d  w it h in  f i ft ee n da ys  a ft e r  
ma i l ing ,  s ha l l  beco me co nc lu s ive  a nd  b ind ing  upo n  
t he  e mp lo yer  fo r  a l l  pu r po s es .   A r e de t e r mina t io n o r  
de n ia l  o f a n a pp l ic a t io n by t he  de p ar t me nt  s ha l l  
beco me f ina l u n le s s  w it h in  f i ft e e n d a ys  a ft e r  
ma i l ing  o r  de l ive r y t he r eo f  a n  ap pe a l  is  f i le d  w it h  
t he  a ppe a ls  bo ar d .   T he  r ede t e r mina t io ns  ma y be  
in t r o duced  in  a ny su bse que nt  ad min is t r a t ive  o r  
ju d ic ia l  p r o cee d ing s  invo lv ing  t he  d e t e r mina t io n o f  
t he  r a t e  o f co nt r ibu t io ns  o f  a n y e mp lo yer  fo r  a ny  
ca le ndar  ye a r  … [ E mp has is  ad ded] .    

 
T he  Ru le s  o f C iv i l  P r o ced ur e ,  Ru le  6 ( a ) ,  p r o v id e s  in  pa r t  a s  fo l lo w s:  

 
I n  co mput ing  a n y p e r io d  o f t ime  p r e sc r ibed  o r  a l lo w ed  b y 
t he se  r u le s ,  b y a n y lo c a l  r u le s ,  b y o r der  o f co ur t ,  o r  by 
a ny a pp l ic a b le  s t a t u t e ,  t he  d a y o f t he  ac t ,  e ve nt  o r  de fau l t  
f r o m w h ic h t he  d es ig na t ed  pe r io d  o f  t ime  be g ins  t o  r un 
s ha l l  no t  be  inc lud ed .   Whe n  t he  p e r io d  o f t ime  p r es c r ibe d  
o r  a l lo w ed ,  e xc lu s ive  o f a n y ad d it i o na l  t ime  a l lo w ed  
under  su bd iv is io n  ( e )  o f t h is  r u le ,  i s  le ss  t ha n 1 1  d a ys ,  
in t e r me d ia t e  Sa t u r da ys ,  Su nda ys  a nd  le ga l  ho l id a ys  s ha l l  
no t  be  inc lud ed  in  t he  co mput a t io n.   Whe n  t ha t  p e r io d  o f  
t ime  is  11  da ys  o r  mo r e ,  int e r med ia t e  Sa t u r da ys ,  Su nd a ys  
a nd  le ga l  ho l id a ys  s ha l l  be  inc lu de d  in  t he  co mput a t io n.   
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T he  la s t  da y o f t he  p e r io d  so  co mput e d  s ha l l  be  i nc lu ded ,  
un le ss  it  i s  a  Sa t u r da y,  a  Su nda y o r  a  lega l ho l id a y,  i n  
w h ic h e ve nt  t he  p e r io d  r u ns  u nt i l  t he  e nd  o f t he  ne xt  da y  
w h ic h  is  no t  a  Sa t u r da y,  a  S u nd a y o r  a  leg a l  ho l id a y.   
[ E mp has is  a dde d] .  

 
 
T he  r e co r d  r e vea ls  t ha t  a  co p y o f  t he  BE NE FI T  C H ARGE  N OT I CE  wa s  se nt  

by ma i l  o n Apr i l  9 ,  201 0 ,  t o  t he  E mp lo yer ' s  la s t  k no w n  ad dr e ss  o f r eco r d .   T he  
E mp lo yer  r e ce ived  t he  BE NE FI T  CH ARGE  N OT I CE ,  a nd  t he  pe r so n d es ig na t ed  
to  r espo nd  r e ce ive d  it  w it h in  t he  t ime  a l lo we d  fo r  a n  a ppe a l .   T he  E mp lo ye r ’ s  
app l ic a t io n fo r  r ed e t e r mina t io n  wa s  f i le d  o n Apr i l  29 ,  2010 ,  w h ic h  is  mo r e  t ha n  
15  ca le nd ar  da ys  f r o m t he  da t e  o f t he  no t ic e .   T he  E mp lo ye r ’s  app l ic a t io n fo r  
r ede t e r mina t io n,  t he r e fo r e ,  w as  no t  f i l ed  w it h in t he  s t a t u to r y t ime  pe r io d .  
 

Ar izo na  Ad min is t r a t ive  Co de ,  Se c t io n R6- 3 - 1 404 ,  p r o v ide s  i n  pe r t ine nt  
pa r t :  

*           *           *  
B .  T he  su b mis s io n o f a n y p a yme nt ,  app ea l ,  a pp l ic a t io n,  

r eque s t ,  no t ice ,  o b je c t io n,  pe t it io n,  r e po r t ,  o r  o t he r  
in fo r mat io n o r  do cu me nt  no t  w it h in  t he  s pec if ie d  
s t a t u to r y o r  r egu la t o r y pe r io d  s ha l l  be  co ns id e r e d  
t ime ly i f  it  i s  e s t a b l is he d  t o  t he  s a t is fa c t io n o f t he  
Depar t me nt  t ha t  t he  de la y in  s u bmis s io n wa s  due  t o :  
Depar t me nt  e r r o r  o r  mis in fo r mat io n,  de la y o r  o t he r  
ac t io n o f t he  U n it ed  S t a t es  Po s t a l Se r v ic e  o r  it s  
suc ce s so r ,  o r  whe n t he  d e la y in  su bmi ss io n wa s  be -
cau se  t he  ind iv idu a l  c ha ng ed  h is  ma i l ing  addr es s  a t  
a  t ime  w he n  t he r e  wo u ld  ha ve  be e n no  r ea so n fo r  
h im t o  no t i f y  t he  De par t me nt  o f t he  ad dr es s  c ha ng e .  

1 .  Fo r  su b mis s io n t ha t  i s  no t  w it h in  t he  s t a t u to r y 
o r  r egu la t o r y p e r io d  t o  be  co ns id e r ed  t ime ly,  
t he  int e r es t ed  p a r t y mus t  su b mit  a  wr it t en  
e xp la na t io n s e t t ing  fo r t h  t he  c i r c u mst a nc es  o f  
t he  de la y.  

2 .  T he  D ir e c t o r  sha l l  d es ig na t e  pe r so nne l  w ho  
a r e  t o  dec id e  w he t her  a n e xt e ns io n  o f t ime  
s ha l l be  g r a nt ed .  

3 .  No  sub mis s io n s ha l l  be  co ns id e r ed  t ime ly i f  
t he  de la y in  f i l i ng  w as  u nr e aso na b le ,  a s  
de t e r mined  b y t he  D epar t me nt  a ft e r  
co ns ide r ing  t he  c i r cu mst a nce s  in  t he  c as e .  

*           *           *  
C .  An y no t ic e ,  r epo r t  fo r m,  de t e r mina t io n,  de c is io n,  

a s se s s me nt ,  o r  o t he r  do cu me nt  ma i led  by t he  
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Depar t me nt  s ha l l  be  co ns ide r ed  a s  ha v ing  be e n  
se r ved  o n t he  addr es s ee  o n t he  da t e  i t  i s  ma i le d  t o  
t he  a ddr e s see ’ s  la s t  k no w n a ddr e s s  i f  no t  se r ve d  in  
pe r so n.  . . .  [ E mp ha s is  add ed] .  

 
A. R. S .  §  23 - 732( b)  e xpr e s s ly mad e  t he  ad ver s e  ac t io ns  f ina l ,  in  t he  

a bs e nce  o f a n app l ic a t io n fo r  r ede t e r mina t io n f i le d  w it h in  f i ft ee n da ys  a ft e r  t he  
BE NE FI T  CH ARGE  N OT I CE  wa s  ma i le d  t o  t he  E mp lo ye r ’ s  a ddr e s s  o f r ec o r d .   
T he  E mp lo yer ’ s  w it ne s s  t e s t i f ied  t ha t  t he  de la y wa s  a t t r ibu t ab le  t o  he r  
a s su mpt io n t ha t  t he  15 - da y app ea l  p e r io d  was  wo r k ing  da ys ,  e xc lud ing  w eek e nd s  
a nd  ho l id a ys .   H er  a s su mpt io n w a s  inc o r r ec t ,  and  mis int e r p r e t ed  t he  in s t r u c t io ns  
o n t he  BE NE FI T  CH AR GE  N OT I CE  ( Bd .  E xh.  1 A,  1 B) .   T he  co nt e nt io n  a mo unt s  
t o  a l le g ing  “go o d  cause ”  fo r  t he  la t e  f i l i ng .  

 
T he  Ar izo na  Co ur t  o f App ea ls  a ddr e s sed  s imi la r  a r gu me nt s  in  Fr ee l anc e  

I n t er pr e t in g  Se rv i ce s ,  I n c .  v .  S ta t e  o f  A r i z ona ,  D epa r tm en t  o f  E conomi c  Se cu r i t y ,  
212  Ar iz .  45 7 ,  133  P . 3d  116 3  ( App .  20 06) .   T he  Co ur t  he ld :  

 
Fu r t he r mo r e ,  we  f i nd  no  go o d  caus e  e xcep t io n t o  t he  
f i l i ng  dea d l ine  impo sed  by A. R. S .  §  23 - 724  o r  t he  
as so c ia t ed  r egu la t io ns .   As  we  s t a t ed  i n  B anta ,  t he  s t a t u t e 
is  u na mb iguo u s  a nd  mu s t  be  e n fo r c ed  ac co r d ing  t o  it s  
t e r ms .   130  Ar iz .  a t  474 ,  636  P . 2d  a t  1256 .  
T he  r e gu la t io n a lso  fa i ls  t o  suppo r t  a  go o d caus e  
e xc ep t io n.   U nd er  A. A. C.  R6- 3 - 1 404( B) ,  t he  Dep ar t me nt  
co u ld  acc ep t  u nt ime ly ap pe a ls  a nd  r eq ue s t s  fo r  
r eco ns id e r a t io n o n ly i f  ca us ed  by Dep a r t me nt  e r r o r ,  po s t a l  
se r v ic e  d e la y,  o r  de la y du e  t o  an ad dr es s  c ha ng e  a t  a  t ime  
w he n t he  ind iv id ua l  wo u ld  ha ve  no  r ea so n t o  no t i f y  t he  
Depar t me nt  r egar d ing  t he  c ha nge .   I n  R oman  v .  A r i z ona  
Depa r tm en t  o f  E cono mic  S ec ur i t y ,  we  app l ied  t he  
r egu la t io n a nd  he ld  t ha t  an u ne mp lo yed  p e r so n w ho se  
a t t o r ne y fa i le d  t o  f i le  a  p e t it io n fo r  r e v ie w w it h t he  ADE S  
Appe a l  T r ibu na l  w it h in  t he  f i ft e e n- d a y p e r io d  co u ld  no t  
o bt a in  r e l ie f.   130  Ar iz .  5 81 ,  582- 8 4 ,  637  P . 2d  1084 ,  
1085- 87  ( App .  19 81) .   I n  co ns t r u ing  A. A. C.  R6- 3 -
1404( B) ,  w e  fo u nd  t ha t  it  exp r e ss ed  du e  p r o ces s  
guar a nt e es  a nd  d id  no t  f i nd  i t  t o  be  a  go o d  cau s e  
e xc ep t io n.   I d .  a t  583- 85 ,  6 37  P . 2 d  a t  1085- 86 .   No  
v io la t io n o f  t he  r egu la t io n w a s  s ho w n a nd  w e  d e n ie d  
r e l ie f .   I d .  
S imi la r ly ,  in  Wal l i s  v .  A r i zona  D epa r tm en t  o f  E conomi c  
Secu r i t y ,  w e  he ld  t ha t  " [ w] e  mu s t  a s su me  t ha t  t he  
le g is la t u r e  me a nt  w ha t  it  sa id ,  a nd  t he r e fo r e  [ we]  ho ld  
t ha t  wher e  t he  s t a t u to r y p r e r eq u is i t e s  fo r  f ina l it y  t o  a  
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[ Depar t me nt ]  depu t y ' s  d e t e r mina t io n a r e  es t a b l is he d ,  t ha t  
dec is io n  beco me s  ' f ina l , '  u n le s s  a  t ime ly a ppe a l  is  
pe r fec t ed . ”   12 6  Ar iz .  582 ,  58 5 ,  617  P . 2d  534 ,  537  ( App .  
1980) .     

 
T he  E mp lo ye r  has  o f fe r e d  no  ad eq ua t e  e xp la na t io n  fo r  f i l ing  a  la t e  

app l ic a t io n fo r  r ede t e r mina t io n.   T he  ma i l ing  o f t he  BE NE FI T  C H ARGE  NO T I CE  
to  t he  E mp lo ye r  co mme nc ed  t he  t ime  p e r io d  t o  r eques t  r ede t e r mina t io n.   B ec aus e  
t he  E mp lo ye r  d id  no t  f i le  a  t ime ly app l ic a t io n fo r  r ede t e r mina t io n,  t he  BE N E FI T  
CH ARGE  NOT I CE  bec a me f ina l .   

 
T he  E mp lo yer  ha s  no t  a l leg ed  o r  e s t ab l is he d  a ny fa c t  t ha t  wo u ld  invo ke  t he  

p r o v is io ns  o f Ar izo na  Ad min is t r a t ive  Co de ,  Sec t io n R6- 3 - 14 04( B) ,  a nd  w o u ld  
pe r mit  f ind ing  t ha t  t he  app l ic a t io n  fo r  r ede t e r mina t io n wa s  t ime ly f i le d .   
Acco r d ing ly,   

 
T HE  AP PE ALS  B O ARD A F F IRM S t he  De par t me nt ’ s  t hr e e  d ec is io n  le t t e r s  

da t ed  Ju ne  6 ,  2 010 ,  r eg ar d ing  t he  la t e  f i l i ng  o f t he  E mp lo yer ’ s  ap p l ic a t io n fo r  
r ede t e r mina t io n.  

T he  BE NE FI T  CH AR GE  NOT I CE  d a t ed  Apr i l  9 ,  201 0 ,  r e ma ins  in  fu l l  fo r c e  
a nd  e f fe c t .  
 

D AT E D:  
 

 
APPE ALS BO ARD  

 
 
  
WI L LI AM G.  D ADE ,  C ha ir ma n  
 
 
  
HUGO M.  FR ANC O,  Me mber  
 
 
  
E RI C T .  SCH WAR Z,  Ac t ing  Me mbe r  
 

_____________________________________________________________________________________ 
 
PE RSONS WI TH DIS AB I LI T IES:  U nd er  t he  Ame r ic a ns  w it h  D is a b i l it ie s  Ac t ,  
t he  D ep ar t me nt  mu s t  mak e  a  r ea so na b le  a cco mmo dat io n  t o  a l lo w a  pe r so n  w i t h a  
d is a b i l it y t o  t ake  pa r t  in  a  p r o gr a m,  se r v ic e ,  o r  ac t iv it y .   Fo r  exa mp le ,  t h i s  
me a ns  t ha t  i f  nec es sa r y,  t he  D ep ar t me nt  mus t  p r o v id e  s ig n la ng uag e  int e r p r e t e r s  
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fo r  peo p le  w ho  a r e  de a f,  a  w he e lc h a ir  ac ce ss ib le  lo ca t io n,  o r  en la r ge d  p r int  
ma t e r ia ls .   I t  a lso  me a ns  t ha t  t he  D epar t me nt  w i l l  t ake  a ny o t he r  r ea so na b le  
ac t io n t ha t  a l lo ws  yo u  t o  t ake  pa r t  in  a nd  u nder s t and  a  p r o gr a m o r  a c t iv it y ,  
inc lud ing  ma k ing  r e aso na b le  c ha nge s  t o  an ac t iv it y .   I f  yo u  be l ie ve  t ha t  yo u  w i l l  
no t  be  a b le  t o  under s t a nd  o r  t ake  pa r t  in  a  p r o gr a m o r  ac t iv it y  be cau se  o f  yo ur  
d is a b i l it y,  p le as e  le t  u s  k no w o f yo ur  d is a b i l it y  ne ed s  in  a d va nc e  i f  a t  a l l  
po ss ib le .   P lea se  co nt ac t  t he  App ea ls  Bo ar d  C ha ir ma n a t  ( 602)  347- 6343 .  
_____________________________________________________________________________________ 
 

HOW TO ASK  FOR  
REV I EW O F TH IS  DE CI SIO N  

  
A.  W it h in  30  c a le ndar  d a ys  a ft e r  t h is  d ec i s io n is  ma i le d  t o  yo u ,  yo u  ma y f i le  a  

wr it t en r e que s t  fo r  r ev ie w by:  
1 .  Ma i l ,  ha nd  de l ive r y o r  in  p e r so n t o  t he  Appe a ls  Bo ar d ,  195 1  W.  

Ca me lba ck  Ro ad ,  Su it e  46 5 ,  P ho en ix ,  AZ 85 015 ,  o r  t o  any pu b l ic  
e mp lo yme nt  o f f ic e  in  t he  U n i t ed  S t a t es  o r  Cana da ,  o r  

2 .  Fa x t o  ( 623)  873- 546 2 .  
3 .  I nt e r ne t  a t  www. a zu i . co m a nd  t he n c l ic k  “F i le  a n Ap pe a l”           

( t h is  o p t io n is  cu r r e nt ly  o n ly a va i la b le  t o  c la ima nt s ) .  
B .   We co ns id e r  t he  r equ es t  fo r  r e v iew f i l ed :  

1 .  O n t he  da t e  o f it s  po s t mar k ,  i f  ma i le d  t hr o ugh t he  U n it e d  
S t a t es  Po s t a l S e r v ic e  ( USPS) .  
•  I f t he r e  is  no  po s t mar k ,  t he  po s t age  met e r  mar k  o n t he  

e nve lo pe  in  w h ic h it  i s  r e ce ived .  
•  I f no t  po s t mar k ed  o r  po s t age  met e r - mar ked  o r  i f  t he  

mar k  is  no t  r eada b le ,  o n t he  da t e  e nt e r ed  o n t he  
do cu me nt  a s  t he  da t e  o f co mp le t io n.  

2 .  O n t he  d a t e  it  i s  r ec e ive d  by t he  Dep ar t me nt ,  i f  no t  se nt  b y USPS .  
 

C .  Yo u  ma y r ep r e se nt  yo ur s e l f  o r  ha ve  so meo ne  r ep r es e nt  yo u .   I f  yo u  pa y 
yo ur  r ep r es e nt a t ive ,  t ha t  pe r so n  e it he r  mus t  be  a  l ic e ns ed  Ar izo na  a t t o r ne y 
o r  mu s t  be  s uper v is e d  by o ne .   An e mp lo ye r ,  inc lud ing  a  co r po r a t e  
e mp lo ye r ,  ma y a lso  r e p r e se nt  it se l f  t hr o ug h a n o f f ic e r  o r  e mp lo yee .   
Repr es e nt a t ives  a r e  no t  p ro v ide d  by t he  Dep ar t me nt .  

 
D .  Yo ur  r eque s t  fo r  r e v ie w mu st  be  in  wr it ing ,  f i le d  o n  t ime  a nd  s ig ne d  b y  

yo u  o r  yo ur  r ep r e s e nt a t ive  e xc ep t  whe n it  i s  f i le d  by in t e r ne t .   T he  r eque s t  
fo r  r e v iew mu st  a lso  inc lu de  a  wr i t t en s t a t e me nt  w h ic h :  

1 .  e xp la ins  w hy t he  App ea ls  Bo ar d  d ec is io n is  wr o ng ,  
2 .  c it e s  t he  r eco r d ,  r u les  a nd  o t he r  au t ho r it y,  a nd  
3 .  r e fe r s  t o  spec i f ic  hea r ing  t e s t imo ny a n d  e v ide nc e .  

 

http://www.azui.com/
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E .   I f  yo u  ne ed  mo r e  t ime  t o  f i le  a  r equ e s t  fo r  r e v ie w,  yo u  mu st  app ly t o  t he  
Appe a ls  Bo ar d  be fo r e  t he  a ppe a l  de ad l ine  a nd  s ho w go o d  caus e .  
 
Cal l  t he  A ppe als  B oar d at  (6 02)  3 4 7-63 43 wi t h a ny quest i ons .  

___________________________________________________________________________________ 
 
A co p y o f t h is  D ec is io n wa s  ma i le d  o n  
to :  
 
 
( x)  E r :  XXXXX  Acc t .  No :  XXXXX  
 
 
( x)  Depar t me nt  Repr e se nt a t ive :  
 

KE VI N R S MI T H  
ASSI ST ANT  AT T OR NE Y GE NE R AL C FP/ C L A 
1275  W WASHI N GT ON –  S I T E  CODE  040 A 
PHOE NI X,  AZ  85007- 2926  

 
 
( x)  JOH N NO RRI S ,  C HI E F O F T AX  

E MPL OY ME NT  AD MI NI ST R AT I ON  
P  O BOX 60 28  -  S I T E  CODE  911 B  
PHOE NI X,  AZ  85005- 6028  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a ls  Bo ar d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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_____________________________________________________________________________________ 
 
XXXX  ST AT E  O F ARI ZON A E  S  A T AX U NI T  

℅ L AU RE N L O WE  
ASST  AT T O RNE Y GE NE R AL C FP/C L A 
1275  W WASHI N GT ON ST ,  SC 040 A  
PHOE NI X,  AZ  85007- 2976   

 
E mp lo yer  Depar t me nt   

_____________________________________________________________________________________ 
 

IM POR TA NT - - -  THI S  IS  TH E A P PE ALS B OAR D’ S  D EC IS ION R EG ARD I NG  
YOUR C LA IM  FOR B E NE F ITS  
T he  Dep ar t me nt  o f E co no mic  Se cur i t y p r o v id es  la ngu age  as s is t a nc e  fr e e  o f  
c har g e .   Fo r  a s s is t a nce  in  yo ur  p r e f e r r ed  la ngua ge ,  p le a se  c a l l  o u r  O ff ic e  o f  
Appe a ls  ( 6 02)  347- 6 343 .  
 
IM POR TA NT E - - -  EST A ES  LA DE CIS IÓN D E L AP P EA LS B OARD SO B RE  
SUS B ENE F IC IOS  
T he  D epar t me nt  o f E co no mic  S ecur i t y  s u min is t r a  a yu da  de  lo s  id io ma s  g r a t is .   
Pa r a  r ec ib ir  a yu da  e n s u  id io ma  p r e fe r ido ,  po r  fa vo r  co mu nic a r se  co n la  o f i c ina  
de  ap e la c io nes  ( 60 2)  347- 63 43 .  
 

 
RIGH T TO FU RTH ER R EV I EW B Y THE A P P EA LS B OARD  

 
U nder  A. R. S .  §  23 - 6 72( F) ,  t he  la s t  da t e  t o  f i le  a  r e que s t  fo r  r e v ie w i s  

____________________________. 

DE CI SI ON  
REV ERS ED  

 

T HE  EM P LOY ER  pe t it io ned  fo r  a  hea r ing  f r o m t he  De par t me nt ’ s  le t t e r  
i s s ued  o n Fe br u ar y 1 0 ,  2011 ,  w h ic h s t a t ed  t ha t  “… t he  D e t e r mina t io n o f  
U ne mp lo yme nt  I ns u r a nce  T a x Ra t e  fo r  ca le nd ar  ye a r  2011  mu st  be  he ld  t o  be  
f ina l”  be cau se  t he  E mp lo yer ’ s  app l ic a t io n fo r  r e v ie w a nd  r e de t e r mina t io n  wa s  
no t  f i le d  w it h in  t he  s t a t u t o r y pe r io d .  
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T he  E mp lo yer ’s  r e spo ns e  le t t e r ,  f i le d  by ma i l  o n  Fe br u ar y 2 2 ,  201 1 ,  wa s  a  
t ime ly p e t it io n fo r  hea r ing .   T he  App ea ls  Bo ar d  ha s  ju r is d ic t io n t o  co ns id e r  t he  
t ime l ine s s  is s ue  in  t h is  ma t t e r  pu r su a n t  t o  A. R. S .  §  23 - 732( A) .  

 
T HE  APPE ALS BO ARD sc hedu led  a  t e lep ho ne  hear ing ,  fo r  Augu st  8 ,  

2011 ,  be fo r e  App ea ls  Bo ar d  Ad min is t r a t ive  La w Ju dge  T a n ya  M.  G ibso n.   O n  
t ha t  da t e ,  a  hea r ing  w a s  co nve ned  a nd  a l l  pa r t ie s  w er e  g ive n  a n  o ppo r t un it y  t o  
p r es e nt  e v ide nce  o n t he  fo l lo w ing  is su es :  
 

1 .  Whet her  t he  E mp lo ye r  f i le d  a  t ime ly,  wr it t en  r eq ue s t  fo r  
r e v ie w fo l lo w ing  t he  Ja nuar y 5 ,  201 1  DE T E RMI N AT I ON  
OF UNE MP L OY ME NT  T AX R AT E  FO R C ALE ND AR  
YE AR 20 11 .  

2 .  Whet her  t he  DE T E R MI N AT I O N O F UNE MP LO YME NT  
T AX R AT E  FO R C ALE N D AR YE AR 2011 ,  be ca me  f ina l  
du r ing  t he  int e r im per io d  be fo r e  t he  E mp lo yer  f i le d  a  
r eque s t  fo r  r ev ie w.  

A uthor i t i e s :   

A. R. S .  §§  23 - 732( B)  a nd  23 - 7 27( D) ,  and  Ar izo na  
Ad min is t r a t ive  Co de ,  Sec t io n R6- 3 - 14 04 .    

 
O n t he  sc hed u led  d a t e  o f t he  he a r ing ,  o ne  E mp lo ye r  w it ne s s  app ear e d  t o  

t e s t i f y.  Co u ns e l  fo r  t he  D epar t me n t  was  p r e se nt ,  a nd  a  w it ne s s  fo r  t he  
Depar t me nt  t e s t i f ie d .   Bo ar d  E xh ib it s  1  t hr o ug h 7  w er e  ad mit t ed  int o  e v id e nce .   
We ha ve  c a r e fu l ly  r e v ie we d  t he  r e co r d .  

 
T HE  APPE ALS BO AR D FI NDS t he  f ac t s  pe r t ine nt  t o  t he  is s ue  be fo r e  u s  

a nd  ne ce s sa r y t o  o u r  dec is io n a r e :   
 
1 .  S ince  2003 ,  t he  E mp lo yer ’ s  bu s ine ss  addr e s s  has  bee n  o n  

Be l l  Ro ad  in  P ho e n ix ,  Ar izo na .  
2 .  I n  J u ne  20 03 ,  t he  E mp lo ye r  au t ho r ize d  Co mpa n y X,  lo ca t ed  

o n 35 t h  Ave nu e  in  P ho e n ix ,  AZ,  t o  be  it s  au t ho r iz ed  age nt  
r egar d ing  pa yr o l l  a nd  t ax mat t e r s .  

3 .  I n  Ju ly 2 007 ,  t he  E mp lo ye r  e nded  it s  ag r ee me nt  w it h  
Co mp a ny X a nd  ga ve  po wer  o f  a t t o r ne y t o  Co mp a ny Y fo r  
it s  t a x a nd  pa yr o l l  ma t t e r s .   T he  E mp lo yer  no t i f ie d  t he  
Depar t me nt  o f t he  c ha ng e  f r o m Co mp a ny X t o  Co mp a ny Y  
by s u bmit t ing  a  R epo r t ing  Age nt  Au t ho r iza t io n fo r m t o  t he  
Depar t me nt  in  Ju ly 2007  ( Bd .  E xh.  7 ) .  

4 .  T he  D epar t me nt  r ec e ive d  a  co p y o f  Co mp a ny Y ’ s  R epo r t ing  
Age nt  Au t ho r iza t io n fo r m.  
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5 .  T he  a ddr e s s  l i s t ed  fo r  Co mp a ny Y o n  t he  R epo r t ing  Age nt  
Au t ho r iza t io n wa s  o n Co v ina  Bo u le var d  in  Sa n D ima s ,  
Ca l i fo r n ia  ( B d .  E xh.  7 ) .  

6 .  O n Ja nuar y 5 ,  2011 ,  t he  D ep ar t me nt  ma i led  a  De t e r mina t io n  
o f U ne mp lo yme nt  T a x Ra t e  fo r  Ca le n dar  Y ear  2 011  t o  t he  
E mp lo yer ,  c a r e  o f  Co mpa n y X,  a t  t he  3 5 t h  Ave ,  P ho e n ix ,  A Z  
addr e s s  ( B d .  E xh.  1 ) .   T he  E mp lo yer  ne ver  r e ce ive d  t ha t  
de t e r mina t io n.  

7 .  T he  E mp lo yer ’ s  a pp l ic a t io n fo r  r ed e t e r mina t io n w as  f i le d  
by fa c s imi le  o n Fe br uar y 3 ,  201 1  ( Bd .  E xh.  2 ) .  I n  t ha t  
app l ic a t io n,  t he  E mp lo ye r  s t a t ed  t ha t  t he  r ea so n fo r  f i l i ng  a  
la t e  app l ic a t io n  fo r  r ede t e r mina t io n  wa s  due  t o  t he  
de t e r mina t io n be ing  se nt  t o  an inco r r ec t  addr e s s  ( Bd .  E xh.  
2 A) .  

8 .  O n Fe br u ar y 10 ,  201 1 ,  t he  D epar t me nt  is sue d  it s  d ec is io n  
o n t he  t ime l ine ss  o f  t he  E mp lo yer ’s  r eq ue s t  fo r  
r ede t e r mina t io n ( B d .  E xh.  3 ) .   T he  Depar t me nt ’ s  de c is io n  
s t a t ed  t ha t ,  a mo ng  o t he r  t h ing s ,  bec a use  A. R. S .  §  23 - 732  
p r o v ide s  t ha t  t he  a ss ig ne d  t ax r a t e  be co me s  f i na l  u n le s s  a  
r eque s t  fo r  r ev ie w is  s u bmit t ed  w it h in  f i ft ee n d a ys  a ft e r  t he  
De t e r mina t io n ’ s  ma i l i ng  da t e ,  “…t he  De t e r mina t io n o f  
U ne mp lo yme nt  I ns u r a nce  T a x R a t e  fo r  ca le nd ar  yea r  20 11  
mu st  be  he ld  t o  be  f ina l”  ( B d .  E xh.  3 ) .  

9 .  O n Fe br u ar y 22 ,  20 11 ,  t he  E mp lo ye r  pe t it io ned  fo r  a  
hea r ing  ( Bd .  E xh.  4 ) .    

 
Ar izo na  R e v is ed  S t a t u t es ,  Sec t io n 23 - 7 32 ,  p r o v ide s  in  p e r t ine nt  pa r t :  

 
A.  T he  dep ar t me nt  s ha l l  p r o mpt ly no t i f y  eac h e mp lo yer  

o f t he  e mp lo yer ' s  r a t e  o f co nt r ibu t io ns  a s  
de t e r mined  fo r  a n y c a le ndar  ye a r .   T he  
de t e r mina t io n s ha l l  beco me co nc lu s iv e  a nd  b ind in g  
o n t he  e mp lo ye r  u n le s s ,  w it h in  f i ft e e n da ys  a ft e r  t he  
ma i l ing  o f no t ice  o f  t he  d e t e r min a t io n  t o  t he  
e mp lo ye r ' s  la s t  k no w n  ad dr e ss  o r  in  t he  a bs e nce  o f  
ma i l ing ,  w it h in  f i f t ee n  da ys  a ft e r  d e l ive r y o f t he  
no t ic e ,  t he  e mp lo yer  f i le s  a n app l ic a t i o n fo r  r e v ie w  
a nd  r ed e t e r mina t io n,  se t t ing  fo r t h  t he  e mp lo yer ' s  
r easo ns  fo r  app l ic a t io n  fo r  r e v ie w a nd  
r ede t e r mina t io n.   T he  d epar t me nt  s ha l l  r e co ns id e r  
t he  r a t e ,  bu t  no  e mp lo ye r  s ha l l  in  a ny p r o ce ed in g  
in vo lv ing  t he  e mp lo ye r 's  r a t e  o f co nt r ibu t io ns  o r  
co nt r ibu t io n l ia b i l i t y  co nt es t  t he  c har gea b i l it y  t o  
t he  e mp lo yer ' s  a cco u nt  o f a ny be ne f i t s  p a id  in  
acco r da nce  w it h a  de t e r mina t io n,  r ed e t e r mina t io n o r  
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dec is io n  pu r su a nt  t o  sec t io n 23 - 773 ,  a nd  d e t e r mined  
to  be  c har g ea b le  t o  t he  e mp lo yer ' s  a cc o unt  pu r s ua nt  
t o  sec t io n 23 - 7 27 ,  e xc ep t  o n t he  g r o und  t ha t  t he  
se r v ic e s  o n t he  ba s is  o f w h ic h t he  be ne f i t s  w er e  
fo u nd  t o  be  c har ge a b le  d id  no t  co ns t it u t e  se r v ic e s  
pe r fo r med  in  e mp lo yme nt  fo r  t he  e mp lo yer  a nd  o n ly  
in  t he  e ve nt  t ha t  t he  e mp lo yer  w a s  no t  a  pa r t y t o  t he  
de t e r mina t io n,  r ede t e r mina t io n o r  dec i s io n o r  t o  any  
o t he r  p r o ce ed ing s  u nd er  t h is  c hap t e r  in  w h ic h  t he  
c har a c t e r  o f t he  se r v ic es  wa s  de t e r mine d .   T he  
e mp lo ye r  s ha l l  be  p r o mpt ly no t i f ie d  o f t he  
depar t me nt 's  de n ia l  o f t he  e mp lo yer ' s  app l ic a t io n,  o r  
o f t he  de par t me nt ' s  r ed e t e r mina t io n,  bo t h o f w h ic h  
s ha l l  be co me f ina l  u n le ss  w it h in  f i ft ee n da ys  a f t e r  
ma i l ing  o r  de l ive r y o f no t i f ic a t io n a n appe a l  is  f i le d  
w it h t he  app ea ls  bo ar d .   [ E mp has is  a dd ed] .  

 
Ar izo na  Ad min is t r a t ive  Co de ,  Se c t io n R6- 3 - 1 404 ,  p r o v ide s  i n  pe r t ine nt  

pa r t :  
 

A.  E xc ep t  a s  o t he r w is e  p r o v id ed  b y s t a t u t e  o r  b y 
Depar t me nt  r eg u la t io n,  a n y p a yme nt ,  appe a l ,  
app l ic a t io n,  r eque s t ,  no t ice ,  o b je c t io n,  p e t it io n,  
r epo r t ,  o r  o t he r  in fo r mat io n o r  do cu me nt  su bmit t ed  
t o  t he  De par t me nt  s ha l l  be  co ns id e r e d  r ec e ive d  b y  
a nd  f i le d  w it h t he  De par t me nt :  

 
1 .  I f  t r a ns mit t ed  v ia  t he  U n it ed  S t a t es  Po s t a l  

Se r v ic e  o r  it s  suc ce s so r ,  o n t he  d a t e  it  i s  
ma i le d  a s  s ho w n b y t he  po s t mar k ,  o r  in  t he  
a bs e nce  o f  a  po s t mar k  t he  po s t age  met e r  mar k ,  
o f  t he  e nve lo pe  in  w h ic h  it  i s  r ec e iv ed ;  o r  i f  
no t  po s t mar k ed  o r  po s t age  met e r  ma r ked  o r  i f  
t he  ma r k  is  i l le g ib le ,  o n t he  da t e  e n t e r ed  o n  
t he  do cu me nt  a s  t he  d a t e  o f co mp le t io n .  

 
2 .  I f  t r a ns mit t ed  by a ny me a ns  o t he r  t ha n t he  

U n it e d  S t a t es  Po s t a l Se r v ice  o r  it s  su cce s so r ,  
o n t he  da t e  it  i s  r ec e ive d  by t he  Dep ar t me nt .  

 
*           *           *  

B .  T he  su b mis s io n o f a n y p a yme nt ,  app ea l ,  a pp l ic a t io n,  
r eque s t ,  no t ice ,  o b je c t io n,  pe t it io n,  r e po r t ,  o r  o t he r  
in fo r mat io n o r  do cu me nt  no t  w it h in  t he  s pec if ie d  
s t a t u to r y o r  r egu la t o r y pe r io d  s ha l l  be  co ns id e r e d  
t ime ly i f  it  i s  e s t a b l is he d  t o  t he  s a t is fa c t io n o f t he  
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Depar t me nt  t ha t  t he  de la y in  s u bmis s io n wa s  due  t o :  
Depar t me nt  e r r o r  o r  mis in fo r mat io n,  de la y o r  o t he r  
ac t io n o f t he  U n it ed  S t a t es  Po s t a l Se r v ic e  o r  it s  
suc ce s so r ,  o r  whe n t he  d e la y in  su bmi ss io n wa s  be -
cau se  t he  ind iv idu a l  c ha ng ed  h is  ma i l ing  addr es s  a t  
a  t ime  w he n  t he r e  wo u ld  ha ve  be e n no  r ea so n fo r  
h im t o  no t i f y  t he  De par t me nt  o f t he  ad dr es s  c ha ng e .   
1 .  Fo r  su b mis s io n t ha t  i s  no t  w it h in  t he  s t a t u to r y 

o r  r egu la t o r y p e r io d  t o  be  co ns id e r ed  t ime ly,  
t he  int e r es t ed  p a r t y mus t  su b mit  a  wr it t en  
e xp la na t io n s e t t ing  fo r t h  t he  c i r c u mst a nc es  o f  
t he  de la y.  

2 .  T he  D ir e c t o r  sha l l  d es ig na t e  pe r so nne l  w ho  
a r e  t o  dec id e  w he t her  a n e xt e ns io n  o f t ime  
s ha l l be  g r a nt ed .  

3 .  No  sub mis s io n s ha l l  be  co ns id e r ed  t ime ly i f  
t he  de la y in  f i l i ng  w as  u nr e aso na b le ,  a s  
de t e r mined  b y t he  D epar t me nt  a ft e r  
co ns ide r ing  t he  c i r cu mst a nc es  in  t he  ca se .   
[ E mp has is  a dde d] .  

     *           *           *  
 

O n Ja nuar y 5 ,  20 11 ,  t he  Dep ar t me nt  ma i le d  a  D e t e r mina t io n o f  
U ne mp lo yme nt  T a x R a t e  fo r  Ca le nd ar  Year  201 1  to  t he  E mp lo ye r ,  ca r e  o f  
Co mp a ny X,  o n 3 5 t h  Ave  in  P ho e n ix ,  AZ ( Bd .  E xh.  1 ) .   T he  E mp lo ye r  t e s t i f ie d  
c r ed ib ly t ha t  he  ne ver  r e ce ived  t ha t  de t e r mina t io n  be cau s e  it  wa s  se nt  t o  a n  
inco r r e c t  addr e ss .  

At  t he  hea r ing ,  t he  Dep ar t me nt  p r es e nt ed ,  a nd  mo ve d  t o  ad mit ,  t h e  
Repo r t ing  Age nt  Au t ho r iz a t io n fo r m,  s ig ned  b y t he  E mp lo ye r  in  Ju ly 200 7 ,  a nd  
c ha ng ing  t he  E mp lo yer ’ s  pa yr o l l a nd  t a x age nt  t o  Co mp a ny Y ( Bd .  E xh.  7 ) .   T he  
Depar t me nt  w it nes s  a d mit t ed  t ha t  t he  Depar t me nt  r ece ive d  t he  Repo r t ing  Age n t  
Au t ho r iza t io n fo r m in  De ce mber  200 7 .   O n  t he  R epo r t ing  Age nt  Au t ho r iz a t io n  
fo r m,  i n  t he  addr e s s  se c t io n,  i s  t he  fo l lo w ing :   “RE PO RT I NG  AGE NT :  [ Co mpa n y  
Y,  co r r ec t  addr es s ,  in  S a n D ima s ,  C A] ”  ( Bd .  E xh.  7 ) .  

Ba sed  o n t he  e v id e nc e  o f r eco r d ,  t he  Depar t me nt  ma i le d  t he  d e t e r mina t io n  
to  an inco r r e c t  addr e s s .  T he  D e par t me nt  ma i le d  t he  Ja nuar y 5 ,  2011  
de t e r mina t io n t o  t he  E mp lo ye r ,  ca r e  o f Co mpa n y X,  w he n t he  E mp lo yer  ha d  
c ha nged  it s  p a yr o l l  a nd  t a x  r ep r es e nt a t ive  t o  Co mpa n y Y in  Ju ly 20 07  a nd  ha d  
p r o mpt ly no t i f ie d  t he  D epar t me nt  o f t he  c ha nge .    

 
U nder  Ar izo na  Ad min is t r a t ive  Co de ,  Sec t io n R 6- 3 - 140 4( B) ,  a n app l ic a t io n  

fo r  r ed e t e r mina t io n f i led  o u t s ide  o f t he  s t a t u t o r y pe r io d  s ha l l  be  co ns id e r ed  
t ime ly i f  it  i s  e s t a b l is he d  t ha t  t he  d e la y in  su bmis s io n wa s  du e  t o  Depar tme nt  
e r r o r .   I n  t h is  c a se ,  t he  E mp lo yer  d id  no t  r ece ive  t he  d e t e r mina t io n beca us e  t he  
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Depar t me nt  ma i led  t he  de t e r mina t io n  t o  an  inco r r ec t  ad dr e ss .   T her e fo r e ,  t he  la t e  
f i l i ng  o f t he  E mp lo ye r ’ s  a pp l ic a t io n f o r  r ede t e r mina t io n w a s  due  t o  Depar t me nt  
e r r o r .  Acco r d ing ly,   

 
T HE  APPE ALS BO AR D R EVE RSE S  t he  De par t me nt ’ s  de c is io n le t t e r  da t ed  

Fe br uar y 10 ,  2011 ,  r eg ar d ing  t he  la t e  f i l ing  o f t he  E mp lo yer ’ s  ap p l ic a t io n  fo r  
r ede t e r mina t io n o f  t he  De t e r mina t io n o f U ne mp lo yme nt  I nsu r a nc e  T a x Ra t e  fo r  
Ca le nd ar  Year  2 011 .  

 
Pu r su a nt  t o  Ar izo na  Ad min is t r a t ive  Co de ,  S ec t io n R6- 3 - 1404( B) ,  t he  

E mp lo yer ’ s  app l ic a t io n fo r  r ed e t e r min a t io n s ha l l  be  co ns ide r ed  t ime ly f i led .  
 
T he  mat t e r  is  r e ma nde d  t o  t he  D e par t me nt  fo r  co ns id e r a t io n o f  t he  

E mp lo yer ’ s  a pp l ic a t io n fo r  r e de t e r mina t io n o f t he  De t e r mina t io n  o f  
U ne mp lo yme nt  I nsu r a nce  T a x Ra t e  fo r  Ca le nd ar  Year  2 011 .  

 
D AT E D:  

 
APPE ALS BO ARD  

 
 
  
WI L LI AM G.  D ADE ,  C ha ir ma n  
 
 
  
HUGO M.  FR ANC O,  Me mber  
 
 
  
E RI C T .  SCH WAR Z,  Ac t ing  Me mbe r  
 

_____________________________________________________________________________________ 
 
E q u a l  O p p or t u n i t y  E m p l o ye r / P r og r a m  *  Un d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i on  5 0 4  
o f  t h e  R e h a b i l i t a t i on  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i on  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i on  N on d i s c r i m i n a t i on  Ac t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r oh i b i t s  
d i s c r i m i n a t i on  i n  a dm i s s i on s ,  p r og r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o ym e n t  ba s e d  on  r a c e ,  
c o l o r ,  r e l i g i on ,  s e x ,  n a t i on a l  o r i g i n ,  a g e ,  d i s a b i l i t y,  g e n e t i c s  a n d  r e t a l i a t i on .  T h e 
D e p a r t m e n t  m u s t  m a k e  a  r e a s on a b l e  a c c om m od a t i on  t o  a l l o w a  p e r s on  wi t h  a  d i s a b i l i t y t o  
t a k e  p a r t  i n  a  p r og r a m ,  s e r v i c e  o r  a c t i v i t y.  F or  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y,  t h e  
D e p a r t m e n t  m u s t  p r ov i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e op l e  wh o  a r e  d e a f ,  a  wh e e l c h a i r  
a c c e s s i b l e  l oc a t i on ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  wi l l  t a k e  
a n y o t h e r  r e a s on a b l e  a c t i on  t h a t  a l l ows  yo u  t o  t a k e  p a r t  i n  a n d  un d e r s t a n d  a  p r og r a m  or  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s on a b l e  c h a n ge s  t o  a n  a c t i v i t y .  I f  yo u  be l i e v e  t h a t  you  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r og r a m  or  a c t i v i t y b e c a u s e  o f  yo u r  d i s a b i l i t y,  p l e a s e  
l e t  u s  k n o w o f  yo u r  d i s a b i l i t y n e e d s  i n  a d v a n c e  i f  a t  a l l  p os s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i ve  f o r m a t  o r  f o r  fu r t h e r  i n fo r m a t i on  a b ou t  t h i s  p o l i c y ,  p l e a s e  c on t a c t  t h e  A p p e a l s  
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B oa r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a va i l a b l e  u p on  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

HOW TO ASK  FOR  
REV I EW O F TH IS  DE CI SIO N  

 
A.  W it h in  30  c a le ndar  d a ys  a ft e r  t h is  d ec i s io n is  ma i le d  t o  yo u ,  yo u  ma y f i le  a  

wr it t en r e que s t  fo r  r ev ie w.  We co ns id e r  t he  r eque s t  fo r  r ev iew f i le d :  
1 .  O n t he  d a t e  o f it s  po s t mar k ,  i f  ma i le d  t hr o ug h t he  U n it ed  

S t a t es  Po s t a l S e r v ic e  ( USPS) .  
•  I f t he r e  is  no  po s t mar k ,  t he  po s t age  met e r - mar k  o n  

t he  e nve lo pe  in  w h ic h it  i s  r ec e ive d .  
•  I f no t  po s t mar ked  o r  po s t age  met e r - mar ked  o r  i f  t he  

mar k  is  no t  r eada b le ,  o n t he  da t e  e nt e r ed  o n t he  
do cu me nt  a s  t he  da t e  o f co mp le t io n.  

2 .  O n t he  d a t e  it  i s  r ec e ive d  by t he  Dep ar t me nt ,  i f  no t  se nt  b y USPS .  
 
Yo u  ma y se nd  r equ e s t s  fo r  r e v iew t o  t he  App ea ls  Bo ar d ,  195 1  W.  Ca me lba c k  
Ro ad ,  Su it e  465 ,  P ho e n ix ,  AZ,  85015 ,  o r  t o  any pu b l ic  a s s is t a nce  o f f ic e  i n  
Ar izo na .   Yo u  ma y a lso  f i le  a  wr it t e n r equ es t  fo r  r e v ie w in  p e r so n a t  t he  
a bo ve  lo c a t io ns .  

 
B .  Yo u  ma y r ep r e se nt  yo ur s e l f  o r  ha ve  so meo ne  r ep r es e nt  yo u .   I f  yo u  pa y 

yo ur  r ep r es e nt a t ive ,  t ha t  pe r so n  e it he r  mus t  be  a  l ic e ns ed  Ar izo na  a t t o r ne y 
o r  mu s t  be  sup er v is ed  by o ne .   Repr es e nt a t ive s  a r e  no t  p r o v ided  by t he  
Depar t me nt .  

 
C .  Yo ur  r eque s t  fo r  r e v ie w mu st  be  in  wr i t ing ,  s ig ned  by yo u  o r  yo ur  

r ep r e se nt a t ive  a nd  f i le d  o n t ime .   T he  r eque s t  fo r  r ev ie w mu st  a lso  inc lu de  
a  wr it t e n s t a t e me nt  wh ic h:  
1 .  e xp la ins  w hy t he  App ea ls  Bo ar d  d ec is io n is  wr o ng ,  
2 .  c it e s  t he  r eco r d ,  r u les  a nd  o t he r  au t ho r it y,  a nd  
3 .  r e fe r s  t o  spec i f ic  hea r ing  t e s t imo ny a n d  e v ide nc e .  

 
D .  I f  yo u  nee d  mo r e  t ime  t o  f i le  a  r eq u es t  fo r  r e v ie w,  yo u  mu st  

app ly t o  t he  Appe a ls  Bo ar d  be fo r e  t he  appe a l  d ead l ine  a nd  s ho w  
go o d  cause .  
 

Cal l  t he  A ppe als  B oar d at  (6 02)  3 4 7-63 43 wi t h a ny quest i ons  
 

___________________________________________________________________________________ 
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A co p y o f t h is  D ec is io n wa s  ma i le d  o n  
to :  
 
( x)  E r :  XXXX  Acc t .  No :  XXXX  
 
  
( x)  L AU RE N LO WE  

ASSI ST ANT  AT T OR NE Y GE NE R AL C FP/ C L A 
1275  W WASHI N GT ON –  S I T E  CODE  040 A 
PHOE NI X,  AZ  85007- 2926  

 
( x)  JOH N NO RRI S ,  C HI E F O F T AX  

E MPL OY ME NT  AD MI NI ST R AT I ON  
P  O BOX 60 28  -  S I T E  CODE  911 B  
PHOE NI X,  AZ  85005- 6028  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a ls  Bo ar d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
 

A p p e a l s  Bo a r d  No .  T - 13 00 17 7 -0 01 - B 
_____________________________________________________________________________________ 
 
x x xx  S TA T E O F  AR IZO N A  E  S  A  T AX  U NIT  

℅ E LI  D  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M  FO R  BE NE FITS  - - -  T h e  D ep a r t m en t  o f  E c on omi c  S ec u r i t y  
p r ov id es  l a n gua ge  a s s i s t an c e  f r e e  o f  c h a r ge .   Fo r  a s s i s t a n c e  i n  yo u r  p r e f e r r ed  
l a n gu a ge ,  p l e as e  c a l l  ou r  O f f i c e  o f  App e a l s  ( 60 2 )  34 7- 634 3 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US  BEN E FIC IOS - - -  T h e  D e pa r t m en t  o f  E c on omi c  S ec u r i t y  s u mi n i s t r a  a yu d a  
d e  l o s  i d i om as  g r a t i s .   P a r a  r e c ib i r  a yu d a  e n  s u  i d i om a  p r e fe r id o ,  po r  f a v or  
c o mu ni c a r s e  c on  l a  o f i c i n a  d e  ap e l ac io n es  (6 02 )  34 7 -6 343 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
D IS M ISSE D 

 

T H E  E M PLO YE R  p e t i t i o ne d  fo r  a  h ea r in g  f r om  th e  D epa r tm e n t ’ s  d ec i s i on  
l e t t e r  i s s ue d  on  M ar c h  9 ,  20 11 ,  wh i ch  h e ld  i n  p a r t :    

…  yo u r  f a c s im i l e  o f  S e p t em b er  15 ,  20 1 0  r e qu es t i n g  a  
r e v i e w  o f  t h e  D e te r mi n a t i on  i s  u n t im el y b e c a u s e  i t  wa s  
n o t  m ad e  w i t h in  t he  f i f t e e n  (1 5 )  d a y  a p p e a l  p e r io d  w h ich  
ex p i r ed  o n  Au gu s t  2 ,  20 10  d u e  t o  t h e  1 5 t h  d a y  f a l l i n g  on  
S a t u rd a y J u l y 3 1 .  …  
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A c c o rd in g l y,  i t  i s  t h e  De p a r tm e n t ' s  d e c i s i on  th a t  t he  
D e t e rmi n a t i on  i s su e d  J u l y 1 6 ,  2 01 0  i s  f i n a l .   T h i s  
d e c i s i on  w i l l  a l s o  b e c om e  f i n a l  u n l es s  [ yo u  f i l e ]  a  w r i t t e n  
p e t i t i o n  fo r  a  h e a r in g  b e f o r e  t h e  D ep ar tm e n t  o f  E co no mic  
S e cu r i t y  A p p e a l s  Bo a r d ,  on  th e  i s s ue  o f  t im e l in es s  o n ly ,  
w i t h i n  t h i r t y  ( 3 0 )  da ys  o f  t h e  d a t e  o f  t h i s  l e t t e r .  

T h e  p e t i t i o n  fo r  a  h e a r in g  w a s  d a t ed  A u gus t  8 ,  20 11 ,  a s  s ho w n  b y t h e  
p os tm a rk  an d  b y t h e  da t e  on  t h e  do cu m en t .   Th e  f i l i n g  w a s  mo r e  t h a n  30  d a ys  
a f t e r  t h e  D ep a r t m en t ' s  d e c i s io n  l e t t e r  w a s  m ai l e d  t o  t h e  E mp lo ye r .  

 
R e ga r d i n g  t h e  i s sue  o f  wh e t h e r  t h e  Em pl o ye r  f i l ed  a  t im e l y p e t i t i on  f o r  a  

h e a r i n g ,  t h e  A pp e a l s  Bo ar d  h as  j u r i sd i c t i on  p u rs u an t  t o  A . R .S .  §  23 - 72 4( B) .  
 
W i t h  no t i c e  t o  a l l  p a r t i e s ,  a  Bo a r d  h e a r i n g  w a s  c on duc t e d  b y  t e l ep ho n e  

b e f o re  RO BE RT  T .  N AL L,  an  A dm in i s t r a t i v e  La w  J ud ge ,  on  W edn es day ,  
N o v e mbe r  23 ,  20 11 .   A t  th a t  t im e ,  a l l  p a r t i e s  w er e  g i v en  an  op po r t un i ty  t o  
p r e s en t  ev i d en c e  on  t h e  f o l l ow in g  i s su e  o r  i s su e s :  
 

1 .  W h e th e r  t h e  Emp loye r  f i l e d  a  t im e l y p e t i t i o n  f o r  h ea r ing  
w i t h  t h e  A pp e a l s  Bo a r d .   

2 .  W h e th e r  t h e  M a rc h  9 ,  2 01 1  d e c i s io n  be c a m e  f i n a l  d u r in g  
t h e  i n t e r i m  p e r i od  b e f o r e  t h e  Em pl oye r  f i l ed  a  w r i t t en  
p e t i t i o n  fo r  a  he a r in g .  

3 .  I f  t h e  p e t i t i on  fo r  a  h e a r in g  w as  f i l e d  t im e l y,  w h e t h er  
t h e  Emp lo ye r  f i l e d  a  w r i t t en  r e qu e s t  f o r  r e c ons id e r a t i on  
w i t h i n  15  da ys  f o l l o win g  th e  J u l y 1 6 ,  2 01 0  m ai l i n g  o f  
t h e  D ET ERM IN A T IO N  O F  LIA B I L IT Y  FO R 
E MP LO Y M E NT  OR  W A G ES  to  t he  Em pl o ye r ’ s  l a s t  
k n ow n  a dd r es s  o f  r e c o r d .  

 
T h e  Em plo ye r  d i d  n o t  a pp e a r  t o  pa r t i c i p a t e .   A  wi tn e s s  f o r  t h e  D ep a r t me n t  

a p p e ar e d  a nd  t e s t i f i ed ,  a n d  t h e  D e pa r tm e n t  w a s  r ep r es e n t ed  b y c o u n se l .   Th e  
n in e  p ro po se d  Bo ar d  Ex h i b i t s  w er e  ad mi t t ed  i n t o  ev id en c e ,  wi t ho u t  ob j e c t io n .   
W e h av e  c a r e fu l l y  r e v i e w ed  t h e  r e co rd .   

 
T H E  APP EA LS  BO A RD  FIN D S  t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  

a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   
 
1 .  O n  M a r ch  9 ,  20 11 ,  t h e  D ep a r t m en t  m ai l ed  a  d ec i s i on  to  t h e  

E mp lo ye r ’ s  a dd r es s  o f  r e c o rd  ( Bd .  Ex h s .  5A ,  5 B) .   
S ub se qu e n t l y ,  t h e  E mp lo ye r ' s  o n go ing  b u s i n es s  i n  t h e  sh o pp i n g  
m al l  w as  co nf i rm ed  th r ou gh  co n t a c t i n g  th e  m al l .  

2 .  O n  Au gu s t  1 0 ,  2 011 ,  t h e  D ep a r tm e n t  r e c e iv e d  a  l e t t e r  t h a t  t h e  
E mp lo ye r  f i l ed  and  d a t e d  A u gus t  8 ,  2 01 1 ,  a c c o r d i n g  t o  t he  
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p os tm a rk .   T h e  E mp lo ye r  a p p e a l e d  t he  M a r ch  9 ,  2 01 1  de c i s ion  
l e t t e r ,  a nd  o f f e re d  a n  e x p l a n a t i on  f o r  f i l i n g  t h e  r eq ue s t  fo r  
r e c o ns i d e r a t i o n  l a t e  ( Bd .  Ex hs .  6 - 8 ) .  

3 .  T h e  Em plo ye r  d i d  n o t  o f f e r  an y e x p l an a t io n  fo r  f i l i ng  a  l a t e  
p e t i t i o n  f o r  a  h e a r i n g .   T h e  E mpl o ye r  d id  no t  ex p l a in  ho w  sh e  
b e c am e  a w a r e  o f  t h e  De p a r tm e n t ’ s  M a r c h  9 ,  2 01 1  d ec i s io n  
l e t t e r .   Th e  M a r ch  9 ,  2 01 1  d e c i s ion  l e t t e r  ex p l a i n ed  t h a t  i t  
w o u l d  b e c om e  f i na l  un l es s  t h e  Em pl o ye r  “ …  f i l e s  a  w r i t t en  
p e t i t i o n  f o r  a  h ea r in g  b e f o r e  t h e  D e p a r tm e n t  o f  E co n omic  
S e cu r i t y  A p p e a l s  Bo a r d ,  on  t h e  i s s u e  o f  t im e l i n es s  o n l y,  w i t h in  
t h i r t y  ( 3 0 )  d a ys  o f  t h e  d a t e  o f  t h i s  l e t t e r ”  ( Bd .  Ex h s .  6 -8 ) .  

 
A r i z o n a  R e v i s e d  S t a t u t es  §  2 3 -7 24 ,  p ro v i d es  i n  p a r t  a s  fo l l o ws :  

 
A .  W h e n  t he  d ep a r t men t  m ak e s  a  d e t e rmin a t io n ,  w h i ch  

d e t e r min a t io n  s h a l l  b e  m a d e  e i t he r  on  t h e  mot io n  o f  
t h e  d e p ar tm en t  o r  o n  a pp l i c a t i on  o f  a n  e m plo yi n g  
u n i t ,  t h a t  a n  e mp loyi n g  u n i t  c ons t i t u t e s  a n  e mpl o ye r  
a s  d e f i n ed  in  s ec t i on  2 3 -6 13  o r  t h a t  s e rv i c es  
p e r f o r me d  fo r  o r  i n  c on n e c t i on  wi t h  t h e  b us i n es s  o f  
a n  e mp lo yi n g  u n i t  c o ns t i t u t e  em pl o ym e n t  a s  d e f i n ed  
i n  s e c t io n  2 3 -6 15  t h a t  i s  n o t  ex emp t  u n d er  s e c t i on  
2 3 -6 17  o r  t h a t  r emu n e r a t i on  fo r  s e r v i c e s  co ns t i t u t es  
w a ge s  a s  d e f ine d  in  s e c t io n  2 3 -6 22 ,  t h e  
d e t e r min a t io n  sh a l l  b e co m e f i n a l  w i th  r e sp e c t  t o  t h e  
e m plo yi n g  u n i t  f i f t e e n  d a ys  a f t e r  w r i t t en  no t i ce  i s  
s e r v ed  pe r so n a l l y ,  b y e l e c t r on i c  t r a nsm is s io n  o r  b y  
m ai l  ad dr e s s e d  to  t h e  l a s t  k no wn  a d d r es s  o f  t he  
e m plo yi n g  u n i t ,  u n l e s s  w i t h in  suc h  t im e  th e  
e m plo yi n g  u n i t  f i l e s  a  w r i t t en  r e q u es t  fo r  
r e c o ns i d e r a t i o n .  

B .  W h e n  a  r eq u es t  f o r  r e c on s i de r a t i on  i s  f i l ed  as  
p r e s c r ib ed  i n  s ub s e c t i on  A  o f  t h i s  s e c t i on ,  a  
r e c o ns i d e r e d  d e t e rm in a t io n  sh a l l  b e  m ad e .   T h e  
r e c o n s i d e r e d  d e t e r mi n a t i o n  s h a l l  b e c o me  f i n a l  w i t h  
r e s p e c t  t o  t h e  e mp l o y i n g  u n i t  t h i r t y  d a y s  a f t e r  w r i t t e n  
n o t i c e  o f  t h e  r e c o n s i d e r e d  d e t e r mi n a t i o n  i s  s e r ve d  
p e r s o n a l l y ,  b y  e l e c t r o n i c  t r a n s mi s s i o n  o r  b y  ma i l  
a d d r e s s e d  t o  t h e  l a s t  k n o w n  a d d r e s s  o f  t h e  e mp l o y i n g  
u n i t ,  u n l e s s  w i t h i n  s u c h  t i me  t h e  e mp l o y i n g  u n i t  f i l e s  
w i t h  t h e  a p p e a l s  b o a r d  a  w r i t t e n  p e t i t i o n  f o r  h e a r i n g  o r  
r e v i e w .   T h e  d e p a r t me n t  ma y  f o r  g o o d  c a u s e  e x t e n d  t h e  
p e r i o d  w i t h i n  w h i c h  t h e  w r i t t e n  p e t i t i o n  i s  t o  b e  
s u b mi t t e d .   [ Em ph as i s  a dd e d] .    

*           *           *  
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A r i z o n a  Ad min i s t r a t i v e  Co d e ,  S ec t i on  R 6 -3 -1 40 4 ,  p r ov i d es  i n  p a r t :  
 

A .  Ex c ep t  a s  o t h e rwi s e  p ro v id e d  b y s t a tu t e  o r  b y  
D e p a r tm e n t  r e gu l a t i on ,  a n y  p a ym e n t ,  a p p e a l ,  a p p l i -
c a t i on ,  r eq u es t ,  no t i c e ,  ob j e c t io n ,  p e t i t i on ,  r ep or t ,  
o r  o th e r  i n fo rm a t io n  o r  do c um en t  s ub mi t t ed  t o  t he  
D e p a r tm e n t  sh a l l  b e  c o ns i d e r ed  r e ce i v ed  b y a n d  
f i l e d  wi th  t h e  D e p ar tm e n t :  

1 .  I f  t r a n smi t t ed  v i a  t h e  Un i t ed  S t a t es  Po s t a l  
S e rv i c e  o r  i t s  suc c e s so r ,  o n  t he  da t e  i t  i s  
m a i l ed  as  sh o wn  b y  t h e  p os t m ar k ,  o r  i n  t h e  a b -
s e n c e  o f  a  p o s tm ar k  t he  p os t a ge  m ete r  m a r k ,  
o f  t h e  en v e lo p e  in  w h i c h  i t  i s  r e c e i ve d ;  o r  i f  
n o t  po s tm a rk e d  o r  p os t a ge  m et e r  m a rk e d  o r  i f  
t h e  m a r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  on  
t h e  do c um en t  a s  t he  d a t e  o f  c omp l e t i on .  

2 .  I f  t r a n smi t t ed  b y a n y m e a n s  o t h e r  t h an  th e  
U n i t ed  S t a t es  P os t a l  S e r v i c e  o r  i t s  su c c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e ce i v ed  b y t h e  D ep a r tm e n t .  

*           *           *  
B .  T h e  s ub mis s i on  o f  a n y p a ym e n t ,  a pp ea l ,  ap p l i c a t i on ,  

r e q u es t ,  no t i c e ,  o b j e c t io n ,  p e t i t i on ,  r e p o r t ,  o r  o th e r  
i n fo rm at io n  o r  d oc u m en t  no t  wi th i n  t he  sp e c i f i ed  
s t a tu to r y o r  r e gu la t o r y p e r i od  s h a l l  b e  co ns i d e re d  
t im e l y i f  i t  i s  e s t ab l i s h ed  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r tm e n t  t h a t  t he  d e l a y i n  s ub mis s io n  w as  du e  t o :  
D e p a r tm e n t  e r ro r  o r  m i s i n fo rm at io n ,  d e l a y o r  o t h e r  
a c t i on  o f  t he  Un i t e d  S t a t es  Po s t a l  S e rv i c e  o r  i t s  
s u c c es s o r ,  o r  wh en  t h e  d e l a y i n  s u bmi ss i on  w a s  b e -
c a u s e  t h e  i n d iv id ua l  ch a n ged  h i s  m a i l i n g  a dd r es s  a t  
a  t im e  wh e n  t he r e  w o u l d  h a v e  b e e n  n o  r e as on  f o r  
h im  to  n o t i f y  t h e  De p a r t m en t  o f  t h e  add r e s s  c h an ge .  

1 .  Fo r  su bmi ss i on  t h a t  i s  no t  wi th i n  t h e  s t a tu to r y  
o r  r e gu l a to r y  p e r io d  t o  b e  co ns i d e r ed  t i me l y,  
t h e  i n t e r es t e d  p a r t y  m u s t  s ubm i t  a  w r i t t e n  
ex p l a na t i on  s e t t i n g  f o r t h  t h e  c i r c um s ta n c e s  o f  
t h e  d e l a y.  

2 .  T h e  Di r e c t o r  s h a l l  d es i gn a t e  pe r son n e l  w ho  
a r e  t o  d e c i de  wh e t h er  an  ex t en s io n  o f  t im e  
s h a l l  b e  g r an t ed .  

3 .  N o  s ubm iss io n  sha l l  b e  c on s i d e r e d  t im e l y i f  
t h e  d e l a y i n  f i l i n g  w a s  u n r e a so na b l e ,  a s  



A p p e a l s  Bo a r d  No .  T - 13 00 17 7 -0 01 - B  -  P a ge  5  

d e t e r min e d  b y  t h e  D e p ar tme n t  a f t e r  
c o ns id e r i n g  th e  c i r c u ms t a n c es  i n  t he  ca s e .  

*           *           *  
C .  A n y n o t i ce ,  r ep o r t  f o rm ,  d e t e r min a t io n ,  d e c i s io n ,  

a s s es sm e n t ,  o r  o t h e r  d o cu m en t  ma i l e d  b y  t h e  
D e p a r tm e n t  s h a l l  b e  c on s id e r e d  as  h av in g  b e en  
s e r v ed  o n  t h e  a dd re s s e e  o n  th e  d a t e  i t  i s  m a i l ed  t o  
t h e  ad dr e s s e e ’ s  l a s t  kn o wn  a dd r es s  i f  n o t  s e rv e d  in  
p e r so n .  . . .  [ Em ph a s i s  a dd e d] .  

T h e  r e co r d  r ev e a l s  t h a t  a  c o p y o f  “ …  t h e  D ep a r tm e n t ’ s  d e c i s i on  th a t  t he  
D e t e rmi n a t i on  i s s ue d  J u l y 1 6 ,  2 01 0  i s  f i n a l ”  w a s  s e n t  b y  c e r t i f i e d  m ai l  o n  M a rch  
9 ,  2 01 1 ,  t o  t h e  Em pl o ye r ' s  l a s t  kn ow n  ad d r es s  o f  r e co r d .   T h e  M a rc h  9 ,  2011  
c e r t i f i e d  l e t t e r  w a s  r e t u rn e d  t o  s e nd e r  m a r k ed :   "A T T EMP TE D  –  N OT  K N OW N 
U N A BLE  T O  FORW AR D " ( Ex hs .  6 -8 ) .    

 
T h e  Em plo ye r ’ s  pe t i t i on  f o r  h e a r in g  w a s  no t  f i l e d  wi t h i n  t he  s t a tu t o r y  

t im e .   T h e  Em pl oye r  d i d  n o t  p a r t i c i p a t e  a t  t h e  h e a r in g  a n d  h as  o f f e r ed  no  
s p e c i f i c  ex p l a n a t i on  f o r  f i l i n g  a  l a t e  p e t i t i o n  fo r  he a r in g ,  w h i c h  w ou ld  h a v e  
c o n c er n ed  i t s  r e a son s  f o r  f i l i n g  a  l a t e  r e qu e s t  f o r  r e co ns i d e r a t i o n .   W e c onc l ud e  
t h a t  a  r e tu rn e d ,  c e r t i f i e d  l e t t e r  do es  n o t  a l t e r  t h e  p r es um pt i on  th a t  d e l i v e r y o f  
t h a t  l e t t e r  w as  p r ope r l y a t t e mpt e d  b y t h e  Un i t ed  S t a t es  Po s t a l  S e rv i c e .  

 
T h e  Emp lo ye r  h a s  o f f e r ed  no  c r ed ib l e  w i t n es s  t o  ex p l a in  t h e  l a t e  f i l i n g  o f  

i t s  p e t i t i on  fo r  a  he a r in g .   T h e  E mpl oye r  d i d  no t  m e e t  t he  s t a tu t o r y r e q u i r em en t  
t o  av o id  f i n a l i t y  o f  t h e  D ep a r tm e n t ’ s  M ar c h  9 ,  2 01 1  d e c i s i on ,  b e c au s e  t he  
E mp lo ye r  d i d  n o t  f i l e  a  t im e l y p e t i t i o n  fo r  a  h e a r in g .   T h e  Em plo ye r  h a s  n o t  
e s t a b l i sh e d  a n y f a c t  t h a t  wo u ld  i n vo ke  t h e  p r ov i s i on s  o f  A r i z o n a  Ad min i s t r a t i v e  
C od e ,  S e c t io n  R6 -3 - 14 04 ( B) ,  a nd  p e rm i t  f i n d in g  th a t  i t s  pe t i t i o n  f o r  a  h ea r in g  
w a s  t im e l y f i l ed .   A c c o rd in g l y,   

 
T H E APP E A LS  BOA R D DIS M ISSES  t h e  E mp lo ye r ' s  p e t i t i on  fo r  a  h e a r i n g .  

T h e  Em pl o ye r ' s  p e t i t i o n  f o r  a  h e a r in g  w a s  n o t  t im e l y f i l ed .  
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T h e  D e pa r tm en t ' s  M a r c h  9 ,  2 01 1  de c i s io n  r em ai ns  i n  e f fe c t .  

D A T ED :  
 

A PP EA LS  BO AR D 
 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er   
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
_____________________________________________________________________________________ 
 

H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .   W e  co ns i de r  t h e  r e qu es t  fo r  r e v i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
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•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  
m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 
yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  
r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

 
D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  

a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 

Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions  
___________________________________________________________________________________ 

A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )  E r :  x x xx   A c c t .  No :  x xx xx xx -0 0 0  
 
(x )  E LI  D  G O LO B  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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x x xx  S TA T E O F  AR IZO N A  E  S  A  T AX  U NIT  

%  E LI  D  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M  FO R  BE NE FITS  - - -  T h e  D ep a r t m en t  o f  E c on omi c  S ec u r i t y  
p r ov id es  l a n gua ge  a s s i s t an c e  f r e e  o f  c h a r ge .   Fo r  a s s i s t a n c e  i n  yo u r  p r e f e r r ed  
l a n gu a ge ,  p l e as e  c a l l  ou r  O f f i c e  o f  App e a l s  ( 60 2 )  34 7- 634 3 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US  BEN E FIC IOS - - -  T h e  D e pa r t m en t  o f  E c on omi c  S ec u r i t y  s u mi n i s t r a  a yu d a  
d e  l o s  i d i om as  g r a t i s .   P a r a  r e c ib i r  a yu d a  e n  s u  i d i om a  p r e fe r id o ,  po r  f a v or  
c o mu ni c a r s e  c on  l a  o f i c i n a  d e  ap e l ac io n es  (6 02 )  34 7 -6 343 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
A FFI R M E D 

 

T H E  E M PLO YE R  p e t i t i o ne d  fo r  a  h ea r in g  f r om  th e  D epa r tm e n t ’ s  d ec i s i on  
l e t t e r  i s s ue d  on  Augu s t  8 ,  2 01 1 ,  w h i ch  he ld  i n  p a r t :    

[ Y] ou r  f ax  s en t  t o  t h e  D e p ar tm en t  o n  W ed n es da y,  M a y 2 5 ,  
2 0 11  r e qu e s t i n g  a  r e v i ew  o f  t h e  D e t e rm in a t io n  i s  u n t im e ly  
b e c a us e  i t  w as  f o r t y  ( 4 0 )  d a ys  l a t e  a n d  n o t  wi th i n  t h e  
f i f t e en  ( 15 )  d a y a p p e a l  p e r i od  wh ich  ex p i r e d  on  F r i d ay ,  
A p r i l  15 ,  20 11 .  … 
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A c c o rd in g l y,  i t  i s  t h e  De p a r tm e n t ' s  d e c i s i on  th a t  t he  
D e t e rmi n a t i on  i s sue d  M a r ch  3 1 ,  2 01 1  i s  f i n a l .  … 

T h e  p e t i t i on  fo r  he a r in g  h av in g  b e en  t im e l y f i l e d ,  t h e  A p p e a l s  Boa r d  h as  
j u r i s d i c t i o n  i n  t h i s  m a t t e r  p u rs u an t  t o  A .R .S .  §  23 -7 24 ( B) .  

 
W i t h  n o t i c e  t o  a l l  p a r t i e s ,  an  Ap pe a l s  Bo a rd  h e a r i n g  w a s  co nd uc t ed  b y  

t e l e ph on e  b e f o r e  R OBE RT  T .  NA LL ,  a n  Adm in i s t r a t i v e  La w  J u dge ,  on  
W e dn esd ay ,  No vemb e r  2 3 ,  2 01 1 .   A t  th a t  t i m e ,  a l l  p a r t i e s  w er e  g iv e n  a n  
o p po r t un i t y  t o  p r e se n t  e v id e n c e  on  th e  f o l l o win g  i s su e  o r  i s s u es :  
 

1 .  W h e th e r  t h e  Emp lo ye r  f i l e d  a  t i me l y  r e q u e s t  fo r  
r e c o ns i d e r a t i o n  o f  t h e  M a r c h  3 1 ,  2 0 11  
D E TE RM IN A T IO N  O F  LIA B IL IT Y  F O R  E MP LO Y M E NT 
O R W A GES ,  wi th  t h e  D ep a r tm e n t .  

2 .  W h e th e r  t h e  M a rc h  3 1 ,  20 11  D ET ER M IN A T IO N  O F  
LIA B I L IT Y  FO R  E MP LO Y M E NT  OR  W AG ES  be c a me 
f i na l  d u r i n g  th e  i n t e r im  p e r io d  b e f o r e  t h e  E mp lo ye r  f i l ed  
a  r e qu es t  f o r  r ec ons id e r a t i on  wi t h  t h e  D e p a r tm e n t .  

A ut ho r i t i e s :   

A .R .S .  §  23 - 72 4 ,  a n d  A r i z on a  A dm in i s t r a t i v e  Co d e ,  
S e c t i on  R 6- 3 -1 40 4 .    

 
T h e  E mp lo ye r  a p pe a r e d  t h r ou gh  i t s  p r e s id e n t ,  w ho  gav e  t e s t i mo n y.   T h e  

D e p a r tm e n t  a pp e a re d  w i th  a  w i t n es s  w h o  t es t i f i e d ,  a nd  i t s  co u ns e l  a pp ea r e d .   
T h e  s ix  p ro pos e d  Bo a r d  Ex h i b i t s  w e re  a d mi t t e d  i n to  e v i d en c e  wi t ho u t  ob j ec t io n .  

T H E  APP EA LS  BO A RD  FIN D S  t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  
a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   

 
1 .  O n  D e c emb e r  2 7 ,  20 11 ,  t h e  D e p a r tm e n t  ma i l e d  a  

D E TE RM IN A T IO N  O F  LIA B I LIT Y  FO R  EMP LO Y M EN T  OR 
W AG ES  t o  t h e  Emp lo ye r ’ s  a d dr e s s  o f  r e c o rd  ( Bd .  Ex h .  1 ) .   Th e  
d o cu m en t  w a s  s ign e d  b y “ J . A . ” ,  w h o  w as  a  t ax  a u d i t o r  
r e p r es e n t i n g  th e  D e p a r tm e n t .   T h a t  do c um en t  w as  s e n t  b y  
c e r t i f i e d  m ai l  t o  t h e  E mpl o ye r ,  a n d  t h e  Un i t ed  S t a t e s  P os t a l  
S e rv i c e  co n f i rm ed  i t s  d e l i v e r y o n  Ap r i l  1 ,  2 01 1  ( Bd .  Ex h .  2 ) .  

2 .  O n  Ma y 2 5 ,  20 11 ,  t h e  Em pl o ye r  f a x e d  a n  a pp e a l  l e t t e r  d a t ed  
M a y 2 3 ,  2 01 1 .   I t s  a u t ho r  s p e c i f i ed :   “ O n  o r  a bo u t  4 - 2 -2 0 11 ,  I  
r e c e iv e d  a  l e t t e r  f r om  a  [ J .A . ]  s t a t i n g  m y i n de p e nd en t  
c o n t r a c t o r s  a r e  i n s t e a d  e mp lo ye e s  a nd  I  o w e d  t ax e s  f r om  th em.   
I  h a v e  a t t em pt ed  to  r e a c h  v i a  t e l ep hon e  e v e r yd a y  t h i s  [ J . A . ]  o r  
o n e  o f  he r  su pe r io r s  wi th  ab so lu t e l y n o  su c c es s .  …  M y r e q u es t  
i s  yo u  w i l l  a l l o w  m e  to  a p p ea l  a s  [ J . A . ]  h a s  NE V ER  sp o ke  to  
m e  o r  a n yo n e  o n  my s t a f f .  … ” ( Bd .  Ex h .  3 ) .  
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3 .  In  t h e  M a y 2 3 ,  20 11  a pp e a l  l e t t e r ,  t h e  a u th o r  a l s o  r e f e r re d  to  a  
s e p a ra t e  p ro c e e d ing  i n vo lv i n g  a  p a r t i c u l a r  wo rk e r  who m  h e  
d e s c r ib e d  as :   “ …  o n e  v e r y i n e p t  an d  i n co mp et e n t  i n d epe n d en t  
c o n t r a c t o r  w hom  I  h a v e  a l r e ad y h a d  a  h e a r i n g  wi th  a  j ud ge  o v e r  
…  In  a  r e c o r d ed  ph o ne  c on f e r en c e  …  I  h a v e  n e ve r  he a r d  t he  
j ud ge s  ou t com e ,  wh i ch  th i s  h e a r in g  w a s  do n e  ov e r  t w o  m o n ths  
a go .  … ”  ( Bd .  Ex h .  3 ) .  

4 .  O n  Au gu s t  8 ,  20 11 ,  t h e  D ep a r t me n t  i s su e d  i t s  d e c i s io n  o n  t h e  
t im e l i n es s  o f  t h e  E mp lo ye r ’ s  a p p e a l ,  h o l d in g  t h a t  t he  1 5 - d a y  
a p p e a l  p e r i od  ex p i r e d  on  Ap r i l  1 5 ,  2 0 11 ,  a nd  th e  Ma rc h  31 ,  
2 0 11  DE TER M IN A T IO N  O F  LIA B IL I T Y  FOR  E MP LO Y M E NT 
O R  W AG ES  i s  f i n a l .   T h es e  do c um e n t s  w e r e  m a i l ed  t o  t he  
E mp lo ye r  b y c e r t i f i e d  m ai l  ( Bd .  Ex h s .  4 A ,  4 B) .  

5 .  T h e  Emp lo ye r  r e q ue s t e d  a  fo rm al  h e a r i n g  in  a  l e t t e r  po s tm a rk e d  
o n  A u gus t  15 ,  20 1 1 .   T he  Em ploye r  d i s c uss e d  a  s e p a r a t e  
p r o c ee d i n g  t ha t  ha d  i nv o l ve d  a  h ea r in g  w i th  a  j u dge ,  bu t  
i n s i s t e d  t ha t  he  ha d  n o t  r e c e iv e d  t he  j ud ge ’ s  d e c i s io n  v i a  e -
m ai l .   H e  a l s o  c on t en d ed  t ha t  h e  h ad  “ … c a l l e d  i n  t he  l a t t e r  
p a r t  o f  Ap r i l  t o  ge t  a n  up da t e  …  I  w a s  t o ld  i t  w as  p as t  t h e  15  
d a ys  t o  a p p e a l ,  b u t  s e n d  a  l e t t e r  v i a  f ax  a n yw a y,  w h i c h  I  d i d .   I  
w a s  d en i ed  an  a pp ea l  a s  i t  w a s  t oo  l a t e  … ” ( Bd .  Ex h .  5 A) .  

 

A r i z o n a  R e v i s e d  S t a t u t es  §  2 3 -7 24 ,  p ro v i d es  i n  p a r t  a s  fo l l o ws :  
 

A .  W h e n  t he  d ep a r t men t  m ak e s  a  d e t e rmin a t io n ,  w h i ch  
d e t e r min a t io n  s h a l l  b e  m a d e  e i t he r  on  t h e  mot io n  o f  
t h e  d e p ar tm en t  o r  o n  a pp l i c a t i on  o f  a n  e m plo yi n g  
u n i t ,  t h a t  a n  e mp loyi n g  u n i t  c ons t i t u t e s  a n  e mpl o ye r  
a s  d e f i n ed  in  s ec t i on  2 3 -6 13  o r  t h a t  s e rv i c es  
p e r f o r me d  fo r  o r  i n  c on n e c t i on  wi t h  t h e  b us i n es s  o f  
a n  e mp lo yi n g  u n i t  c o ns t i t u t e  em pl o ym e n t  a s  d e f i n ed  
i n  s e c t io n  2 3 -6 15  t h a t  i s  n o t  ex emp t  u n d er  s e c t i on  
2 3 -6 17  o r  t h a t  r emu n e r a t i on  fo r  s e r v i c e s  co ns t i t u t es  
w a ge s  a s  d e f ine d  in  s e c t io n  2 3 -6 22 ,  t h e  
d e t e r min a t io n  sh a l l  b e co m e f i n a l  w i th  r e sp e c t  t o  t h e  
e m plo yi n g  u n i t  f i f t e e n  d a ys  a f t e r  w r i t t en  no t i ce  i s  
s e r v ed  pe r so n a l l y ,  b y e l e c t r on i c  t r a nsm is s io n  o r  b y  
m ai l  ad dr e s s e d  to  t h e  l a s t  k no wn  a d d r es s  o f  t he  
e m plo yi n g  u n i t ,  u n l e s s  w i t h in  suc h  t im e  th e  
e m plo yi n g  u n i t  f i l e s  a  w r i t t en  r e q u es t  fo r  
r e c o ns i d e r a t i o n .  

B .  W h e n  a  r eq u es t  f o r  r e c on s i de r a t i on  i s  f i l ed  as  
p r e s c r ib ed  i n  s ub s e c t i on  A  o f  t h i s  s e c t i on ,  a  
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r e c o ns i d e r e d  d e t e r mi n a t i on  sh a l l  b e  m a d e .  … 
[ E mp h as i s  a dd e d] .    

*           *           *  
 

A r i z o n a  Ad min i s t r a t i v e  Co d e ,  S ec t i on  R 6 -3 -1 40 4 ,  p r ov i d es  i n  p a r t :  
 

A .  Ex c ep t  a s  o t h e rwi s e  p ro v id e d  b y s t a tu t e  o r  b y  
D e p a r tm e n t  r e gu l a t i on ,  a n y  p a ym e n t ,  a p p e a l ,  a p p l i -
c a t i on ,  r eq u es t ,  no t i c e ,  ob j e c t io n ,  p e t i t i on ,  r ep or t ,  
o r  o th e r  i n fo rm a t io n  o r  do c um en t  s ub mi t t ed  t o  t he  
D e p a r tm e n t  sh a l l  b e  c o ns i d e r ed  r e ce i v ed  b y a n d  
f i l e d  wi th  t h e  D e p ar tm e n t :  

*           *           *  

2 .  I f  t r a n smi t t ed  b y a n y m e a n s  o t h e r  t h an  th e  
U n i t ed  S t a t es  P os t a l  S e r v i c e  o r  i t s  su c c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e ce i v ed  b y t h e  D ep a r tm e n t .  

*           *           *  
B .  T h e  s ub mis s i on  o f  a n y p a ym e n t ,  a pp ea l ,  ap p l i c a t i on ,  

r e q u es t ,  no t i c e ,  o b j e c t io n ,  p e t i t i on ,  r e p o r t ,  o r  o th e r  
i n fo rm at io n  o r  d oc u m en t  no t  wi th i n  t he  sp e c i f i ed  
s t a tu to r y o r  r e gu la t o r y p e r i od  s h a l l  b e  co ns i d e re d  
t im e l y i f  i t  i s  e s t ab l i s h ed  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r tm e n t  t h a t  t he  d e l a y i n  s ub mis s io n  w as  du e  t o :  
D e p a r tm e n t  e r ro r  o r  m i s i n fo rm at io n ,  d e l a y o r  o t h e r  
a c t i on  o f  t he  Un i t e d  S t a t es  Po s t a l  S e rv i c e  o r  i t s  
s u c c es s o r ,  o r  wh en  t h e  d e l a y i n  s u bmi ss i on  w a s  b e -
c a u s e  t h e  i n d iv id ua l  ch a n ged  h i s  m a i l i n g  a dd r es s  a t  
a  t im e  wh e n  t he r e  w o u l d  h a v e  b e e n  n o  r e as on  f o r  
h im  to  n o t i f y  t h e  De p a r t m en t  o f  t h e  add r e s s  c h an ge .  

1 .  Fo r  su bmi ss i on  t h a t  i s  no t  wi th i n  t h e  s t a tu to r y  
o r  r e gu l a to r y  p e r io d  t o  b e  co ns i d e r ed  t i me l y,  
t h e  i n t e r es t e d  p a r t y  m u s t  s ubm i t  a  w r i t t e n  
ex p l a na t i on  s e t t i n g  f o r t h  t h e  c i r c um s ta n c e s  o f  
t h e  d e l a y.  

*           *           *  

3 .  N o  s ubm iss io n  sha l l  b e  c on s i d e r e d  t im e l y i f  
t h e  d e l a y i n  f i l i n g  w a s  u n r e a so na b l e ,  a s  
d e t e r min e d  b y  t h e  D e p ar tme n t  a f t e r  
c o ns id e r i n g  th e  c i r c u ms t a n c es  i n  t he  ca s e .  

*           *           *  
C .  A n y n o t i ce ,  r ep o r t  f o rm ,  d e t e r min a t io n ,  d e c i s io n ,  

a s s es sm e n t ,  o r  o t h e r  d o cu m en t  ma i l e d  b y  t h e  
D e p a r tm e n t  s h a l l  b e  c on s id e r e d  as  h av in g  b e en  
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s e r v ed  o n  t h e  a dd re s s e e  o n  th e  d a t e  i t  i s  m a i l ed  t o  
t h e  ad dr e s s e e ’ s  l a s t  kn o wn  a dd r es s  i f  n o t  s e rv e d  in  
p e r so n .  . . .  [ Em ph a s i s  a dd e d] .  

 
T h e  re c o rd  re v e a l s  t ha t  a  co p y o f  t he  D E TER M IN A T IO N  O F  LIA B I L IT Y  

FO R  E MP LO Y M E NT  OR  W AG ES  w as  s e n t  b y c e r t i f i ed  m ai l  o n  M ar c h  3 1 ,  2 0 11 ,  
t o  t h e  Em plo ye r ' s  l a s t  k no wn  a d dr es s  o f  r ec o rd .   T h e  E m pl o ye r  r e c e i v ed  t he  
d o cu m en t  i n  a  t im e l y m a n n e r ,  a s  d emo ns t ra t ed  b y h i s  r e f e r e n c es  i n  h i s  M ay 2 3 ,  
2 0 11  a pp e a l  l e t t e r .   H e  r e f e r r e d  t o  t h e  c on te n t  o f  t h e  M a r ch  3 1 ,  2 011  
d e t e r min a t io n ,  a n d  h e  r e f e r r e d  t o  i t s  a u th o r  b y n a m e .   H e  a c k n o wl e d ged  in  
w r i t i n g  t h a t  h e  had  r e c e i ve d  a  l e t t e r  f r om  [ J .A . ]  “ on  o r  a bo u t ”  Ap r i l  2 ,  2 0 11 ,  
w h ic h  i s  co ns i s t en t  w i th  t h e  m a i l i n g  da t e  a n d  t h e  po s t a l  s e r v i c e ’ s  d e l i v e r y d a t e .   
T h e  m ai l i n g  o f  t h e  d o cu m en t  t o  h i m  wa s  co n f i rm ed  b y t h e  p os t a l  s e r v i c e  t r ac k in g  
o f  t h e  s am e  c e r t i f i e d  m ai l  num b e r  t h r ou gh  i t s  de l iv e ry  ( Bd .  Ex hs .  1 -3 ) .   T he  
D E TE RM IN A T IO N  O F  LIA B IL IT Y  FO R  E MP LO Y M E NT  OR  W AG ES  i n c l ud ed  
t h e  fo l l ow in g  i n s t ru c t io ns  ( Bd .  Ex h .  1 ) :  

 
A PP EA L R IG H T S :   T h i s  d e t e r min a t io n  b e com e s  FI NAL  
u n l e s s  w r i t t en  r e qu e s t  f o r  r e co ns i d e r a t i on  i s  f i l e d  wi th  
t h i s  D e p a r tm e n t  a t  t h e  a bo v e  a dd r es s  w i th in  f i f t ee n  ( 15 )  
d a ys  a f t e r  t h e  d a t e  o f  t h i s  d e t e rmi na t i on  as  p r ov i d ed  in  
A .R .S .  § 23 -7 24 .   A n y r e q u e s t  fo r  r ec o ns id e r a t i on  sh ou l d  
i n c lu d e  yo u r  E m plo ye r  A c c o u n t  No .  a n d  a  s t a t em e n t  o f  
t h e  r e aso ns  yo u  b e l i e v e  t h e  de t e r mi na t io n  i s  i n co r r ec t .  …  
[ E mp h as i s  i n  o r i g in a l ] .  

 
T h e  E mp lo ye r ’ s  r eq u es t  f o r  r e c on s ide r a t i on  w as  f i l e d  b y f a x  on  M a y 2 5 ,  

2 0 11 ,  wh i c h  i s  mo r e  t h a n  15  d a ys  f r om  t he  d a t e  o f  t h e  de t e r mi na t io n .   T h e  
E mp lo ye r ’ s  r eq u es t ,  t h e r e f o r e ,  w as  n o t  f i l ed  wi t h in  t h e  s t a t u to r y t im e .  
 

T h e  E mp lo ye r  t e s t i f i ed  t h a t ,  u n t i l  r e ce n t l y ,  h e  b e l i e ve d  h e  w as  i n vo l v ed  i n  
a  s in g l e  ad j ud ic a t i on .   H o we v e r ,  h i s  c on f us i on  r e ga rd in g  t he  e l i g ib i l i t y  f o r  
b e n e f i t s  c a s e  t h a t  h a d  p r oc e e d ed  t o  a  h e a r i n g ,  an d  th e  t ax  l i ab i l i t y  a d j ud i ca t i on  
r e p r es e n t ed  b y t h e  a u d i to r ’ s  i s su a nc e  o f  t h e  DE TE RM IN A T IO N  O F  LIA B IL IT Y  
FO R  E MP LO Y M EN T  OR W A GES ,  do e s  no t  ex cus e  h i s  d e l a y i n  f i l i n g  a  r e q u es t  
f o r  r e c ons id e r a t i o n  o f  t h e  DET ER M IN A T IO N  O F  LIA B I L IT Y  FO R  
E MP LO Y M E NT  O R  W A GE S.   T h e  t ax  l i a b i l i t y  d e t e rmi n a t i on  c a r r i e d  i t s  o w n ,  
s e p a ra t e  a pp e a l  r i gh t s  an d  w a s  no t  de p e nd e n t  u po n  th e  o u t co m e o f  t h e  he a r in g  
a n d  s ub s eq u en t  d ec i s io ns  i n vo l v i n g  a  s in g l e  wo rk e r ’ s  e l i g i b i l i t y  f o r  b e n e f i t s .   
W e  i d en t i f y  t h e  s ep a r a t e  c a s es  a s  U -1 2 61 54 4- 00 1  d e c ide d  M a r ch  3 1 ,  2 01 1 ;  U -
1 2 61 54 4- 00 1 - B  de c i de d  J u l y 1 2 ,  2 01 1 ;  an d  U - 12 6 15 44 -0 01 - BR de c i ded  
N o v emb e r  1 0 ,  2 01 1 .  

 
T h e  E mp lo ye r  d id  n o t  m e e t  t h e  s t a tu to r y r e q u i r e m en t  t o  a v o i d  f i n a l i t y  o f  

t h e  d e t e rmi n a t i on ,  b e c au s e  t h e  Empl o ye r  d i d  n o t  f i l e  a  t im e l y r e q u e s t  f o r  
r e c o ns i d e r a t i o n .   Th e  Em pl o ye r  h a s  no t  e s t a b l i sh e d  an y f a c t  t h a t  wo u ld  i nv o ke  
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t h e  p r ov i s i on s  o f  A r i z on a  A dmi n i s t r a t i v e  Co d e ,  S ec t io n  R 6 -3 -1 40 4 ( B) ,  a nd  
p e rm i t  f i nd in g  th a t  t h e  r eq u es t  f o r  r e c on s i de r a t i o n  w as  t im e l y  f i l ed .   
A c c o rd in g l y,   

 
T H E  APP EA LS  BO A R D  A FFI R MS  t he  D e p a r tm e n t ’ s  d e c i s io n  d a t ed  A u gus t  

8 ,  r e ga r d i n g  th e  l a t e  f i l i n g  o f  t h e  Em pl o ye r ’ s  r e qu e s t  f o r  r e c o ns i d e r a t i o n .  

T h e  DE TE RM IN A T IO N  O F  LIA B I LIT Y  FO R EM P LO Y ME N T  O R  W A GES 
d a t ed  M a r ch  3 1 ,  2 01 1 ,  r em ai ns  i n  fu l l  f o r c e  a nd  e f f e c t .  
 

D A T ED :  
 
 

A PP EA LS  BO AR D 
 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
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H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .  W e c on s id e r  t h e  r e qu e s t  f o r  r ev i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  

m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

 
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

 
C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  

r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

 
D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  

a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 

Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions  
 

___________________________________________________________________________________ 
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A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
 
(x )  E r :   x xx x   A c c t .  No :   x x xx xx x- 0 00  
 
 
(x )  E LI  D  G O LO B  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 
            Fo r  Th e  Ap p e a l s  Bo ar d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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_____________________________________________________________________________________ 
 
x x xx  S TA T E O F AR IZO N A  E  S  A  T A X U NIT  

℅ E LI  D  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M FOR  B EN E FITS  
T h e  D e pa r tm en t  o f  E c o no mi c  S e c ur i t y  p r o v i d es  l an gua ge  a s s i s t a n c e  f r ee  o f  
c h a r ge .   Fo r  a s s i s t a n ce  i n  yo u r  p r e fe r r e d  l an gu a ge ,  p l e a s e  c a l l  ou r  O f f i c e  o f  
A p p e a l s  (6 02 )  34 7 -6 3 43 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US BE NE FI CIOS 
T h e  D e p a r tm e n t  o f  E c on omi c  S e cu r i t y  s u m in i s t r a  a yu d a  d e  l o s  i d i om as  g ra t i s .   
P a r a  r e c i b i r  a yu d a  e n  su  i d io m a  p re f e r i do ,  po r  f av or  c om un ic a r se  c on  l a  o f i c i na  
d e  ap e l a c io ne s  ( 602 )  3 47 - 63 43 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
D IS M ISSE D 

 

T H E E M PL OY ER  p e t i t i o ne d  f o r  h ea r i n g  f r om  t he  D ep ar tm e n t ’ s  d e c i s i on  
l e t t e r  i s su ed  on  Ma y 2 ,  2 0 11 ,  w h i c h  h e ld  t h a t  “ t h e  D e te r mi n a t i on  i s s u ed  M a r ch  
2 4 ,  2 01 1  i s  f i n a l ”  b e c a us e  t h e  w r i t t en  r e q u es t  fo r  r e co ns i d e r a t i o n  w as  n o t  t i me l y  
f i l e d .    
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T h e  Em pl o ye r ’ s  p e t i t i on  w a s  d a t ed  Ju n e  20 ,  20 11 ,  a nd  f i l ed  o n  J u n e  22 ,  
2 0 11 ,  a c co rd in g  t o  t h e  po s tm a rk .   T h e  A p p e a l s  Bo a r d  h a s  j u r i s d i c t i o n  t o  c ons i d e r  
t h e  t im e l in es s  o f  t he  p e t i t i on  fo r  h e a r in g  f i l ed  i n  t h i s  m a t t e r  p u r su a n t  t o  A . R . S .  §  
2 3 -7 24 ( B) .  

 
T H E  APPE A LS  BO A R D  s ch e du led  a  t e l ep ho n e  he a r in g ,  w h i ch  w as  

c o nv e n ed  o n  De c emb e r  1 ,  20 11 ,  b ef o r e  A p p e a l s  Bo a rd  A d min i s t r a t i v e  La w  J ud ge  
M a r k  H .  P r e n y.   A t  t h a t  t i m e ,  a l l  pa r t i e s  w e r e  g iv en  a n  o pp o r tu n i t y  t o  p re s en t  
e v id e nc e  o n  th e  f o l l o win g  i s s u e :  
 

1 .  W h e th e r  t he  Em plo ye r ’ s  p e t i t i on  t o  t h e  A pp e a l s  Bo ar d  
f o r  a  he a r i n g  f rom th e  D e p a r tm en t ’ s  d e c i s i on  i s su e d  on  
M a y 2 ,  2 01 1 ,  s ho u ld  be  co ns id e r ed  t ime l y f i l e d .  

S e e :  A .R . S .  §  2 3 - 7 24 ,  an d  A r i z ona  A dm in i s t r a t i v e  C od e ,  
S e c t i on s  R6 -3 - 14 04  a nd  R 6- 3 -1 50 6 .    

 
O n  th e  s ch e du l e d  d a t e  o f  h e a r in g ,  n o  Em pl o ye r  w i tn e s s e s  ap p ea r e d  to  

t e s t i f y .   C o un s e l  f o r  t h e  De p a r tme n t  w as  p r es en t ,  a n d  a  w i tn e s s  f o r  t he  
D e p a r tm e n t  t e s t i f i ed .   Bo a rd  Ex h ib i t s  1  t h r ou gh  7  w er e  a d mi t t e d  i n to  ev i de n c e .   
W e h av e  c a r e fu l l y  r e v i e w ed  t h e  r e co rd .  

 
T H E  APPE A LS  BO A R D  FIN D S  t h a t  w e  a r e  un ab l e  t o  p r o c e ed  to  a  r ev i ew 

o n  th e  m er i t s  o f  t h i s  c as e ,  be c a us e  t he  E m plo ye r  h a s  f a i l e d  t o  c omp l y  w i th  t h e  
r e gu l a t o r y p r e r e q u i s i t e s  t ha t  wo u ld  e n t i t l e  t h e  Em pl oye r  t o  a  r e v i e w  o f  t he  
D e p a r tm e n t ' s  r e c ons id e r ed  d e t e rm in a t io n .  

 
A r i z o n a  R e v i s e d  S t a t u t es  §  2 3 -7 24 ,  p ro v i d es  i n  p e r t i n e n t  p a r t :  

 
A .  W h e n  t he  d ep a r t men t  m ak e s  a  d e t e rmin a t io n ,  w h i ch  

d e t e r min a t io n  s h a l l  b e  m a d e  e i t he r  on  t h e  mot io n  o f  
t h e  d e p ar tm en t  o r  o n  a pp l i c a t i on  o f  a n  e m plo yi n g  
u n i t ,  t h a t  a n  e mp loyi n g  u n i t  c ons t i t u t e s  a n  e mpl o ye r  
a s  d e f i n ed  in  s ec t i on  2 3 -6 13  o r  t h a t  s e rv i c es  
p e r f o r me d  fo r  o r  i n  c on n e c t i on  wi t h  t h e  b us i n es s  o f  
a n  e mp lo yi n g  u n i t  c o ns t i t u t e  em pl o ym e n t  a s  d e f i n ed  
i n  s e c t io n  2 3 -6 15  t h a t  i s  n o t  ex emp t  u n d er  s e c t i on  
2 3 -6 17  o r  t h a t  r emu n e r a t i on  fo r  s e r v i c e s  co ns t i t u t es  
w a ge s  a s  d e f ine d  in  s e c t io n  2 3 -6 22 ,  t h e  
d e t e r min a t io n  sh a l l  b e co m e f i n a l  w i th  r e sp e c t  t o  t h e  
e m plo yi n g  u n i t  f i f t e e n  d a ys  a f t e r  w r i t t en  no t i ce  i s  
s e r v ed  pe r so n a l l y ,  b y e l e c t r on i c  t r a nsm is s io n  o r  b y  
m ai l  ad dr e s s e d  to  t h e  l a s t  k no wn  a d d r es s  o f  t he  
e m plo yi n g  u n i t ,  u n l e s s  w i t h in  suc h  t im e  th e  
e m plo yi n g  u n i t  f i l e s  a  w r i t t en  r e q u es t  fo r  
r e c o ns i d e r a t i o n .  



A p p e a l s  Bo a r d  No .  T - 12 93 82 3 -0 01 - B  -  P a ge  3  

B .  W h e n  a  r eq u es t  f o r  r e c on s i de r a t i on  i s  f i l ed  as  
p r e s c r ib ed  i n  s ub s e c t i on  A  o f  t h i s  s e c t i on ,  a  
r e c o ns i d e r e d  d e t e rm in a t io n  sh a l l  b e  m ad e .   T he  
r e c o ns i d e r e d  d e t e rm in a t io n  s ha l l  b eco m e  f in a l  w i th  
r e s p ec t  t o  t h e  em pl o yi n g  u n i t  t h i r t y  d a ys  a f t e r  
w r i t t e n  no t i ce  o f  t h e  r e c on s id e r e d  d e t e rm in a t io n  i s  
s e r v ed  pe r so n a l l y ,  b y e l e c t r on i c  t r a nsm is s io n  o r  b y  
m ai l  ad dr e s s e d  to  t h e  l a s t  k no wn  a d d r es s  o f  t he  
e m plo yi n g  u n i t ,  u n l e s s  w i t h in  suc h  t im e  th e  
e m plo yi n g  u n i t  f i l e s  w i th  t h e  ap pe a l s  bo a r d  a  
w r i t t e n  p e t i t i on  f o r  h ea r in g  o r  r e v i ew .   Th e  
d e p a r tm e n t  m a y f o r  go o d  c au se  ex t en d  t h e  p e r i od  
w i t h i n  w h i c h  th e  wr i t t en  pe t i t i o n  i s  t o  b e  su bmi t t ed .   
I f  t h e  r ec on s i d e r e d  d e t e rm in a t io n  i s  ap p e a l ed  to  t he  
a p p e a l s  b oa r d  an d  t h e  d e c i s i on  b y  t h e  a p p e a l s  b o ar d  
i s  t h a t  t h e  em pl o yi n g  u n i t  i s  l i ab l e ,  t h e  em pl o yi n g  
u n i t  s h a l l  s ubm i t  a l l  r eq u i r ed  c on t r ibu t i on  a nd  w a ge  
r e p o r t s  t o  t h e  d ep a r t m en t  wi th i n  fo r t y- f i v e  d a ys  
a f t e r  t h e  d ec i s i on  b y t h e  a p p e a l s  bo ar d .   [ Em ph a s i s  
a d d ed] .    

 
A r i z o n a  Ad min i s t r a t i v e  Co d e ,  S ec t i on  R 6 -3 -1 50 6 ( B) ,  p rov id e s  i n  p e r t i n en t  

p a r t :  
 
B .  P e t i t i on  f o r  h e a r ing  o r  r ev i e w 

1 .  A n y i n t e r es t ed  p a r t y  t o  a  r e co ns id e r ed  
d e t e r min a t io n  o r  a  d e n i a l  o f  a pp l i c a t i o n  f o r  
r e c o ns i d e r e d  d e t e rm in a t io n  o r  a  p e t i t i o n  fo r  
r e a s s e s sm e n t  m a y p e t i t i o n  t he  A pp e a l s  Bo ar d  
f o r  r ev i ew .   Th e  p e t i t i o n  s ha l l  b e  i n  w r i t i n g  
a n d  sh a l l  b e  s i gne d  b y t h e  a p p e l l an t  o r  t he  
a u th o r i z ed  a ge n t .  …   

*           *           *  

2 .  T h e  p e t i t i o n  mu s t  b e  f i l ed  wi th in  3 0  d a ys  
( u n l es s  t h e  t im e  i s  ex t e nd e d  fo r  goo d  c a us e )  
a f t e r  m a i l i n g  o f  t h e  r e c o ns i d e r ed  
d e t e r min a t io n  o r  de n i a l  t h e re o f  i nv o lv in g  o n e  
o f  t he  fo l l o wi n g  i s s u es :  

a .  A n  em pl o yi n g  u n i t  c on s t i t u t e s  a n  e m plo ye r  
( A .R .S .  §  2 3 -7 24 ) ;  

 

*           *           *  
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c .  S e rv i c e s  p e r fo rm ed  f o r  o r  i n  c on n e c t io n  w i th  
t h e  bu s i ne s s  o r  t he  e mp lo yi n g  un i t  c o ns t i t u t e  
e m plo ym e n t  ( A . R .S .  §  23 -7 24 ) ;  

d .  R em un e r a t io n  fo r  s e r v i c es  c o ns t i t u t e  w a ge s  
( A .R .S .  §  2 3 -7 24 )  …  [ E mp h as i s  a dd ed] .    

 
T h e  r e co rd  r e v ea l s  t h a t  t h e  De p a r tm en t ’ s  r e co ns i d e re d  d e t e r min a t io n  w as  

s e n t  b y c e r t i f i e d  ma i l  o n  M a y 2 ,  2 01 1 ,  t o  t h e  Em plo ye r ' s  l a s t  kn ow n  ad d r es s  o f  
r e c o rd  ( Bd .  Ex h .  4 ) .   T h e  p e t i t i o n  t o  t h e  Ap p e a l s  Bo a rd ,  h o w ev e r ,  w as  f i l ed ,  a s  
i nd i c a t ed  b y t h e  po s t ma r k ,  on  J u ne  22 ,  2 01 1  ( Bd .  Ex h .  6 E ) ,  mo r e  t ha n  3 0  d a ys  
f r om  t h e  d a t e  o f  t he  r e co ns id e r ed  d e t e r mi n a t i on .   T h e  p e t i t i o n ,  t h e r e f o r e ,  w as  n o t  
f i l e d  wi th i n  t h e  s t a t u t o r y t im e .  
 

A r i z o n a  Ad min i s t r a t i v e  Co d e ,  S ec t i on  R 6 -3 -1 40 4 ,  p r ov i d es  i n  p a r t :  
 

A .  Ex c ep t  a s  o t h e rwi s e  p ro v id e d  b y s t a tu t e  o r  b y  
D e p a r tm e n t  r e gu la t i on ,  a n y p a ym e n t ,  ap p e a l ,  
a p p l i c a t i o n ,  r e qu es t ,  no t i c e ,  o b j e c t i on ,  pe t i t i o n ,  
r e p o r t ,  o r  o th e r  i n f o rm a t io n  o r  d o cum e n t  su bmi t t ed  
t o  t h e  D ep a r tm e n t  s h a l l  b e  c o ns i d e re d  r e c e i v ed  b y  
a n d  f i l ed  w i th  t h e  D e p a r tm e n t :  

1 .  I f  t r a n smi t t ed  v i a  t h e  Un i t ed  S t a t es  Po s t a l  
S e rv i c e  o r  i t s  suc c e s so r ,  o n  t he  da t e  i t  i s  
m a i l ed  a s  sh o wn  b y t h e  p o s t m ar k ,  o r  i n  t he  
a b s en c e  o f  a  po s tma r k  th e  p os t a ge  m et e r  m ar k ,  
o f  t h e  en v e lo p e  in  w h i c h  i t  i s  r e c e i ve d ;  o r  i f  
n o t  po s tm a rk e d  o r  p os t a ge  m et e r  m a rk e d  o r  i f  
t h e  m a r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  on  
t h e  do c um en t  a s  t he  d a t e  o f  c omp l e t i on .  

2 .  I f  t r a n smi t t ed  b y a n y m e a n s  o t h e r  t h an  th e  
U n i t ed  S t a t es  P os t a l  S e r v i c e  o r  i t s  su c c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e ce i v ed  b y t h e  D ep a r tm e n t .  

*     *     *  
B .  T h e  s ub mis s i on  o f  a n y p a ym e n t ,  a pp ea l ,  ap p l i c a t i on ,  

r e q u es t ,  no t i c e ,  o b j e c t io n ,  p e t i t i on ,  r e p o r t ,  o r  o th e r  
i n fo rm at io n  o r  d oc u m en t  no t  wi th i n  t he  sp e c i f i ed  
s t a tu to r y o r  r e gu la t o r y p e r i od  s h a l l  b e  co ns i d e re d  
t im e l y i f  i t  i s  e s t ab l i s h ed  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r tm e n t  t h a t  t he  d e l a y i n  s ub mis s io n  w as  du e  t o :  
D e p a r tm e n t  e r ro r  o r  m i s i n fo rm at io n ,  d e l a y o r  o t h e r  
a c t i on  o f  t he  Un i t e d  S t a t es  Po s t a l  S e rv i c e  o r  i t s  
s u c c es s o r ,  o r  w h en  t h e  d e l a y  i n  su bm iss io n  w as  
b e c a us e  t he  i n d iv id u a l  ch a n ge d  h i s  m a i l i n g  ad d re s s  
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a t  a  t i m e  wh e n  t h e re  w o u l d   h av e  b e e n  n o  r e a so n  fo r  
h im  to  n o t i f y  t h e  De p a r t m en t  o f  t h e  add r e s s  c h an ge .  

 
*     *     *  

In  t h e  p e t i t i o n ,  t he  E m pl o ye r  r a i s e s  a s s e r t i on s  a s  t o  w h y i t s  r e qu e s t  f o r  
r e c o ns i d e r a t i o n  h ad  b e en  f i l e d  l a t e ,  b u t  t h e  E mpl o ye r  g i v e s  n o  ex p la n a t io n  fo r  
t h e  l a t e  f i l i n g  o f  t h e  p e t i t i on  fo r  h e a r i n g  ( Bd .  Exh .  6 A ) .   Th e  o r ig i n a l  
D e t e rmi n a t i on  o f  U n em pl o ym e n t  In s u r a n ce  Li a b i l i t y ,  t h e  “ D et e rm in a t io n , ”  w a s  
m ai l ed  t o  t h e  Em pl o ye r ’ s  l a s t  a dd r es s  o f  r e c o rd  o n  M ar c h  2 4 ,  2 01 1  ( Bd .  Ex h .  
1 A ) .   T h e  D e t e rmi n a t i on  w as  r e tu rne d  t o  t h e  De p a r tme n t  a f t e r  t h e  Empl o ye r  
f a i l e d  t o  c l a im  t he  c e r t i f i ed  l e t t e r  f ro m th e  U n i t e d  S t a t e s  P os t a l  S e r v i c e  a f t e r  
t w o  n o t i c es  f r om  th e  Po s t a l  S e rv i c e  (Bd .  Ex h .  2 A ) .   L i k e w is e ,  t h e  D e p ar tme n t ’ s  
r e c o ns i d e r e d  d e t e rm in a t io n  w as  a l so  r e t u r n ed  t o  t h e  D e p ar tm en t  a f t e r  t h e  
E mp lo ye r  f a i l ed  t o  c l a im  th e  c e r t i f i e d  l e t t e r  f r om  t he  U n i t ed  S t a t es  Po s t a l  
S e rv i c e  a f t e r  t w o  no t i c es  f r om  th e  Po s t a l  S e rv i c e  ( Bd .  Exh .  5 A ) .    

 
In  c o n s id e r i n g  w he t h er  an  em pl o yi n g  u n i t  c on s t i t u t e s  a n  em pl o ye r ,  u nd er  

A .R .S .  §  23 -7 24  an d  A r i z o n a  A dmi n i s t r a t i v e  Co de ,  S e c t i on  R6 -3 - 15 06 ( B) (2 ) ,  a  
p e t i t i o n  f o r  h e a r ing  o n  t h a t  i s s u e  mus t  b e  f i l e d  wi th i n  t h i r t y  d a ys  a f t e r  m a i l i n g  
o f  t h e  r e co ns id e r ed  d e t e rm in a t io n ,  un l es s  t h e  t im e  i s  ex t en d ed  f o r  go o d  c a u se .   
U n d er  A r i z on a  A dm in i s t r a t i v e  C od e ,  S e c t i on  R 6- 3 -1 40 4(B) ,  a n  a pp e a l  o r  p e t i t i on  
f i l e d  b e yo n d  t h e  s t a t u to r y p e r i od  s h a l l  b e  c on s i de r e d  t ime l y f i l ed  i f  t h e  d e l a y i s  
t h e  r es u l t  o f :  ( 1 )  D e p a r tm e n t  e r ro r  o r  m i s i n fo rm a t io n ,  ( 2 )  d e l a y o r  o t h e r  ac t i on  
b y t h e  P os t a l  S e r v i c e ,  o r  (3 )  t he  i nd iv i du a l  c ha n ge d  h i s  m a i l i n g  ad dr e s s  a t  a  t im e  
w h e n  t he r e  wo u l d  h a v e  b e e n  n o  r ea so n  t o  no t i f y  t h e  D e p a r t m en t  o f  t h e  ad d res s  
c h a n ge .    

 
H e r e ,  t h e  r e co rd  e s t a b l i sh e s  t h a t  t he  Em plo ye r  d i d  n o t  r e c e i v e  t he  

D e p a r tm e n t ’ s  M a y 2 ,  2 01 1  de c i s i on  l e t t e r  b e c au s e  t h e  Emp lo ye r  f a i l e d  t o  r e t r i ev e  
t h e  c e r t i f i ed  l e t t e r  f r om  t h e  U n i t e d  S t a t e s  Po s t a l  S e rv i ce  i n  sp i t e  o f  t h e  Po s t a l  
S e rv i c e  h a v in g  t wic e  g i v e n  t h e  Emp loye r  n o t i c e  o f  t he  l e t t e r .   Th e  E mpl o ye r  d id  
n o t  ap p e ar  a t  t h e  Bo a r d  h e a r in g  a nd  f a i l ed  t o  p r e s en t  a n y e v i d en c e  ex p la i n in g  
w h y t h e  l e t t e r  w a s  n o t  p i c k ed  up ,  o r  w h y t h e  p e t i t i o n  fo r  h e a r i n g  w a s  no t  t i me l y  
f i l e d .   Th e  E mp lo ye r  h a s  no t  e s t ab l i s h ed  a n y f a c t  t h a t  wo u ld  i n vo ke  t he  
p r ov i s i on s  o f  A r i z o n a  A dmi n i s t r a t i v e  C o d e ,  Se c t io n  R6- 3 - 14 04 ( B) ,  a n d  pe r mi t  
f i nd i n g  t h e  pe t i t i o n  f o r  h ea r i n g  t im e l y f i l e d .   A c co r d in g l y ,  
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T H E  APP EA LS  BO A RD  D IS MISS ES  t h e  Em plo ye r ’ s  p e t i t i o n .   T he  
r e c o ns i d e r e d  d e t e rm in a t io n  i s s u ed  M ay 2 ,  2 01 1 ,  r e ma in s  i n  f u l l  f o r c e  an d  e f f e c t .  

 
 
D A T ED :  
 

 
A PP EA LS  BO AR D 

 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
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H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .  W e c on s id e r  t h e  r e qu e s t  f o r  r ev i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  

m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

 
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

 
C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  

r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

 
D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  

a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 

Cal l  the  Appea ls  Board  at  (602)  347-6343  w i th  any  quest ions  
 

___________________________________________________________________________________ 
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A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )  E r :  x x xx   A c c t .  No :  x xx xx xx -0 0 0  
 
  
(x )  E LI  D  G O LO B  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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x x xx  S TA T E O F  AR IZO N A  E  S  A  T AX  U NIT  
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E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT - - -  TH IS  IS  THE  A PPE ALS  BO A RD ’S  DE CIS IO N  
T h e  D e pa r tm en t  o f  E c o no mi c  S e c ur i t y  p r o v i d es  l an gua ge  a s s i s t a n c e  f r ee  o f  
c h a r ge .   Fo r  a s s i s t a n ce  i n  yo u r  p r e fe r r e d  l an gu a ge ,  p l e a s e  c a l l  ou r  O f f i c e  o f  
A p p e a l s  (6 02 )  34 7 -6 3 43 .  
 
I M PO RT A NTE - - -  EST A E S  L A  DE CI SIÓ N DE L A PPEA LS  BO AR D   
T h e  D e p a r tm e n t  o f  E c on omi c  S e cu r i t y  s u m in i s t r a  a yu d a  d e  l o s  i d i om as  g ra t i s .   
P a r a  r e c i b i r  a yu d a  e n  su  i d io m a  p re f e r i do ,  po r  f av or  c om un ic a r se  c on  l a  o f i c i na  
d e  ap e l a c io ne s  ( 602 )  3 47 - 63 43 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
A FFI R M E D 

 
T H E  E M PLO YE R  p e t i t i o ne d  fo r  a  he a r in g  f r om  t h e  De p a r t m en t ’ s  l e t t e r  

i s s u ed  o n  Feb r u ar y 6 ,  2 0 08 ,  w h ic h  h e l d  t h a t  “ … t h e  D e t e rm in a t io n  o f  
U n em pl o ym e n t  In s u r a n ce  T ax  R a t e  fo r  C a l e nd a r  Y ea r  200 8  i s  f i na l ”   b e c aus e  t h e  
E mp lo ye r ’ s  r eq u es t  f o r  r ev i e w  w a s  no t  f i l ed  wi t h in  t h e  s t a t u to r y p e r io d .  

 
T h e  E mpl o ye r ’ s  Fe b r u a r y 1 2 ,  2 00 8  r eq u es t  f o r  r ev i e w  i s  a  t im e l y p e t i t i on  

f o r  h e a r in g .   T h e  Ap p e a l s  Bo a r d  h a s  j u r i s d i c t i on  to  c o ns i d e r  t he  t i me l i ne s s  i s s ue  
i n  t h i s  ma t t e r  pu rsu a n t  t o  A .R .S .  §  23 - 7 32 ( A ) .  
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T H E  APP E A LS  BO A RD  s c h ed u l ed  a  t e l ep ho n e  h ea r i n g ,  f o r  O ct ob e r  18 ,  
2 0 11 ,  b e fo r e  A pp ea l s  Bo a rd  Ad mi n i s t r a t i v e  La w  J ud ge  D AW N  NO RT H UP.   O n  
t h a t  d a t e ,  a  h e a r ing  w a s  co nv en e d  a nd  a l l  pa r t i e s  w e r e  g i v e n  a n  op po r t un i t y  t o  
p r e s en t  ev i d en c e  on  t h e  f o l l ow in g  i s su e s :  
 

1 .  W h e th e r  t h e  Em pl oye r  f i l ed  a  t im e l y r e q u es t  f o r  r e v i ew 
o f  t he  D E TE RM IN A T IO N  O F  U N E M P LO Y M EN T  T AX 
R A TE  FOR CA LE N D AR  YE AR  2 00 8 ,  i s s u ed  o n  J an u ar y  
4 ,  2 00 8 ,  a nd    

2 .  W h e th e r  t h e  DE TE RM IN A T IO N  O F  U N E MP LO Y M E NT 
T A X  R A TE  FOR  C A LE N D AR  Y E AR 2 0 08  be c a me  f in a l  
d u r i n g  t h e  i n t e r i m  p e r i od  b e f o r e  t h e  E mpl o ye r  f i l e d  a  
r e q u es t  fo r  r e v i e w.  

 
O n  th e  sc h ed u l ed  d a t e  o f  t h e  h e a r i ng ,  n o  Em plo ye r  w i tn es s  ap p e ar e d  to  

t e s t i f y .  C o u ns e l  fo r  t h e  D ep a r tm e n t  w as  p r es en t ,  an d  a  wi t n es s  f o r  t he  
D e p a r tm e n t  t e s t i f i ed .   Bo a rd  Ex h ib i t s  1  t h r ou gh  5  w er e  a d mi t t e d  i n to  ev i de n c e .   
W e h av e  c a r e fu l l y  r e v i e w ed  t h e  r e co rd .  

 
T H E  APP EA LS  BO A RD  FIN D S  t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  

a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   
 

1 .  O n  J an ua r y 4 ,  2 0 08 ,  t h e  D ep a r tm e n t  m ai l ed  a  
D e t e rmi n a t i on  o f  U n em pl o ym e n t  T ax  R a t e  fo r  
C a l e nd a r  Ye a r  200 8  t o  t h e  Emp lo ye r ’ s  ad dr e s s  o f  
r e c o rd  ( Bd .  Ex h .  1 ) .   T h e  De p a r tm e n t  h as  no  r e c o rd  
t h a t  t h e  E mpl o ye r  c h a n ge d  i t s  ad d re s s  d u r in g  t he  
a p p e a l  t im e  p e r i od .    

2 .  T h e  Em pl o ye r  f a x e d  a  r e q u es t  f o r  r e v i ew  o f  i t s  t ax  
r a t e  t o  t h e  D e p ar tm e n t  o n  J an u ar y 2 5 ,  2 00 8  ( Bd .  Ex h .  
2 ) .   T h e  E mp lo ye r  d id  no t  s e t  f o r th  a n y r e a s o n  i n  i t s  
l e t t e r  f o r  f i l i n g  a  l a t e  r eq u es t  fo r  r ev i ew  o f  t h e  t ax  
r a t e  d e t e rmi n a t i on .     

3 .  O n  Fe b ru a r y 6 ,  2 0 08 ,  t he  D e p a r tm e n t  i s s u ed  a  
d e c i s i on  on  th e  t im e l in e s s  o f  t h e  Em pl o ye r ’ s  w r i t t en  
r e q u es t  fo r  r e v i e w  o f  t h e  J anu a r y 4 ,  2 00 8  
D e t e rmi n a t i on  ( Bd .  Ex h .  3 ) .   Th e  D ep a r tm e n t ’ s  
d e c i s i on ,  c i t i n g  A .R .S .  §  2 3 -7 32  a n d  Ar i z o na  
A d min i s t r a t i v e  Cod e ,  S e c t i on  R 6- 3 -1 4 04 ( B) ,  fo un d  
t h a t  t h e  t ax  r a t e  s e t  fo r t h  i n  t h e  J a n u a r y  4 ,  2 0 08  
D e t e rmi n a t i on  b e ca m e  f in a l  du e  t o  t h e  Emp lo ye r ’ s  
f a i l u re  t o  f i l e  a n  ap p e a l  wi th i n  t h e  15 - d a y a p p e a l  t im e  
p e r i od  ( Bd .  Ex h .  3 ) .  
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4 .  O n  Fe b ru a r y 1 2 ,  2 0 0 8 ,  t h e  E mp lo ye r  f i l e d  a  t i m e l y  
p e t i t i o n  t o  t h e  Boa r d ,  r e qu e s t i n g  a  h e a r i n g  on  t h e  
D e p a r tm e n t ’ s  de n ia l  o f  i t s  r eq ue s t  fo r  r ev i e w  o f  i t s  
t ax  r a t e  ( Bd .  Ex h .  4 ) .   In  t h e  p e t i t i on ,  t h e  Em pl o ye r  
o f f e r ed  no  ex p la na t i on  f o r  t he  l a t e  f i l i n g  o f  i t s  
r e q u es t  fo r  r e v i e w.    

 
A r i z o n a  R e v i s e d  S t a t u t es ,  S e c t io n  23 -7 3 2 ,  p ro v i d es  i n  p e r t i n en t  pa r t :  

 
A .  T h e  d ep a r t m en t  s h a l l  p r om pt l y n o t i f y  e a c h  emp lo ye r  

o f  t h e  em pl o ye r ' s  r a t e  o f  co n t r i bu t io ns  as  
d e t e r min e d  f o r  a n y c a l e nd a r  ye a r .   T he  
d e t e r min a t io n  sh a l l  b e c om e  c on c l us iv e  a n d  b in d i n g  
o n  t he  em pl o ye r  u n l e s s ,  w i th i n  f i f t ee n  d a ys  a f t e r  t h e  
m ai l i n g  o f  n o t i c e  o f  t he  d e t e rmi na t i on  t o  t he  
e m plo ye r ' s  l a s t  kno w n  a dd r e s s  o r  i n  t h e  a bs e n ce  o f  
m a i l i n g ,  w i th in  f i f t e en  d a ys  a f t e r  de l i v e r y o f  t h e  
n o t i c e ,  t h e  e mpl o ye r  f i l e s  a n  ap p l i c a t i on  f o r  r e v i ew  
a n d  r ed e t e rm in a t i on ,  s e t t i n g  fo r th  t h e  e mpl o ye r ' s  
r e a s ons  fo r  ap p l i c a t i o n  f o r  r e v i e w  a nd  
r e d e t e rm in a t io n .  .  .  .  T h e  e mpl oye r  s h a l l  be  
p r om pt l y n o t i f i e d  o f  t h e  d e p ar tm en t ' s  d en i a l  o f  t he  
e m plo ye r ' s  a p p l i ca t i on ,  o r  o f  t h e  d e pa r tm en t ' s  
r e d e t e rm in a t io n ,  bo th  o f  wh i c h  sh a l l  b e co m e f i n a l  
u n l e s s  w i t h in  f i f t ee n  d a ys  a f t e r  m a i l i n g  o r  d e l iv e r y  
o f  no t i f i c a t i on  a n  a p p e a l  i s  f i l e d  wi th  t h e  a pp e a l s  
b o a rd .    

 
A r i z o n a  A dm in i s t r a t i v e  C od e ,  S e c t i on  R6 - 3 - 1 40 4 ,  p r ov i d es  i n  p e r t i n e n t  

p a r t :  
 

A .  Ex c ep t  a s  o t h e rwi s e  p ro v id e d  b y s t a tu t e  o r  b y  
D e p a r tm e n t  r e gu la t i on ,  a n y p a ym e n t ,  ap p e a l ,  
a p p l i c a t i o n ,  r e qu es t ,  no t i c e ,  o b j e c t i on ,  pe t i t i o n ,  
r e p o r t ,  o r  o th e r  i n f o rm a t io n  o r  d o cum e n t  s u bmi t t ed  
t o  t h e  D ep a r tm e n t  s h a l l  b e  c o ns i d e re d  r e c e i v ed  b y  
a n d  f i l ed  w i th  t h e  D e p a r tm e n t :  

 
1 .  I f  t r a n smi t t ed  v i a  t h e  Un i t ed  S t a t es  Po s t a l  

S e rv i c e  o r  i t s  suc c e s so r ,  o n  t he  da t e  i t  i s  
m a i l ed  a s  sh o wn  b y t h e  p o s t m ar k ,  o r  i n  t he  
a b s en c e  o f  a  po s tma r k  th e  p os t a ge  m et e r  m ar k ,  
o f  t h e  en v e lo p e  in  w h i c h  i t  i s  r e c e i ve d ;  o r  i f  
n o t  po s tm a rk e d  o r  p os t a ge  m et e r  m a rk e d  o r  i f  
t h e  m a r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  on  
t h e  do c um en t  a s  t he  d a t e  o f  c omp l e t i on .  
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2 .  I f  t r a n smi t t ed  b y a n y m e a n s  o t h e r  t h an  th e  
U n i t ed  S t a t es  P os t a l  S e r v i c e  o r  i t s  su c c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e ce i v ed  b y t h e  D ep a r tm e n t .    

 
*           *           *  
 

B .  T h e  s ub mis s i on  o f  a n y p a ym e n t ,  a pp ea l ,  ap p l i c a t i on ,  
r e q u es t ,  no t i c e ,  o b j e c t io n ,  p e t i t i on ,  r e p o r t ,  o r  o th e r  
i n fo rm at io n  o r  d oc u m en t  no t  wi th i n  t he  sp e c i f i ed  
s t a tu to r y o r  r e gu la t o r y p e r i od  s h a l l  b e  co ns i d e re d  
t im e l y i f  i t  i s  e s t ab l i s h ed  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r tm e n t  t h a t  t he  d e l a y i n  s ub mis s io n  w as  du e  t o :  
D e p a r tm e n t  e r ro r  o r  m i s i n fo rm at io n ,  d e l a y o r  o t h e r  
a c t i on  o f  t he  Un i t e d  S t a t es  Po s t a l  S e rv i c e  o r  i t s  
s u c c es s o r ,  o r  wh en  t h e  d e l a y i n  s u bmi ss i on  w a s  b e -
c a u s e  t h e  i n d iv id ua l  ch a n ged  h i s  m a i l i n g  a dd r es s  a t  
a  t im e  wh e n  t he r e  w o u l d  h a v e  b e e n  n o  r e as on  f o r  
h im  to  n o t i f y  t h e  De p a r t m en t  o f  t h e  add r e s s  c h an ge .   

1 .  Fo r  su bmi ss i on  t h a t  i s  no t  wi th i n  t h e  s t a tu to r y  
o r  r e gu l a to r y  p e r io d  t o  b e  co ns i d e r ed  t i me l y,  
t h e  i n t e r es t e d  p a r t y  m u s t  s ubm i t  a  w r i t t e n  
ex p l a na t i on  s e t t i n g  f o r t h  t h e  c i r c um s ta n c e s  o f  
t h e  d e l a y.  

2 .  T h e  Di r e c t o r  s h a l l  d es i gn a t e  pe r son n e l  w ho  
a r e  t o  d e c i de  wh e t h er  an  ex t en s io n  o f  t im e  
s h a l l  b e  g r an t ed .  

3 .  N o  s ubm iss io n  sha l l  b e  c on s i d e r e d  t im e l y i f  
t h e  d e l a y i n  f i l i n g  w a s  u n r e a so na b l e ,  a s  
d e t e r min e d  b y  t h e  D e p ar tme n t  a f t e r  
c o ns id e r i n g  th e  c i r c u ms t a n c es  i n  t he  ca s e .  

 
C .   A n y n o t i ce ,  r ep o r t  f o rm ,  d e t e r min a t io n ,  d e c i s io n ,  

a s s es s m en t ,  o r  o t h e r  d o cu m en t  ma i l e d  b y  t h e  
D e p a r tm e n t  s h a l l  b e  c on s id e r e d  as  h av in g  b e en  
s e r v ed  o n  t h e  a dd re s s e e  o n  th e  d a t e  i t  i s  m a i l ed  t o  
a d d r es s e e ' s  l a s t  kn o wn  a dd r e s s  i f  n o t  s e rv e d  in   
p e r so n .   H o w ev er ,  w h en  i t  i s  e s t ab l i s he d  th e  
i n t e r es t e d  p a r t y  c h a n ge d  h i s  m a i l i ng  a d d r e s s  a t  a  
t im e  wh e n  t he r e  w o u l d  h a v e  b e en  n o  r e as on  to  
n o t i f y  t h e  D e p a r tm e n t ,  i t  s ha l l  b e  c o n s id e r e d  as  
h a v i n g  be e n  s e rv e d  o n  t he  a dd r es s e e  on  th e  d a t e  i t  i s  
p e r so n a l l y  d e l i v e re d  o r  r e -m ai l e d  t o  h i s  c u r r e n t  
m a i l i n g  ad dr e s s .   Th e  d a t e  m ai l e d  sh a l l  be  p r e su me d  
t o  b e  t h e  d a t e  o f  t h e  d oc um e n t ,  un l e s s  o th e r wi s e  
i nd i c a t ed  b y t h e  f ac t s .  
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 P u r su a n t  t o  A r i z on a  Ad mi n i s t r a t i v e  C od e ,  S e c t io n  R6 - 3 -1 40 4( C) ,  an y 
n o t i c e  o r  d e t e rm ina t i on  m a i l ed  b y t he  D e pa r tm en t  sh a l l  b e  c on s i d e r e d  a s  h a v i n g  
b e e n  s e r v ed  on  the  a d d r es se e  o n  t he  d a t e  i t  i s  m a i l e d  t o  t h e  a dd r es se e ’ s  l a s t  
k n ow n  ad d r es s .   He r e ,  t h e  Em pl o ye r  d id  n o t  a pp e a r  a t  t h e  h e a r i n g .   Th us ,  i t  w as  
u n d i s pu te d  th a t  t h e  D e p ar tm en t  ma i l ed  t h e  D e t e rm in a t i on  o f  Un em pl o ym e n t  Tax  
R a t e  For  C a le n da r  Y e a r  2 00 8  o n  J an u a r y 4 ,  2 00 8 ,  t o  t he  Em plo ye r ’ s  co r r e c t  
a d d r es s  o f  r e co r d .   A s  s t a t e d  a t  t h e  bo t t om  o f  t h e  d e t e rm in a t io n ,  a n  a pp e a l  ha d  to  
b e  f i l ed  wi t h i n  1 5  d a ys  o f  t h e  m a i l i n g  d a t e  on  th e  de t e rm in a t io n .   Th e  E mp lo ye r  
f i l e d  a  r eq u es t  f o r  r e v i e w  o n  J an u a ry  2 5 ,  2 00 8 ,  m o re  t h an  1 5  d a ys  a f t e r  t he  
m ai l i n g  d a t e  o f  t h e  d e t e rmi n a t i on .   Th e  E mpl o ye r  p r e s e n t ed  n o  ev id en c e  th a t  i t s  
l a t e  r eq u es t  fo r  r ev i ew  w as  d u e  to  de l a y o r  o th e r  a c t i on  o f  t h e  U n i t e d  S t a t es  
P os t a l  S e rv i c e ,  De p a r t m en t  e r r o r  o r  m i s i n fo rm at io n ,  o r  a  c h a n ge  o f  t h e  
E mp lo ye r ’ s  ad d r es s .  
  
 T h e  Em pl o ye r  h a s  n o t  e s t ab l i s h ed  a n y  f a c t  t h a t  w o u l d  i nv ok e  th e  
p r ov i s i on s  o f  A r i z o n a  A dmi n i s t r a t i v e  C o de ,  S e c t io n  R 6- 3 - 14 04 ( B) ,  a n d  wo u ld  
p e rm i t  f i n d in g  th e  r e q u es t  fo r  r e v i e w t im e l y f i l e d .   A c cor d in g l y,  
 
 T H E  APPE A LS  BO A R D  A FFI R MS  t h e  D e p ar tm en t ’ s  d ec i s i on  d a t ed  
Fe b r u a r y 6 ,  2 0 0 8 ,  r e ga r d in g  t h e  l a t e  f i l i n g  o f  t h e  Emp loye r ’ s  r e q u e s t  f o r  r e v i ew 
o f  t he  D e t e rmi n a t i on  o f  Un em pl o ym e n t  T ax  R a t e  fo r  Ca l en d a r  Y e a r  20 08 .  
 

T h e  Emp lo ye r  d i d  n o t  f i l e  a  r e qu e s t  f o r  r ev i ew  o f  t h e  D e t e rmi n a t i on  o f  
U n em pl o ym e n t  T ax  R a t e  Fo r  C a l en d ar  Y e a r  20 0 8  wi t h i n  t h e  15 - da y a p p e a l  t im e  
p e r i od  s e t  fo r t h  i n  A r i z o n a  R e v i s e d  S t a t u t es  §  2 3 -7 32 ( A) .  

 
T h e  D e te r min a t io n  o f  U n em plo ym e n t  T ax  R a t e  f o r  C a le n d a r  Y e a r  20 08 ,  

d a t ed  J an u a r y 4 ,  200 8 ,  i s  f i n a l  a nd  r em ai ns  i n  fu l l  f o r ce  a n d  e f f e c t .   
 
D A T ED :  

 
A PP EA LS  BO AR D 

 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  
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E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
____________________________________________________________________________________ 
 

H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .  W e c on s id e r  t h e  r e qu e s t  f o r  r ev i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  

m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

 
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

 
C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  

r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
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1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

 
D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  

a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 

Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions  
 
 

___________________________________________________________________________________ 
A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )  E r :  x x xx  A c c t .  No :  x xx xx xx -0 0 0  
 
  
(x )  E LI  D  G O LO B  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  
 

B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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x x xx  S TA T E O F  AR IZO N A  E  S  A  T AX  U NIT  

℅ E LI  D  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M FOR  B EN E FITS  
T h e  D e pa r tm en t  o f  E c o no mi c  S e c ur i t y  p r o v i d es  l an gua ge  a s s i s t a n c e  f r ee  o f  
c h a r ge .   Fo r  a s s i s t a n ce  i n  yo u r  p r e fe r r e d  l an gu a ge ,  p l e a s e  c a l l  ou r  O f f i c e  o f  
A p p e a l s  (6 02 )  34 7 -6 3 43 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US BE NE FI CIOS 
T h e  D e p a r tm e n t  o f  E c on omi c  S e cu r i t y  s u m in i s t r a  a yu d a  d e  l o s  i d i om as  g ra t i s .   
P a r a  r e c i b i r  a yu d a  e n  su  i d io m a  p re f e r i do ,  po r  f av or  c om un ic a r se  c on  l a  o f i c i na  
d e  ap e l a c io ne s  ( 602 )  3 47 - 63 43 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

 

D E C IS IO N  
A FFI R M E D 

 
T H E  E M PLO YE R  p e t i t i o ne d  fo r  a  h ea r in g  f r om  t h e  D e pa r tm e n t ’ s  d e c i s ion  

l e t t e r  i s s u ed  o n  J u n e  2 1 ,  2 01 1 ,  wh i c h  h e l d  t h a t  t h e  N o t i c e s  o f  Es t im a t ed  
A s se s s me n t  f o r  D e l i nq u en t  R ep or t s  a re  f i na l  b e c au s e  t h e  E mp lo ye r ’ s  p e t i t i on  f o r  
r e a s s e s sm e n t  w a s  no t  f i l ed  w i th in  t h e  1 5 -d a y a p p e a l  p e r io d .  
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T h e  E mpl o ye r  f i l e d  a  t im e l y r e q u e s t  fo r  a  h e a r i n g .   Th e  A p p e a l s  Bo ar d  has  
j u r i s d i c t i o n  t o  co ns id e r  t h e  t im e l i n es s  i s su e  i n  t h i s  m a t t e r  pu rs u an t  t o  A .R .S .  §  
2 3 -7 38 .  

 
T H E  AP PE A LS  BOA R D s ch e du l e d  a  t e l e ph on e  h e a r i n g ,  f o r  De c e mb e r  2 ,  

2 0 11 ,  be f o re  A p pea l s  Bo ar d  A dmi n i s t r a t i v e  La w  J ud ge  M OR R IS  L.  W ILL I A MS ,  
I I I .   O n  t h a t  d a t e ,  a  h e a r i n g  w a s  c o n v en e d  an d  a l l  p a r t i e s  w e r e  g iv e n  an  
o p po r t un i t y  t o  p r e se n t  e v id e n c e  on  th e  f o l l o win g  i s su es :  
 

1 .  W h e th e r  t h e  Emp lo ye r  f i l ed  a  t im e l y p e t i t i o n  f o r  
r e a s s e s sm e n t .    

2 .  W h e th e r  t he  N o t i c e ( s )  o f  Es t im a t ed  A ss es sm en t  fo r  
D e l i nq u en t  Re po r t s ,  UC -0 60 ,  b e c ame  f in a l  d u r in g  t he  
i n t e r im  p er io d  b e fo r e  t h e  Em pl o ye r  f i l e d  a  p e t i t i o n  f o r  
r e a s s e s sm e n t .  

A ut ho r i t i e s :   

A .R .S .  §  2 3 -7 38  a n d  Ar i z o na  Ad mi n i s t r a t i v e  C ode ,  
S e c t i on  R 6- 3 -1 40 4 .    

 
O n  t h e  s c he du l ed  d a t e  o f  t h e  h e a r ing ,  o n e  E mpl o ye r  w i tn es s  ap pe a r e d  b y  

t e l e ph on e  t o  t e s t i f y .  C o uns e l  fo r  t h e  D ep a r tm e n t  a pp e a r ed  i n -p e r s on  a n d  a  
w i t n es s  fo r  t h e  De p a r t m en t  a p p ea r ed  i n - p e r s on  to  t e s t i f y .   Bo a r d  E x h ib i t s  1  
t h ro u gh  6  w e re  adm i t t e d  i n t o  e v id e n ce .   W e  h a ve  c a re f u l l y  r e v i ew e d  th e  r e co r d .  

 
T H E  APP EA LS  BO A RD  FIN D S  t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  

a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   
 
1 .  O n  M a rc h  3 ,  20 10 ,  t h e  D ep a r tm e n t  ma i l e d  t h re e  N o t i c e s  o f  

E s t im a t ed  A ss e s sm e n t  f o r  D e l in qu e n t  R ep or t s  t o  t h e  
E mp lo ye r ’ s  ad d r es s  o f  r e co r d  ( Bd .  Ex h .  1 ) .    

2 .  O n  M a y 1 2 ,  2 01 1 ,  t h e  Em pl o ye r  f a x ed  to  t he  D ep a r tm en t  a  
p e t i t i o n  fo r  r e a s s e s s m en t  t h a t  w a s  da t e d  J u l y 1 5 ,  20 10  (Bd .  
Ex h .  3 ) .  T h e  p e t i t i o n  f o r  r e as s e s sm e n t  w a s  f i l e d  mo r e  t h an  
1 5  da ys  a f t e r  M ar ch  3 ,  2 01 0 ,  b e ca us e  t h e  E mpl o ye r  d e l a ye d  
i n  c h ec k i n g  an d  p ro c e s s i n g  i t s  m a i l .   

3 .  O n  J un e  2 1 ,  2 01 1 ,  t h e  D ep a r t m en t  i s su e d  i t s  de c i s i on  l e t t e r  
r e ga r d in g  th e  t ime l i n es s  o f  t he  Em pl o ye r ’ s  p e t i t i on  f o r  
r e a s s e s sm e n t  ( Bd .  Ex h .  4 ) .   Th e  D ep ar tm e n t ’ s  d e c i s io n  he l d  
t h a t ,  be c a us e  t h e  Em pl o ye r ’ s  p e t i t i on  f o r  r e a s s es sm en t  wa s  
n o t  f i l e d  wi t h in  1 5  d a ys ,  t h e  N o t i c es  o f  Es t ima t e d  
A s se s s me n t  f o r  D e l in qu en t  R ep o r t s  da t e d  M a r ch  3 ,  2 010 ,  
h a d  b e com e  f in a l  (Bd .  Ex h .  4 ) .   
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4 .  O n  J u l y  1 5 ,  20 11 ,  t h e  E mpl o ye r  f i l e d  a  t im e l y p e t i t i o n  fo r  a  
h e a r i n g  f rom  t h e  D e p a r tm e n t ’ s  d e c i s io n  l e t t e r  d a t ed  J u n e  
2 1 ,  20 11  ( Bd .  Ex h .  5 ) .    

 
A r i z o n a  R e v i s e d  S t a t u t es ,  S e c t io n  23 -7 3 8 ,  p ro v i d es :  

 
A .  I f  a n  e m pl o ye r  n e g l e c t s  o r  r e fu s es  t o  m a k e  a  r e tu r n  

a s  r eq u i r ed  b y t h i s  ch a p t e r ,  t h e  dep a r t m en t  s h a l l  
m a k e  an  e s t im a t e  b a s e d  up on  in f o r m at io n  i n  i t s  
p os s es s io n  o f  t h e  am ou n t  o f  c on t r ib u t i on s  du e  f r om 
t h e  e mpl o ye r  f o r  t h e  p e r io d  f o r  wh i ch  h e  f a i l ed  t o  
m a k e  a  r e t u r n ,  a nd  s h a l l  a s s es s  t h e  es t i ma t ed  am ou n t  
a ga i ns t  t h e  d e l in qu e n t  emp lo ye r .   Th e  d e p a r tm en t  
s h a l l  ad d  to  t he  de l in qu en c y a s s es sm en t  m ad e  u nd e r  
t h i s  s e c t io n  th e  pe n a l t y  p r o v id ed  i n  §  2 3 - 72 3  a nd  
i n t e r es t  a s  p r e s c r ibe d  b y §  2 3 -7 36 .   I f  t h e  ne g l e c t  o r  
r e f us a l  t o  f i l e  a  r e tu r n  i s  du e  t o  f r a ud  o r  a n  i n t e n t  t o  
e v a d e  p a ym e n t  o f  c o n t r ib u t io ns ,  t h e r e  s h a l l  be  
a d d ed  to  t he  a mo un t  du e  a  p en a l t y  e q u a l  t o  t w en t y-
f i ve  p e r  ce n t  t he r e o f .   T he  d e pa r tm e n t  sh a l l  
p r om pt l y n o t i f y  t h e  d e l in qu en t  emp lo ye r  o f  a n y  
e s t im a t e .  

 
B .  A n  e mpl o ye r  a g a i ns t  w ho m  an y d e l i nq u en c y 

a s s es s m en t  i s  m ade  m a y p e t i t i on  f o r  r e a s se s s m en t  
w i t h i n  f i f t e en  days  a f t e r  w r i t t en  n o t i c e  o f  t h e  
a s s es s m en t  i s  s e rve d  p e r s on a l l y  o r  s e n t  b y c e r t i f i ed  
m ai l  t o  t h e  e mpl oye r ' s  l a s t  kn o wn  ad d r es s .   I f  t h e  
p e t i t i o n  fo r  r e a s s es sm e n t  i s  n o t  f i l ed  w i th in  f i f t e en  
d a ys  t h e  am ou n t  o f  t h e  as se s s me n t  s h a l l  b e com e 
f i na l  a nd  th e  l i e n  im po s ed  b y §  23 -7 45  s h a l l  a t t a c h .  

 
A r i z o n a  A dm in i s t r a t i v e  C od e ,  S e c t i on  R6 - 3 - 1 40 4 ,  p r ov i d es  i n  p e r t i n e n t  

p a r t :  
 

A .  Ex c ep t  a s  o t h e rwi s e  p ro v id e d  b y s t a tu t e  o r  b y  
D e p a r tm e n t  r e gu la t i on ,  a n y p a ym e n t ,  ap p e a l ,  
a p p l i c a t i o n ,  r e qu es t ,  no t i c e ,  o b j e c t i on ,  pe t i t i o n ,  
r e p o r t ,  o r  o th e r  i n f o rm a t io n  o r  d o cum e n t  su bmi t t ed  
t o  t h e  D ep a r tm e n t  s h a l l  b e  c o ns i d e re d  r e c e i v ed  b y  
a n d  f i l ed  w i th  t h e  D e p a r tm e n t :  

 
1 .  I f  t r a n smi t t ed  v i a  t h e  Un i t ed  S t a t es  Po s t a l  

S e rv i c e  o r  i t s  suc c e s so r ,  o n  t he  da t e  i t  i s  
m a i l ed  a s  sh o wn  b y t h e  p o s t m ar k ,  o r  i n  t he  
a b s en c e  o f  a  po s tma r k  th e  p os t a ge  m et e r  m ar k ,  
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o f  t h e  en v e lo p e  in  w h i c h  i t  i s  r e c e i ve d ;  o r  i f  
n o t  po s tm a rk e d  o r  p os t a ge  m et e r  m a rk e d  o r  i f  
t h e  m a r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  on  
t h e  do c um en t  a s  t he  d a t e  o f  c omp l e t i on .  

 
2 .  I f  t r a n smi t t ed  b y a n y m e a n s  o t h e r  t h an  th e  

U n i t ed  S t a t es  P os t a l  S e r v i c e  o r  i t s  su c c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e ce i v ed  b y t h e  D ep a r tm e n t .  

 
*           *           *  

B .  T h e  s ub mis s i on  o f  a n y p a ym e n t ,  a pp ea l ,  ap p l i c a t i on ,  
r e q u es t ,  no t i c e ,  o b j e c t io n ,  p e t i t i on ,  r e p o r t ,  o r  o th e r  
i n fo rm at io n  o r  d oc u m en t  no t  wi th i n  t he  sp e c i f i ed  
s t a tu to r y o r  r e gu la t o r y p e r i od  s h a l l  b e  co ns i d e re d  
t im e l y i f  i t  i s  e s t ab l i s h ed  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r tm e n t  t h a t  t he  d e l a y i n  s ub mis s io n  w as  du e  t o :  
D e p a r tm e n t  e r ro r  o r  m i s i n fo rm at io n ,  d e l a y o r  o t h e r  
a c t i on  o f  t he  Un i t e d  S t a t es  Po s t a l  S e rv i c e  o r  i t s  
s u c c es s o r ,  o r  wh en  t h e  d e l a y i n  s u bmi ss i on  w a s  b e -
c a u s e  t h e  i n d iv id ua l  ch a n ged  h i s  m a i l i n g  a dd r es s  a t  
a  t im e  wh e n  t he r e  w o u l d  h a v e  b e e n  n o  r e as on  f o r  
h im  to  n o t i f y  t h e  De p a r t m en t  o f  t h e  add r e s s  c h an ge .   

1 .  Fo r  su bmi ss i on  t h a t  i s  no t  wi th i n  t h e  s t a tu to r y  
o r  r e gu l a to r y  p e r io d  t o  b e  co ns i d e r ed  t i me l y,  
t h e  i n t e r es t e d  p a r t y  m u s t  s ubm i t  a  w r i t t e n  
ex p l a na t i on  s e t t i n g  f o r t h  t h e  c i r c um s ta n c e s  o f  
t h e  d e l a y.  

2 .  T h e  Di r e c t o r  s h a l l  d es i gn a t e  pe r son n e l  w ho  
a r e  t o  d e c i de  wh e t h er  an  ex t en s io n  o f  t im e  
s h a l l  b e  g r an t ed .  

3 .  N o  s ubm iss io n  sha l l  b e  c on s i d e r e d  t im e l y i f  
t h e  d e l a y i n  f i l i n g  w a s  u n r e a so na b l e ,  a s  
d e t e r min e d  b y  t h e  D e p ar tme n t  a f t e r  
c o ns id e r i n g  t h e  c i r cu ms t a n c es  i n  t h e  c a s e .   
[ E mp h as i s  a dd e d] .  

     *           *           *  
 
 
 O n  M a r c h  3 ,  20 10 ,  t he  D ep a r t m en t  s e n t  t h re e  No t i c e s  o f  Es t im a t ed  
A s se s s me n t  fo r  D e l in qu en t  Re po r t s  t o  t h e  Em pl o ye r ’ s  a d d r es s  o f  r ec o rd  ( Bd .  
Ex h .  1 ) .   T h e  Em plo ye r  w i t n es s  t e s t i f i e d  t ha t  t h e  Em plo ye r ’ s  o f f i ce  m a na ge r  w a s  
r e s po ns i b l e  f o r  c h ec k in g  t h e  Emp lo ye r ’ s  po s t  o f f i ce  b ox .   T h e  E mp lo ye r  w i t nes s  
f u r t h e r  t e s t i f i e d  t ha t  t h e  o f f i c e  m a n a ge r  c h e c k ed  th e  p os t  o f f i c e  b ox  ab ou t  on c e  a  
m on th  du r i n g  t h e  f i r s t  q u ar t e r  o f  t h e  ye a r  b e c a u s e  t h e  Em pl o ye r  i s  c los e d  u n t i l  
M a y.   Th e  No t i ce s  w e r e  p i c ke d  up  f ro m th e  po s t  o f f i c e  b ox  o n  M a r c h  26 ,  2010  
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( Bd .  Ex h .  2 ) .   T h e  E m plo ye r  w i t n es s  w a s  n o t  m a d e  a wa r e  o f  t h e  N o t i c es  u n t i l  
J u l y 2 0 1 0 .   Th e  Emp lo ye r  w i t n es s  h a d  n o  ex p la n a t i on  a s  t o  w h y h e  w a s  n o t  m a de  
a w a r e  o f  t he  N o t i ce s  f o r  o v er  t h r e e  m on th s  a f t e r  t h e y w e r e  p i c ke d  up  f rom  th e  
p os t  o f f i c e .   T h e  ev id e n ce  o f  r e c o r d  es t ab l i s he d  t ha t  t h e  E mp lo ye r ’ s  l a t e  p e t i t i on  
f o r  r e a s s e s sm e n t  w a s  ca us e d  b y t he  o f f i c e  m an a ge r ’ s  f a i l u r e  t o  ch e ck  t he  
E mp lo ye r ’ s  p os t  o f f i c e  box  i n  a  t i m e ly  m a n n e r .   A c c or d in g l y,  t h e  e v i de n c e  d o es  
n o t  s up po r t  a  f i nd in g  t h a t  t h e  Em plo ye r ’ s  l a t e  p e t i t i o n  fo r  r e a s s e s sm e n t  w as  d ue  
t o  d e l a y o r  o t h e r  ac t i on  o f  t h e  U n i t e d  S t a t es  P os t a l  S e r v i c e ,  D e p ar tm en t  e r ro r  o r  
m i s i n fo rm at io n ,  o r  a  c h an ge  o f  t h e  Emp lo ye r ’ s  a dd r es s .   
 
 W e  no t e  t h a t  t h e  E mp lo ye r  w i t n es s  o b j e c t e d  to  a  d e t e r mi n a t i on  t h a t  t he  
E mp lo ye r ’ s  p e t i t i on  f o r  r e as s es sm en t  w a s  f i l e d  o n  M a y 1 2 ,  2 01 1 .   Th e  Em plo ye r  
w i t n es s  co n t en ds  t h a t  t h e  o r i g i n a l  p e t i t i o n  fo r  r e a s s es sme n t  w as  f i l ed  on  J u l y 1 5 ,  
2 0 10 ,  t h e  d a t e  n o t e d  on  th e  p e t i t i o n  f o r  r e as se s s me n t .   H o w ev e r ,  a s s umi n g t h a t  
t o  b e  t r u e ,  t h e  p e t i t i o n  fo r  r ea s s e s sme n t  w ou ld  s t i l l  h av e  b e en  l a t e .   T h i s  f a c t  
w a s  a c kn o wl ed ge d  b y t h e  E mpl o ye r  w i t n es s  du r i n g  th e  h ea r in g .  
 
 T h e  Em pl o ye r  h a s  n o t  e s t ab l i s h ed  a n y  f a c t  t h a t  w o u l d  i nv ok e  th e  
p r ov i s i on s  o f  A r i z o n a  A dmi n i s t r a t i v e  C o d e ,  Se c t io n  R6- 3 - 14 04 ( B) ,  a n d  pe r mi t  
f i nd i n g  t h e  pe t i t i o n  f o r  r e as se s s me n t  t im e l y f i l ed .   A c c o rd i n g l y,  
 
 T H E APP E A LS  BO A RD  A FFI R MS  t h e  D ep a r t me n t ’ s  d e c i s i on  d a t e d  J u ne  
2 1 ,  20 11 .   
 

T h e  Emp lo ye r  d i d  n o t  f i l e  a  t i me l y  p e t i t i o n  f o r  r ea s se s sm en t  w i t h in  t h e  
s t a tu to r y t i m e  p e r io d  a l l o w e d .  
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T h e  t h r e e  No t i ce s  o f  Es t im a t e d  As s es sm e n t  f o r  D e l in qu e n t  R e po r t s  d a t ed  
M a r c h  3 ,  2 01 0 ,  r e ma i n  i n  f u l l  fo r c e  a nd  e f fe c t .  
 

D A T ED :  
 

A PP EA LS  BO AR D 
 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
_____________________________________________________________________________________ 
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H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .  W e c on s id e r  t h e  r e qu e s t  f o r  r ev i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  

m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

 
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

 
C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  

r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

 
D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  

a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 

Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions  
 

___________________________________________________________________________________ 



A p p e a l s  Bo a r d  No .  T - 12 93 82 0 -0 01 - B  -  P a ge  8  

 
A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )  E r :  x x xx  
              

A c c t .  No :  x xx xx xx -0 0 0  

 
  
(x )  E LI  D  G O LO B  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
 

A p p e a l s  Bo a r d  No .  T - 12 93 81 8 -0 01 - B 
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x x xx  S TA T E O F  AR IZO N A  E  S  A  T AX  U NIT  

℅ E LI  D  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M FOR  B EN E FITS  
T h e  D e pa r tm en t  o f  E c o no mi c  S e c ur i t y  p r o v i d es  l an gua ge  a s s i s t a n c e  f r ee  o f  
c h a r ge .   Fo r  a s s i s t a n ce  i n  yo u r  p r e fe r r e d  l an gu a ge ,  p l e a s e  c a l l  ou r  O f f i c e  o f  
A p p e a l s  (6 02 )  34 7 -6 3 43 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US BE NE FI CIOS 
T h e  D e p a r tm e n t  o f  E c on omi c  S e cu r i t y  s u m in i s t r a  a yu d a  d e  l o s  i d i om as  g ra t i s .   
P a r a  r e c i b i r  a yu d a  e n  su  i d io m a  p re f e r i do ,  po r  f av or  c om un ic a r se  c on  l a  o f i c i na  
d e  ap e l a c io ne s  ( 602 )  3 47 - 63 43 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
A FFI R M E D 

 
T H E  E M PLO YE R  f i l e d  a n  ap p ea l  f r om  t h e  D e p ar tm en t ’ s  d e c i s io n  l e t t e r s  

i s s u ed  on  J u ne  28 ,  2 0 11 ,  w h i c h  h e l d  t h a t  “…  th e  Be n ef i t  Ch a r ge  No t i c e  d a t ed  
0 4 / 08 /2 01 1  [ s i c ]  mu s t  b e  h e ld  t o  b e  f i na l ”  b e c au se  t h e  E mpl o ye r ’ s  a p p l i ca t i on  
f o r  r e d e t e rmi n a t i on  w a s  no t  f i l e d  wi t h in  t h e  s t a t u to r y p e r io d .  
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T h e  E mp lo ye r ’ s  J un e  30 ,  2 01 1  ap pe a l  i s  t im e l y.   T h e  Ap p e a l s  Bo a rd  has  
j u r i s d i c t i o n  t o  co ns id e r  t h e  t im e l i n es s  i s su e  i n  t h i s  m a t t e r  pu rs u an t  t o  A .R .S .  §  
2 3 -7 32 ( B) .  

 
T H E  APP E A LS  BO A R D  sc h ed u l e d  a  t e l e ph on e  h e a r in g ,  f o r  N ov e mb e r  8 ,  

2 0 11 ,  b e fo r e  A pp ea l s  Bo a rd  A dmi n i s t r a t i v e  La w  J ud ge  J OS E  R .  P A V ON .   O n  
t h a t  d a t e ,  a  h e a r ing  w a s  co nv en e d  a nd  a l l  pa r t i e s  w e r e  g i v e n  a n  op po r t un i t y  t o  
p r e s en t  ev i d en c e  on  t h e  f o l l ow in g  i s su e s :  
 

1 .  W h e th e r  t h e  E mpl oye r  f i l e d  a  t im e l y,  w r i t t e n  a pp l i c a t i on  
f o r  r ed e t e rm in a t i on  o f  t h e  A p r i l  4 ,  2 01 1  BE N E FIT  
C H AR GE  N O T IC E .  

2 .  W h e th e r  t h e  BE NEF IT  C H A RG E  N OT IC E  b e c a m e  f i n a l  
d u r i n g  t h e  i n t e r im  p e r i od  b e fo r e  t h e  E mp lo ye r  f i l ed  an  
a p p l i c a t i o n  f o r  r ede t e rmi n a t i on .  

 
O n  t h e  sc h ed u l e d  d a t e  o f  t h e  h e a r ing ,  a n  Em pl o ye r  w i t n es s  a pp e a re d  to  

t e s t i f y .  C o u ns e l  fo r  t h e  D ep a r tm e n t  w as  p r es en t ,  an d  a  wi t n es s  f o r  t he  
D e p a r tm e n t  t e s t i f i e d .   Bo a rd  Ex h i b i t s  1 A  t h r ou gh  7G  w e r e  adm i t t e d  i n to  
e v id e nc e .   W e h av e  c a r e fu l l y  r e v i e w ed  th e  r e c o rd .  
 

T H E  APP EA LS  BO A RD  FIN D S  t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  
a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   
 

1 .  O n  A p r i l  4 ,  20 11 ,  t h e  D e pa r tm en t  m ai l ed  a  Be n e f i t  
C h ar ge  N o t i c e  t o  t h e  Emp lo ye r ’ s  a dd r e s s  o f  r e co rd  
( T r .  pp .  6 ,  13 ,  15 ;  Bd .  Ex h .  1 A) .   T h e  E m plo ye r  
r e c e iv e d  t h e  Be ne f i t  Ch a r ge  N o t i c e  i n  a  t im e l y 
m a nn e r  ( T r .  p .  7 ) .  
 

2 .  O n  Ma y 2 0 ,  20 11 ,  t h e  Em pl o ye r  f i l ed  a n  ap p l i c a t i on  
f o r  r e d e t e rmi n a t i on  o f  t h e  Be n ef i t  Cha r ge  N o t i c e  ( T r .  
p p .  8 ,  1 6 ;  Bd .  Ex h .  2 ) .   T h e  a p p l i c a t i o n  f o r  
r e d e t e rm in a t io n  wa s  f i l e d  mo r e  t han  15  d a ys  a f t e r  
A p r i l  4 ,  2 01 1 ,  b e ca u s e  t h e  Em pl o ye r  d id  n o t  r e a d  th e  
“ PR O TES T  R IG H T S ”  co n t a i ne d  o n  th e  f a c e  o f  t he  
Be n e f i t  Ch a r ge  N o t i c e  ( T r .  p p .  7 - 9 ) .  

 
3 .  O n  J u n e  2 8 ,  20 11 ,  t h e  D e p a r tm en t  i s su e d  d e c i s i on s  on  

t h e  t i m e l i ne s s  o f  t h e  E mp lo ye r ’ s  a p p l i c a t i o n  fo r  
r e d e t e rm in a t io n  o f  t h e  A p r i l  4 ,  20 11  Be n e f i t  C h ar ge  
N o t i c e  ( Bd .  Ex h s .  3 ,  4 ) .   T h e  D ep a r tm e n t ’ s  d e c i s i on s ,  
c i t i n g  A . R .S .  §  2 3 - 73 2 ( B) ,  a n d  A r i z o na  
A d min i s t r a t i v e  C od e ,  S e c t i on  R6 -3 -1 4 04 ,  f ou nd  th a t  
t h e  Be n e f i t  Ch a r ge  N o t i c e  b e c am e  f i na l  du e  t o  t he  
E mp lo ye r ’ s  f a i l u re  t o  f i l e  a n  a p p l i c a t i o n  fo r  
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r e d e t e rm in a t io n  wi t h i n  t h e  1 5 -d a y a p p e a l  t im e  p e r i od  
( Bd .  Ex h s .  3 ,  4 ) .  

 
4 .  O n  J u n e  3 0 ,  20 11 ,  t h e  E mpl o ye r  f i l e d  a  t im e l y a p p e a l  

( Bd .  Ex h s .  5 A -5C ,  6 A - 6C ) .    
 
A r i z o n a  R e v i s e d  S t a t u t es ,  S e c t io n  23 -7 3 2( B) ,  p ro v id e s :  
 

B .  T h e  d ep a r tm e n t  ma y g i v e  q u a r t e r l y  n o t i f i ca t i on  to  
e m plo ye r s  o f  b en ef i t s  p a id  an d  c h arge a b l e  t o  t he i r  
a c c o un t s  o r  o f  t h e  s t a tu s  o f  su ch  a c c ou n t s ,  a nd  s u ch  
n o t i f i ca t i on ,  i n  t he  a bs e n c e  o f  a n  ap p l i c a t i o n  fo r  
r e d e t e rm in a t io n  f i l e d  wi t h in  f i f t e en  d a ys  a f t e r  
m a i l i n g ,  s h a l l  b e co m e  c on c l us i v e  a nd  b in d i n g  up on  
t h e  em pl o ye r  f o r  a l l  p u rp os es .   A  r e de t e rm in a t io n  o r  
d e n i a l  o f  a n  ap p l i c a t i o n  b y t h e  d e p a r t m en t  s h a l l  
b e c om e  f in a l  u n l e s s  wi th i n  f i f t een  da ys  a f t e r  
m a i l i n g  o r  d e l i v e ry  t h e r e o f  a n  a pp e a l  i s  f i l e d  w i t h  
t h e  ap p e a l s  bo a r d .   T h e  r e d e t e rmi n a t io ns  m a y b e  
i n t ro du c e d  in  any  s u b s eq u en t  a dm in i s t r a t i v e  o r  
j ud i c i a l  p ro c e ed in gs  i nv o l v in g  th e  d e t e r mi n a t i on  o f  
t h e  r a t e  o f  c o n t r ib u t io ns  o f  an y e m p lo ye r  f o r  a n y  
c a l en d a r  ye a r .   [ Emp h as i s  a dd e d] .  

 
A r i z o n a  A dm in i s t r a t i v e  C od e ,  S e c t i on  R6 - 3 - 1 40 4 ,  p r ov i d es  i n  p e r t i n e n t  

p a r t :  
 

A .  Ex c ep t  a s  o t h e rwi s e  p ro v id e d  b y s t a tu t e  o r  b y  
D e p a r tm e n t  r e gu la t i on ,  a n y p a ym e n t ,  ap p e a l ,  
a p p l i c a t i o n ,  r e qu es t ,  no t i c e ,  o b j e c t i on ,  pe t i t i o n ,  
r e p o r t ,  o r  o th e r  i n f o rm a t io n  o r  d o cum e n t  s u bmi t t ed  
t o  t h e  D ep a r tm e n t  s h a l l  b e  c o ns i d e re d  r e c e i v ed  b y  
a n d  f i l ed  w i th  t h e  D e p a r tm e n t :  

 
1 .  I f  t r a n smi t t ed  v i a  t h e  Un i t ed  S t a t es  Po s t a l  

S e rv i c e  o r  i t s  suc c e s so r ,  o n  t he  da t e  i t  i s  
m a i l ed  a s  sh o wn  b y t h e  p o s t m ar k ,  o r  i n  t he  
a b s en c e  o f  a  po s tma r k  th e  p os t a ge  m et e r  m ar k ,  
o f  t h e  en v e lo p e  in  w h i c h  i t  i s  r e c e i ve d ;  o r  i f  
n o t  po s tm a rk e d  o r  p os t a ge  m et e r  m a rk e d  o r  i f  
t h e  m a r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  on  
t h e  do c um en t  a s  t he  d a t e  o f  c omp l e t i on .  

2 .  I f  t r a n smi t t ed  b y a n y m e a n s  o t h e r  t h an  th e  
U n i t ed  S t a t es  P os t a l  S e r v i c e  o r  i t s  su c c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e ce i v ed  b y t h e  D ep a r tm e n t .    
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*           *           *  
 

B .  T h e  s ub mis s i on  o f  a n y p a ym e n t ,  a pp ea l ,  ap p l i c a t i on ,  
r e q u es t ,  no t i c e ,  o b j e c t io n ,  p e t i t i on ,  r e p o r t ,  o r  o th e r  
i n fo rm at io n  o r  d oc u m en t  no t  wi th i n  t he  sp e c i f i ed  
s t a tu to r y o r  r e gu la t o r y p e r i od  s h a l l  b e  co ns i d e re d  
t im e l y i f  i t  i s  e s t ab l i s h ed  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r tm e n t  t h a t  t he  d e l a y i n  s ub mis s io n  w as  du e  t o :  
D e p a r tm e n t  e r ro r  o r  m i s i n fo rm at io n ,  d e l a y o r  o t h e r  
a c t i on  o f  t he  Un i t e d  S t a t es  Po s t a l  S e rv i c e  o r  i t s  
s u c c es s o r ,  o r  wh en  t h e  d e l a y i n  s u bmi ss i on  w a s  b e -
c a u s e  t h e  i n d iv id ua l  ch a n ged  h i s  m a i l i n g  a dd r es s  a t  
a  t im e  wh e n  t he r e  w o u l d  h a v e  b e e n  n o  r e as on  f o r  
h im  to  n o t i f y  t h e  De p a r t m en t  o f  t h e  add r e s s  c h an ge .   

 

1 .  Fo r  su bmi ss i on  t h a t  i s  no t  wi th i n  t h e  s t a tu to r y  
o r  r e gu l a to r y  p e r io d  t o  b e  co ns i d e r ed  t i me l y,  
t h e  i n t e r es t e d  p a r t y  m u s t  s ubm i t  a  w r i t t e n  
ex p l a na t i on  s e t t i n g  f o r t h  t h e  c i r c um s ta n c e s  o f  
t h e  d e l a y.  

2 .  T h e  Di r e c t o r  s h a l l  d es i gn a t e  pe r son n e l  w ho  
a r e  t o  d e c i de  wh e t h er  an  ex t en s io n  o f  t im e  
s h a l l  b e  g r an t ed .  

3 .  N o  s ubm iss io n  sha l l  b e  c on s i d e r e d  t im e l y i f  
t h e  d e l a y i n  f i l i n g  w a s  u n r e a so na b l e ,  a s  
d e t e r min e d  b y  t h e  D e p ar tme n t  a f t e r  
c o ns id e r i n g  th e  c i r c u ms t a n c es  i n  t he  ca s e .  

 
*           *           *  

 
C .   A n y n o t i ce ,  r ep o r t  f o rm ,  d e t e r min a t io n ,  d e c i s io n ,  

a s s es s m en t ,  o r  o t h e r  d o cu m en t  ma i l e d  b y  t h e  
D e p a r tm e n t  s h a l l  b e  c on s id e r e d  as  h av in g  b e en  
s e r v ed  o n  t h e  a dd re s s e e  o n  th e  d a t e  i t  i s  m a i l ed  t o  
a d d r es s e e ' s  l a s t  kn o wn  a dd r e s s  i f  n o t  s e rv e d  in   
p e r so n .   H o w ev er ,  w h en  i t  i s  e s t ab l i s he d  th e  
i n t e r es t e d  p a r t y  c h a n ge d  h i s  m a i l i ng  a d d r e s s  a t  a  
t im e  wh e n  t he r e  w o u l d  h a v e  b e en  n o  r e as on  to  
n o t i f y  t h e  D e p a r tm e n t ,  i t  s ha l l  b e  c o n s id e r e d  as  
h a v i n g  be e n  s e rv e d  o n  t he  a dd r es s e e  on  th e  d a t e  i t  i s  
p e r so n a l l y  d e l i v e re d  o r  r e -m ai l e d  t o  h i s  c u r r e n t  
m a i l i n g  ad dr e s s .   Th e  d a t e  m ai l e d  sh a l l  be  p r e su me d  
t o  b e  t h e  d a t e  o f  t h e  d oc um e n t ,  un l e s s  o th e r wi s e  
i nd i c a t ed  b y t h e  f ac t s .   [ E mp h as i s  a dde d] .  
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P ur su a n t  t o  A r i z on a  Ad mi n i s t r a t i v e  C od e ,  S e c t io n  R6 - 3 -1 40 4( C) ,  an y 
n o t i c e  m ai l e d  b y t h e  D e p a r tm en t  sh a l l  b e  c on s i d e r e d  as  h a v i n g  b e e n  s e r ved  o n  
t h e  ad dr e s s e e  on  t he  d a t e  i t  i s  m a i l ed  t o  t h e  a d dr e s s e e ’ s  l a s t  k no w n  ad dr e s s .   In  
t h i s  c a s e ,  i t  wa s  u n d i s pu te d  t h a t  t he  D e p a r tm e n t  m a i l e d  t h e  Be n ef i t  C ha r ge  
N o t i c e  o n  Ap r i l  4 ,  2 0 11 ,  t o  t h e  E mpl oye r ’ s  l a s t  k no w n  ad d r es s  o f  r e co r d  (Tr .  p p .  
6 ,  1 3 ,  1 5 ;  Bd .  Ex h .  1A ) .   A s  s t a t e d  on  t h e  f a c e  o f  t h e  Be n e f i t  C h a r ge  N o t i c e ,  a  
“ w r i t t e n  r e qu es t  f o r  r e v i e w”  h ad  t o  be  f i l ed  wi t h i n  15  da ys  o f  t h e  m ai l i n g  d a t e  
o n  th e  Ben e f i t  C h ar ge  N o t i c e .   T h e  Em plo ye r  f i l e d  a n  a pp l i c a t i o n  f o r  
r e d e t e rm in a t io n  on  M a y 2 0 ,  20 11 ,  mo r e  t h an  1 5  d a ys  a f t e r  t h e  m ai l i n g  d a t e  o f  
t h e  Be ne f i t  C h ar ge  N o t i c e  (T r .  p p .  8 ,  1 6 ;  Bd .  Ex h .  2 ) .   T h e  Em pl o ye r  h a s  no t  
e s t a b l i sh e d  th a t  i t s  l a t e  a pp l i c a t i on  fo r  r e de t e r min a t io n  w a s  d ue  t o  d e l a y o r  o t h e r  
a c t i on  o f  t h e  Un i t ed  S t a t es  Po s t a l  S e rv i c e ,  D e p ar tm en t  e r r o r  o r  mi s in f o r m at ion ,  
o r  a  c h a n ge  o f  t he  E mp lo ye r ’ s  a d d re s s  a t  a  t i m e  wh e n  t he r e  w o u ld  h a ve  b e en  no  
r e a s on  f o r  t h e  Em pl o ye r  t o  n o t i f y  t h e  D e p a r tm e n t  o f  t h e  a d d r es s  ch a n ge .  
 
 T h e  Em pl o ye r  h a s  n o t  e s t ab l i s h ed  a n y  f a c t  t h a t  w o u l d  i nv ok e  th e  
p r ov i s i on s  o f  A r i z o n a  A dmi n i s t r a t i v e  C o d e ,  Se c t io n  R6- 3 - 14 04 ( B) ,  a n d  pe r mi t  
f i nd i n g  t h e  ap p l i c a t i o n  fo r  r e d e t e rmi na t i on  t im e l y f i l e d .   A c c or d i n gl y,  
 

T H E  APP EA LS  BO A R D  A FFI R M S  t he  D e p a r tm e n t ’ s  d ec i s io ns  d a t ed  J u ne  
2 8 ,  2 01 1 ,  r e ga r d i n g  th e  l a t e  f i l i n g  o f  t h e  Emp lo ye r ’ s  a p p l i c a t i on  f o r  
r e d e t e rm in a t io n  o f  t h e  Be n ef i t  Ch a r ge  N o t i c e .  
 

T h e  Em pl o ye r  d i d  n o t  f i l e  a n  a pp l i c a t i on  f o r  r ed e t e r min a t io n  o f  t h e  Be n e f i t  
C h ar ge  N o t i ce  w i th in  t h e  15 - da y t i m e  p e r io d  s e t  f o r t h  i n  Ar i z on a  R ev i sed  
S t a tu t e s  §  23 - 73 2(B) .  
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T h e  Be n e f i t  Ch a r ge  N o t i c e  d a t ed  A p r i l  4 ,  2 01 1 ,  i s  f i n a l  a n d  r em a ins  i n  fu l l  

f o r c e  a nd  e f f e c t .   
 

D A T ED :  
 

A PP EA LS  BO AR D 
 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .  W e c on s id e r  t h e  r e qu e s t  f o r  r ev i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
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•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  
t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  

•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  
m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

 
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

 
C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  

r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

 
D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  

a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 

Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions  
 

___________________________________________________________________________________ 
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A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )  E r :  x x xx  A c c t .  No :  x xx xx xx -0 0 0  
 
 
(x )  E LI  D  G O LO B  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
 

A p p e a l s  Bo a r d  No .  T - 12 88 98 4 -0 01 - B 
 ____________________________________________________________________________________ 
 
x x xx  S TA T E O F AR IZO N A  E  S  A  T A X U NIT  

℅ E LI  D  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST  SC  0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M FOR  B EN E FITS  
T h e  D e pa r tm en t  o f  E c o no mi c  S e c ur i t y  p r o v i d es  l an gua ge  a s s i s t a n c e  f r ee  o f  
c h a r ge .   Fo r  a s s i s t a n ce  i n  yo u r  p r e fe r r e d  l an gu a ge ,  p l e a s e  c a l l  ou r  O f f i c e  o f  
A p p e a l s  (6 02 )  34 7 -6 3 43 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US BE NE FI CIOS 
T h e  D e p a r tm e n t  o f  E c on omi c  S e cu r i t y  s u m in i s t r a  a yu d a  d e  l o s  i d i om as  g ra t i s .   
P a r a  r e c i b i r  a yu d a  e n  su  i d io m a  p re f e r i do ,  po r  f av or  c om un ic a r se  c on  l a  o f i c i na  
d e  ap e l a c io ne s  ( 602 )  3 47 - 63 43 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

 
D E C IS IO N  

D IS M ISSE D 
 

T H E  E M PLO YE R  h a s  a s k ed  t o  wi t hd r a w  i t s  p e t i t i o n  fo r  a  h e a r i n g  un de r  
A .R .S .  §  23 -6 74 ( A )  a nd  Ar i z o n a  Ad min i s t r a t i v e  Co d e ,  S ec t i on  R 6- 3 -1 50 2 (A ) .  

 
T h e  A pp e a l s  Bo a rd  h as  j u r i s d i c t i on  i n  t h i s  m a t t e r  un d e r  A .R .S .  §  23 -7 24 .  
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A r i z o n a  A dmi n i s t r a t i v e  C od e ,  Se c t ion  R6 -3 - 15 02 ( A ) ,  p ro v i d es  i n  p e r t i n e n t  
p a r t :  

 
A .  T h e  Bo a rd  o r  a  h ea r in g  o f f i c e r  i n  t he  D e pa r tm en t ' s  

O f f i ce  o f  A pp e a l s  m a y i n f o r ma l l y  d i s po s e  o f  an  
a p p e a l  o r  p e t i t i on  w i t ho u t  f u r th e r  app e l l a t e  r ev i ew  
o n  th e  m e r i t s :  

 
1 .  B y w i t h d ra w al ,  i f  t h e  a pp e l l an t  wi t hd r a ws  t h e  

a p p e a l  i n  wr i t i n g  o r  o n  t h e  r e c o rd  a t  a n y t i me  
b e f o re  t h e  d e c i s i on  i s  i s s ue d ;  . . .  ( e m ph as i s  
a d d ed ) .  

 
W e  h av e  c a r e fu l l y  r e v i e w ed  t h e  r e co rd .   O n  O ct ob e r  4 ,  2 0 11 ,  t h e  Emp lo ye r  

s ub mi t t e d  a  wr i t t e n  r e qu e s t  t o  w i th d r aw  i t s  p e t i t i on .  
 

T H E  APP E A LS  BO A R D  FIN D S  t h e r e  i s  no  r e as on  t o  wi th h o ld  g r a n t in g  t he  
r e q u es t .   Ac c o rd i n gl y,  

 
T H E  APP E A LS  BO A R D  DIS M ISSES  t h e  p e t i t i o n .   A n y s c h ed u l ed  h e a r i n g  

i s  c a n ce l l ed .   Th i s  d e c i s io n  d o es  n o t  a f f e c t  a n y a g r e e m e n t  e n t e r ed  i n to  b e tw e en  
t h e  Em plo ye r  a n d  th e  D ep a r tm e n t .   
 
 

D A T ED :  
 

A PP EA LS  BO AR D 
 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  
 
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
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d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .  W e c on s id e r  t h e  r e qu e s t  f o r  r ev i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  

m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

 
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

 
C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  

r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  
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D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  
a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 
Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions .  

 
_____________________________________________________________________________________ 
 
A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  b y  c e r t i f i ed  m ai l  o n  
t o :  
 
(x )  E r :  x x xx  
 

A c c t .  No :  x xx xx xx -0 0 0  

 
(x )  E LI  D  G O LO B  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 

Fo r  Th e  A pp e a l s  Bo a r d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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_____________________________________________________________________________________ 
 
x x xx   S TA T E O F  AR IZO N A  E  S  A  T AX  U NIT  

℅ E LI  D  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST  SC  0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M FOR  B EN E FITS  
T h e  D e pa r tm en t  o f  E c o no mi c  S e c ur i t y  p r o v i d es  l an gua ge  a s s i s t a n c e  f r ee  o f  
c h a r ge .   Fo r  a s s i s t a n ce  i n  yo u r  p r e fe r r e d  l an gu a ge ,  p l e a s e  c a l l  ou r  O f f i c e  o f  
A p p e a l s  (6 02 )  34 7 -6 3 43 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US BE NE FI CIOS 
T h e  D e p a r tm e n t  o f  E c on omi c  S e cu r i t y  s u m in i s t r a  a yu d a  d e  l o s  i d i om as  g ra t i s .   
P a r a  r e c i b i r  a yu d a  e n  su  i d io m a  p re f e r i do ,  po r  f av or  c om un ic a r se  c on  l a  o f i c i na  
d e  ap e l a c io ne s  ( 602 )  3 47 - 63 43 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

 

D E C IS IO N  
A FFI R M E D  

 
T H E E M PL OY ER  p e t i t i ons  fo r  a  he a r in g  f ro m th e  De p a r t m en t ’ s  l e t t e r  

i s s u ed  on  A u gus t  8 ,  20 08 ,  wh ic h  s t a t e d  t h a t  “ …i t  i s  t he  D e p a r t me n t ’ s  d ec i s ion  
t h a t  b o th  t h e  D e te r mi n a t i on  o f  Li a b i l i t y  f o r  Em pl o ym e n t  o r  W a ge s ,…i ss u ed  
N o v emb e r  2 1 ,  20 07  t o  [ t h e  Emp lo ye r ]  i s  f i n a l  a nd  b i nd in g  b e c a us e  n o  wr i t t en  



A p p e a l s  Bo a r d  No .  T - 12 88 76 1 -0 01 - B  -  P a ge  2  

p e t i t i o n  f o r  r e as ses sm e n t  [ s i c ]  w a s  f i l e d  wi th i n  t he  p r e sc r ib e d  s t a t u t o r y p e r i od .  
… ”   

 
T h e  Em pl o ye r ’ s  r e s po ns e  l e t t e r ,  f i l ed  b y m a i l  on  Au gu s t  2 7 ,  2 00 8 ,  w as  a  

t im e l y p e t i t i on  f o r  A  h e a r in g .   T h e  A p p e a l s  Bo a rd  h a s  j u r i sd i c t i o n  t o  c on s i de r  
t h e  t im e l in es s  i s s ue  i n  t h i s  m a t t e r  p u rs u an t  t o  A .R .S .  §  23 - 72 4 .  

 
T H E  APP EA LS  BO A R D  s c h ed u l ed  a  t e l e ph on e  h e ar in g ,  fo r  S ep te mb e r  26 ,  

2 0 11 ,  b e fo r e  Ap p ea l s  Bo a r d  A dmi n i s t r a t i v e  La w  J u d ge  T a n ya  M .  G i bs on .   A l l  
p a r t i e s  h a d  b e en  no t i c ed  a nd  we r e  g iv e n  an  o pp o r t un i t y  t o  p r es en t  e v i d enc e  on  
t h e  fo l l ow in g  i s s u es :  
 

1 .  W h e th e r  t h e  Emp loye r  f i l e d  a  t im e l y,  w r i t t e n  r e qu e s t  fo r  
r e v i e w  f o l l o wing  t h e  N o v emb e r  2 1 ,  2 00 7  
D E TE RM IN A T IO N  O F  LIA B IL IT Y  F O R  E MP LO Y M E NT 
O R  W AG ES  AN D  N O T IC E  OF  A SS ESSM E NT 
R EP ORT (S ) .  

2 .  W h e th e r  t h e  D ETE RM IN A T IO N  O F  LIA B IL IT Y  FO R 
E MP LO Y M E NT  O R  W AG ES  AN D  N O T IC E  OF 
A SS ESSM E NT  REP OR T( S)  b e c am e f i n a l  du r i n g  the  
i n t e r im  p e r i od  b e fo r e  t h e  E mp lo ye r  f i l e d  a  r e qu e s t  f o r  
r e v i e w .  

A ut ho r i t i e s :   

A .R .S .  § §  23 - 732 ( B)  a n d  2 3 -7 27( D ) ,  a nd  A r i z ona  
A d min i s t r a t i v e  Co de ,  S e c t i on  R 6- 3 -1 40 4 .    

 
O n  th e  s ch e du l e d  d a t e  o f  t h e  h e a r in g ,  n o  Emp lo ye r  w i tn e s s e s  ap p ea r e d  to  

t e s t i f y .  C o u ns e l  fo r  t h e  D ep a r tm e n t  w as  p r es en t ,  an d  a  wi t n es s  f o r  t he  
D e p a r tm e n t  t e s t i f i ed .   Boa r d  Ex h ib i t s  1  t h r ou gh  1 0  we r e  a d mi t t e d  i n to  e v i den c e .   
W e h av e  c a r e fu l l y  r e v i e w ed  t h e  r e co rd .  

 
T H E  APP EA LS  BO A RD  FIN D S  t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  

a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   
 

1 .  O n  No v em b er  21 ,  2 0 07 ,  t h e  D ep a r t me n t  m ai l e d  a  
D e t e rmi n a t i on  o f  Li a b i l i t y  f o r  E m pl o ym e n t  o r  
W a ge s  t o  t h e  Em pl o ye r ’ s  a d d r es s  o f  r e c o rd  ( Bd .  
Ex h .  1 ) .  

2 .  T h e  D e te rm in a t io n  o f  Li a b i l i t y  f o r  Em pl o ym e n t  o r  
W a ge s  w as  r e tu r n e d  to  t h e  D ep a r t m en t  a s  
u n de l iv e r a b l e ,  w i th  n o  fo r w a rd i n g  a d d r es s  ( Bd .  
Ex hs .  2A ,  2 B) .  
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3 .  O n  De c e mb e r  4 ,  20 0 7 ,  t h e  D ep a r tm en t  m ai l e d  a n  
U n em pl o ym e n t  T ax  S t a t e m en t  t o  t h e  E m pl o ye r  a t  
t h e  s am e  ad d re s s  o f  r e co r d ,  wh i c h  s t a t e m en t  w as  
r e tu r n ed  t o  t he  D e p a r tm e n t ,  w i t h  a  s t i c k e r  
i n c lu d i n g  t h e  Em pl o ye r ’ s  n e w  ad dr es s  ( Bd .  Ex h .  
3 ) .  

4 .  T h e  E mpl o ye r ’ s  r e q u es t  fo r  r ec on s id e r a t i o n  w as  
f i l e d  b y f a c s imi l e  o n  Feb r u ar y 1 2 ,  200 8  ( Bd .  Ex h .  
4 ) .   Th e  Emp lo ye r  s t a t ed  no  r e as on  f o r  f i l i n g  a  l a t e  
r e q u es t  ( Bd .  Ex h .  4 ) .  

5 .  O n  Au gu s t  8 ,  200 8 ,  t h e  D ep a r t men t  i s su e d  i t s  
d e c i s i on  o n  th e  t im e l i n es s  o f  t h e  E mpl o ye r ’ s  
r e q u es t  f o r  r e c ons id e r a t i on  ( Bd .  Ex hs .  5 A - 5C ) .   
T h e  D e p ar tm en t ’ s  d e c i s i on  s t a t ed  t h a t ,  am on g  o t he r  
t h i n gs ,  A . R .S .  §  23 - 72 4  p r ov id es  t h a t  “ [ w] h e n  t h e  
d e p a r tm e n t  m a k es  a  d e t e rm in a t io n …th a t  an  
e m plo yi n g  u n i t  c o ns t i t u t es  a n  em pl o ye r … t h e  
d e t e r min a t io n  sh a l l  b e co m e  f in a l  wi t h  r es p e c t  t o  
t h e  em pl o yi n g  u n i t  f i f t e en  d a ys  a f t e r  w r i t t e n  no t i ce  
i s  s e r v ed  p e r s on a l ly  o r  b y  c e r t i f i ed  ma i l  a d d re s s e d  
t o  t he  l a s t  kn ow n  ad d r es s  o f  t he  e mplo yi n g  u n i t… ” 
( Bd .  Ex h s .  5 A -5C ) .    

6 .  T h e  D e pa r tm en t ’ s  d e c i s i on  f u r t h e r  s t a t e d  t h a t ,  t h e  
D e t e rmi n a t i on  o f  Li a b i l i t y  f o r  E m pl o ym e n t  o r  
W a ge s ,  i s su e d  N o v emb e r  2 1 ,  20 0 7  t o  [ t he  
E mp lo ye r ] ,  i s  f i n a l  a n d  b i nd in g  b e c a us e  n o  wr i t t en  
r e q u es t  fo r  r e co ns i d e r a t i o n  w a s  f i l ed  wi th i n  t h e  
p r e s c r ib ed  s t a tu to ry  p e r i o d  ( Bd .  Ex h s .  5 A -C ) .  

7 .  O n  Au gu s t  27 ,  2 008 ,  t h e  Emp lo ye r  p e t i t i on e d  fo r  a  
h e a r i n g  ( Bd .  Ex hs .  6 A,  6 B) .   Th e  E mp lo ye r  
a s s e r t ed  t h a t  i t  “d id  c omp l e t e  a  c ha nge  o f  a dd r es s  
o n  N ov e mb e r  13 ,  2 0 08  [ s i c ] ,  w i t h  t he  p os t  o f f i c e .   
P l e a se  s e e  t h e  en c lo s ed  e ma i l .  W e  a l so  s en t  ch a n ge  
o f  ad d r es s  no t i c es  t o  n um e ro us  s t a t e ,  r e g i on a l ,  and  
n a t io n a l  r e gu l a t o ry  a ge n c i e s .   W e  a p o l o giz e  t ha t  
yo u  w e r e  n o t  o n  ou r  l i s t . ”  

A r i z o n a  R e v i s e d  S t a t u t es  §  2 3 -7 24  p rov id e s  i n  p a r t  a s  f o l l o ws :  
 

A .  W h e n  t he  d ep a r t me n t  m ak e s  a  d e t e rm in a t io n ,  wh ich  
d e t e r min a t io n  s h a l l  b e  ma d e  e i t h e r  on  t h e  mo t io n  o f  t h e  
d e p a r tm e n t  o r  on  ap p l i c a t i o n  o f  a n  e mp lo yi n g  u n i t ,  t h a t  
a n  e mp lo yi n g  u n i t  c o n s t i t u t e s  an  e mp lo ye r  a s  d e f in ed  
i n  s ec t io n  23 - 61 3  o r  t ha t  s e r v i c es  p e r f o rm e d  fo r  o r  i n  
c o nn e c t io n  wi t h  t h e  bu s i n es s  o f  an  e m pl o yi n g  u n i t  
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c o ns t i t u t e  em plo ym e n t  a s  d e f in e d  in  s e c t i on  23 - 615  
t h a t  i s  n o t  ex emp t  un d e r  s e c t io n  2 3 - 61 7  o r  t h a t  
r e mu n e r a t i on  f o r  s e r v i c e s  co ns t i t u t es  w a ge s  a s  d e f in e d  
i n  s e c t io n  2 3 - 62 2 ,  t h e  d e t e rm in a t io n  sh a l l  b e c om e  f i na l  
w i t h  r es p e c t  t o  t he  e m pl o yi n g  u n i t  f i f t e en  d a ys  a f t e r  
w r i t t e n  n o t i c e  i s  s e rv e d  p e r s on a l ly ,  b y  e l e c t ro n i c  
t r an smi s s io n  o r  b y  m ai l  ad d re s s e d  to  t h e  l a s t  k no wn  
a d d r es s  o f  t h e  e mpl o yi n g  u n i t ,  un l es s  w i th i n  su c h  t im e  
t h e  emp lo yi n g  un i t  f i l e s  a  w r i t t e n  r e qu e s t  fo r  
r e c o ns i d e r a t i o n… 

 

A r i z o n a  A dm in i s t r a t i v e  C od e ,  S e c t i on  R6 - 3 - 1 40 4 ,  p r ov i d es  i n  p e r t i n e n t  
p a r t :  

 
A .  Ex c ep t  a s  o t h e r wi s e  p ro v i d ed  b y s t a t u t e  o r  b y  

D e p a r tm e n t  r e gu la t i on ,  a n y p a ym e n t ,  ap p ea l ,  
a p p l i c a t i o n ,  r e qu es t ,  no t i c e ,  o b j e c t io n ,  p e t i t i on ,  
r e p o r t ,  o r  o th e r  i n fo r ma t i on  o r  d o cu me n t  s ub mi t t ed  
t o  t h e  D ep a r tm e n t  s h a l l  be  c on s id e r ed  r e c e iv e d  b y 
a n d  f i l ed  w i th  t h e  D e p a r tm e n t :  

 
1 .  I f  t r a n smi t t ed  v i a  t h e  Un i t ed  S t a t es  Po s t a l  

S e rv i c e  o r  i t s  s u cc e s so r ,  on  t h e  d a t e  i t  i s  
m a i l ed  as  sh o wn  by  t h e  p o s tm a rk ,  o r  i n  t he  
a b s en c e  o f  a  po s t ma r k  t he  po s t a ge  m et e r  
m a rk ,  o f  t h e  en v e l op e  i n  w h i ch  i t  i s  r ec e i ve d ;  
o r  i f  no t  p os tm ar k ed  o r  p os t a ge  m et e r  m a rk e d  
o r  i f  t h e  m a rk  i s  i l l e g i b l e ,  on  t h e  d a t e  e n t e r e d  
o n  th e  d o cum e n t  a s  t h e  d a t e  o f  c om pl e t io n .  

 
2 .  I f  t r a ns mi t t e d  b y a n y m e a n s  o t h e r  t h a n  th e  

U n i t ed  S t a t es  P os t a l  S e r v i c e  o r  i t s  suc c e s so r ,  
o n  t h e  d a t e  i t  i s  r e ce i v ed  b y t h e  D ep a r tm e n t .  

 
*           *           *  

B .  T h e  s ub mis s io n  o f  an y p a ym e n t ,  a pp e a l ,  
a p p l i c a t i o n ,  r e qu es t ,  no t i c e ,  o b j e c t io n ,  p e t i t i on ,  
r e p o r t ,  o r  o th e r  i n fo r ma t i on  o r  d o cu me n t  no t  w i th in  
t h e  s p ec i f i ed  s t a t u t o r y o r  r e gu l a to r y  p e r io d  s ha l l  
b e  co ns id e r ed  t ime l y i f  i t  i s  e s t a b l i sh e d  to  t he  
s a t i s f a c t i on  o f  t h e  D e p a r tm e n t  t h a t  t h e  d e l a y i n  
s ub mis s i on  w a s  d u e  to :  D e p a r tme n t  e r ro r  o r  
m i s i n fo rm at io n ,  d e l a y o r  o t he r  a c t i o n  o f  t h e  U n i t ed  
S t a t e s  P os t a l  S e r v i c e  o r  i t s  su c c es so r ,  o r  w h en  th e  
d e l a y i n  s u bm iss io n  w as  b e - c au s e  t h e  i nd i v i du a l  
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c h a n ge d  h i s  m a i l i ng  a d d r e s s  a t  a  t ime  w h e n  t h e re  
w o u l d  h a v e  be e n  n o  r e as on  f o r  h im  t o  n o t i f y  t h e  
D e p a r tm e n t  o f  t h e  a d d r es s  ch a n ge .   

1 .  Fo r  su bmi ss i on  t h a t  i s  no t  w i th in  t h e  
s t a tu to r y  o r  r e gu l a t o r y p e r i o d  t o  be  
c o ns id e r ed  t i m e l y,  t h e  i n t e r es t e d  p a r t y  m u s t  
s ub mi t  a  w r i t t en  ex p l an a t io n  s e t t i n g  fo r th  t he  
c i r cu ms t a n c es  o f  t he  d e l a y.  

2 .  T h e  Di r e c t o r  s h a l l  d e s i gn a t e  p e r s on ne l  w ho  
a r e  t o  d e c id e  w he t h er  a n  ex t e ns io n  o f  t im e  
s h a l l  b e  g r an t ed .  

3 .  N o  s ubm iss io n  sh a l l  b e  c o ns i d e re d  t im e l y i f  
t h e  d e l a y i n  f i l i n g  w a s  u n r e a so nab l e ,  a s  
d e t e r min e d  b y  t h e  D e p ar tm en t  a f t e r  
c o ns id e r i n g  t h e  c i r c um s t a nc e s  i n  t he  c a s e .   
[ E mp h as i s  a dd e d] .  

     *           *           *  
 

O n  N ov e mb e r  21 ,  2 0 07 ,  t h e  D e par tm e n t  m ai l e d  a  D e t e rmi n a t i on  o f  
Li a b i l i t y  f o r  E mp lo ym e n t  o r  W a ge s  t o  t h e  Em pl o ye r .   T h e  Emp lo ye r  f i l e d  a  
r e q u es t  f o r  r e co ns id e r a t i o n  b y t h e  D e p a r t m en t  o n  Fe br u ar y  1 2 ,  20 08 ,  ov e r  f i f t e en  
d a ys  a f t e r  t h e  D e t e r mi n a t i on  wa s  m ai l e d .    

 
T h e  E mpl o ye r  d id  n o t  ap p e ar  a t  t h e  S ep t emb e r  2 6 ,  201 1  Ap pe a l s  Boa r d  

h e a r i n g .   In  t h e  pe t i t i on  fo r  h ea r in g ,  t h e  Em plo ye r  s t a t e d  t h a t  i t  c omp l e t e d  a  
c h a n ge  o f  ad dr e s s  w i t h  t h e  p os t  o f f i c e  on  No v em be r  1 3 ,  2 00 8  [ s i c ] .   T h e  
E mp lo ye r  a l s o  ad mi t t ed ,  ho w ev e r ,  t h a t  a l t ho u gh  i t  s en t  ch a n ge  o f  ad d r es s  no t i c es  
t o  “n um e ro us  s t a t e ,  r e g io n a l ,  a nd  n a t i on a l  r e gu l a to r y a g e n c i e s , ”  t h e  De p a r tm en t  
w a s  “n o t  on  ou r  l i s t ”  ( Bd .  Ex h .  6 A ) .   T h e  Emp lo ye r  a l s o  a t t a c h ed  a  co p y o f  an  
e m ai l  f ro m t h e  Un i t ed  S t a t e s  po s t a l  s e rv i ce ,  c on f i r mi n g  t ha t  t h e  Em plo ye r  
c h a n ge d  i t s  a dd r e s s  wi th  t h e  p os t  o f f i c e  o n  No v emb e r  13 ,  2 00 7  ( Bd .  Ex h .  6 B) .   
T h a t  em a i l  c l e a r l y  s t a t e d ,  “ [ g] ove r nm e n t  a ge n c i es  a n d  m ai l e r s  a re  n o t  
a u tom a t i c a l l y  n o t i f i e d  o f  yo u r  n e w  ad d r es s ,  so  i t  i s  imp o r t an t  t h a t  yo u  in f o rm  
p a r t i e s  d i r e c t l y”  ( Bd .  Ex h .  6 B) .  Th e re  i s  no  e v id e n c e  i n  t h e  r e co r d  t o  s how  t ha t  
t h e  Em plo ye r  n o t i f i e d  t h e  D e p ar tm en t  o f  i t s  c ha n ge  o f  ad d r es s .   Th e  E mp lo ye r  
d id  no t  e s t a b l i sh  t ha t  t h e  l a t e  f i l i n g  wa s  c a us e d  b y p o s t a l  s e r v i c e  e r r o r  o r  de l a y.   
T h e r e  i s  a l s o  no  e v id e nc e  o f  D ep a r t me n t  mi s in f o r m at io n  o r  e r r o r  t h a t  w o u ld  
ex c us e  t h e  E mpl o ye r ’ s  l a t e  f i l i n g .  

 
T h e  u n r e f u t e d  ev i de n c e  o f  r e c o r d  s how s  t h a t  t h e  E mpl oye r  w a s  a w a r e  t h a t  

t h e  D ep a r t m en t  w as  co n du c t i n g  a n  au d i t  t h a t  wo u ld  r es u l t  i n  a  d e t e rmi na t i on .   
T h e  E mpl o ye r  w a s ,  t h e r e f o r e ,  o n  n o t i c e  t ha t  t h e  D ep a r t me n t  wo u l d  p ro v id e  a  
d e c i s i on  to  t he m  in  w r i t i n g .   A s  s u ch ,  t h e  Em pl o ye r  s h o u ld  h a ve  n o t i f i ed  t h e  
D e p a r tm e n t  a bo u t  i t s  c ha n ge  i n  a dd r es s .   
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T h e  Em pl o ye r  h a s  n o t  e s t ab l i s h ed  a n y  f a c t  t h a t  w o u l d  i nv ok e  th e  
p r ov i s i on s  o f  A r i z o n a  A dmi n i s t r a t i v e  C o de ,  S e c t io n  R 6- 3 - 14 04 ( B) ,  a n d  wo u ld  
p e rm i t  f i n d in g  th e  r e q u es t  fo r  r e c ons id e r a t i o n  t im e l y f i l ed .   A c co rd in g l y,   

 
T H E  APP EA LS  BO A R D  A FFI R MS  t he  D e p a r tm e n t ’ s  d e c i s io n  d a t ed  A u gus t  

8 ,  2 00 8 ,  r e ga r d in g  t h e  l a t e  f i l i n g  o f  t h e  Em pl o ye r ’ s  r e qu e s t  fo r  r e co ns i d e ra t i on  
o f  t he  D e t e rmi n a t i on  o f  Li a b i l i t y  f o r  Em pl o ym e n t  o r  W a ge s .  

 
T h e  Emp lo ye r  d id  no t  f i l e  a  r eq u es t  f o r  r e c on s i d e r a t i o n  o f  t he  

D e t e rmi n a t i on  o f  Li a b i l i t y  f o r  Em plo ym e n t  o r  W a ges  w i t h i n  t h e  t i m e  pe r io d  
a l l o w ed ,  pu rs u an t  t o  A r i z o n a  R e v i s e d  S t a tu t e s  §  23 - 72 4 .  

 
T h e  De t e r mi na t i on  o f  Li a b i l i t y  f o r  E m pl o ym e n t  o r  W a ge s  d a t ed  No v em be r  

2 1 ,  20 07 ,  r em ai ns  i n  fu l l  f o rc e  an d  e f fe c t .  
 

 
D A T ED :  

 
 

A PP EA LS  BO AR D 
 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
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i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .  W e c on s id e r  t h e  r e qu e s t  f o r  r ev i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  

m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

 
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

 
C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  

r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

 
D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  

a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 

Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions  
 

___________________________________________________________________________________ 



A p p e a l s  Bo a r d  No .  T - 12 88 76 1 -0 01 - B  -  P a ge  8  

 
A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )  E r :  x x xx  
              
              

A c c t .  No :  x xx xx xx -0 0 0  

 
(x )  E r  (o t h e r  a dd r es s ) :    

x x xx  
 
 
 

  
(x )  E LI  D  G O LO B  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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x x xx  S TA T E O F AR IZO N A  E  S  A  T A X U NIT  

℅ E LI  D  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M FOR  B EN E FITS  
T h e  D e pa r tm en t  o f  E c o no mi c  S e c ur i t y  p r o v i d es  l an gua ge  a s s i s t a n c e  f r ee  o f  
c h a r ge .   Fo r  a s s i s t a n ce  i n  yo u r  p r e fe r r e d  l an gu a ge ,  p l e a s e  c a l l  ou r  O f f i c e  o f  
A p p e a l s  (6 02 )  34 7 -6 3 43 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US BE NE FI CIOS 
T h e  D e p a r tm e n t  o f  E c on omi c  S e cu r i t y  s u m in i s t r a  a yu d a  d e  l o s  i d i om as  g ra t i s .   
P a r a  r e c i b i r  a yu d a  e n  su  i d io m a  p re f e r i do ,  po r  f av or  c om un ic a r se  c on  l a  o f i c i na  
d e  ap e l a c io ne s  ( 602 )  3 47 - 63 43 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
A FFI R M E D 

 

T H E E M PL OY ER  f i l e d  a n  a pp e a l  f r om  t h e  D ep a r tm e n t ’ s  d e c i s i on  l e t t e r  
i s s u ed  on  M a y 2 3 ,  2 01 1 ,  w h i ch  s t a t e d  t ha t  “… t h e  D e t e rmi n a t io n  o f  
U n em pl o ym e n t  In s u r a n ce  T ax  R a t e  fo r  c a l en da r  ye a r  2 0 1 1  m us t  b e  h e ld  t o  be  
f i na l ”  b e c a us e  t h e  E m plo ye r ’ s  a p p l i c a t i on  f o r  r ed e t e rm in a t io n  wa s  no t  f i l ed  
w i t h i n  t h e  s t a t u to ry  p e r i o d .  
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T h e  Em pl o ye r ’ s  r e s po ns e  l e t t e r ,  f i l ed  b y m a i l  o n  M a y 2 8 ,  2 01 1 ,  w a s  a  
t im e l y a p p e a l .   T he  A pp e a l s  Bo a rd  ha s  j u r i s d i c t i on  t o  c o ns id e r  t h e  t im e l in e s s  
i s s u e  i n  t h i s  ma t t e r  p u r su a n t  t o  A .R .S .  §  2 3 - 73 2 (A ) .  

 
T H E  AP PE A LS  BOA R D s ch e du l e d  a  t e l e ph on e  h e a r i n g ,  f o r  De c e mb e r  1 ,  

2 0 11 ,  b e fo r e  Ap pea l s  Bo a rd  A dmi n i s t r a t i v e  La w  J ud ge  M a r k  H .  P r en y.   A t  t h a t  
t im e ,  a l l  p a r t i e s  we r e  g i v en  a n  op po r t un i t y  t o  p r es e n t  ev id e n ce  o n  t h e  fo l l o w in g  
i s s u es :  

 
1 .  W h e th e r  t h e  Em plo ye r  f i l ed  a  t im e l y a p p l i c a t i o n  f o r  

r e d e t e rm in a t io n  b y t h e  D ep a r t me n t .  

2 .  W h e th e r  t h e  D e t e rm in a t io n  o f  U n emp lo ym e n t  T ax  Ra te  
f o r  Ca l en da r  Y e a r  2 0 11 ,  UC -6 03 ,  be c a m e  f i n a l  du r i ng  
t h e  i n t e r im  pe r io d  be f o re  t h e  E mp lo ye r  f i l ed  an  
a p p l i c a t i o n  f o r  r ede t e rmi n a t i on .  

S e e :   A .R .S .  §  2 3 -7 32 ( A) ,  a n d  Ar i z o na  A dm in i s t r a t i v e  C od e ,  
S e c t i on  R 6- 3 -1 40 4 .    

 
O n  th e  s ch e du l e d  d a t e  o f  t h e  h e a r in g ,  n o  Emp lo ye r  w i tn e s s e s  ap p ea r e d  to  

t e s t i f y .   C o un s e l  f o r  t h e  De p a r tme n t  w as  p r es en t ,  a n d  a  w i tn e s s  f o r  t he  
D e p a r tm e n t  t e s t i f i ed .   Bo a rd  Ex h ib i t s  1  t h r ou gh  5  w er e  a d mi t t e d  i n to  ev i de n c e .   
W e h av e  c a r e fu l l y  r e v i e w ed  t h e  r e co rd .  

 
T H E  APP EA LS  BO A RD  FIN D S  t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  

a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   
 
1 .  O n  J an u ar y 5 ,  2 0 11 ,  t h e  De p a r tm e n t  m ai l ed  a  D e t e rmi na t i on  o f  

U n em pl o ym e n t  T ax  R a t e  f o r  C a l en d a r  Y ea r  2 01 1  t o  t he  
E mp lo ye r ’ s  ad d r es s  o f  r e co r d  ( Bd .  Ex h .  1 ) .  

2 .  T h e  Em pl o ye r ’ s  a p p l i c a t i o n  f o r  r ede t e rmi n a t i on  w as  f i l e d  on  
M a y 1 7 ,  2 0 11  ( Bd .  E x h .  2 ) .   T h e  Emp lo ye r  s t a t ed  n o  r ea s on  f o r  
f i l i n g  a  l a t e  a pp l i ca t i on  ( Bd .  Ex h .  2 ) .  

3 .  O n  M a y 2 3 ,  2 01 1 ,  t h e  D e p a r tm e n t  i s su e d  i t s  d e c i s i on  o n  t h e  
t im e l i n es s  o f  t he  E mp lo ye r ’ s  a pp l i c a t i on  f o r  r e de t e rm in a t io n  
( Bd .  Ex h .  3 ) .   The  D e p a r tm e n t ’ s  d ec i s io n  s t a t ed  t h a t ,  a m on g 
o th e r  t h i n gs ,  b e c a us e  A . R .S .  §  23 -7 3 2  p r ov id es  t h a t  t h e  a s s i gned  
t ax  ra t e  b e co m es  f i n a l  un l e s s  a n  a p p l i c a t i o n  fo r  r ed e t e rm in a t ion  
i s  s ub mi t t e d  wi t h i n  f i f t e en  d a ys  a f t e r  t h e  De t e r min a t io n ’s  
m ai l i n g  d a t e ,  “ …th e  D e t e rmi n a t i on  o f  Un em pl o ym e n t  In s u r a n c e  
T ax  R a t e  fo r  c a l end a r  ye a r  2 0 1 1  mu s t  b e  h e l d  t o  b e  f i na l ”  ( Bd .  
Ex h .  3 ) .  

4 .  O n  M a y 2 8 ,  2 01 1 ,  t h e  E mpl o ye r  f i l ed  a n  a p p ea l  wi t h  t h e  A p p e a l s  
Bo a r d  ( Bd .  Ex h .  4 ) .   T h e  Emp lo ye r  a s s e r t ed  t ha t  i t  “ h a d  no  
k n ow le d ge ”  t h a t  a  f o rm e r  emp lo ye e  w a s  r e ce iv in g  un em pl o ym e n t  



A p p e a l s  Bo a r d  No .  T - 12 85 85 5 -0 01 - B  -  P a ge  3  

i n s u ra n c e  b en e f i t s  o r  t h a t  t h e r e  w a s  a  f i f t e en - d a y d e a d l i ne  t o  f i l e  
a n  ap p l i c a t i o n  f o r  r e d e t e r min a t io n .  

 
T h e  i s su e  p ro p e r ly  b e f o r e  t h i s  Bo ar d  i s  wh e th e r  t h e  Em pl o ye r  f i l ed  a  

t im e l y a p p l i c a t i on  f o r  r ed e t e rm in a t ion  o f  t h e  J a nu a r y 5 ,  20 11  D e t e rmi n a t io n  o f  
U n em pl o ym e n t  T ax  R a t e  f o r  C a l e nd a r  Y e a r  2 01 1 .  

 
A r i z o n a  R e v i s e d  S t a t u t es ,  S e c t io n  23 -7 3 2 ,  p ro v i d es  i n  p e r t i n en t  pa r t :  

 
A .  T h e  d ep a r t m en t  s h a l l  p r om pt l y n o t i f y  e a c h  emp lo ye r  

o f  t h e  em pl o ye r ' s  r a t e  o f  co n t r i bu t io ns  as  
d e t e r min e d  f o r  a n y c a l e nd a r  ye a r .   T he  
d e t e r min a t io n  sh a l l  b e c om e  c on c l us iv e  a n d  b in d i n g  
o n  t he  em pl o ye r  u n l e s s ,  w i th i n  f i f t ee n  d a ys  a f t e r  t h e  
m ai l i n g  o f  n o t i c e  o f  t he  d e t e rmi na t i on  t o  t he  
e m plo ye r ' s  l a s t  kno w n  a dd r e s s  o r  i n  t h e  a bs e n ce  o f  
m a i l i n g ,  w i th in  f i f t e en  d a ys  a f t e r  de l i v e r y o f  t h e  
n o t i c e ,  t h e  e mpl o ye r  f i l e s  a n  ap p l i c a t i on  f o r  r e v i ew  
a n d  r ed e t e rm in a t i on ,  s e t t i n g  fo r th  t h e  e mpl o ye r ' s  
r e a s ons  fo r  ap p l i c a t i o n  f o r  r e v i e w  a nd  
r e d e t e rm in a t io n .   T h e  d ep a r tm e n t  sha l l  r e c on s i de r  
t h e  r a t e ,  b u t  no  em pl o ye r  s h a l l  i n  a n y p r o c e e d in g  
i nv o l v in g  t h e  empl o ye r ' s  r a t e  o f  c on t r ib u t i on s  o r  
c o n t r i bu t io n  l i a b i l i t y  c o n t e s t  t h e  c ha r ge a b i l i t y  t o  
t h e  em plo ye r ' s  a c c o un t  o f  a n y  b e n e f i t s  p a id  i n  
a c c o rd a n c e  wi t h  a  d e t e r min a t io n ,  r e d e t e rm in a t io n  o r  
d e c i s i on  pu rs u an t  t o  s ec t i on  2 3 -7 73 ,  an d  d e t e rm in e d  
t o  b e  c ha r ge a b l e  t o  t h e  emp lo ye r ' s  a c c o un t  p u rsu a n t  
t o  s e c t io n  2 3 - 72 7 ,  ex c e p t  on  t h e  g ro u nd  t h a t  t h e  
s e r v i c es  o n  t h e  ba s i s  o f  wh i ch  th e  b e n e f i t s  w e r e  
f o un d  to  b e  ch a r ge a b le  d id  no t  co ns t i t u t e  s e r v i c es  
p e r f o r me d  i n  em plo ym e n t  fo r  t h e  e mp lo ye r  a n d  o n l y 
i n  t h e  ev en t  t h a t  t he  e mpl o ye r  w a s  no t  a  pa r t y  t o  t he  
d e t e r min a t io n ,  r ed e t e rm in a t io n  o r  de c i s io n  o r  t o  a n y  
o th e r  p ro c e ed in gs  u n de r  t h i s  c ha p t e r  i n  wh i ch  th e  
c h a r a c t e r  o f  t h e  s e r v i c es  wa s  d e t e r mi n ed .   Th e  
e m plo ye r  s h a l l  b e  p r om pt l y n o t i f i e d  o f  t h e  
d e p a r tm e n t ' s  d e n i a l  o f  t h e  e mpl o ye r ' s  a p p l i c a t i o n ,  o r  
o f  t h e  d ep a r t me n t ' s  r ed e t e rm in a t io n ,  b o t h  o f  w h i ch  
s h a l l  b e co m e  f i na l  u n l e s s  w i th in  f i f t e e n  d a ys  a f t e r  
m a i l i n g  o r  d e l i ve r y  o f  no t i f i c a t i on  an  a p p e a l  i s  f i l ed  
w i t h  t h e  a pp e a l s  boa r d .   ( e mp h as i s  a dde d )  
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A r i z o n a  A dm in i s t r a t i v e  C od e ,  S e c t i on  R6 - 3 - 1 40 4 ,  p r ov i d es  i n  p e r t i n e n t  
p a r t :  

 
A .  Ex c ep t  a s  o t h e rwi s e  p ro v id e d  b y s t a tu t e  o r  b y  

D e p a r tm e n t  r e gu la t i on ,  a n y p a ym e n t ,  ap p e a l ,  
a p p l i c a t i o n ,  r e qu es t ,  no t i c e ,  o b j e c t i on ,  pe t i t i o n ,  
r e p o r t ,  o r  o th e r  i n f o rm a t io n  o r  d o cum e n t  s u bmi t t ed  
t o  t h e  D ep a r tm e n t  s h a l l  b e  c o ns i d e re d  r e c e i v ed  b y  
a n d  f i l ed  w i th  t h e  D e p a r tm e n t :  

 
1 .  I f  t r a n smi t t ed  v i a  t h e  Un i t ed  S t a t es  Po s t a l  

S e rv i c e  o r  i t s  suc c e s so r ,  o n  t he  da t e  i t  i s  
m a i l ed  a s  sh o wn  b y t h e  p o s t m ar k ,  o r  i n  t he  
a b s en c e  o f  a  po s tma r k  th e  p os t a ge  m et e r  m ar k ,  
o f  t h e  en v e lo p e  in  w h i c h  i t  i s  r e c e i ve d ;  o r  i f  
n o t  po s tm a rk e d  o r  p os t a ge  m et e r  m a rk e d  o r  i f  
t h e  m a r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  on  
t h e  do c um en t  a s  t he  d a t e  o f  c omp l e t i on .  

 
2 .  I f  t r a n smi t t ed  b y a n y m e a n s  o t h e r  t h an  th e  

U n i t ed  S t a t es  P os t a l  S e r v i c e  o r  i t s  su c c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e ce i v ed  b y t h e  D ep a r tm e n t .  

 
     *           *           *  

 
B .  T h e  s ub mis s i on  o f  a n y p a ym e n t ,  a pp ea l ,  ap p l i c a t i on ,  

r e q u es t ,  no t i c e ,  o b j e c t io n ,  p e t i t i on ,  r e p o r t ,  o r  o th e r  
i n fo rm at io n  o r  d oc u m en t  no t  wi th i n  t he  sp e c i f i ed  
s t a tu to r y o r  r e gu la t o r y p e r i od  s h a l l  b e  co ns i d e re d  
t im e l y i f  i t  i s  e s t ab l i s h ed  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r tm e n t  t h a t  t he  d e l a y i n  s ub mis s io n  w as  du e  t o :  
D e p a r tm e n t  e r ro r  o r  m i s i n fo rm at io n ,  d e l a y o r  o t h e r  
a c t i on  o f  t he  Un i t e d  S t a t es  Po s t a l  S e rv i c e  o r  i t s  
s u c c es s o r ,  o r  wh en  t h e  d e l a y i n  s u bmi ss i on  w a s  b e -
c a u s e  t h e  i n d iv id ua l  ch a n ged  h i s  m a i l i n g  a dd r es s  a t  
a  t im e  wh e n  t he r e  w o u l d  h a v e  b e e n  n o  r e as on  f o r  
h im  to  n o t i f y  t h e  De p a r t m en t  o f  t h e  add r e s s  c h an ge .   

 
1 .  Fo r  su bmi ss i on  t h a t  i s  no t  wi th i n  t h e  s t a tu to r y  

o r  r e gu l a to r y  p e r io d  t o  b e  co ns i d e r ed  t i me l y,  
t h e  i n t e r es t ed  p a r ty  m u s t  su bmi t  a  wr i t t en  ex -
p l an a t io n  se t t i n g  f o r t h  t h e  c i r c um s ta n c e s  o f  
t h e  d e l a y.  

 



A p p e a l s  Bo a r d  No .  T - 12 85 85 5 -0 01 - B  -  P a ge  5  

2 .  T h e  Di r e c t o r  s h a l l  d es i gn a t e  pe r son n e l  w ho  
a r e  t o  d e c i de  wh e t h er  an  ex t en s io n  o f  t im e  
s h a l l  b e  g r an t ed .  

 
3 .  N o  s ubm iss io n  sha l l  b e  c on s i d e r e d  t im e l y i f  

t h e  d e l a y i n  f i l i ng  w a s  u n re a so n ab le ,  a s  d e -
t e rm in ed  b y t h e  De p a r t m en t  a f t e r  c on s i d e r in g  
t h e  c i r c ums ta n c es  i n  t h e  c as e .  

 
C .  A n y n o t i ce ,  r ep o r t  f o rm ,  d e t e r min a t io n ,  d e c i s io n ,  

a s s es s m en t ,  o r  o t h e r  d o cu m en t  ma i l e d  b y  t h e  
D e p a r tm e n t  s h a l l  b e  c on s id e r e d  as  h av in g  b e en  
s e r v ed  o n  t h e  a dd re s s e e  o n  th e  d a t e  i t  i s  m a i l ed  t o  
t h e  ad dr e s s e e ' s  l a s t  kn o wn  ad d r es s  i f  n o t  s e r v ed  in  
p e r so n .   H o w ev er ,  w h en  i t  i s  e s t ab l i s he d  th e  
i n t e r es t e d  p a r t y  c h a n ge d  h i s  m a i l i ng  a d d r e s s  a t  a  
t im e  wh e n  t he r e  w o u l d  h a v e  b e en  n o  r e as on  to  
n o t i f y  t h e  D e p a r tm e n t ,  i t  s ha l l  b e  c o n s id e r e d  as  
h a v i n g  be e n  s e rv e d  o n  t he  a dd r es s e e  on  th e  d a t e  i t  i s  
p e r so n a l l y  d e l iv e re d  o r  r em a i l ed  t o  h i s  c u r r e n t  
m a i l i n g  ad dr e s s .   T h e  d a t e  m ai l e d  sh a l l  be  p r e su me d  
t o  b e  t h e  d a t e  o f  t h e  d oc um e n t ,  un l e s s  o th e r wi s e  
i nd i c a t ed  b y t h e  f ac t s .   (E mp h as i s  a dde d )  

 
O n  J an u ar y 5 ,  2 0 11 ,  t h e  D ep a r tm e n t  m a i l ed  a  D e t e rmi n a t i on  o f  

U n em pl o ym e n t  T ax  R a t e  fo r  C a l e nd a r  Y e a r  2 01 1  t o  t he  Em pl o ye r .   T h e  E mpl o ye r  
f i l e d  an  a pp l i c a t i on  f o r  r e d e t e rmi n a t i on  b y t h e  D e p a r tm e n t  on  Ma y 1 7 ,  2 0 11 ,  
o v e r  f i f t e en  d a ys  a f t e r  t h e  D e t e rmi n a t i on  w as  ma i l ed .   In  t h e  pe t i t i on  f o r  
h e a r i n g ,  t h e  Em pl oye r  c l a im e d  th a t  i t  h a d  n o  kn o wl ed ge  t h a t  a  f o r m er  e m pl o ye e  
w a s  r e c e i v in g  u n em pl o ym e n t  i n su r anc e  b e n e f i t s  o r  t ha t  t h e r e  w as  a  f i f t e en - d a y  
d e a d l i n e  t o  f i l e  an  a p p l i c a t i on  f o r  r ed e t e r min a t io n .   T he  E m plo ye r  p r o v ide d  n o  
a d d i t i o n a l  i n f o rm at i on  a t  t h e  A pp e a l s  Bo a r d  h e a r in g ,  b ec a u s e  t h e  Emp lo ye r  d id  
n o t  ap p ea r  a t  t h e  he a r in g .  
 

T h e  Em pl o ye r  h a s  n o t  e s t ab l i s h ed  a n y  f a c t  t h a t  w o u l d  i nv ok e  th e  
p r ov i s i on s  o f  A r i z o n a  A dmi n i s t r a t i v e  C o d e ,  Se c t io n  R6- 3 - 14 04 ( B) ,  a n d  pe r mi t  
f i nd i n g  t h e  ap p l i c a t i o n  fo r  r e d e t e rmi na t i on  t im e l y f i l e d .   A c c or d i n gl y,   

 
T H E  APP EA LS  BO A RD  A FFI R M S  t h e  D e p a r tm e n t ’ s  d e c i s i on  d a t ed  M ay  

2 3 ,  2 01 1 ,  r e ga r d i n g  th e  l a t e  f i l i n g  o f  t h e  Emp lo ye r ’ s  a p p l i c a t i on  f o r  
r e d e t e rm in a t io n  o f  t h e  J a nu a r y 5 ,  2 0 11  D e te r min a t io n  o f  U n emp loym e n t  
In s u r a n c e  T ax  R a te  f o r  C a le nd a r  Y e a r  2 0 11 .  

 
U n d er  Ar i z o n a  R e v i s ed  S t a t u t es  §  2 3 -7 3 2( A ) ,  t h e  Emp loye r  d i d  n o t  f i l e  an  

a p p l i c a t i o n  fo r  r e de t e rmi n a t i on  o f  t h e  D e t e rmi n a t i on  o f  U n em pl o ym e n t  In s u r a n ce  
T ax  R a t e  f o r  C a l e nd a r  Y e a r  2 01 1  wi t h i n  t h e  t im e  p e r i od  a l l o w ed .  
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T h e  De t e r mi na t i on  o f  Un e mpl o ym e n t  T ax  R a t e  fo r  C a l e nd a r  Y e a r  2 01 1  
d a t ed  J an u a r y 5 ,  201 1 ,  r em ai ns  i n  fu l l  f o r c e  a nd  e f f e c t .  

 
 

D A T ED :  
 

A PP EA LS  BO AR D 
 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
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H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .  W e c on s id e r  t h e  r e qu e s t  f o r  r ev i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  

m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

 
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

 
C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  

r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

 
D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  

a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 

Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions  
 

___________________________________________________________________________________ 
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A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )  E r :  x x xx   A c c t .  No :  x xx xx xx -0 0 0  
 
  
(x )  E LI  D  G O LO B  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
 

A p p e a l s  Bo a r d  No .  T - 12 77 45 7 -0 01 - B 
_____________________________________________________________________________________ 
 
x x xx  S TA T E O F AR IZO N A  E  S  A  T A X U NIT  

℅ E LI  D  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M FOR  B EN E FITS  
T h e  D e pa r tm en t  o f  E c o no mi c  S e c ur i t y  p r o v i d es  l an gua ge  a s s i s t a n c e  f r ee  o f  
c h a r ge .   Fo r  a s s i s t a n ce  i n  yo u r  p r e fe r r e d  l an gu a ge ,  p l e a s e  c a l l  ou r  O f f i c e  o f  
A p p e a l s  (6 02 )  34 7 -6 3 43 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US BE NE FI CIOS 
T h e  D e p a r tm e n t  o f  E c on omi c  S e cu r i t y  s u m in i s t r a  a yu d a  d e  l o s  i d i om as  g ra t i s .   
P a r a  r e c i b i r  a yu d a  e n  su  i d io m a  p re f e r i do ,  po r  f av or  c om un ic a r se  c on  l a  o f i c i na  
d e  ap e l a c io ne s  ( 602 )  3 47 - 63 43 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
A FFI R M E D 

 

T H E  E M PLO YE R  p e t i t i o ne d  fo r  a  h ea r in g  f r om  th e  D epa r tm e n t ’ s  d ec i s i on  
l e t t e r  i s su e d  o n  Apr i l  2 0 ,  20 11 ,  wh i c h  h e ld  t h a t  t h e  J u l y 1 3 ,  2 01 0  De t e r mi na t i on  
o f  Un e mpl o ym e n t  In s u r a n c e  Li a b i l i t y  i s  f i n a l  b e ca us e  t h e  w r i t t en  r e qu es t  f o r  
r e c o ns i d e r a t i o n  w as  n o t  t i me l y f i l e d .  
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T h e  Emp lo ye r  f i l ed  a  t im e l y p e t i t i on  f o r  h e a r in g  o n  M a y 5 ,  2 01 1 .   The  
A p p e a l s  Bo a rd  h as  j u r i s d i c t i o n  t o  con s i d e r  t h e  t im e l in es s  i s s u e  i n  t h i s  ma t t e r  
p u rs u an t  t o  A .R .S .  § §  2 3 - 72 4  an d  23 - 73 3 ,  a nd  A r i z ona  A d min i s t r a t i v e  C od e ,  
S e c t i on  R 6- 3 -1 71 3 (C ) .  

 
T H E  APPE A LS  BO A R D  s ch e du led  a  t e l ep ho n e  he a r in g ,  w h i ch  w as  

c o nv e n ed  o n  No v emb e r  1 7 ,  2 01 1 ,  be f o r e  Ap p e a l s  Bo ar d  A dmi n i s t r a t i v e  La w  
J ud ge  M ar k  H .  P re n y.   A t  t h a t  t im e ,  a l l  p a r t i e s  w e r e  g i v e n  a n  op po r t un i t y  t o  
p r e s en t  ev i d en c e  on  t h e  f o l l ow in g  i s su e s :  
 

1 .  W h e th e r  t h e  Emp lo ye r  f i l e d  a  t i me l y  r e q u e s t  fo r  
r e c o ns i d e r a t i o n  b y t h e  D ep a r t me n t .  

2 .  W h e th e r  t h e  D e t e rm in a t io n  o f  U n emp lo ym e n t  In s u r a nce  
Li a b i l i t y ,  U C - 0 16 ,  b e c am e  f in a l  du r in g  t h e  i n t e r im  
p e r i od  b e f o r e  t he  E mpl o ye r  f i l ed  a  r eq ue s t  fo r  
r e c o ns i d e r a t i o n .   

S e e :  A .R . S .  §§  2 3 -7 3 3  a nd  23 - 72 4 ,  and  A r i z on a  Ad min i s t r a t i v e  
C od e ,  S e c t io n  R 6 -3 - 1 40 4 .    

 
O n  t he  s c h ed u l ed  d a t e  o f  t h e  h ea r ing ,  t wo  Em pl o ye r  w i t n es se s  a pp e a r ed ,  

o n e  o f  w hom  t es t i f i e d .   Co un se l  fo r  t h e  D e p ar tm en t  w a s  p r e s en t ,  an d  a  wi tn e s s  
f o r  t h e  D e p a r tm e n t  t e s t i f i ed .   Bo a r d  E x h i b i t s  1  t h ro u gh  6  w e r e  a dm i t t e d  i n to  
e v id e nc e .   W e h av e  c a r e fu l l y  r e v i e w ed  th e  r e c o rd .  

 
T H E  APP EA LS  BO A RD  FIN D S  t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  

a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   
 
1 .  O n  J u l y 1 3 ,  2 01 0 ,  t he  D ep a r t me n t  ma i l e d ,  v i a  c e r t i f i ed  m ai l ,  a  

D e t e rmi n a t i on  o f  U n em pl o ym e n t  In s u r an c e  Li a b i l i t y ,  t h e  
“ D e t e r mi na t i on , ”  t o  t h e  Emp lo ye r ’ s  a d d r es s  o f  r e c o rd  (Bd .  Ex h .  
1 ) .  

2 .  T h e  D e t e r min a t io n  w a s  d e l iv e r ed  t o  t h e  Em plo ye r  b y t h e  U n i t ed  
S t a t e s  Pos t a l  Se r v i c e  on  J u l y 1 5 ,  20 10  ( Bd .  Ex h .  2 ) .  

3 .  T h e  D e t e rm in a t io n  r e a d ,  i n  p e r t i n e n t  p a r t ,  “ A PPE AL  RIGH TS  -  
T h i s  d e t e rmi n a t i on  b e c o me s  FI N AL  u n l e s s  w r i t t en  r e qu e s t  f o r  
r e c o ns i d e r a t i o n  i s  f i l ed  wi t h i n  15  da ys  o f  t h e  a bo ve  
d e t e r min a t io n  d a t e”  [ em ph as i s  i n  o r ig i n a l ]  ( Bd .  Ex h .  1 ) .   T he  
D e t e rmi n a t i on  w a s  d a t ed  “ 7 / 13 /1 0”  ( Bd .  Ex h .  1 ) .    

4 .  O n e  o f  t h e  Em pl o ye r ’ s  o w n e rs  b e c a m e  a w ar e  o f  t h e  
D e t e rmi n a t i on  in  t h e  f a l l  o f  2 010 ,  w h i l e  sp e a k i n g  w i th  a  
D e p a r tm e n t  em pl oye e  ( T r .  p p .  1 4 ,  15 ) .   T h e  Emp lo ye r  d id  no t  
f i l e  a  r e qu es t  fo r  r e c o ns i d e r a t i on  a t  t h a t  t im e  b e cau s e  t h e  
D e p a r tm e n t  em ploye e  a d v i s ed  t h e  Em pl o ye r  t o  w a i t  un t i l  a f t e r  
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r e c e iv in g  i t s  u ne mp lo ym e n t  t ax  r a t e  i n  J a nu a r y 2 0 11  ( T r .  pp .  15 ,  
1 6 ) .  

5 .  T h e  E mpl o ye r  f i l e d  a  r e qu es t  f o r  r e con s i d e r a t i o n  b y f a c s i mi l e  o n  
J a nu a r y 2 1 ,  2 01 1  (Bd .  Ex h .  3A ) .   T he  E mp lo ye r  s t a t ed  no  r e as on  
a s  t o  w h y t h e  r e qu e s t  fo r  r e c on s id e r a t i on  w as  f i l e d  l a t e  ( Bd .  
Ex h .  3 A ) .  

6 .  O n  Ap r i l  20 ,  2 01 1 ,  t h e  D e p a r tm en t  i s su e d  i t s  d e c i s io n  o n  the  
t im e l i n es s  o f  t h e  E mp lo ye r ’ s  r e qu es t  fo r  r ed e t e rm in a t io n  ( Bd .  
Ex h .  4 ) .   T h e  De p a r t m en t ’ s  d e c i s io n  h e l d  t h a t  b eca u s e  t h e  
E mp lo ye r ’ s  r e qu e s t  f o r  r e co ns i d e ra t i on  w a s  n o t  f i l e d  w i t h i n  t he  
f i f t e en - d a y a p p e a l  p e r i od  t h a t  ex p i re d  on  J u l y 2 8 ,  201 0 ,  “ t h e  
D e t e rmi n a t i on  i s sue d  J u l y 1 3 ,  20 10  i s  f i n a l ”  ( Bd .  Ex h .  4 ) .  

7 .  O n  M a y 5 ,  20 11 ,  t he  E mpl o ye r  p e t i t i on e d  f o r  a  h ea r in g  (Bd .  Ex h .  
5 ) .   Th e  E mpl o ye r  a s s e r t ed  t h a t  i t  d id  n o t  f i l e  a  r e qu e s t  f o r  
r e c o ns i d e r a t i o n  b y  J u l y  2 8 ,  2 01 0 ,  b ec a u s e  t h e  Em plo ye r  d i d  n o t  
r e c e iv e  t h e  De t e r mi n a t i on  i n  t h e  ma i l  ( Bd .  Ex h .  5A ) .    

 
T h e  i s su e  p ro p e r ly  b e f o r e  t h i s  Bo ar d  i s  wh e th e r  t h e  Em pl o ye r  f i l ed  a  

t im e l y r e q u e s t  fo r  r e c on s i de r a t i o n  o f  t h e  J u l y 1 3 ,  2 0 10  D e t e rmi n a t i on  o f  
U n em pl o ym e n t  In su r a n ce  Li a b i l i t y .  

 
A r i z o n a  R e v i s e d  S t a t u t es ,  S e c t io n  23 -7 3 3 ,  p ro v i d es  i n  p e r t i n en t  pa r t :  

 
A .  W h e n  a n y e m p l o yi n g  u n i t  i n  a n y m a n n e r  s u c c ee ds  t o  

o r  a c q u i r es  t h e  o rga n iz a t io n ,  t r a d e  o r  b u s in e s s ,  o r  
s ub s t a n t i a l l y  a l l  o f  t h e  as s e t s  t h e r e o f ,  ex c e p t i n g  a n y  
a s s e t s  r e t a i n ed  b y  s u ch  emp lo ye r  i n c id e n t  t o  t he  
l i q u id a t io n  o f  h i s  o b l i ga t io ns ,  w he the r  o r  n o t  s u ch  
a c q u i r i n g  e mpl o yi n g  u n i t  w as  a n  em pl o ye r  w i t h in  
t h e  m e an in g  o f  s e c t io n  2 3 -6 13 ,  p r io r  t o  s u ch  
a c q u i s i t i on ,  an d  co n t in ue s  s u ch  o r gan iz a t i on ,  t r ad e  
o r  b us i n es s ,  t h e  a c c o un t  o f  t he  p r e d e c es s o r  
e m plo ye r  s h a l l  be  t r an s f e r r e d  a s  o f  t he  d a t e  o f  
a c q u i s i t i on  t o  t he  s uc c e s s o r  em plo ye r  f o r  t h e  
p u rp os e  o f  r a t e  d e t e r mi n a t i on .  

 
A r i z o n a  R e v i s e d  S t a t u t es ,  S e c t io n  23 -7 2 4 ,  p ro v i d es  i n  p e r t i n en t  pa r t :  

 
A .  W h e n  t he  d ep a r t men t  m ak e s  a  d e t e rmin a t io n ,  w h i ch  

d e t e r min a t io n  s h a l l  b e  m a d e  e i t he r  on  t h e  mot io n  o f  
t h e  d e p ar tm en t  o r  o n  a pp l i c a t i on  o f  a n  e m plo yi n g  
u n i t ,  t h a t  a n  e mp loyi n g  u n i t  c ons t i t u t e s  a n  e mpl o ye r  
a s  d e f i n ed  in  s ec t i on  2 3 -6 13  o r  t h a t  s e rv i c es  
p e r f o r me d  fo r  o r  i n  c on n e c t i on  wi t h  t h e  b us i n es s  o f  
a n  e mp lo yi n g  u n i t  c o ns t i t u t e  em pl o ym e n t  a s  d e f i n ed  
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i n  s e c t io n  2 3 -6 15  t h a t  i s  n o t  ex emp t  u n d er  s e c t i on  
2 3 -6 17  o r  t h a t  r emu n e r a t i on  fo r  s e r v i c e s  co ns t i t u t es  
w a ge s  a s  d e f ine d  in  s e c t io n  2 3 -6 22 ,  t h e  
d e t e r min a t io n  sh a l l  b e co m e f i n a l  w i th  r e sp e c t  t o  t h e  
e m plo yi n g  u n i t  f i f t e e n  d a ys  a f t e r  w r i t t en  no t i ce  i s  
s e r v ed  pe r so n a l l y ,  b y e l e c t r on i c  t r a nsm is s io n  o r  b y  
m ai l  ad dr e s s e d  to  t h e  l a s t  k no wn  a d d r es s  o f  t he  
e m plo yi n g  u n i t ,  u n l e s s  w i t h in  suc h  t im e  th e  
e m plo yi n g  u n i t  f i l e s  a  w r i t t en  r e q u es t  fo r  
r e c o ns i d e r a t i o n .    

 
B .  W h e n  a  r eq u es t  f o r  r e c on s i de r a t i on  i s  f i l ed  as  

p r e s c r ib ed  i n  s ub s e c t i on  A  o f  t h i s  s e c t i on ,  a  
r e c o ns i d e r e d  d e t e rm in a t io n  sh a l l  b e  m ad e .   T he  
r e c o ns i d e r e d  d e t e rm in a t io n  s ha l l  b eco m e  f in a l  w i th  
r e s p ec t  t o  t h e  em pl o yi n g  u n i t  t h i r t y  d a ys  a f t e r  
w r i t t e n  no t i ce  o f  t h e  r e c on s id e r e d  d e t e rm in a t io n  i s  
s e r v ed  pe r so n a l l y ,  b y e l e c t r on i c  t r a nsm is s io n  o r  b y  
m ai l  ad dr e s s e d  to  t h e  l a s t  k no wn  a d d r es s  o f  t he  
e m plo yi n g  u n i t ,  u n l e s s  w i t h in  suc h  t im e  th e  
e m plo yi n g  u n i t  f i l e s  w i th  t h e  ap pe a l s  bo a r d  a  
w r i t t e n  p e t i t i on  f o r  h ea r in g  o r  r e v i ew .   Th e  
d e p a r tm e n t  m a y f o r  go o d  c au se  ex t en d  t h e  p e r i od  
w i t h i n  w h i c h  th e  wr i t t en  pe t i t i o n  i s  t o  b e  su bmi t t ed .   
I f  t h e  r ec on s i d e r e d  d e t e rm in a t io n  i s  ap p e a l ed  to  t he  
a p p e a l s  b oa r d  an d  t h e  d e c i s i on  b y  t h e  a p p e a l s  b o ar d  
i s  t h a t  t h e  em pl o yi n g  u n i t  i s  l i ab l e ,  t h e  em pl o yi n g  
u n i t  s h a l l  s ubm i t  a l l  r eq u i r ed  c on t r ibu t i on  a nd  w a ge  
r e p o r t s  t o  t h e  d ep a r t m en t  wi th i n  fo r t y- f i v e  d a ys  
a f t e r  t h e  d ec i s i on  b y t h e  a p p e a l s  bo ar d .   ( Em ph a s i s  
a d d ed )  

 
A r i z o n a  A dm in i s t r a t i v e  C od e ,  S e c t i on  R6 - 3 - 1 71 3 ,  p r ov i d es  i n  p e r t i n e n t  

p a r t :  
 

*           *           *  
 

C .  T r a ns f e r  o f  en t i r e  b us in e s s   

 
1 .  W h e n  t h e  D ep a r tm e n t  d e t e rmi n es  t h a t  a n  

i nd iv i du a l  o r  e mpl o yi n g  u n i t  i s  a  s u c c es s o r  
a n d  sh a l l  i nh e r i t  t he  e x p e r i en c e  r a t i n g  a c c o un t  
o f  t h e  p r ed e c es so r  a s  p ro v i d ed  in  A .R . S .  §  23 -
7 3 3( A ) ,  t h e  d e t e rm in a t io n  s h a l l  b e  s ub j ec t  t o  
t h e  s am e  p ro v i s io ns  as  d e t e rmi na t i ons  m ad e  i n  
a c c o rd a n c e  wi t h  A .R .S .  §  2 3 -7 24 .  
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A r i z o n a  A dm in i s t r a t i v e  C od e ,  S e c t i on  R6 - 3 - 1 40 4 ,  p r ov i d es  i n  p e r t i n e n t  

p a r t :  
 

*           *           *  
 

B .  T h e  s ub mis s i on  o f  a n y p a ym e n t ,  a pp ea l ,  ap p l i c a t i on ,  
r e q u es t ,  no t i c e ,  o b j e c t io n ,  p e t i t i on ,  r e p o r t ,  o r  o th e r  
i n fo rm at io n  o r  d oc u m en t  no t  wi th i n  t he  sp e c i f i ed  
s t a tu to r y o r  r e gu la t o r y p e r i od  s h a l l  b e  co ns i d e re d  
t im e l y i f  i t  i s  e s t ab l i s h ed  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r tm e n t  t h a t  t he  d e l a y i n  s ub mis s io n  w as  du e  t o :  
D e p a r tm e n t  e r ro r  o r  m i s i n fo rm at io n ,  d e l a y o r  o t h e r  
a c t i on  o f  t he  Un i t e d  S t a t es  Po s t a l  S e rv i c e  o r  i t s  
s u c c es s o r ,  o r  wh en  t h e  d e l a y i n  s u bmi ss i on  w a s  b e -
c a u s e  t h e  i n d iv id ua l  ch a n ged  h i s  m a i l i n g  a dd r es s  a t  
a  t im e  wh e n  t he r e  w o u l d  h a v e  b e e n  n o  r e as on  f o r  
h im  to  n o t i f y  t h e  De p a r t m en t  o f  t h e  add r e s s  c h an ge .   

 
1 .  Fo r  su bmi ss i on  t h a t  i s  no t  wi th i n  t h e  s t a tu to r y  

o r  r e gu l a to r y  p e r io d  t o  b e  co ns i d e r ed  t i me l y,  
t h e  i n t e r es t ed  p a r ty  m u s t  su bmi t  a  wr i t t en  ex -
p l an a t io n  se t t i n g  f o r t h  t h e  c i r c um s ta n c e s  o f  
t h e  d e l a y.  

2 .  T h e  Di r e c t o r  s h a l l  d es i gn a t e  pe r son n e l  w ho  
a r e  t o  d e c i de  wh e t h er  an  ex t en s io n  o f  t im e  
s h a l l  b e  g r an t ed .  

3 .  N o  s ubm iss io n  sha l l  b e  c on s i d e r e d  t im e l y i f  
t h e  d e l a y i n  f i l i ng  w a s  u n re a so n ab le ,  a s  d e -
t e rm in ed  b y t h e  De p a r t m en t  a f t e r  c on s i d e r in g  
t h e  c i r c ums ta n c es  i n  t h e  c as e .  

 
     *           *           *  

 
C .  A n y n o t i ce ,  r ep o r t  f o rm ,  d e t e r min a t io n ,  d e c i s io n ,  

a s s es s m en t ,  o r  o t h e r  d o cu m en t  ma i l e d  b y  t h e  
D e p a r tm e n t  s h a l l  b e  c on s id e r e d  as  h av in g  b e en  
s e r v ed  o n  t h e  a dd re s s e e  o n  th e  d a t e  i t  i s  m a i l ed  t o  
t h e  ad dr e s s e e ' s  l a s t  kn o wn  ad d r es s  i f  n o t  s e r v ed  in  
p e r so n .   H o w ev er ,  w h en  i t  i s  e s t ab l i s he d  th e  
i n t e r es t e d  p a r t y  c h a n ge d  h i s  m a i l i ng  a d d r e s s  a t  a  
t im e  wh e n  t he r e  w o u l d  h a v e  b e en  n o  r e as on  to  
n o t i f y  t h e  D e p a r tm e n t ,  i t  s ha l l  b e  c o n s id e r e d  as  
h a v i n g  be e n  s e rv e d  o n  t he  a dd r es s e e  on  th e  d a t e  i t  i s  
p e r so n a l l y  d e l iv e re d  o r  r em a i l ed  t o  h i s  c u r r e n t  
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m ai l i n g  ad dr e s s .   Th e  d a t e  m ai l e d  sh a l l  be  p r e su me d  
t o  b e  t h e  d a t e  o f  t h e  d oc um e n t ,  un l e s s  o th e r wi s e  
i nd i c a t ed  b y t h e  f ac t s .  ( Em ph a s i s  ad de d )  

 
T h e  r ec o rd  e s t ab l i sh e s  t ha t  t h e  D e t e rm in a t io n  w a s  m ai l e d  t o  t h e  E mpl o ye r  

o n  J u l y 1 3 ,  2 01 0 .   T h e  E mpl o ye r  h a d  u n t i l  J u l y 2 8 ,  2 01 0 ,  t o  f i l e  a  t i me l y r e q ues t  
f o r  r e co ns id e r a t i on .   T h e  Emp lo ye r ’ s  r e q u es t  f o r  r e co ns id e r a t i on  w a s  f i l ed  on  
J a nu a r y 2 1 ,  2 01 1 .   U n d er  A r i z o n a  A dm in i s t r a t i v e  Co d e ,  S e c t i on  R 6 -3 - 14 04 (B) ,  a  
r e q u es t  f o r  r e co ns id e r a t i o n  f i l ed  b e yo n d  t h e  s t a t u t o r y p e r i od  s h a l l  b e  co ns id e r ed  
t im e l y f i l ed  i f  t h e  d e l a y i s  t h e  r e su l t  o f :  ( 1 )  D ep a r t me n t  e r r o r  o r  mi s in f o r ma t i on ,  
( 2 )  d e l a y o r  o t h e r  a c t i o n  b y t h e  U n i t ed  S t a t es  P os t a l  S e rv i c e ,  o r  ( 3 )  t h e  
i nd iv i du a l  h a v in g  c h a n ge d  h i s  m a i l i ng  a d d r e s s  a t  a  t im e  w h e n  t he r e  wo u l d  h a ve  
b e e n  no  re a so n  to  no t i f y  t h e  D ep a r tm en t  o f  t h e  a dd r es s  ch a n ge .  

 
T h e  Em pl o ye r  c o n te n ds  t ha t  t h e  r e qu es t  fo r  r e c on s i de r a t i o n  w as  n o t  t i me l y  

f i l e d  b ec a us e  t h e  E mp lo ye r  d i d  no t  r e c e iv e  t he  D e t e r min a t io n  in  t h e  m ai l .   T h e  
E mp lo ye r  h a s  n o t  a s s e r t ed  a n y  c h a n ge  i n  i t s  m a i l i n g  a d d r es s  t h a t  w ou l d  h a v e  
i mp a c t e d  th e  m ai l i n g  o f  t h e  D e t e rm in a t io n .   T h e  r ec o r d  in d i c a t es  t h a t  t he  
E mp lo ye r  m a y h a v e  r e c e i ve d  mi s in fo r m at io n  f rom  th e  D e p a r tm e n t  i n  t h e  f a l l  o f  
2 0 10 ,  wh e n  th e  Em pl o ye r  w a s  a d v i se d  to  d e l a y  f i l i n g  a  r eq u es t  fo r  
r e c o ns i d e r a t i o n  un t i l  a f t e r  r e c e i v in g  t h e  Emp lo ye r ’ s  u ne m plo ym e n t  t ax  r a t e  i n  
J a nu a r y 2 0 1 1 .   H o w ev e r ,  t o  be  t im e l y,  t h e  Em pl o ye r ’ s  r e q u es t  f o r  
r e c o ns i d e r a t i o n  n ee d e d  t o  b e  f i l e d  b y J u l y 2 8 ,  2 0 10 .   S i nc e  a  r e q u es t  f o r  
r e c o ns i d e r a t i o n  wou ld  a l r e a d y h a v e  b e e n  l a t e  b y t h e  f a l l  o f  20 10 ,  D ep a r tm e n t  
m i s i n fo rm at io n  a t  t h a t  t im e  d o es  no t  e s t ab l i s h  a  b as i s  f o r  f i nd in g  th e  r eq u es t  
t im e l y f i l ed .   Th e  r e c o rd  d oe s  n o t  e s t a b l i sh  a n y e r r o r  o r  m i s i n fo rm at io n  on  th e  
p a r t  o f  t h e  D ep a r tm e n t ,  p r i o r  t o  t he  f a l l  o f  2 01 0 ,  t h a t  c a u s ed  th e  l a t e  f i l i n g  o f  
t h e  E mp lo ye r ’ s  r e q u es t  f o r  r e co ns id e r a t i on .   Ho we v e r ,  t he  r e qu e s t  f o r  
r e c o ns i d e r a t i o n  m ay s t i l l  be  c o ns id e r ed  t im e l y f i l e d  i f  t he  d e l a y  i n  f i l i n g  c a n  be  
a t t r i b u t ed  t o  de l a y o r  o th e r  a c t i o n  o f  t h e  Un i t ed  S t a t es  Po s t a l  S e rv i c e .  

 
A t  t h e  Ap p e a l  T r ib u na l  h e a r i n g ,  t h e  E m plo ye r  p r e s e n te d  t e s t im on y f r om 

o n e  o f  i t s  o wn e rs ,  “ D L. ”   D L t e s t i f i ed  t h a t ,  t o  h i s  kn o wl e d ge ,  t h e  Em pl o ye r  d id  
n o t  r e c e i v e  t h e  D e te r mi n a t i on  ( T r .  p .  1 4 ) .   D L a d m i t t e d  t h a t  he  i s  “ s e l do m  in  t h e  
s to r e ”  ( T r .  p .  16 ) .   D L’ s  k no wl e d ge  a r o s e  f ro m sp e ak in g  w i th  t h e  t w o  em plo ye e s  
w h o  w or k ed  fo r  t he  E mpl o ye r  a t  t h e  t im e ,  w ho  s t a t ed  t h a t  t h e y d i d  n o t  r e m em b er  
s i gn i n g  f o r  a  “ r e g i s t e r ed ”  l e t t e r  (T r .  p .  2 1 ) .   D L s p e c u l a t ed  t h a t  t h e  c e r t i f i ed  
l e t t e r  m a y h a v e  b e e n  re c e i v ed  b y  a  n e i gh bo r in g  bu s i n es s ,  b u t  h e  ha d  no  
k n ow le d ge  o f  a n y c e r t i f i e d  m ai l  s en t  t o  t h e  Em plo ye r  e v e r  be in g  r e c e i v ed  b y  
a n o t h er  b us in e s s ,  o r  o f  t he  Emp lo ye r  r e c e i v in g  c e r t i f i e d  m ai l  s en t  t o  a no th er  
b us in e s s  ( T r .  p .  17 ) .    

 
U n d er  A r i z o n a  A dm in i s t r a t i v e  Co d e ,  S e c t i on  R 6- 3 -1 404 ( C) ,  a  D ep a r t me n t  

d e t e r min a t io n  s ha l l  b e  co ns i d e r ed  as  ha v in g  b e en  s e r ve d  o n  t he  a dd r es se e  on  the  
d a t e  i t  i s  m a i l e d  t o  t h e  ad dr e s s e e ' s  l a s t  k no w n  a dd r es s .   T h e  Em pl o ye r  b e a r s  t he  
b u rd e n  o f  ov e r comi n g  th i s  p r es um pt io n  o f  s e r v i c e  es t ab l i s h ed  b y C o d e  Se c t i on  
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R 6 -3 -1 40 4 (C ) .   H e re ,  t h e  r e co r d  e s t ab l i sh e d  th a t  t he  Un i t e d  S t a t e s  Po s t a l  S e r v i ce  
d e l iv e r e d  t h e  D e par tm e n t ’ s  d e c i s i on  l e t t e r ,  v i a  c e r t i f i ed  m ai l ,  t o  t h e  Em pl oye r ’ s  
a d d r es s  o f  r e c o rd  o n  J u l y  1 5 ,  2 01 0 .   In  i t s  t e s t im on y,  t h e  Em plo ye r  p r e s e n ted  
h e a r sa y e v i d en c e  th a t  t h e  tw o  emp loye e s  w o r k i n g  a t  t h e  t im e  d id  no t  r e c a l l  
r e c e iv in g  t h e  D e t e rm in a t io n ,  an d  t h e  E mp lo ye r  f u r t h e r  sp e c u l a t e d  t h a t  t he  l e t t e r  
m i gh t  h av e  b e e n  de l i v e r ed  to  an o t h er  b us i n es s .   In  w e igh i n g  t h e  e v id e n c e ,  t he  
E mp lo ye r ’ s  h e a r sa y a n d  s p e cu l a t i o n  a re  no t  su f f i c e i n t  t o  ov e r co me  t he  
p r e sum pt i o n  o f  s e rv i c e ,  un d er  Co de  Se c t i on  R6 -3 - 14 04 (C ) ,  a nd  th e  c on f i rm at ion  
o f  d e l iv e r y b y t h e  P os t a l  S e rv i ce .    

 
T h e  Em pl o ye r  h a s  n o t  e s t ab l i s h ed  a n y  f a c t  t h a t  w o u l d  i nv ok e  th e  

p r ov i s i on s  o f  A r i z o n a  A dmi n i s t r a t i v e  C o d e ,  Se c t io n  R6- 3 - 14 04 ( B) ,  a n d  pe r mi t  
f i nd i n g  t h e  r eq u es t  f o r  r e co ns i d e r a t i on  t im e l y f i l e d .   A cc o r d in g l y,  

 
T H E  APP E A LS  BO A R D  A FFI R MS  t he  D e p a r t m en t ’ s  d ec i s io n  d a t ed  A p r i l  

2 0 ,  2 01 1 ,  r e ga r d i ng  t h e  l a t e  f i l i n g  o f  t h e  Emp lo ye r ’ s  r eq u es t  fo r  r e co ns i d e r a t i on  
o f  t he  D e t e rmi n a t i on  o f  Un em pl o ym e n t  In s u r a n c e  Li a b i l i t y .  

 
T h e  Emp lo ye r  d id  no t  f i l e  a  r eq u es t  f o r  r e c on s i d e r a t i o n  o f  t he  

D e t e rmi n a t i on  o f  U n em pl o ym e n t  In s u r a n ce  Li a b i l i t y  w i t h i n  t he  t im e  pe r iod  
a l l o w ed ,  pu rs u an t  t o  A r i z o n a  R e v i s e d  S t a tu t e s  §  23 - 72 4 .  

 
T h e  D e t e rmi n a t i on  o f  U n em pl o ym e n t  In s u r a n ce  Li a b i l i t y  d a t e d  J u l y 1 3 ,  

2 0 10 ,  r em ai ns  i n  fu l l  fo r c e  a nd  e f f e c t .  
 

 
D A T ED :  

 
A PP EA LS  BO AR D 

 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
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d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .  W e c on s id e r  t h e  r e qu e s t  f o r  r ev i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  

m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

 
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

 
C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  

r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  
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D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  
a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 

Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions  
 

___________________________________________________________________________________ 
 
A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )  E r :  x x xx  A c c t .  No :  x xx xx xx -0 0 0  
 
  
(x )  E LI  D  G O LO B  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
(x )  J O H N N ORR IS  CHIE F  O F  T AX 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
 

A p p e a l s  Bo a r d  No .  T - 12 73 75 2 -0 01 - B 
_____________________________________________________________________________________ 
 
x x xx  S TA T E O F  AR IZO N A  E  S  A  T AX  U NIT  

℅ E LI  D  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M FOR  B EN E FITS  
T h e  D e pa r tm en t  o f  E c o no mi c  S e c ur i t y  p r o v i d es  l an gua ge  a s s i s t a n c e  f r ee  o f  
c h a r ge .   Fo r  a s s i s t a n ce  i n  yo u r  p r e fe r r e d  l an gu a ge ,  p l e a s e  c a l l  ou r  O f f i c e  o f  
A p p e a l s  (6 02 )  34 7 -6 3 43 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US BE NE FI CIOS 
T h e  D e p a r tm e n t  o f  E c on omi c  S e cu r i t y  s u m in i s t r a  a yu d a  d e  l o s  i d i om as  g ra t i s .   
P a r a  r e c i b i r  a yu d a  e n  su  i d io m a  p re f e r i do ,  po r  f av or  c om un ic a r se  c on  l a  o f i c i na  
d e  ap e l a c io ne s  ( 602 )  3 47 - 63 43 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
A FFI R M E D 

 
T H E  E M PLO YE R  p e t i t i o ne d  fo r  a  h ea r in g  f r om  t h e  D e pa r tm e n t ’ s  d e c i s ion  

l e t t e r  i s s u ed  on  M ar c h  29 ,  20 11 ,  w h i ch  h e l d :  “ …  t he  Be ne f i t  C h ar ge  N o t i c e  d a t ed  
1 - 14 - 20 11 ,  mu s t  be  h e l d  t o  b e  f i n a l ”  b e c au s e  t h e  Emp lo ye r ’ s  a pp l i c a t i on  f o r  
r e d e t e rm in a t io n  w as  n o t  f i l ed  wi t h i n  t h e  s t a tu to r y p e r i od .  

 



A p p e a l s  Bo a r d  No .  T - 12 73 75 2 -0 01 - B  -  P a ge  2  

T h e  E mp lo ye r  f i l e d  a  t i me l y a p p e a l  fo r  a  h e a r in g .   Th e  Ap p e a l s  Bo a rd  has  
j u r i s d i c t i o n  t o  co ns id e r  t h e  t im e l i n es s  i s su e  i n  t h i s  m a t t e r  pu rs u an t  t o  A .R .S .  §  
2 3 -7 32 ( B) .  

 
T H E  APP EA LS  BO A R D  s c h ed u l ed  a  t e l e ph on e  h e ar in g ,  fo r  S ep te mb e r  15 ,  

2 0 11 ,  be f o re  A p pea l s  Bo ar d  A dmi n i s t r a t i v e  La w  J ud ge  M OR R IS  L.  W ILL I A MS ,  
I I I .   O n  t h a t  d a t e ,  a  h e a r i n g  w a s  c o n v en e d  an d  a l l  p a r t i e s  w e r e  g iv e n  an  
o p po r t un i t y  t o  p r e se n t  e v id e n c e  on  th e  f o l l o win g  i s su es :  
 

1 .  W h e th e r  t h e  Em plo ye r  f i l ed  a  t im e l y a p p l i c a t i o n  f o r  
r e d e t e rm in a t io n  b y t h e  D ep a r t me n t .    

2 .  W h e th e r  t h e  Ben ef i t  Ch a r ge  N o t i c e ,  U C- 60 2 ,  b e c am e 
f i na l  d u r i n g  th e  i n t e r im  p e r io d  b e f o r e  t h e  E mp lo ye r  f i l ed  
a n  ap p l i c a t i o n  f o r  r e d e t e r min a t io n .  

A ut ho r i t i e s :   

A .R .S .  §  23 -7 32 ( B)  a n d  A r i z on a  A dm in i s t r a t i v e  C od e ,  
S e c t i on  R 6- 3 -1 40 4 .    

 
O n  t he  s c h ed u l ed  da t e  o f  t h e  h e a r i n g ,  t w o  Emp lo ye r  w i t ne s s es  a pp e a r ed  b y  

t e l e ph on e  t o  t e s t i f y .  C o un s e l  f o r  t h e  D ep a r t me n t  app e a r ed  i n  p e r s on  a n d  a  
w i t n es s  f o r  t h e  De p a r t m en t  ap p e a red  i n  p e r s on  t o  t e s t i f y .   Bo a r d  Ex h ib i t s  1  
t h ro u gh  5  w e re  adm i t t e d  i n t o  e v id e n ce .   W e  h a ve  c a re f u l l y  r e v i ew e d  th e  r e co r d .  

 
T H E  APP EA LS  BO A RD  FIN D S  t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  

a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   
 
1 .  O n  J a nu a r y  1 4 ,  20 1 1 ,  t h e  D e p ar tme n t  m a i l ed  a  Be n e f i t  

C h ar ge  N o t i c e  t o  t h e  E mpl o ye r ’ s  a d d r e s s  o f  r e c o r d  ( Tr .  p .  
7 ;  Bd .  Ex h .  1 ) .   T h e  a dd r e s s  o f  t he  Em pl o ye r ’ s  p a yr o l l  
s e r v i c e  co mp a n y w a s  l i s t ed  a s  t h e  m a i l i n g  a d d re s s  o f  r e co rd  
w i t h  t h e  D e pa r tm en t  (T r .  p p .  10 ,  18 ) .  

2 .  O n  Fe br u a r y 1 0 ,  20 1 1 ,  t h e  Em pl o ye r  s e n t  t h e  D e p ar tm en t  a  
“ w r i t t e n  r eq u es t  t o  r e v i e w  a c co un t  cha r ge s ”  ( T r .  p .  8 ;  Bd .  
Ex h .  2 ) .    

3 .  O n  M ar c h  2 9 ,  2 0 11 ,  t he  De p a r t m en t  i s su ed  i t s  
r e d e t e rm in a t io n  l e t t e r  r e ga r d i n g  the  t im e l i n es s  o f  t h e  
E mp lo ye r ’ s  w r i t t en  a p p l i c a t i o n  f o r  r ed e t e r min a t io n  ( T r .  p .  
9 ;  Bd .  Ex h .  3 ) .   T h e  D ep a r t m en t ’ s  de c i s i on  h e ld  t h a t  
b e c a us e  t h e  Em pl oye r ’ s  a p p l i c a t i on  fo r  r ed e t e r min a t io n  w as  
n o t  f i l ed  wi t h i n  1 5  d a ys  a n d  b ec a us e  t h e  E mpl o ye r  d i d  n o t  
e s t a b l i sh  a  go od  a n d  s u f f i c i en t  r e as on  f o r  t h e  d e l a y  in  
s ub mi t t i n g  th e  ap p l i c a t i o n ,  t h e  Be n e f i t  Ch a r ge  N o t i c e  d a t e d  
J a nu a r y 1 4 ,  20 11 ,  h a d  be c om e  f i n a l  (T r .  pp .  9 ,  10 ;  Bd .  Ex h .  
3 ) .   
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4 .  O n  A pr i l  12 ,  2 01 1 ,  t h e  Emp lo ye r  f i l ed  a  t im e l y a p p e a l  f ro m 
t h e  D ep a r t m en t ’ s  r e d e t e rm in a t io n  l e t t e r  d a t ed  M a r ch  2 9 ,  
2 0 11  ( Bd .  Ex h .  4 ) .    

 
A r i z o n a  R e v i s e d  S t a t u t es ,  S e c t io n  23 -7 3 2 ,  p ro v i d es  i n  p e r t i n en t  pa r t :  

 
B .  T h e  d ep a r tm e n t  ma y g i v e  q u a r t e r l y  n o t i f i ca t i on  to  

e m plo ye r s  o f  b en ef i t s  p a id  an d  c h arge a b l e  t o  t he i r  
a c c o un t s  o r  o f  t h e  s t a tu s  o f  su ch  a c c ou n t s ,  a nd  su ch  
n o t i f i ca t i on ,  i n  t he  a bs e n c e  o f  a n  ap p l i c a t i o n  fo r  
r e d e t e rm in a t io n  f i l e d  wi t h in  f i f t e en  d a ys  a f t e r  
m a i l i n g ,  s h a l l  b e co m e  c on c l us i v e  a nd  b in d i n g  up on  
t h e  em pl o ye r  f o r  a l l  p u rp os es .   A  r e de t e rm in a t io n  o r  
d e n i a l  o f  a n  ap p l i c a t i o n  b y t h e  d e p a r t m en t  s h a l l  
b e c om e  f in a l  u n l e s s  wi th i n  f i f t een  da ys  a f t e r  
m a i l i n g  o r  d e l i v e ry  t h e r e o f  a n  a pp e a l  i s  f i l e d  w i t h  
t h e  ap p e a l s  bo a r d .   T h e  r e d e t e rmi n a t io ns  m a y b e  
i n t ro du c e d  in  any  s u b s eq u en t  a dm in i s t r a t i v e  o r  
j ud i c i a l  p ro c e ed in gs  i nv o l v in g  th e  d e t e r mi n a t i on  o f  
t h e  r a t e  o f  c o n t r ib u t io ns  o f  an y e m p lo ye r  f o r  a n y  
c a l en d a r  ye a r .    

 
A r i z o n a  A dm in i s t r a t i v e  C od e ,  S e c t i on  R6 - 3 - 1 40 4 ,  p r ov i d es  i n  p e r t i n e n t  

p a r t :  
 

A .  Ex c ep t  a s  o t h e rwi s e  p ro v id e d  b y s t a tu t e  o r  b y  
D e p a r tm e n t  r e gu la t i on ,  a n y p a ym e n t ,  ap p e a l ,  
a p p l i c a t i o n ,  r e qu es t ,  no t i c e ,  o b j e c t i on ,  pe t i t i o n ,  
r e p o r t ,  o r  o th e r  i n f o rm a t io n  o r  d o cum e n t  su bmi t t ed  
t o  t h e  D ep a r tm e n t  s h a l l  b e  c o ns i d e re d  r e c e i v ed  b y  
a n d  f i l ed  w i th  t h e  D e p a r tm e n t :  

 
1 .  I f  t r a n smi t t ed  v i a  t h e  Un i t ed  S t a t es  Po s t a l  

S e rv i c e  o r  i t s  suc c e s so r ,  o n  t he  da t e  i t  i s  
m a i l ed  a s  sh o wn  b y t h e  p o s t m ar k ,  o r  i n  t he  
a b s en c e  o f  a  po s tma r k  th e  p os t a ge  m et e r  m ar k ,  
o f  t h e  en v e lo p e  in  w h i c h  i t  i s  r e c e i ve d ;  o r  i f  
n o t  po s tm a rk e d  o r  p os t a ge  m et e r  m a rk e d  o r  i f  
t h e  m a r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  on  
t h e  do c um en t  a s  t he  d a t e  o f  c omp l e t i on .  

 
2 .  I f  t r a n smi t t ed  b y a n y m e a n s  o t h e r  t h an  th e  

U n i t ed  S t a t es  P os t a l  S e r v i c e  o r  i t s  su c c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e ce i v ed  b y t h e  D ep a r tm e n t .  
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*           *           *  

B .  T h e  s ub mis s i on  o f  a n y p a ym e n t ,  a pp ea l ,  ap p l i c a t i on ,  
r e q u es t ,  no t i c e ,  o b j e c t io n ,  p e t i t i on ,  r e p o r t ,  o r  o th e r  
i n fo rm at io n  o r  d oc u m en t  no t  wi th i n  t he  sp e c i f i ed  
s t a tu to r y o r  r e gu la t o r y p e r i od  s h a l l  b e  co ns i d e re d  
t im e l y i f  i t  i s  e s t ab l i s h ed  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r tm e n t  t h a t  t he  d e l a y i n  s ub mis s io n  w as  du e  t o :  
D e p a r tm e n t  e r ro r  o r  m i s i n fo rm at io n ,  d e l a y o r  o t h e r  
a c t i on  o f  t he  Un i t e d  S t a t es  Po s t a l  S e rv i c e  o r  i t s  
s u c c es s o r ,  o r  wh en  t h e  d e l a y i n  s u bmi ss i on  w a s  b e -
c a u s e  t h e  i n d iv id ua l  ch a n ged  h i s  m a i l i n g  a dd r es s  a t  
a  t im e  wh e n  t he r e  w o u l d  h a v e  b e e n  n o  r e as on  f o r  
h im  to  n o t i f y  t h e  De p a r t m en t  o f  t h e  add r e s s  c h an ge .   

1 .  Fo r  su bmi ss i on  t h a t  i s  no t  wi th i n  t h e  s t a tu to r y  
o r  r e gu l a to r y  p e r io d  t o  b e  co ns i d e r ed  t i me l y,  
t h e  i n t e r es t e d  p a r t y  m u s t  s ubm i t  a  w r i t t e n  
ex p l a na t i on  s e t t i n g  f o r t h  t h e  c i r c um s ta n c e s  o f  
t h e  d e l a y.  

2 .  T h e  Di r e c t o r  s h a l l  d es i gn a t e  pe r son n e l  w ho  
a r e  t o  d e c i de  wh e t h er  an  ex t en s io n  o f  t im e  
s h a l l  b e  g r an t ed .  

3 .  N o  s ubm iss io n  sha l l  b e  c on s i d e r e d  t im e l y i f  
t h e  d e l a y i n  f i l i n g  w a s  u n r e a so na b l e ,  a s  
d e t e r min e d  b y  t h e  D e p ar tme n t  a f t e r  
c o ns id e r i n g  t h e  c i r cu ms t a n c es  i n  t h e  c a s e .   
[ E mp h as i s  a dd e d] .  

     *           *           *  
 
 
 O n  J an u ar y 1 4 ,  2 01 1 ,  t h e  D e p ar tm en t  s e n t  a  Be n e f i t  Cha r ge  N o t i c e  t o  t he  
E mp lo ye r ’ s  a d dr e s s  o f  r e c o r d  (T r .  p .  7 ;  Bd .  Ex h .  1 ) .   A t  t h a t  t i m e ,  t h e  Emp lo ye r  
u s ed  th e  ad d r es s  o f  i t s  p a yr o l l  s e rv i ce  c o mp an y a s  i t s  ma i l i n g  a d dr e s s  o f  r e c o r d  
w i t h  t h e  D e p a r tm en t  (T r .  p .  1 0 ) .   The  E mp lo ye r  a d mi t t e d  t h a t  t h e  l a t e  f i l i n g  o f  
i t s  a pp l i c a t i on  fo r  r e d e t e rm in a t io n  w as  c au s ed  b y a  d e l ay  i n  i t s  p a yr o l l  s e rv i ce  
c o mp a n y f o r w a r d i ng  t h e  no t i ce  t o  t h e  E mp lo ye r  ( T r .  pp .  1 6 -1 8 ;  Bd .  Ex h .  4 ) .   T h e  
e v id e nc e  o f  r e c o rd  e s t a b l i sh e d  t h a t  t h e  Em pl o ye r  d i d  n o t  r e c e i ve  t h e  Ben e f i t  
C h ar ge  N o t i c e  i n  a  t i m e l y m a n n e r  b eca u s e  t h e  Be n e f i t  Ch a r ge  N o t i c e  w as  se n t  t o  
a n  a dd r e s s ,  p ro v i de d  b y  t h e  Em pl o ye r ,  w h i ch  c a us ed  a  d e l a y i n  t h e  E mp lo ye r  
r e c e iv in g  t h e  Bene f i t  Ch a r ge  N o t i c e  ( T r .  pp .  10 ,  1 7 ,  1 8 ) .   A c c o rd in g l y,  t h e  
e v id e nc e  do e s  n o t  s up po r t  a  f i n d in g  t h a t  t h e  E mpl o ye r ’ s  l a t e  a pp l i c a t i on  f o r  
r e d e t e rm in a t io n  wa s  d u e  to  d e l a y o r  o t h e r  a c t i on  o f  t h e  Un i t ed  S t a t e s  P os t a l  
S e rv i c e ,  D ep a r tm en t  e r r o r  o r  mi s in fo r ma t i on ,  o r  a  c ha n ge  o f  t h e  Emp lo ye r ’ s  
a d d r es s .   
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 T h e  Em pl o ye r  h a s  n o t  e s t ab l i s h ed  a n y  f a c t  t h a t  w o u l d  i nv ok e  th e  
p r ov i s i on s  o f  A r i z o n a  A dmi n i s t r a t i v e  C o d e ,  Se c t io n  R6- 3 - 14 04 ( B) ,  a n d  pe r mi t  
f i nd i n g  t h e  ap p l i c a t i o n  fo r  r e d e t e rmi na t i on  t im e l y f i l e d .   A c c or d i n gl y,  
 
 T H E  APP EA LS  BO A R D  A FFI R MS  t he  D e p a r t me n t ’ s  d e c i s io n  d a t ed  M a r ch  
2 9 ,  20 11 .   
 

T h e  E mpl o ye r  d i d  n o t  f i l e  a  t i me l y a p p l i c a t i o n  f o r  r e d e t e rm in a t io n  o f  t he  
Be n e f i t  Ch a r ge  N o t i c e  w i th in  t h e  s t a tu t o r y t im e  p e r i od  a l l o w e d .  

 
T h e  Ben e f i t  C h ar ge  N o t i c e  d a t e d  J a nu a r y 1 4 ,  20 11 ,  r em ai ns  i n  f u l l  f o r ce  

a n d  e f f e c t .  
 

D A T ED :  
 

A PP EA LS  BO AR D 
 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
_____________________________________________________________________________________ 
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H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .  W e c on s id e r  t h e  r e qu e s t  f o r  r ev i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  

m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

 
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

 
C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  

r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

 
D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  

a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 

Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions  
 

___________________________________________________________________________________ 
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A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )  E r :  x x xx xx x  A c c t .  No :  x xx xx xx -0 0 0  
 
  
(x )  E LI  D  G O LO B  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
 

A p p e a l s  Bo a r d  No .  T - 12 73 37 4 -0 01 - B 
_____________________________________________________________________________________ 
 
x x xx  S TA T E O F  AR IZO N A  E  S  A  T AX  U NIT  

℅ E LI  D  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M FOR  B EN E FITS  
T h e  D e pa r tm en t  o f  E c o no mi c  S e c ur i t y  p r o v i d es  l an gua ge  a s s i s t a n c e  f r ee  o f  
c h a r ge .   Fo r  a s s i s t a n ce  i n  yo u r  p r e fe r r e d  l an gu a ge ,  p l e a s e  c a l l  ou r  O f f i c e  o f  
A p p e a l s  (6 02 )  34 7 -6 3 43 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US BE NE FI CIOS 
T h e  D e p a r tm e n t  o f  E c on omi c  S e cu r i t y  s u m in i s t r a  a yu d a  d e  l o s  i d i om as  g ra t i s .   
P a r a  r e c i b i r  a yu d a  e n  su  i d io m a  p re f e r i do ,  po r  f av or  c om un ic a r se  c on  l a  o f i c i na  
d e  ap e l a c io ne s  ( 602 )  3 47 - 63 43 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
A FFI R M E D 

 
T H E  E M PLO YE R  p e t i t i o ne d  fo r  a  he a r in g  f r om  t h e  De p a r t m en t ’ s  l e t t e r  

i s s u ed  on  N ov em b er  2 ,  20 07 ,  w h ic h  h e ld  t ha t  t h e  D e t e rm in a t io n  o f  
U n em pl o ym e n t  In s u r a n ce  Li a b i l i t y  a n d  t h e  De t e r mina t i on  o f  Li a b i l i t y  f o r  
E mp lo ym e n t  o r  W age s  i s s u ed  on  M a y 1 7 ,  2 00 7  a r e  f i n a l  b e c a us e  t h e  Em ploye r ’ s  
r e q u es t  fo r  r e c ons id e r a t i o n  w as  n o t  f i l e d  wi t h i n  t h e  s t a t u t o r y p e r i od .  
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T h e  Em pl o ye r ’ s  No v em b er  2 6 ,  20 07  p e t i t i on  f o r  r e v i ew  i s  t im e l y.   T he  
A p p e a l s  Bo a rd  h as  j u r i s d i c t i o n  t o  con s i d e r  t h e  t im e l in es s  i s s u e  i n  t h i s  ma t t e r  
p u rs u an t  t o  A . R .S .  §  23 -7 24 ( B) .  

 
T H E APP E A LS  BOA R D s ch ed u l e d  a  t e l e ph on e  h e a r in g ,  fo r  No ve mb e r  21 ,  

2 0 11 ,  b e fo r e  A pp ea l s  Bo a rd  A dmi n i s t r a t i v e  La w  J ud ge  J OS E  R .  P A V ON .   O n  
t h a t  d a t e ,  a  h e a r ing  w a s  co nv en e d  a nd  a l l  pa r t i e s  w e r e  g i v e n  a n  op po r t un i t y  t o  
p r e s en t  ev i d en c e  on  t h e  f o l l ow in g  i s su e s :  
 

1 .  W h e th e r  t h e  Emp lo ye r  f i l e d  a  t i me l y  r e q u e s t  fo r  
r e c o ns i d e r a t i o n  o f  t h e  D E TER M IN A T IO N  O F  
U N EM P LO Y M EN T IN S U RA NC E  LIA B ILIT Y ,  a n d  t he  
D E TE RM IN A T IO N  O F  LIA B IL IT Y  F O R  E MP LO Y M E NT 
O R W A GES ,  i s su e d  o n  M a y 1 7 ,  20 07 ,  a n d    

2 .  W h e th e r  t h e  DE TE RM IN A T IO N  O F  U N E MP LO Y M E NT 
IN S U RA NC E  LIA B IL IT Y  a n d  t h e  D ET ER M IN A T IO N  O F  
LIA B I L IT Y  FO R  E MP LO Y M E NT  OR  W AG ES  be c a me 
f i na l  d u r i n g  th e  i n t e r im  p e r io d  b e f o r e  t h e  E mp lo ye r  f i l ed  
a  r e qu es t  f o r  r ec ons id e r a t i on .  

 
O n  th e  sc h ed u l ed  d a t e  o f  t h e  h e a r i ng ,  n o  Em plo ye r  w i tn es s  ap p e ar e d  to  

t e s t i f y .  C o u ns e l  fo r  t h e  D ep a r tm e n t  w as  p r es en t ,  an d  a  wi t n es s  f o r  t he  
D e p a r tm e n t  t e s t i f i e d .   Bo a rd  Ex h i b i t s  1 A  t h r ou gh  5G  w e r e  adm i t t e d  i n to  
e v id e nc e .   W e h av e  c a r e fu l l y  r e v i e w ed  th e  r e c o rd .  

 
T H E  APP EA LS  BO A RD  FIN D S  t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  

a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   
 

1 .  O n  M a y 1 7 ,  2 0 0 7 ,  t h e  D e p ar tm e n t  m ai l e d  a  
D e t e rmi n a t i on  o f  U n em pl o ym e n t  In s u r a n ce  Li a b i l i t y ,  
a l on g  w i th  a  D e t e rmi n a t i on  o f  Li a b i l i t y  f o r  
E mp lo ym e n t  o r  W a ge s  t o  t h e  Em pl oye r ’ s  a d d r e s s  o f  
r e c o rd  ( Bd .  Ex hs .  1A ,  1 B) .    

2 .  O n  Au gu s t  16 ,  2 007 ,  t h e  Emp lo ye r  f i l e d  a  r e qu e s t  f o r  
r e c o ns i d e r a t i o n  o f  t h e  D e t e rmi n a t i on  o f  
U n em pl o ym e n t  In su r a n ce  Li a b i l i t y  a n d  t he  
D e t e rmi n a t i on  o f  Li a b i l i t y  f o r  E mp lo ym e n t  o r  W a ges  
( Bd .  Ex h .  2 ) .   The  E mpl o ye r  d i d  no t  s e t  fo r t h  an y  
r e a s on  i n  i t s  l e t t e r  f o r  f i l i n g  a  l a t e  r e qu e s t  fo r  
r e c o ns i d e r a t i o n  o f  t h e  d e t e rmi n a t i on s .  

3 .  O n  N ov e mb e r  2 ,  2 00 7 ,  t h e  De p ar tm e n t  i s su e d  a  
d e c i s i on  on  th e  t im e l in e s s  o f  t h e  Em pl o ye r ’ s  w r i t t en  
r e q u es t  fo r  r e co ns id e r a t i on  o f  t h e  M a y 1 7 ,  2 007  
D e t e rmi n a t i on s  ( Bd .  Ex h .  3 ) .   The  D e p a r tm e n t ’ s  
d e c i s i on ,  c i t i n g  A .R .S .  §  2 3 -7 24  a n d  Ar i z o na  
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A d min i s t r a t i v e  Cod e ,  S e c t i on  R 6- 3 -1 4 04 ( B) ,  fo un d  
t h a t  t he  D e t e rmi na t i on  o f  U ne mpl oym e n t  In s u r a n ce  
Li a b i l i t y  a n d  th e  D e te r min a t io n  o f  Li a b i l i t y  f o r  
E mp lo ym e n t  o r  W a ge s  b e c am e  f in a l  d u e  t o  t he  
E mp lo ye r ’ s  f a i l u r e  t o  f i l e  a  r e q ue s t  fo r  
r e c o ns i d e r a t i o n  wi th in  t he  15 -d a y a p pe a l  t im e  p e r i od  
( Bd .  Ex h .  3 ) .  

 

4 .  O n  N ov e mb e r  26 ,  2 0 07 ,  t h e  Emp lo ye r  f i l ed  a  t i m e l y  
p e t i t i o n  f o r  h e a r ing  f r o m  th e  D ep a r tm e n t ’ s  de n i a l  o f  
t h e  Em pl o ye r ’ s  r eq u es t  f o r  r e co ns id e r a t i o n  o f  t h e  
D e t e rmi n a t i on  o f  U n em pl o ym e n t  In s u r a n ce  Li a b i l i t y  
a n d  th e  D e t e rmi n a t i on  o f  Li a b i l i t y  f o r  E mpl o ym e n t  o r  
W a ge s  ( Bd .  Ex h .  4 ) .   In  t h e  p e t i t i on ,  t h e  Em pl o ye r  
o f f e r ed  no  ex p la na t i on  f o r  t he  l a t e  f i l i n g  o f  i t s  
r e q u es t  fo r  r e c ons id e r a t i o n .    

 
A r i z o n a  R e v i s e d  S t a t u t es ,  S e c t io n  23 -7 2 4 ,  p ro v i d es  i n  p e r t i n en t  pa r t :  

 
A .  W h e n  t he  d ep a r t men t  m ak e s  a  d e t e rmin a t io n ,  w h i ch  

d e t e r min a t io n  s h a l l  b e  m a d e  e i t he r  on  t h e  mot io n  o f  
t h e  de p a r tm e n t  o r  u p on  a pp l i c a t i on  o f  a n  e m plo yi n g  
u n i t ,  t h a t  a n  e mp loyi n g  u n i t  c ons t i t u t e s  a n  e mpl o ye r  
a s  d e f in e d  i n  §  23 - 61 3  o r  t h a t  s e rv i c es  p e r fo rm e d  
f o r  o r  i n  c o nn e c t io n  w i t h  t h e  bus in e s s  o f  a n  
e m plo yi n g  u n i t  c ons t i t u t e  em pl o ym e n t  a s  d e f i n ed  in  
§  23 - 61 5  wh i ch  i s  n o t  ex e mpt  un de r  §  2 3 - 6 17  o r  t h a t  
r e mu n e r a t i on  fo r  s e r v i c es  co ns t i t u t es  w a ges  a s  
d e f i n ed  i n  §  2 3 -6 22 ,  t h e  d e t e rmi n a t i on  s h a l l  b e co me 
f i na l  w i th  r es p ec t  t o  t h e  emp lo yi n g  u n i t  f i f t e e n  d a ys  
a f t e r  w r i t t en  no t i c e  i s  s e r v ed  p e r s on a l l y  o r  b y  
c e r t i f i e d  m ai l  a dd re s s ed  t o  t h e  l a s t  k n ow n  ad d re s s  
o f  t h e  em pl o yi n g  u n i t ,  un l e s s  wi th i n  s u ch  t im e  th e  
e m plo yi n g  u n i t  f i l e s  a  w r i t t en  r e q u es t  fo r  
r e c o ns i d e r a t i o n .  

 
B .  W h e n  a  r eq u es t  f o r  r e c on s i de r a t i on  i s  f i l ed  as  

p r e s c r ib ed  i n  s ub s e c t i on  A  o f  t h i s  s e c t i on ,  a  
r e c o ns i d e r e d  d e t e rm in a t io n  sh a l l  b e  m ad e .   T he  
r e c o ns i d e r e d  d e t e rm in a t io n  s ha l l  b eco m e  f in a l  w i th  
r e s p ec t  t o  t h e  em pl o yi n g  u n i t  t h i r t y  d a ys  a f t e r  
w r i t t e n  n o t i c e  t h e r e o f  i s  s e rv e d  p e r s on a l l y  o r  b y  
c e r t i f i e d  m ai l  a dd re s s ed  t o  t h e  l a s t  k n ow n  ad d re s s  
o f  t h e  em pl o yi n g  u n i t ,  un l e s s  wi th i n  s u ch  t im e  th e  
e m plo yi n g  u n i t  f i l e s  w i th  t h e  ap pe a l s  bo a r d  a  
w r i t t e n  p e t i t i on  f o r  h ea r in g  o r  r e v i e w .   A l l  
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c o n t r i bu t io n  an d  w a ge  r e p o r t s  a s se r t ed  b y  t h e  
d e p a r tm e n t  t o  b e  d u e  on  o r  b e f o re  t h e  da t e  t he  
p e t i t i o n  fo r  r ev i e w  i s  f i l e d  i n c lu d in g  a n y 
i nd iv i du a l s  an d  a m ou n t s  i n  d i s pu t e  s ha l l  be  
s ub mi t t e d  su bs t a n t i a l l y  c o m pl e t e ,  a s  p r e s c r ib e d  b y  
d e p a r tm e n t  r e gu l a t i o n ,  p r io r  t o  t h e  exp i ra t i on  o f  t h e  
t h i r t y  d a y  p e r i od ,  i f  t h e  em pl o ye r  i s  t o  b e  a f f o r d ed  
a n  op po r t un i t y  f o r  h e a r i n g .   Th e  d ep ar tm e n t  m a y f o r  
go o d  c a us e  ex t end  t he  p e r i od  wi th in  w h i ch  th e  
w r i t t e n  p e t i t i on  an d  r ep or t s  a r e  t o  b e  su bmi t t ed .   
S ubm is s io n  o f  t h e  r e q u i r ed  r e po r t s  s h a l l  u nd e r  n o  
c i r cu ms t a n c es  c ons t i t u t e  a n  ad mis s io n  th a t  s uc h  
r e p o r t s  w e r e  d ue  o r  sh ou ld  h a v e  be e n  f i l e d .  

 
F .  T h e  d e t e r min a t io n  o f  t h e  d e p ar tm en t  o r  d e c i s io n  o f  

t h e  a pp e a l s  b o a rd ,  t o ge t h e r  wi t h  t h e  r e c o r d ,  sh a l l  b e  
a d mis s i b l e  i n  a n y  s ub s eq ue n t  j ud i c i a l  p ro c e ed in g  
i nv o l v in g  l i ab i l i t y  f o r  c on t r i b u t i on s .   A  d e t e r mi -
n a t io n  o r  d ec i s i on  t h a t  an  em pl o yi n g  u n i t  i s  l i a b l e  
w h ic h  h a s  b e co m e f i na l  s ha l l  b e  co n c l us i v e  and  
b in d i n g  u po n  th e  e m plo yi n g  u n i t  a nd  sh a l l  no t  be  
r e c o ns i d e r e d  in  p r o c e ed in gs  b ro u gh t  b e fo r e  t h e  
d e p a r tm e n t  o r  a  h ea r in g  o f f i c e r .   [ E mp h as i s  a dd e d] .  

 
A r i z o n a  A dm in i s t r a t i v e  C od e ,  S e c t i on  R6 - 3 - 1 40 4 ,  p r ov i d es  i n  p e r t i n e n t  

p a r t :  
 

A .  Ex c ep t  a s  o t h e rwi s e  p ro v id e d  b y s t a tu t e  o r  b y  
D e p a r tm e n t  r e gu la t i on ,  a n y p a ym e n t ,  ap p e a l ,  
a p p l i c a t i o n ,  r e qu es t ,  no t i c e ,  o b j e c t i on ,  pe t i t i o n ,  
r e p o r t ,  o r  o th e r  i n f o rm a t io n  o r  d o cum e n t  s u bmi t t ed  
t o  t h e  D ep a r tm e n t  s h a l l  b e  c o ns i d e re d  r e c e i v ed  b y  
a n d  f i l ed  w i th  t h e  D e p a r tm e n t :  

 
1 .  I f  t r a n smi t t ed  v i a  t h e  Un i t ed  S t a t es  Po s t a l  

S e rv i c e  o r  i t s  suc c e s so r ,  o n  t he  da t e  i t  i s  
m a i l ed  a s  sh o wn  b y t h e  p o s t m ar k ,  o r  i n  t he  
a b s en c e  o f  a  po s tma r k  th e  p os t a ge  m et e r  m ar k ,  
o f  t h e  en v e lo p e  in  w h i c h  i t  i s  r e c e i ve d ;  o r  i f  
n o t  po s tm a rk e d  o r  p os t a ge  m et e r  m a rk e d  o r  i f  
t h e  m a r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  on  
t h e  do c um en t  a s  t he  d a t e  o f  c omp l e t i on .  

2 .  I f  t r a n smi t t ed  b y a n y m e a n s  o t h e r  t h an  th e  
U n i t ed  S t a t es  P os t a l  S e r v i c e  o r  i t s  su c c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e ce i v ed  b y t h e  D ep a r tm e n t .    
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*           *           *  
 

B .  T h e  s ub mis s i on  o f  a n y p a ym e n t ,  a pp ea l ,  ap p l i c a t i on ,  
r e q u es t ,  no t i c e ,  o b j e c t io n ,  p e t i t i on ,  r e p o r t ,  o r  o th e r  
i n fo rm at io n  o r  d oc u m en t  no t  wi th i n  t he  sp e c i f i ed  
s t a tu to r y o r  r e gu la t o r y p e r i od  s h a l l  b e  co ns i d e re d  
t im e l y i f  i t  i s  e s t ab l i s h ed  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r tm e n t  t h a t  t he  d e l a y i n  s ub mis s io n  w as  du e  t o :  
D e p a r tm e n t  e r ro r  o r  m i s i n fo rm at io n ,  d e l a y o r  o t h e r  
a c t i on  o f  t he  Un i t e d  S t a t es  Po s t a l  S e rv i c e  o r  i t s  
s u c c es s o r ,  o r  wh en  t h e  d e l a y i n  s u bmi ss i on  w a s  b e -
c a u s e  t h e  i n d iv id ua l  ch a n ged  h i s  m a i l i n g  a dd r es s  a t  
a  t im e  wh e n  t he r e  w o u l d  h a v e  b e e n  n o  r e as on  f o r  
h im  to  n o t i f y  t h e  De p a r t m en t  o f  t h e  add r e s s  c h an ge .   

 

1 .  Fo r  su bmi ss i on  t h a t  i s  no t  wi th i n  t h e  s t a tu to r y  
o r  r e gu l a to r y  p e r io d  t o  b e  co ns i d e r ed  t i me l y,  
t h e  i n t e r es t e d  p a r t y  m u s t  s ubm i t  a  w r i t t e n  
ex p l a na t i on  s e t t i n g  f o r t h  t h e  c i r c um s ta n c e s  o f  
t h e  d e l a y.  

2 .  T h e  Di r e c t o r  s h a l l  d es i gn a t e  pe r son n e l  w ho  
a r e  t o  d e c i de  wh e t h er  an  ex t en s io n  o f  t im e  
s h a l l  b e  g r an t ed .  

3 .  N o  s ubm iss io n  sha l l  b e  c on s i d e r e d  t im e l y i f  
t h e  d e l a y i n  f i l i n g  w a s  u n r e a so na b l e ,  a s  
d e t e r min e d  b y  t h e  D e p ar tme n t  a f t e r  
c o ns id e r i n g  th e  c i r c u ms t a n c es  i n  t he  ca s e .  

 
C .   A n y n o t i ce ,  r ep o r t  f o rm ,  d e t e r min a t io n ,  d e c i s io n ,  

a s s es s m en t ,  o r  o t h e r  d o cu m en t  ma i l e d  b y  t h e  
D e p a r tm e n t  s h a l l  b e  c on s id e r e d  as  h av in g  b e en  
s e r v ed  o n  t h e  a dd re s s e e  o n  th e  d a t e  i t  i s  m a i l ed  t o  
a d d r es s e e ' s  l a s t  kn o wn  a dd r e s s  i f  n o t  s e rv e d  in   
p e r so n .   H o w ev er ,  w h en  i t  i s  e s t ab l i s he d  th e  
i n t e r es t e d  p a r t y  c h a n ge d  h i s  m a i l i ng  a d d r e s s  a t  a  
t im e  wh e n  t he r e  w o u l d  h a v e  b e en  n o  r e as on  to  
n o t i f y  t h e  D e p a r tm e n t ,  i t  s ha l l  b e  c o n s id e r e d  as  
h a v i n g  be e n  s e rv e d  o n  t he  a dd r es s e e  on  th e  d a t e  i t  i s  
p e r so n a l l y  d e l i v e re d  o r  r e -m ai l e d  t o  h i s  c u r r e n t  
m a i l i n g  ad dr e s s .   Th e  d a t e  m ai l e d  sh a l l  be  p r e su me d  
t o  b e  t h e  d a t e  o f  t h e  d oc um e n t ,  un l e s s  o th e r wi s e  
i nd i c a t ed  b y t h e  f ac t s .  [ Em ph a s i s  ad de d] .  

 
 P u r su a n t  t o  A r i z on a  Ad mi n i s t r a t i v e  C od e ,  S e c t io n  R6 - 3 -1 40 4( C) ,  an y 
n o t i c e  o r  d e t e rm ina t i on  m a i l ed  b y t he  D e pa r tm en t  sh a l l  b e  c on s i d e r e d  a s  h a v i n g  



A p p e a l s  Bo a r d  No .  T - 12 73 37 4 -0 01 - B  -  P a ge  6  

b e e n  s e r v ed  on  the  a d d r es se e  o n  t he  d a t e  i t  i s  m a i l e d  t o  t h e  a dd r es se e ’ s  l a s t  
k n ow n  ad d r es s .   He r e ,  t h e  Em pl o ye r  d id  n o t  a pp e a r  a t  t h e  h e a r i n g .   Th us ,  i t  w as  
u n d i s pu te d  th a t  t he  D e pa r tm en t  m ai l e d  t h e  D e t e rm in a t io n  o f  Un em pl o ym e n t  
In s u r a n c e  Li a b i l i t y  a n d  th e  D e t e rm in a t io n  o f  Li a b i l i t y  f o r  Em pl o ym e n t  o r  W a ges  
o n  M a y 1 7 ,  20 07 ,  t o  t h e  Em pl o ye r ’ s  l a s t  kn ow n  a dd r e s s  o f  r ec o rd .   As  s t a t e d  on  
t h e  f a c e  o f  t h e  d e t e r mi n a t i on s ,  a  w r i t t e n  r eq u es t  fo r  r eco ns id e r a t i on  h a d  to  be  
f i l e d  wi th i n  15  d ays  o f  t h e  m a i l i n g  d a t e  on  th e  d e t e rmi n a t i on s .   T h e  Emp lo ye r  
f i l e d  a  r e qu es t  fo r  r e c o ns i d e r a t i o n  on  A u gu s t  16 ,  20 07 ,  m o re  t h an  15  d a ys  a f t e r  
t h e  m ai l i n g  d a t e  o f  t he  d e t e rmi na t i ons .   Th e  E mpl o ye r  p r e s e n t ed  no  ev id en ce  th a t  
i t s  l a t e  r e qu es t  f o r  r e c o ns i d e r a t i o n  w as  du e  to  de l a y o r  o th e r  a c t i o n  o f  t h e  Un i t ed  
S t a t e s  P os t a l  S e rv i c e ,  D e p ar tm en t  e r ro r  o r  mi s in fo rm a t io n ,  o r  a  c h an ge  o f  t h e  
E mp lo ye r ’ s  ad d r es s .  
 
 T h e  Em pl o ye r  h a s  n o t  e s t ab l i s h ed  a n y  f a c t  t h a t  w o u l d  i nv ok e  th e  
p r ov i s i on s  o f  A r i z o n a  A dmi n i s t r a t i v e  C o d e ,  Se c t io n  R6- 3 - 14 04 ( B) ,  a n d  pe r mi t  
f i nd i n g  t h e  r eq u es t  f o r  r e co ns i d e r a t i on  t im e l y f i l e d .   A cc o r d in g l y,  
 
 T H E  APPE A LS  BO A R D  A FFI R MS  t h e  D e p ar tm en t ’ s  d ec i s i on  d a t ed  
N o v emb e r  2 ,  20 07 ,  r e ga r d in g  t h e  l a t e  f i l i n g  o f  t h e  E mp lo ye r ’ s  r e q u es t  f o r  
r e c o ns i d e r a t i o n  o f  t h e  D e t e rmi n a t i on  o f  U n em plo ym e n t  In s u r a n c e  Li a b i l i t y  a n d  
t h e  D e t e rmi n a t i on  o f  Li a b i l i t y  f o r  E mp lo ym e n t  o r  W a ge s .  
 

T h e  Emp lo ye r  d id  no t  f i l e  a  r eq u es t  f o r  r e c on s i d e r a t i o n  o f  t he  
D e t e rmi n a t i on  o f  U n em pl o ym e n t  In s u r a n ce  Li a b i l i t y  o r  t h e  D e t e r min a t io n  o f  
Li a b i l i t y  f o r  Em plo ym e n t  o r  W a ge s  w i t h i n  t h e  15 - d a y t im e  p e r io d  s e t  f o r t h  i n  
A r i z o n a  R e v i s e d  S t a t u t es  §  2 3 -7 24 ( A) .  

 
T h e  D e t e rmi n a t i on  o f  Un em pl o ym e n t  In s u r an c e  Li a b i l i t y  a n d  t he  

D e t e rmi n a t i on  o f  Li a b i l i t y  f o r  Em plo ym e n t  o r  W a ges ,  d a t ed  M a y 1 7 ,  2 007 ,  a r e  
f i na l  a nd  r e m ain  i n  f u l l  fo r c e  a nd  e f f ec t .   

 
D A T ED :  

 
A PP EA LS  BO AR D 

 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  
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E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .  W e c on s id e r  t h e  r e qu e s t  f o r  r ev i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  

m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

 
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

 
C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  

r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
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1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

 
D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  

a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 

Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions  
 

___________________________________________________________________________________ 
 
A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )  E r :  x x xx  
              

A c c t .  No :  x xx xx xx -0 0 0  

 
 
(x )  E LI  D  G O LO B  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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x x xx  S TA T E O F  AR IZO N A  E  S  A  T AX  U NIT  

℅ E LI  D  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M FOR  B EN E FITS  
T h e  D e pa r tm en t  o f  E c o no mi c  S e c ur i t y  p r o v i d es  l an gua ge  a s s i s t a n c e  f r ee  o f  
c h a r ge .   Fo r  a s s i s t a n ce  i n  yo u r  p r e fe r r e d  l an gu a ge ,  p l e a s e  c a l l  ou r  O f f i c e  o f  
A p p e a l s  (6 02 )  34 7 -6 3 43 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US BE NE FI CIOS 
T h e  D e p a r tm e n t  o f  E c on omi c  S e cu r i t y  s u m in i s t r a  a yu d a  d e  l o s  i d i om as  g ra t i s .   
P a r a  r e c i b i r  a yu d a  e n  su  i d io m a  p re f e r i do ,  po r  f av or  c om un ic a r se  c on  l a  o f i c i na  
d e  ap e l a c io ne s  ( 602 )  3 47 - 63 43 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
A FFI R M E D 

 
T H E  E M PLO YE R  p e t i t i o ne d  fo r  a  he a r in g  f r om  t h e  De p a r t m en t ’ s  l e t t e r  

i s s u ed  o n  M ar c h  11 ,  20 11 ,  w h i ch  h e l d  t h a t  “ …  th e  D e t e rmi n a t i on s  i s s u ed  J a nu a r y 
2 5 ,  20 10  a r e  f i n a l ”  b e c a us e  t he  Em plo ye r ’ s  r e q ue s t  fo r  r e c o ns i d e r a t i o n  was  no t  
f i l e d  wi th i n  t h e  s t a t u t o r y p e r io d .  
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T h e  Em pl o ye r ’ s  A p r i l  11 ,  20 11  pe t i t i on  f o r  h ea r i ng  i s  t im e l y.   T h e  
A p p e a l s  Bo a rd  h as  j u r i s d i c t i o n  t o  con s i d e r  t h e  t im e l in es s  i s s u e  i n  t h i s  ma t t e r  
p u rs u an t  t o  A . R .S .  §  23 -7 24 ( B) .  

 
T H E APP E A LS  BOA R D s ch ed u l e d  a  t e l e ph on e  h e a r in g ,  fo r  No ve mb e r  21 ,  

2 0 11 ,  b e fo r e  A pp ea l s  Bo a rd  A dmi n i s t r a t i v e  La w  J ud ge  J OS E  R .  P A V ON .   O n  
t h a t  d a t e ,  a  h e a r ing  w a s  co nv en e d  a nd  a l l  pa r t i e s  w e r e  g i v e n  a n  op po r t un i t y  t o  
p r e s en t  ev i d en c e  on  t h e  f o l l ow in g  i s su e s :  
 

1 .  W h e th e r  t h e  Emp lo ye r  f i l e d  a  t i me l y  r e q u e s t  fo r  
r e c o ns i d e r a t i o n  o f  t h e  D E TER M IN A T IO N  O F  
U N EM P LO Y M EN T IN S U RA NC E  LIA B ILIT Y ,  a n d  t he  
D E TE RM IN A T IO N  O F  LIA B IL IT Y  F O R  E MP LO Y M E NT 
O R W A GES ,  i s su e d  o n  J a nu a r y 2 5 ,  201 0 ,  an d    

2 .  W h e th e r  t h e  DE TE RM IN A T IO N  O F  U N E MP LO Y M E NT 
IN S U RA NC E  LIA B IL IT Y  a n d  t h e  D ET ER M IN A T IO N  O F  
LIA B I L IT Y  FO R  E MP LO Y M E NT  OR  W AG ES  be c a me 
f i na l  d u r i n g  th e  i n t e r im  p e r io d  b e f o r e  t h e  E mp lo ye r  f i l ed  
a  r e qu es t  f o r  r ec ons id e r a t i on .  

 
O n  th e  sc h ed u l ed  d a t e  o f  t h e  h e a r i ng ,  n o  Em plo ye r  w i tn es s  ap p e ar e d  to  

t e s t i f y .  C o u ns e l  fo r  t h e  D ep a r tm e n t  w as  p r es en t ,  an d  a  wi t n es s  f o r  t he  
D e p a r tm e n t  t e s t i f i e d .   Bo a r d  Ex h ib i t s  1 A  th r ou gh  5 F  w e r e  a d mi t t e d  i n to  
e v id e nc e .   W e h av e  c a r e fu l l y  r e v i e w ed  th e  r e c o rd .  

 
T H E  APP EA LS  BO A RD  FIN D S  t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  

a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   
 

1 .  O n  J an u ar y 2 5 ,  2 0 10 ,  t h e  D e pa r tm e n t  m a i l ed  a  
D e t e rmi n a t i on  o f  U n em pl o ym e n t  In s u r a n ce  Li a b i l i t y ,  
a l on g  w i th  a  D e t e rmi n a t i on  o f  Li a b i l i t y  f o r  
E mp lo ym e n t  o r  W a ge s  t o  t h e  Em pl oye r ’ s  a d d r e s s  o f  
r e c o rd  ( Bd .  Ex hs .  1A ,  1 B) .    

2 .  O n  M ar c h  9 ,  20 10 ,  t h e  Em pl o ye r  f i l e d  a  r e qu es t  fo r  
r e c o ns i d e r a t i o n  o f  t h e  D e t e rmi n a t i on  o f  
U n em pl o ym e n t  In su r a n ce  Li a b i l i t y  a n d  t he  
D e t e rmi n a t i on  o f  Li a b i l i t y  f o r  E mp lo ym e n t  o r  W a ges  
( Bd .  Ex h .  2 ) .   The  E mpl o ye r  d i d  no t  s e t  fo r t h  an y  
r e a s on  i n  i t s  l e t t e r  f o r  f i l i n g  a  l a t e  r e qu e s t  fo r  
r e c o ns i d e r a t i o n  o f  t h e  d e t e rmi n a t i on s .  

3 .  O n  M a r ch  11 ,  20 11 ,  t h e  D e p ar tm en t  i s s u ed  a  d e c i s io n  
o n  t h e  t im e l i n es s  o f  t h e  Em pl o ye r ’ s  w r i t t e n  r eq u es t  
f o r  r e c on s id e r a t i o n  o f  t h e  J anu a r y 2 5 ,  20 10  
D e t e rmi n a t i on s  ( Bd .  Ex h .  3 ) .   The  D e p a r tm e n t ’ s  
d e c i s i on ,  c i t i n g  A .R .S .  §  2 3 -7 24  a n d  Ar i z o na  
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A d min i s t r a t i v e  Cod e ,  S e c t i on  R 6- 3 -1 4 04 ( B) ,  fo un d  
t h a t  t he  D e t e rmi na t i on  o f  U ne mpl oym e n t  In s u r a n ce  
Li a b i l i t y  a n d  th e  D e te r min a t io n  o f  Li a b i l i t y  f o r  
E mp lo ym e n t  o r  W a ge s  b e c am e  f in a l  d u e  t o  t he  
E mp lo ye r ’ s  f a i l u r e  t o  f i l e  a  r e q ue s t  fo r  
r e c o ns i d e r a t i o n  wi th in  t he  15 -d a y a p pe a l  t im e  p e r i od  
( Bd .  Ex h .  3 ) .  

 
4 .  O n  A p r i l  1 1 ,  2 01 1 ,  t h e  Em plo ye r  f i l ed  a  t im e l y 

p e t i t i o n  f o r  h e a r ing  f r o m  th e  D ep a r tm e n t ’ s  de n i a l  o f  
i t s  r eq u es t  f o r  r e con s i d e r a t i o n  o f  t h e  D e t e rmi n a t i on  o f  
U n em pl o ym e n t  In su r a n ce  Li a b i l i t y  a n d  t he  
D e t e rmi n a t i on  o f  Li a b i l i t y  f o r  E mp lo ym e n t  o r  W a ges  
( Bd .  Ex h .  4 ) .   In  t h e  p e t i t i o n ,  t h e  E mp lo ye r  s t a t ed  
t h a t  t h e  l a t e  f i l i n g  o f  i t s  r e qu e s t  f o r  r e c on s i de r a t i on  
w a s   d u e  t o  “ a  s e r i ou s  l a g  i n  m ai l  d e l iv e r y” ,  w h i c h  
w a s  c a us e d  b y  t h e  o r i g i n a l  o wn e rs  m ov in g  t o  a no th er  
s t a t e .    

 
A r i z o n a  R e v i s e d  S t a t u t es ,  S e c t io n  23 -7 2 4 ,  p ro v i d es  i n  p e r t i n en t  pa r t :  

 
A .  W h e n  t he  d ep a r t men t  m ak e s  a  d e t e rmin a t io n ,  w h i ch  

d e t e r min a t io n  s h a l l  b e  m a d e  e i t he r  on  t h e  mot io n  o f  
t h e  de p a r tm e n t  o r  u p on  a pp l i c a t i on  o f  a n  e m plo yi n g  
u n i t ,  t h a t  a n  e mp loyi n g  u n i t  c ons t i t u t e s  a n  e mpl o ye r  
a s  d e f in e d  i n  §  23 - 61 3  o r  t h a t  s e rv i c es  p e r fo rm e d  
f o r  o r  i n  c o nn e c t io n  w i t h  t h e  bus in e s s  o f  a n  
e m plo yi n g  u n i t  c ons t i t u t e  em pl o ym e n t  a s  d e f i n ed  in  
§  23 - 61 5  wh i ch  i s  n o t  ex e mpt  un de r  §  2 3 - 6 17  o r  t h a t  
r e mu n e r a t i on  fo r  s e r v i c es  co ns t i t u t es  w a ges  a s  
d e f i n ed  i n  §  2 3 -6 22 ,  t h e  d e t e rmi n a t i on  s h a l l  b e co me 
f i na l  w i th  r es p ec t  t o  t h e  emp lo yi n g  u n i t  f i f t e e n  d a ys  
a f t e r  w r i t t en  no t i c e  i s  s e r v ed  p e r s on a l l y  o r  b y  
c e r t i f i e d  m ai l  a dd re s s ed  t o  t h e  l a s t  k n ow n  ad d re s s  
o f  t h e  em pl o yi n g  u n i t ,  un l e s s  wi th i n  s u ch  t im e  th e  
e m plo yi n g  u n i t  f i l e s  a  w r i t t en  r e q u es t  fo r  
r e c o ns i d e r a t i o n .  

 
B .  W h e n  a  r eq u es t  f o r  r e c on s i de r a t i on  i s  f i l ed  as  

p r e s c r ib ed  i n  s ub s e c t i on  A  o f  t h i s  s e c t i on ,  a  
r e c o ns i d e r e d  d e t e rm in a t io n  sh a l l  b e  m ad e .   T he  
r e c o ns i d e r e d  d e t e rm in a t io n  s ha l l  b eco m e  f in a l  w i th  
r e s p ec t  t o  t h e  em pl o yi n g  u n i t  t h i r t y  d a ys  a f t e r  
w r i t t e n  n o t i c e  t h e r e o f  i s  s e rv e d  p e r s on a l l y  o r  b y  
c e r t i f i e d  m ai l  a dd re s s ed  t o  t h e  l a s t  k n ow n  ad d re s s  
o f  t h e  em pl o yi n g  u n i t ,  un l e s s  wi th i n  s u ch  t im e  th e  
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e m plo yi n g  u n i t  f i l e s  w i th  t h e  ap pe a l s  bo a r d  a  
w r i t t e n  p e t i t i on  f o r  h ea r in g  o r  r e v i e w .   A l l  
c o n t r i bu t io n  an d  w a ge  r e p o r t s  a s se r t ed  b y  t h e  
d e p a r tm e n t  t o  b e  d u e  on  o r  b e f o re  t h e  da t e  t he  
p e t i t i o n  fo r  r ev i e w  i s  f i l e d  i n c lu d in g  a n y 
i nd iv i du a l s  an d  a m ou n t s  i n  d i s pu t e  s ha l l  be  
s ub mi t t e d  su bs t a n t i a l l y  c o m pl e t e ,  a s  p r e s c r ib e d  b y  
d e p a r tm e n t  r e gu l a t i o n ,  p r io r  t o  t h e  exp i ra t i on  o f  t h e  
t h i r t y  d a y  p e r i od ,  i f  t h e  em pl o ye r  i s  t o  b e  a f f o r d ed  
a n  op po r t un i t y  f o r  h e a r i n g .   Th e  d ep ar tm e n t  m a y f o r  
go o d  c a us e  ex t end  t he  p e r i od  wi th in  w h i ch  th e  
w r i t t e n  p e t i t i on  an d  r ep or t s  a r e  t o  b e  su bmi t t ed .   
S ubm is s io n  o f  t h e  r e q u i r ed  r e po r t s  s h a l l  u nd e r  n o  
c i r cu ms t a n c es  c ons t i t u t e  a n  ad mis s io n  th a t  s uc h  
r e p o r t s  w e r e  d ue  o r  sh ou ld  h a v e  be e n  f i l e d .  

 
F .  T h e  d e t e r min a t io n  o f  t h e  d e p ar tm en t  o r  d e c i s io n  o f  

t h e  a pp e a l s  b o a rd ,  t o ge t h e r  wi t h  t h e  r e c o r d ,  sh a l l  b e  
a d mis s i b l e  i n  a n y  s ub s eq ue n t  j ud i c i a l  p ro c e ed in g  
i nv o l v in g  l i ab i l i t y  f o r  c on t r i b u t i on s .   A  d e t e r mi -
n a t io n  o r  d ec i s i on  t h a t  an  em pl o yi n g  u n i t  i s  l i a b l e  
w h ic h  h a s  b e co m e f i na l  s ha l l  b e  co n c l us i v e  and  
b in d i n g  u po n  th e  e m plo yi n g  u n i t  a nd  sh a l l  no t  be  
r e c o ns i d e r e d  in  p r o c e ed in gs  b ro u gh t  b e fo r e  t h e  
d e p a r tm e n t  o r  a  h ea r in g  o f f i c e r .   [ E mp h as i s  a dd e d] .  

 
A r i z o n a  A dm in i s t r a t i v e  C od e ,  S e c t i on  R6 - 3 - 1 40 4 ,  p r ov i d es  i n  p e r t i n e n t  

p a r t :  
 

A .  Ex c ep t  a s  o t h e rwi s e  p ro v id e d  b y s t a tu t e  o r  b y  
D e p a r tm e n t  r e gu la t i on ,  a n y p a ym e n t ,  ap p e a l ,  
a p p l i c a t i o n ,  r e qu es t ,  no t i c e ,  o b j e c t i on ,  pe t i t i o n ,  
r e p o r t ,  o r  o th e r  i n f o rm a t io n  o r  d o cum e n t  s u bmi t t ed  
t o  t h e  D ep a r tm e n t  s h a l l  b e  c o ns i d e re d  r e c e i v ed  b y  
a n d  f i l ed  w i th  t h e  D e p a r tm e n t :  

 
1 .  I f  t r a n smi t t ed  v i a  t h e  Un i t ed  S t a t es  Po s t a l  

S e rv i c e  o r  i t s  suc c e s so r ,  o n  t he  da t e  i t  i s  
m a i l ed  a s  sh o wn  b y t h e  p o s t m ar k ,  o r  i n  t he  
a b s en c e  o f  a  po s tma r k  th e  p os t a ge  m et e r  m ar k ,  
o f  t h e  en v e lo p e  in  w h i c h  i t  i s  r e c e i ve d ;  o r  i f  
n o t  po s tm a rk e d  o r  p os t a ge  m et e r  m a rk e d  o r  i f  
t h e  m a r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  on  
t h e  do c um en t  a s  t he  d a t e  o f  c omp l e t i on .  
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2 .  I f  t r a n smi t t ed  b y a n y m e a n s  o t h e r  t h an  th e  
U n i t ed  S t a t es  P os t a l  S e r v i c e  o r  i t s  su c c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e ce i v ed  b y t h e  D ep a r tm e n t .    

 
*           *           *  
 

B .  T h e  s ub mis s i on  o f  a n y p a ym e n t ,  a pp ea l ,  ap p l i c a t i on ,  
r e q u es t ,  no t i c e ,  o b j e c t io n ,  p e t i t i on ,  r e p o r t ,  o r  o th e r  
i n fo rm at io n  o r  d oc u m en t  no t  wi th i n  t he  sp e c i f i ed  
s t a tu to r y o r  r e gu la t o r y p e r i od  s h a l l  b e  co ns i d e re d  
t im e l y i f  i t  i s  e s t ab l i s h ed  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r tm e n t  t h a t  t he  d e l a y i n  s ub mis s io n  w as  du e  t o :  
D e p a r tm e n t  e r ro r  o r  m i s i n fo rm at io n ,  d e l a y o r  o t h e r  
a c t i on  o f  t he  Un i t e d  S t a t es  Po s t a l  S e rv i c e  o r  i t s  
s u c c es s o r ,  o r  wh en  t h e  d e l a y i n  s u bmi ss i on  w a s  b e -
c a u s e  t h e  i n d iv id ua l  ch a n ged  h i s  m a i l i n g  a dd r es s  a t  
a  t im e  wh e n  t he r e  w o u l d  h a v e  b e e n  n o  r e as on  f o r  
h im  to  n o t i f y  t h e  De p a r t m en t  o f  t h e  add r e s s  c h an ge .   

 

1 .  Fo r  su bmi ss i on  t h a t  i s  no t  wi th i n  t h e  s t a tu to r y  
o r  r e gu l a to r y  p e r io d  t o  b e  co ns i d e r ed  t i me l y,  
t h e  i n t e r es t e d  p a r t y  m u s t  s ubm i t  a  w r i t t e n  
ex p l a na t i on  s e t t i n g  f o r t h  t h e  c i r c um s ta n c e s  o f  
t h e  d e l a y.  

2 .  T h e  Di r e c t o r  s h a l l  d es i gn a t e  pe r son n e l  w ho  
a r e  t o  d e c i de  wh e t h er  an  ex t en s io n  o f  t im e  
s h a l l  b e  g r an t ed .  

3 .  N o  s ubm iss io n  sha l l  b e  c on s i d e r e d  t im e l y i f  
t h e  d e l a y i n  f i l i n g  w a s  u n r e a so na b l e ,  a s  
d e t e r min e d  b y  t h e  D e p ar tme n t  a f t e r  
c o ns id e r i n g  th e  c i r c u ms t a n c es  i n  t he  ca s e .  

 
C .   A n y n o t i ce ,  r ep o r t  f o rm ,  d e t e r min a t io n ,  d e c i s io n ,  

a s s es s m en t ,  o r  o t h e r  d o cu m en t  ma i l e d  b y  t h e  
D e p a r tm e n t  s h a l l  b e  c on s id e r e d  as  h av in g  b e en  
s e r v ed  o n  t h e  a dd re s s e e  o n  th e  d a t e  i t  i s  m a i l ed  t o  
a d d r es s e e ' s  l a s t  kn o wn  a dd r e s s  i f  n o t  s e rv e d  in   
p e r so n .   H o w ev er ,  w h en  i t  i s  e s t ab l i s he d  th e  
i n t e r es t e d  p a r t y  c h a n ge d  h i s  m a i l i ng  a d d r e s s  a t  a  
t im e  wh e n  t he r e  w o u l d  h a v e  b e en  n o  r e as on  to  
n o t i f y  t h e  D e p a r tm e n t ,  i t  s ha l l  b e  c o n s id e r e d  as  
h a v i n g  be e n  s e rv e d  o n  t he  a dd r es s e e  on  th e  d a t e  i t  i s  
p e r so n a l l y  d e l i v e re d  o r  r e -m ai l e d  t o  h i s  c u r r e n t  
m a i l i n g  ad dr e s s .   Th e  d a t e  m ai l e d  sh a l l  be  p r e su me d  
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t o  b e  t h e  d a t e  o f  t h e  d oc um e n t ,  un l e s s  o th e r wi s e  
i nd i c a t ed  b y t h e  f ac t s .   [ E mp h as i s  a dde d] .  

 
 P u r su a n t  t o  A r i z on a  Ad mi n i s t r a t i v e  C od e ,  S e c t io n  R6 - 3 -1 40 4( C) ,  an y 
n o t i c e  o r  d e t e rm ina t i on  m a i l ed  b y t he  D e pa r tm en t  sh a l l  b e  c on s i d e r e d  a s  h a v i n g  
b e e n  s e r v ed  on  the  a d d r es se e  o n  t he  d a t e  i t  i s  m a i l e d  t o  t h e  a dd r es se e ’ s  l a s t  
k n ow n  ad d r es s .   He r e ,  t h e  Em pl o ye r  d id  n o t  a pp e a r  a t  t h e  h e a r i n g .   Th us ,  i t  w as  
u n d i s pu te d  th a t  t he  D e pa r tm en t  m ai l e d  t h e  D e t e rm in a t io n  o f  Un em pl o ym e n t  
In s u r a n c e  Li a b i l i t y  a n d  th e  D e t e rm in a t io n  o f  Li a b i l i t y  f o r  Em pl o ym e n t  o r  W a ges  
o n  J a nu a r y 2 5 ,  2 010 ,  t o  t h e  Em plo ye r ’ s  l a s t  k no w n  ad dre s s  o f  r ec o rd .   A s  s t a t ed  
o n  t h e  f a c e  o f  t h e  d e t e r min a t io ns ,  a  w r i t t e n  r e qu e s t  fo r  r e c o ns i d e r a t i o n  h ad  to  be  
f i l e d  wi th i n  15  d ays  o f  t h e  m a i l i n g  d a t e  on  th e  d e t e rmi n a t i on s .   T h e  Emp lo ye r  
f i l e d  a  r e qu e s t  fo r  r e c o ns i d e r a t i o n  o n  M a r c h  9 ,  2 01 0 ,  m or e  t h a n  1 5  d a ys  a f t e r  t h e  
m ai l i n g  d a t e  o f  t he  d e t e r mi na t i ons .   T h e  Em plo ye r  h a s  n o t  e s t ab l i s h ed  th a t  i t s  
l a t e  r e qu es t  fo r  r ec o ns id e r a t i on  w as  d u e  t o  d e l a y o r  o th e r  a c t i o n  o f  t h e  U n i t ed  
S t a t e s  P os t a l  S e rv i c e ,  D e p ar tm en t  e r ro r  o r  mi s in fo rm a t io n ,  o r  a  c h an ge  o f  t h e  
E mp lo ye r ’ s  l a s t  kno w n  a dd r e s s  a t  a  t im e  wh e n  th e r e  w ou l d  h a ve  b e en  n o  r ea s on  
f o r  t h e  E mpl o ye r  t o  n o t i f y ,  t h e  D e p ar tm e n t  o f  t h e  a dd r es s  c h an ge .  
 
 T h e  Em pl o ye r  h a s  n o t  e s t ab l i s h ed  a n y  f a c t  t h a t  w o u l d  i nv ok e  th e  
p r ov i s i on s  o f  A r i z o n a  A dmi n i s t r a t i v e  C o de ,  S e c t io n  R 6- 3 - 14 04 ( B) ,  a n d  wo u ld  
p e rm i t  f i n d in g  th e  r e q u es t  fo r  r e c ons id e r a t i o n  t im e l y f i l ed .   A c co rd in g l y,  
 
 T H E  APP EA LS  BO A R D  A FFI R MS  t he  D e p a r t me n t ’ s  d e c i s io n  d a t ed  M a r ch  
1 1 ,  2 01 1 ,  r e ga r d i ng  t h e  l a t e  f i l i n g  o f  t h e  Emp lo ye r ’ s  r eq u es t  fo r  r e co ns i d e r a t i on  
o f  t h e  D e t e rmi na t i on  o f  Un em pl o ym e n t  In s u r a n ce  Li a b i l i t y  a n d  the  
D e t e rmi n a t i on  o f  L i a b i l i t y  f o r  Em pl o ym e n t  o r  W a ge s .  
 

T h e  Emp lo ye r  d id  no t  f i l e  a  r eq u es t  f o r  r e c on s i d e r a t i o n  o f  t he  
D e t e rmi n a t i on  o f  U n em pl o ym e n t  In s u r a n ce  Li a b i l i t y  o r  t h e  D e t e r min a t io n  o f  
Li a b i l i t y  f o r  Em plo ym e n t  o r  W a ge s  w i t h i n  t h e  15 - d a y t im e  p e r io d  s e t  f o r t h  i n  
A r i z o n a  R e v i s e d  S t a t u t es  §  2 3 -7 24 ( A) .  
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T h e  D e t e rmi n a t i on  o f  Un em pl o ym e n t  In s u r an c e  Li a b i l i t y  a n d  t he  

D e t e rmi n a t i on  o f  Li a b i l i t y  f o r  E m plo ym e n t  o r  W a ge s ,  d a t ed  J a n ua r y 2 5 ,  2 0 10 ,  
a r e  f i n a l  a nd  re m ain  i n  f u l l  f o r c e  an d  e f f e c t .   

 
D A T ED :  

 
A PP EA LS  BO AR D 

 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .  W e c on s id e r  t h e  r e qu e s t  f o r  r ev i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
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•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  
t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  

•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  
m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

 
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

 
C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  

r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

 
D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  

a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 

Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions  
 

___________________________________________________________________________________ 
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A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )  E r :  x x xx  A c c t .  No :  x xx xx xx -0 0 0  
 
 
(x )  E LI  D  G O LO B  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
 

A p p e a l s  Bo a r d  No .  T - 12 73 36 7 -0 01 - B 
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x x xx  S TA T E O F  AR IZO N A  E  S  A  T AX  U NIT  

℅ E LI  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M FOR  B EN E FITS  
T h e  D e pa r tm en t  o f  E c o no mi c  S e c ur i t y  p r o v i d es  l an gua ge  a s s i s t a n c e  f r ee  o f  
c h a r ge .   Fo r  a s s i s t a n ce  i n  yo u r  p r e fe r r e d  l an gu a ge ,  p l e a s e  c a l l  ou r  O f f i c e  o f  
A p p e a l s  (6 02 )  34 7 -6 3 43 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US BE NE FI CIOS 
T h e  D e p a r tm e n t  o f  E c on omi c  S e cu r i t y  s u m in i s t r a  a yu d a  d e  l o s  i d i om as  g ra t i s .   
P a r a  r e c i b i r  a yu d a  e n  su  i d io m a  p re f e r i do ,  po r  f av or  c om un ic a r se  c on  l a  o f i c i na  
d e  ap e l a c io ne s  ( 602 )  3 47 - 63 43 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
A FFI R M E D 

 
T H E  E M PLO YE R  p e t i t i o ne d  fo r  a  he a r in g  f r om  t h e  De p a r t m en t ’ s  l e t t e r  

i s s u ed  o n  Ma r c h  1 1 ,  20 11 ,  wh i ch  s t a t e d  t h a t  “…  t h e  D e t e rm in a t io ns  i s su ed  
N o v emb e r  1 0 ,  20 0 9  a r e  f i n a l ”   b e c au s e  t h e  Em pl o ye r ’ s  r e qu e s t  f o r  
r e c o ns i d e r a t i o n  w as  n o t  f i l ed  wi t h i n  t h e  s t a tu to r y p e r i od .  
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T h e  E mpl o ye r  f i l ed  a  t im e l y p e t i t i o n  f o r  a  h e a r in g .   Th e  Ap p e a l s  Bo ard  
h a s  j u r i s d i c t i o n  t o  c o ns id e r  t h e  t i m e l in e s s  i s su e  i n  t h i s  m a t t e r  p u r su a n t  t o  A .R .S .  
§  23 -7 24 ( B) .  

 
T H E  AP PE A LS  BO A RD  sc h ed u l e d  a  t e l ep ho n e  h e a r ing ,  f o r  Au gus t  24 ,  

2 0 11 ,  b ef o r e  Ap p ea l s  Bo a rd  A dm in i s t r a t i v e  La w  J u d ge  M .J .  O NDR E YC O.   On  
t h a t  d a t e ,  a  h e a r ing  w a s  co nv en e d  a nd  a l l  pa r t i e s  w e r e  g i v e n  a n  op po r t un i t y  t o  
p r e s en t  ev i d en c e  on  t h e  f o l l ow in g  i s su e s :  
 

1 .  W h e th e r  t h e  Emp lo ye r  f i l e d  a  t i me l y  r e q u e s t  fo r  
r e c o ns i d e r a t i o n  o f  t h e  D E TER M IN A T IO N  O F  
U N EM P LO Y M EN T IN S UR A NC E  LIA B I L IT Y  d a t ed  
N o v emb e r  1 0 ,  2 00 9 ,  an d  th e  DE TE RM IN A T IO N  O F 
LIA B I L IT Y  FO R  E MP LO Y M E N T  O R  W AG ES  d a t ed  
N o v emb e r  1 0 ,  2 00 9 .    

2 .  W h e th e r  t h e  DE TE RM IN A T IO N  O F  U N E MP LO Y M E NT 
IN S U RA NC E  LIA B IL IT Y  d a t ed  N ov em b er  10 ,  2 00 9 ,  a nd  
t h e  D ET ERM IN A T IO N  O F  LIA B I L IT Y  FO R 
E MP LO Y M E NT  OR  W AG ES  da t ed  N o v emb e r  10 ,  20 09 ,  
b e c am e  f in a l  d u r i n g  th e  i n t e r im  p e r i od  b e f o r e  t h e  
E mp lo ye r  f i l e d  a  r eq u es t  fo r  r e c on s i de r a t i on .  

A ut ho r i t i e s :   

A .R .S .  §§  2 3 - 72 4  a nd  A r i z o n a  Adm in i s t r a t i v e  C od e ,  
S e c t i on  R 6- 3 -1 40 4 .    

 
O n  t h e  s c he du l ed  d a t e  o f  t he  h e a r ing ,  o n e  E mpl o ye r  w i t n es s  a pp e a r ed  to  

t e s t i f y .  C o u ns e l  fo r  t h e  D ep a r tm e n t  w as  p r es en t ,  an d  a  wi t n es s  f o r  t he  
D e p a r tm e n t  t e s t i f i ed .   Bo a rd  Ex h ib i t s  1  t h r ou gh  9  w er e  a d mi t t e d  i n to  ev i de n c e .   
W e h av e  c a r e fu l l y  r e v i e w ed  t h e  r e co rd .  

 
T H E  APP EA LS  BO A RD  FIN D S  t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  

a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   
 
1 .  O n  N ov em b e r  10 ,  20 09 ,  t h e  De p a r t m en t  m ai l e d  a  

D e t e rmi n a t i on  o f  U n em pl o ym e n t  In s u r a n ce  Li a b i l i t y  a n d  a  
D e t e rmi n a t i on  o f  L i a b i l i t y  f o r  E m pl o ym e n t  o r  W a ge s  t o  t h e  
E mp lo ye r ’ s  a dd r es s  o f  r e co r d  ( Bd .  Ex h s .  1 ,  2 ) .   T h e  
d e t e r min a t io ns  w er e  s e n t  t o ge t h e r  v i a  c e r t i f i ed  m ai l  o n  
N o v emb e r  1 0 ,  20 09  ( Bd .  Ex h .  3 ) .   Th e  E mpl o ye r  u s e d  h i s  
r e s i d en c e  as  h i s  m a i l i n g  a d dr e s s  o f  r e co rd  wi th  t h e  
D e p a r tm e n t .   T h e  E mp lo ye r  s h a r es  h i s  r e s id e n ce  wi t h  h i s  
s on ,  h i s  g r a nd c h i ld r e n ,  an d  h i s  g i r l f r i en d .   Th e  m ai l  i s  
r e t r i ev e d  b y t h e  f i r s t  p e r so n  to  a r r i v e  h om e .   
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2 .  T h e  U ni t e d  S t a t es  Po s t a l  S e r v i c e  p ro v i d ed  n o t i c e s  t o  t h e  
E mp lo ye r  o f  t h e  c e r t i f i e d  m a i l i n g  o n  N ov em b e r  1 2  a n d  
N o v emb e r  18 ,  20 09 ,  t o  t h e  Em pl o ye r ’ s  a dd r e s s .   Th e  po s t  
o f f i c e  r e tu r n ed  t he  m ai l i n g  to  t h e  D ep a r t m en t  on  No vem b er  
3 0 ,  2 00 9 ,  b e c a us e  t h e  Em pl o ye r  h a d  n o t  r e t r i ev ed  t he  
m ai l i n g  ( Bd .  Ex h .  3 ) .    

3 .  O n  No v em b er  24 ,  2 00 9 ,  t h e  Em pl o ye r  r e c e i v ed  a n  
U n em pl o ym e n t  T ax  S t a t em e n t  ( Bd .  Exh .  4 B) .   On  No ve mb e r  
3 0 ,  2 00 9 ,  t h e  E mplo ye r  c a l l ed  t h e  D ep a r t m en t  r e ga r d i n g  t h e  
t ax  a s s es sm e n t s  an d  l e a rn ed  a bo u t  t h e  c e r t i f i ed  m ai l i n g  
( Bd .  Ex h .  4 B) .   O n  N ov e mb e r  30 ,  20 09 ,  t h e  E mp lo ye r  f a x ed  
a  l e t t e r  t o  t h e  De p a r t m en t  ap p e a l in g  t he  d e t e rmi na t i on s  
( Bd .  Ex hs .  4 A- C) .   In  t h e  l e t t e r ,  t h e  E m pl o ye r  s t a t ed  t h a t  
t h e  r e a so n  fo r  f i l i ng  a  l a t e  r eq u es t  w as  b e c au se  h e  h a d  no t  
r e c e iv e d  a n y n o t i ce  f r om  t h e  D e p ar tm e n t  o r  t h e  p os t ma s t e r  
i nd i c a t in g  h e  h ad  a  c e r t i f i ed  m ai l i n g  (Bd .  Ex h s .  4 B-C ) .    

4 .  O n  M a r c h  11 ,  2 011 ,  t h e  D ep a r t m en t  i s s u ed  i t s  d e c i s io n  o n  
t h e  t im e l in e s s  o f  t h e  Em pl o ye r ’ s  w r i t t e n  r e qu e s t  f o r  
r e c o ns i d e r a t i o n  to  t he  t wo  No v em b er  1 0 ,  20 09  
d e t e r min a t io ns  ( Bd .  Ex hs .  5A - B) .   T h e  D e p a r tm en t ’ s  
d e c i s i on ,  c i t i n g  A .R .S .  §  23 - 72 4  an d  A r i z o n a  
A d min i s t r a t i v e  Co d e ,  Se c t io n  R 6- 3 - 14 04 ,  f ou nd  th a t  
b e c a us e  t h e  Emp loye r ’ s  r e q u e s t  fo r  r e c o ns i d e r a t i on  w as  n o t  
t im e l y f i l e d ,  t h e  de t e rmi n a t i on s  i s s u ed  N o ve mb e r  10 ,  200 9 ,  
h a d  b e c om e  f i na l  ( Bd .  Ex hs .  5 A -B) .  T h e  D e p ar tm en t ’ s  
d e c i s i on  ex p la in e d  t h a t  t h e  d o cum e n t s  w e r e  m a i l ed  t o  t he  
E mp lo ye r ’ s  a d d r es s  o f  r e c o r d ,  a n d  t he r e f o r e  s e r ve d  on  t he  
E mp lo ye r  o n  N ov em b er  10 ,  2 00 9 ,  a l t ho u gh  t he  Em pl oye r  
d id  n o t  r e t r i ev e  t h e  m ai l i n g  f r om  th e  Po s t  Of f i c e  i n  a  t im e l y 
m a nn e r .  

5 .  O n  Ap r i l  8 ,  20 11 ,  t he  Em plo ye r  p e t i t i o n ed  fo r  a  h e a r i ng  
( Bd .  Ex h s .  6 A - B) .    

 
A r i z o n a  R e v i s e d  S t a t u t es ,  S e c t io n  23 -7 2 4 ,  p ro v i d es  i n  p e r t i n en t  pa r t :  

 
A .  W h e n  t he  d ep a r t men t  m ak e s  a  d e t e rmin a t io n ,  w h i ch  

d e t e r min a t io n  s h a l l  b e  m a d e  e i t he r  on  t h e  mot io n  o f  
t h e  de p a r tm e n t  o r  u p on  a pp l i c a t i on  o f  a n  e m plo yi n g  
u n i t ,  t h a t  a n  e mp loyi n g  u n i t  c ons t i t u t e s  a n  e mpl o ye r  
a s  d e f in e d  i n  §  23 - 61 3  o r  t h a t  s e rv i c es  p e r fo rm e d  
f o r  o r  i n  c o nn e c t io n  w i t h  t h e  bus in e s s  o f  a n  
e m plo yi n g  u n i t  c ons t i t u t e  em pl o ym e n t  a s  d e f i n ed  in  
§  23 - 61 5  wh i ch  i s  n o t  ex e mpt  un de r  §  2 3 - 6 17  o r  t h a t  
r e mu n e r a t i on  fo r  s e r v i c es  co ns t i t u t es  w a ges  a s  
d e f i n ed  i n  §  2 3 -6 22 ,  t h e  d e t e rmi n a t i on  s h a l l  b e co me 
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f i na l  w i th  r es p ec t  t o  t h e  emp lo yi n g  u n i t  f i f t e e n  d a ys  
a f t e r  w r i t t en  no t i c e  i s  s e r v ed  p e r s on a l l y  o r  b y  
c e r t i f i e d  m ai l  a dd re s s ed  t o  t h e  l a s t  k n ow n  ad d re s s  
o f  t h e  em pl o yi n g  u n i t ,  un l e s s  wi th i n  s u ch  t im e  th e  
e m plo yi n g  u n i t  f i l e s  a  w r i t t en  r e q u es t  fo r  
r e c o ns i d e r a t i o n .  

 
B .  W h e n  a  r eq u es t  f o r  r e c on s i de r a t i on  i s  f i l ed  as  

p r e s c r ib ed  i n  s ub s e c t i on  A  o f  t h i s  s e c t i on ,  a  
r e c o ns i d e r e d  d e t e rm in a t io n  sh a l l  b e  m ad e .   T he  
r e c o ns i d e r e d  d e t e rm in a t io n  s ha l l  b eco m e  f in a l  w i th  
r e s p ec t  t o  t h e  em pl o yi n g  u n i t  t h i r t y  d a ys  a f t e r  
w r i t t e n  n o t i c e  t h e r e o f  i s  s e rv e d  p e r s on a l l y  o r  b y  
c e r t i f i e d  m ai l  a dd re s s ed  t o  t h e  l a s t  k n ow n  ad d re s s  
o f  t h e  em pl o yi n g  u n i t ,  un l e s s  wi th i n  s u ch  t im e  th e  
e m plo yi n g  u n i t  f i l e s  w i th  t h e  ap pe a l s  bo a r d  a  
w r i t t e n  p e t i t i on  f o r  h ea r in g  o r  r e v i e w .   A l l  
c o n t r i bu t io n  an d  w a ge  r e p o r t s  a s se r t ed  b y  t h e  
d e p a r tm e n t  t o  b e  d u e  on  o r  b e f o re  t h e  da t e  t he  
p e t i t i o n  fo r  r ev i e w  i s  f i l e d  i n c lu d in g  a n y 
i nd iv i du a l s  an d  a m ou n t s  i n  d i s pu t e  s ha l l  be  
s ub mi t t e d  su bs t a n t i a l l y  c o m pl e t e ,  a s  p r e s c r ib e d  b y  
d e p a r tm e n t  r e gu l a t i o n ,  p r io r  t o  t h e  exp i ra t i on  o f  t h e  
t h i r t y  d a y  p e r i od ,  i f  t h e  em pl o ye r  i s  t o  b e  a f f o r d ed  
a n  op po r t un i t y  f o r  h e a r i n g .   Th e  d ep ar tm e n t  m a y f o r  
go o d  c a us e  ex t end  t he  p e r i od  wi th in  w h i ch  th e  
w r i t t e n  p e t i t i on  an d  r ep or t s  a r e  t o  b e  su bmi t t ed .   
S ubm is s io n  o f  t h e  r e q u i r ed  r e po r t s  s h a l l  u nd e r  n o  
c i r cu ms t a n c es  c ons t i t u t e  a n  ad mis s io n  th a t  s uc h  
r e p o r t s  w e r e  du e  o r  s ho u l d  h a v e  b e e n  f i l ed .     
[ E mp h as i s  a dd e d] .  

 
A r i z o n a  A dm in i s t r a t i v e  C od e ,  S e c t i on  R6 - 3 - 1 40 4 ,  p r ov i d es  i n  p e r t i n e n t  

p a r t :  
 

A .  Ex c ep t  a s  o t h e rwi s e  p ro v id e d  b y s t a tu t e  o r  b y  
D e p a r tm e n t  r e gu la t i on ,  a n y p a ym e n t ,  ap p e a l ,  
a p p l i c a t i o n ,  r e qu es t ,  no t i c e ,  o b j e c t i on ,  pe t i t i o n ,  
r e p o r t ,  o r  o th e r  i n f o rm a t io n  o r  d o cum e n t  s u bmi t t ed  
t o  t h e  D ep a r tm e n t  s h a l l  b e  c o ns i d e re d  r e c e i v ed  b y  
a n d  f i l ed  w i th  t h e  D e p a r tm e n t :  

 
1 .  I f  t r a n smi t t ed  v i a  t h e  Un i t ed  S t a t es  Po s t a l  

S e rv i c e  o r  i t s  suc c e s so r ,  o n  t he  da t e  i t  i s  
m a i l ed  a s  sh o wn  b y t h e  p o s t m ar k ,  o r  i n  t he  
a b s en c e  o f  a  po s tma r k  th e  p os t a ge  m et e r  m ar k ,  
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o f  t h e  en v e lo p e  in  w h i c h  i t  i s  r e c e i ve d ;  o r  i f  
n o t  po s tm a rk e d  o r  p os t a ge  m et e r  m a rk e d  o r  i f  
t h e  m a r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  on  
t h e  do c um en t  a s  t he  d a t e  o f  c omp l e t i on .  

 
2 .  I f  t r a n smi t t ed  b y a n y m e a n s  o t h e r  t h an  th e  

U n i t ed  S t a t es  P os t a l  S e r v i c e  o r  i t s  su c c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e ce i v ed  b y t h e  D ep a r tm e n t .  

 
*           *           *  

B .  T h e  s ub mis s i on  o f  a n y p a ym e n t ,  a pp ea l ,  ap p l i c a t i on ,  
r e q u es t ,  no t i c e ,  o b j e c t io n ,  p e t i t i on ,  r e p o r t ,  o r  o th e r  
i n fo rm at io n  o r  d oc u m en t  no t  wi th i n  t he  sp e c i f i ed  
s t a tu to r y o r  r e gu la t o r y p e r i od  s h a l l  b e  co ns i d e re d  
t im e l y i f  i t  i s  e s t ab l i s h ed  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r tm e n t  t h a t  t he  d e l a y i n  s ub mis s io n  w as  du e  t o :  
D e p a r tm e n t  e r ro r  o r  m i s i n fo rm at io n ,  d e l a y o r  o t h e r  
a c t i on  o f  t he  Un i t e d  S t a t es  Po s t a l  S e rv i c e  o r  i t s  
s u c c es s o r ,  o r  wh en  t h e  d e l a y i n  s u bmi ss i on  w a s  b e -
c a u s e  t h e  i n d iv id ua l  ch a n ged  h i s  m a i l i n g  a dd r es s  a t  
a  t im e  wh e n  t he r e  w o u l d  h a v e  b e e n  n o  r e as on  f o r  
h im  to  n o t i f y  t h e  De p a r t m en t  o f  t h e  add r e s s  c h an ge .   

1 .  Fo r  su bmi ss i on  t h a t  i s  no t  wi th i n  t h e  s t a tu to r y  
o r  r e gu l a to r y  p e r io d  t o  b e  co ns i d e r ed  t i me l y,  
t h e  i n t e r es t e d  p a r t y  m u s t  s ubm i t  a  w r i t t e n  
ex p l a na t i on  s e t t i n g  f o r t h  t h e  c i r c um s ta n c e s  o f  
t h e  d e l a y.  

2 .  T h e  Di r e c t o r  s h a l l  d es i gn a t e  pe r son n e l  w ho  
a r e  t o  d e c i de  wh e t h er  an  ex t en s io n  o f  t im e  
s h a l l  b e  g r an t ed .  

3 .  N o  s ubm iss io n  sha l l  b e  c on s i d e r e d  t im e l y i f  
t h e  d e l a y i n  f i l i n g  w a s  u n r e a so na b l e ,  a s  
d e t e r min e d  b y  t h e  D e p ar tme n t  a f t e r  
c o ns id e r i n g  th e  c i r c u ms t a n c es  i n  t he  ca s e .    

 
*      *   *  

C .   A n y n o t i ce ,  r ep o r t  f o rm ,  d e t e r min a t io n ,  d e c i s io n ,  
a s s es s m en t ,  o r  o t h e r  d o cu m en t  ma i l e d  b y  t h e  
D e p a r tm e n t  s h a l l  b e  c on s id e r e d  as  h av in g  b e en  
s e r v ed  o n  t h e  a dd re s s e e  o n  th e  d a t e  i t  i s  m a i l ed  t o  
a d d r es s e e ' s  l a s t  kn o wn  a dd r e s s  i f  n o t  s e rv e d  in   
p e r so n .   H o w ev er ,  w h en  i t  i s  e s t ab l i s he d  th e  
i n t e r es t e d  p a r t y  c h a n ge d  h i s  m a i l i ng  a d d r e s s  a t  a  
t im e  wh e n  t he r e  w o u l d  h a v e  b e en  n o  r e as on  to  
n o t i f y  t h e  D e p a r tm e n t ,  i t  s ha l l  b e  c o n s id e r e d  as  
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h a v i n g  be e n  s e rv e d  o n  t he  a dd r es s e e  on  th e  d a t e  i t  i s  
p e r so n a l l y  d e l i v e re d  o r  r e -m ai l e d  t o  h i s  c u r r e n t  
m a i l i n g  ad dr e s s .   Th e  d a t e  m ai l e d  sh a l l  be  p r e su me d  
t o  b e  t h e  d a t e  o f  t h e  d oc um e n t ,  un l e s s  o th e r wi s e  
i nd i c a t ed  b y t h e  f ac t s .  [ Em ph a s i s  ad de d] .  

 
 
 O n  N ov e mb e r  10 ,  20 09 ,  t h e  D epa r tm e n t  s en t  a  D e t e rmi n a t i on  o f  
U n em pl o ym e n t  In s u r an c e  Li a b i l i t y  a n d  a  D e te r min a t io n  o f  Li a b i l i t y  f o r  
E mp lo ym e n t  o r  W age s  c e r t i f i e d  m ai l  v i a  Un i t ed  S t a t es  Po s t a l  S e r v i c e  ( USPS ) ,  t o  
t h e  E mp lo ye r ’ s  a dd r e s s  o f  r e c o rd .   Th e  US PS  l e f t  tw o  n o t i c e s  fo r  t h e  Emp lo ye r  
i n fo rmi n g  h im  th a t  h e  h ad  a  c e r t i f i ed  m ai l i n g  a t  t h e  pos t  o f f i c e  t o  b e  c l a im e d .   
T h e  ce r t i f i ed  m ai l i n g  w as  re tu r ne d  to  t h e  D e p ar tm en t  o n  N ov e mb e r  3 0 ,  2 0 09 ,  
b e c a us e  i t  wa s  un c l a i m ed .   Th e  Emp lo ye r  u s e s  h i s  r e s id e n c e  as  h i s  ad dr es s  o f  
r e c o rd  w i th  t h e  D ep a r t m en t  a n d  p e rmi t s  f r i e nds  a n d  f ami l y m e m b e rs  t o  r e t r i ev e  
t h e  Em pl o ye r ’ s  m a i l .   T h e  c e r t i f i ed  en v e l op  be a r s  t h e  USPS  no t a t i o ns  r e gar d in g  
t w o  a t t e mpt e d  d e l iv e r i e s .    
 
 A r i z o n a  A dm in i s t r a t i v e  C od e ,  S e c t io n  R 6 -3 -1 40 4 (C )  p r ov id es  t h a t  a n y  
n o t i c e  o r  d e t e rm ina t i on  m a i l ed  b y t he  D e pa r tm en t  sh a l l  b e  c on s i d e r e d  a s  h a v i n g  
b e e n  s e r v ed  on  the  a d d r es se e  o n  t he  d a t e  i t  i s  m a i l e d  t o  t h e  a dd r es se e ’ s  l a s t  
k n ow n  a dd r es s .   H e r e ,  t h e  Em pl o ye r  a l l e ge d  t h a t  he  d i d  no t  r e c e iv e  t h e  
n o t i f i ca t i ons  o f  t h e  c e r t i f i e d  m ai l i n g .   T h e  e v id e nce  e s t ab l i s h es  t h a t  t h e  
D e p a r tm e n t  s en t  t he  d e t e rmi n a t i on s  t o  t h e  Em plo ye r ’ s  c o r r e c t  a dd r e s s  a nd  t h a t  
t h e  USPS  d e l i v e r ed  t wo  n o t i c e s  t o  t h e  E mpl o ye r ’ s  a d d r e s s  o f  r e c o r d  in fo r mi n g  
t h e  E mpl o ye r  o f  a  c e r t i f i ed  m ai l i ng  h e l d  b y t h e  USPS .   T h e  e v i d en ce  a l s o  
e s t a b l i sh e s  t h a t  f r i e n ds  a nd  f ami l y m e m b er s  r e t r i ev e  t he  E mpl o ye r ’ s  m a i l .   T h e  
p r e po nd e r an c e  o f  t h e  e v i de n c e  d o es  n o t  su pp or t  a  f i n d i n g  th a t  t h e  E mpl oye r ’ s  
l a t e  r e qu e s t  w as  due  t o  d e l a y  o r  o th e r  a c t i on  o f  t h e  Un i t ed  S t a t e s  P os t a l  S e rv i c e ,  
D e p a r tm e n t  e r r o r  o r  mi s in fo rm a t io n ,  o r  a  ch an ge  o f  t h e  Em pl o ye r ’ s  a dd r e s s .   
 
 T h e  Em pl o ye r  h a s  a l l e ge d ,  bu t  no t  e s t a b l i sh e d  a n y f a c t  t h a t  w ou ld  i n vo k e  
t h e  p r ov i s i on s  o f  A r i z on a  A dmi n i s t r a t i v e  Co d e ,  S ec t io n  R 6 -3 -1 40 4 ( B) ,  a nd  
p e rm i t  f i n d in g  th e  r e q u es t  fo r  r e c ons id e r a t i o n  t im e l y f i l ed .   A c co rd in g l y,  
 
 T H E  APP EA LS  BO A R D  A FFI R MS  t he  D e p a r t me n t ’ s  d e c i s io n  d a t ed  M a r ch  
1 1 ,  2 01 1 ,  r e ga r d i ng  t h e  l a t e  f i l i n g  o f  t h e  Emp lo ye r ’ s  r eq u es t  fo r  r e co ns i d e r a t i on  
o f  t h e  D e t e rmi na t i on  o f  Un em pl o ym e n t  In s u r a n ce  Li a b i l i t y  a n d  the  
D e t e rmi n a t i on  o f  L i a b i l i t y  f o r  Em pl o ym e n t  o r  W a ge s .  
 

T h e  Emp lo ye r  d id  no t  f i l e  a  r eq u es t  f o r  r e c on s i d e r a t i o n  o f  t he  
D e t e rmi n a t i on  o f  U n em pl o ym e n t  In s u r a n ce  Li a b i l i t y  a n d  th e  D e t e rm in a t io n  o f  
Li a b i l i t y  f o r  E mp lo ym e n t  o r  W a ge s  w i t h i n  t h e  t im e  p e r i od  a l l o w ed ,  p u r su a n t  t o  
A r i z o n a  R e v i s e d  S t a t u t es  §  2 3 -7 24 ( A) .  
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T h e  D e t e rmi n a t i on  o f  U n em pl o ym e n t  In s u r a n c e  Li a b i l i t y  d a t e d  N o v em b er  
1 0 ,  20 09 ,  a nd  t h e  D e te r min a t io n  o f  Li a b i l i t y  f o r  Empl o ym e n t  o r  W a ge s  d a t ed  
N o v emb e r  1 0 ,  2 00 9 ,  r em ai n  i n  f u l l  fo rc e  a nd  e f f e c t .  
 

D A T ED :  
 

A PP EA LS  BO AR D 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  
 
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .  W e c on s id e r  t h e  r e qu e s t  f o r  r ev i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
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•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  
t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  

•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  
m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

 
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

 
C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  

r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

 
D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  

a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 

Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions  
 

___________________________________________________________________________________ 
 
A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )  E r :  x x xx  
         

A c c t .  No :  x xx xx xx -0 0 0  

 
  
(x )  E LI  D  G O LO B  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
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P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
 

A p p e a l s  Bo a r d  No .  T - 12 73 36 3 -0 01 - B 
_____________________________________________________________________________________ 
 
x x xx  S TA T E O F  AR IZO N A  E  S  A  T AX  U NIT  

℅ E LI  D  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M FOR  B EN E FITS  
T h e  D e pa r tm en t  o f  E c o no mi c  S e c ur i t y  p r o v i d es  l an gua ge  a s s i s t a n c e  f r ee  o f  
c h a r ge .   Fo r  a s s i s t a n ce  i n  yo u r  p r e fe r r e d  l an gu a ge ,  p l e a s e  c a l l  ou r  O f f i c e  o f  
A p p e a l s  (6 02 )  34 7 -6 3 43 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US BE NE FI CIOS 
T h e  D e p a r tm e n t  o f  E c on omi c  S e cu r i t y  s u m in i s t r a  a yu d a  d e  l o s  i d i om as  g ra t i s .   
P a r a  r e c i b i r  a yu d a  e n  su  i d io m a  p re f e r i do ,  po r  f av or  c om un ic a r se  c on  l a  o f i c i na  
d e  ap e l a c io ne s  ( 602 )  3 47 - 63 43 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
D IS M ISSE D 

 

T H E  E M PLO YE R  h a s  a s ke d  t o  w i th d r aw  i t s  p e t i t i o n  f o r  he a r i n g  un d er  
A .R .S .  §  23 -6 74 ( A )  a nd  Ar i z o n a  Ad min i s t r a t i v e  Co d e ,  S ec t i on  R 6- 3 -1 50 2 (A ) .  
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T h e  A pp e a l s  Bo a rd  h as  j u r i s d i c t i on  i n  t h i s  m a t t e r  un d e r  A .R .S .  §  23 -7 24 .  
 
A r i z o n a  A dmi n i s t r a t i v e  C od e ,  Se c t ion  R6 -3 - 15 02 ( A ) ,  p ro v i d es  i n  p e r t i n e n t  

p a r t :  
 

A .  T h e  Bo a rd  o r  a  h ea r in g  o f f i c e r  i n  t he  D e pa r tm en t ' s  
O f f i ce  o f  A pp e a l s  m a y i n f o r ma l l y  d i s po s e  o f  an  
a p p e a l  o r  p e t i t i on  w i t ho u t  f u r th e r  app e l l a t e  r ev i ew  
o n  th e  m e r i t s :  

 
1 .  B y w i t h d ra w al ,  i f  t h e  a pp e l l an t  wi t hd r a ws  t h e  

a p p e a l  i n  wr i t i n g  o r  o n  t h e  r e c o rd  a t  a n y t i me  
b e f o re  t h e  d e c i s ion  i s  i s su ed ;  . . .  [ E mp h as i s  
a d d ed] .  

 
W e  h a ve  c a r e fu l ly  r e v i e w e d  t he  re c o r d .   T h e  E mplo ye r  w i th d r ew  i t s  

p e t i t i o n  o n  t h e  r ec o r d  on  O c t ob e r  12 ,  20 11 ,  t h e  s c h ed u l e d  h e a r i n g  d a t e  a n d ,  
t h e r e f o r e ,  no  h e a r in g  w a s  co nd u c t e d  fo r  t h i s  c as e .  
 

T H E  APP E A LS  BO A R D  FIN D S  t h e r e  i s  no  r e as on  t o  wi th h o ld  g r a n t in g  t he  
r e q u es t .   Ac c o rd i n gl y,  

 
T H E  APP E A LS  BOA R D DI SM ISSES  t h e  p e t i t i o n .   N o  fu r th e r  h e a r in g  wi l l  

b e  s ch e du l e d  f o r  t h i s  m a t t e r .   Th i s  d e c i s i on  do es  no t  a f f ec t  an y a g r e e m e n t  
e n t e r e d  in t o  b e t w e en  t h e  Em plo ye r  a n d  th e  D e p ar tm en t .   
 

D A T ED :  
 

A PP EA LS  BO AR D 
 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
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G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
_____________________________________________________________________________________ 
 

H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .  W e c on s id e r  t h e  r e qu e s t  f o r  r ev i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  

m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

 
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

 
C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  

r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  

 
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  
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D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  
a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 
Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions .  

 
___________________________________________________________________________________ 
 
A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )  E r :  x x xx  
              

A c c t .  No :  x xx xx xx -0 0 0  

 
  
(x )  E LI  D  G O LO B  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
 

A p p e a l s  Bo a r d  No .  T - 12 73 34 2 -0 01 - B 
____________________________________________________________________________________ 
 
x x xx  S TA T E O F  AR IZO N A  E  S  A  T AX  U NIT  

℅ E LI  D  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP  C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M FOR  B EN E FITS  
T h e  D e pa r tm en t  o f  E c o no mi c  S e c ur i t y  p r o v i d es  l an gua ge  a s s i s t a n c e  f r ee  o f  
c h a r ge .   Fo r  a s s i s t a n ce  i n  yo u r  p r e fe r r e d  l an gu a ge ,  p l e a s e  c a l l  ou r  O f f i c e  o f  
A p p e a l s  (6 02 )  34 7 -6 3 43 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US BE NE FI CIOS 
T h e  D e p a r tm e n t  o f  E c on omi c  S e cu r i t y  s u m in i s t r a  a yu d a  d e  l o s  i d i om as  g ra t i s .   
P a r a  r e c i b i r  a yu d a  e n  su  i d io m a  p re f e r i do ,  po r  f av or  c om un ic a r se  c on  l a  o f i c i na  
d e  ap e l a c io ne s  ( 602 )  3 47 - 63 43 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

 
D E C IS IO N  

D IS M ISSE D 
 

T H E  E M PLO YE R  h a s  a s ke d  t o  w i th d r aw  i t s  p e t i t i o n  f o r  he a r i n g  un d er  
A .R .S .  §  23 -6 74 ( A )  a nd  Ar i z o n a  Ad min i s t r a t i v e  Co d e ,  S ec t i on  R 6- 3 -1 50 2 (A ) .  

 
T h e  A pp e a l s  Bo a rd  h as  j u r i s d i c t i on  i n  t h i s  m a t t e r  un d e r  A .R .S .  §  23 -7 24 .  
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A r i z o n a  Adm in i s t r a t i v e  C od e ,  S e c t ion  R 6- 3 -1 50 2( A )  p ro v i d es  i n  p e r t i n en t  
p a r t :  

 
A .  T h e  Bo a rd  o r  a  h ea r in g  o f f i c e r  i n  t he  D e pa r tm en t ' s  

O f f i ce  o f  A pp e a l s  m a y i n f o r ma l l y  d i s po s e  o f  an  
a p p e a l  o r  p e t i t i on  w i t ho u t  f u r th e r  app e l l a t e  r ev i ew  
o n  th e  m e r i t s :  

 
1 .  B y w i t h d ra w al ,  i f  t h e  a pp e l l an t  wi t hd r a ws  t h e  

a p p e a l  i n  wr i t i n g  o r  o n  t h e  r e c o rd  a t  a n y t i me  
b e f o re  t h e  d e c i s i on  i s  i s s ue d ;  . . .  ( e m ph as i s  
a d d ed ) .  

 
T H E  APP E A LS  BO A R D  FIN D S  t h e r e  i s  no  r e as on  t o  wi th h o ld  g r a n t in g  t he  

r e q u es t .   Ac c o rd i n gl y,  
 
T H E  APP E A LS  BO A R D  DIS M ISSES  t h e  p e t i t i o n .   A n y s c h ed u l ed  h e a r i n g  

i s  c a n ce l l ed .   Th i s  d e c i s io n  d o es  n o t  a f f e c t  a n y a g r e e m e n t  e n t e r ed  i n to  b e tw e en  
t h e  E mpl o ye r  a n d  t h e  De p a r tm e n t ,  e i t h e r  c o nc u r re n t l y  w i t h  t h e  w i t hd r awa l  o r  
s ub s eq u en t  t h e r e to .   
 

D A T ED :  
 

A PP EA LS  BO AR D 
 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  
 
 
  
 ,  A c t in g  M emb e r  
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
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d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .  W e c on s id e r  t h e  r e qu e s t  f o r  r ev i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  

m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

 
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

 
C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  

r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  
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D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  
a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 
Cal l  the  Appea ls  Board  at  (602)  347-6343  w i th  any  quest ions .  

 
_____________________________________________________________________________________ 
 
A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  b y  c e r t i f i ed  m ai l  o n  
t o :  
 
(x )  E r :  x x xx  

 
A c c t .  No :  x xx xx xx -0 0 0  

 
(x )  E LI  D  G O LO B  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP  C LA  
1 2 75  W  W ASH IN G T O N  S IT E  C O DE  04 0 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  S IT E  C O DE  9 11 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 

Fo r  Th e  A pp e a l s  Bo a r d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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x x xx  S TA T E O F  AR IZO N A  E  S  A  T AX  U NIT  

℅ E LI  D  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT - - -  TH IS  IS  THE  A PPE ALS  BO A RD ’S  DE CIS IO N  
T h e  D e pa r tm en t  o f  E c o no mi c  S e c ur i t y  p r o v i d es  l an gua ge  a s s i s t a n c e  f r ee  o f  
c h a r ge .   Fo r  a s s i s t a n ce  i n  yo u r  p r e fe r r e d  l an gu a ge ,  p l e a s e  c a l l  ou r  O f f i c e  o f  
A p p e a l s  (6 02 )  34 7 -6 3 43 .  
 
I M PO RT A NTE - - -  EST A E S  L A  DE CI SIÓ N DE L A PPEA LS  BO AR D   
T h e  D e p a r tm e n t  o f  E c on omi c  S e cu r i t y  s u m in i s t r a  a yu d a  d e  l o s  i d i om as  g ra t i s .   
P a r a  r e c i b i r  a yu d a  e n  su  i d io m a  p re f e r i do ,  po r  f av or  c om un ic a r se  c on  l a  o f i c i na  
d e  ap e l a c io ne s  ( 602 )  3 47 - 63 43 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
A FFI R M E D 

 
T H E  E M PLO YE R  p e t i t i o ne d  fo r  a  h ea r in g  f r om  th e  D ep a r t m en t ’ s  l e t t e r s  

i s s u ed  o n  M a r ch  9 ,  2 01 1  a nd  M arc h  11 ,  20 11 ,  w h ic h  s t a t ed  t h a t  “…  th e  
D e t e rmi n a t i on s  i s su e d  M ar c h  30 ,  20 10  a r e  f i n a l ”  b e c a use  t h e  Em pl o ye r ’ s  r e q u es t  
f o r  r e co ns i d e r a t i on  o f  t h e  d e t e r mina t i on s  w a s  n o t  f i l e d  wi t h i n  t h e  s t a tu to r y  
p e r i od .  
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T h e  Emp lo ye r ’ s  ap p e a l  l e t t e r ,  pos tm a rk e d  M a r ch  30 ,  2 0 11 ,  i s  a  t im e l y 
p e t i t i o n  fo r  h ea r in g .   T h e  A pp e a l s  Bo a r d  h as  j u r i sd i c t i o n  t o  co ns id e r  t he  
t im e l i n es s  i s s u e  i n  t h i s  m a t t e r  p u rs u an t  t o  A . R .S .  §  23 -7 24 .  

 
T H E  APP E A LS  BO A RD  s c h ed u l ed  a  t e l ep ho n e  h ea r i n g ,  f o r  O ct ob e r  18 ,  

2 0 11 ,  b e fo r e  A pp ea l s  Bo a rd  Ad mi n i s t r a t i v e  La w  J ud ge  D AW N  NO RT H UP.   O n  
t h a t  d a t e ,  a  h e a r ing  w a s  co nv en e d  a nd  a l l  pa r t i e s  w e r e  g i v e n  a n  op po r t un i t y  t o  
p r e s en t  ev i d en c e  on  t h e  f o l l ow in g  i s su e s :  
 

1 .  W h e th e r  t h e  Emp lo ye r  f i l e d  a  t i me l y  r e q u e s t  fo r  
r e c o ns i d e r a t i o n  o f  t h e  D ET ERM IN A T IO N S  O F  
U N EM P LO Y M EN T IN S UR A NC E  LIA B I L IT Y  d a t ed  
M a r c h  3 0 ,  2 01 0 ,  a n d  th e  D ET ER M IN A T IO N S  O F  
LIA B I L IT Y  FO R  E MP LO Y M E N T  O R  W AG ES  d a t ed  
M a r c h  30 ,  20 10 ,  and    

2 .  W h e th e r  t h e  DE TER M IN A T IO N S  O F  U N EM P LO Y M EN T 
IN S U RA NC E  LIA B ILIT Y  T H E  D E TE RM IN A T IO N S  O F  
LIA B I L IT Y  FO R  E MP LO Y M E NT  OR  W AG ES  be c a me 
f i na l  d u r i n g  th e  i n t e r im  p e r io d  b e f o r e  t h e  E mp lo ye r  f i l ed  
a  r e qu es t  f o r  r ec ons id e r a t i on .  

A ut ho r i t i e s :   

A .R .S .  § §  2 3 -7 24 (A )  a n d  A r i z on a  Ad mi n i s t r a t i v e  Co de ,  
S e c t i on  R 6- 3 -1 40 4 .   

  

 O n  th e  s ch e du l e d  d a t e  o f  t h e  he a r i ng ,  o ne  Emp lo ye r  w i tn es s  a pp e a r ed  to  
t e s t i f y .  C o u ns e l  fo r  t h e  D ep a r tm e n t  w as  p r es en t ,  an d  a  wi t n es s  f o r  t he  
D e p a r tm e n t  t e s t i f i ed .   Bo a rd  Ex h ib i t s  1  t h r ou gh  7  w er e  a d mi t t e d  i n to  ev i de n c e .   
W e h av e  c a r e fu l l y  r e v i e w ed  t h e  r e co rd .  

 
T H E  APP EA LS  BO A RD  FIN D S  t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  

a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   
 

1 .  O n  M a r c h  30 ,  2 0 10 ,  t h e  De p a r tm e n t  m ai l e d  a  
D e t e rmi n a t i on  o f  U n em pl o ym e n t  In s u r a n ce  Li a b i l i t y  
a n d  a  D e te r min a t io n  o f  Li a b i l i t y  f o r  E m pl o ym e n t  o r  
W a ge s  t o  t h e  Em plo ye r ’ s  a d dr e s s  o f  r e c o r d  ( Bd .  Ex h .  
1 ) .   Th e  d e t e r min a t io ns  w e r e  s e n t  v i a  c e r t i f i ed  m ai l  
t h ro u gh  t h e  U n i t ed  S t a t e s  Pos t a l  Se r v i c e .  

2 .  O n  M a r ch  3 0 ,  201 0 ,  t h e  D ep a r tm e n t  m ai l e d  t o  t h e  
E mp lo ye r  t h e  s a me  t w o  t yp e s  o f  d e t e rm in a t io ns  t o  t h e  
E mp lo ye r ,  u s i n g  a  d i f f e r en t  Em pl o ye r  A c c o u n t  
N u mb e r  ( Bd .  Ex h  2 ) .   Th e s e  d e t e rm ina t i on s  w er e  a l so  
s e n t  v i a  c e r t i f i ed  m ai l  t h ro u gh  t he  U n i t e d  S t a t es  
P os t a l  S e rv i ce .  
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3 .  T h e  D e pa r tm en t  r e c e iv e d  r e c e ip t s  f r o m  th e  U .S .  
P os t a l  S e r v i c e ,  sh ow i n g  t h a t  t h e  d e t e r mi n a t i on s  we r e  
s u c c es s f u l l y  d e l ive r e d  o n  Ap r i l  5 ,  2 01 0 ,  t o  t h e  
E mp lo ye r ’ s  ad d r es s  o f  r e co r d .  

4 .  T h e  Emp lo ye r  r e c e i ve d  t h e  d e t e rm in a t io ns .   T h e  
E mp lo ye r  f i l ed  a n  a p p e a l  on  J u l y 9 ,  2 0 10 ,  b y e - m a i l  
( Bd .  Ex h .  3 ) .   The  E mpl o ye r  d i d  no t  s e t  fo r t h  an y  
r e a s on  in  i t s  a ppe a l  f o r  f i l i n g  a  l a t e  r e qu e s t  f o r  
r e c o ns i d e r a t i o n  o f  t h e  d e t e rmi n a t i on s .   

5 .  O n  M a r ch  9 ,  20 1 1 ,  an d  Ma r c h  1 1 ,  2 01 1 ,  t he  
D e p a r tm e n t  i s su e d  d e c i s io ns  o n  t h e  t i me l i ne s s  o f  t he  
E mp lo ye r ’ s  e - m ai l e d  r e qu e s t  fo r  r ec o ns id e r a t i on  o f  
t h e  M ar c h  30 ,  20 10  D e t e rmi n a t i on s  (Bd .  Ex h s .  4 ,  5 ) .   
T h e  D ep a r tm e n t ’ s  d e c i s i on s ,  c i t i n g  A .R .S .  §  23 - 72 4  
a n d  A r i z o n a  A dmi n i s t r a t i ve  Co d e ,  S e c t i on s  R 6 -3 -
1 4 04 ( A)  & ( B) ,  f o u nd  th a t  t h e  D e t e rm in a t io ns  o f  
U n em pl o ym e n t  In su r a n ce  Li a b i l i t y  a n d  t he  
D e t e rmi n a t i on s  o f  Li a b i l i t y  f o r  E m p lo ym e n t  o r  W a ges  
i s s u ed  o n  M a r ch  30 ,  2 01 0 ,  b ec a me  f i n a l  d u e  t o  t h e  
E mp lo ye r ’ s  f a i l u r e  t o  f i l e  a  r e q ue s t  fo r  
r e c o ns i d e r a t i o n  wi th in  t he  15 -d a y a p pe a l  t im e  p e r i od  
( Bd .  Ex h s .  4 ,  5 ) .     

6 .  O n  M a r ch  30 ,  201 1 ,  t he  E mpl o ye r  f i l ed  a  t im e l y  
p e t i t i o n  t o  t h e  Boa r d ,  r e qu e s t i n g  a  h e a r i n g  on  t h e  
D e p a r tm e n t ’ s  d e n i a l  o f  i t s  r e qu e s t  f o r  r e c on s id e r a t i on  
o f  t he  M a r c h  30 ,  20 1 0  D e t e rmi n a t i on s  ( Bd .  Ex h .  6 ) .    

 
A r i z o n a  R e v i s e d  S t a t u t es ,  S e c t io n  23 -7 2 4 ,  p ro v i d es  i n  p e r t i n en t  pa r t :  

 
A .  W h e n  th e  d ep a r t m en t  ma k es  a  d e t e rmin a t io n ,  wh i c h  

d e t e r min a t io n  sh a l l  b e  m ad e  e i t h e r  o n  t h e  m ot io n  o f  t h e  
d e p a r tm e n t  o r  up on  a pp l i c a t i on  o f  an  em pl o yi n g  u n i t ,  
t h a t  a n  e mpl o yi n g  u n i t  co ns t i t u t es  an  e m plo ye r  a s  
d e f i n ed  i n  §  23 - 613  o r  t h a t  s e r v i c es  pe r f o rm ed  fo r  o r  
i n  c on n ec t i on  w i th  t h e  bu s in e s s  o f  a n  e m plo yi n g  u n i t  
c o ns t i t u t e  e mpl o ym e n t  a s  de f i n ed  i n  §  2 3 -6 15  whi c h  i s  
n o t  ex em pt  u nd e r  §  2 3 - 61 7  o r  t h a t  r e mu n e r a t i on  f o r  
s e r v i c es  c o ns t i t u t es  w a ges  as  d e f i n ed  i n  §  23 - 62 2 ,  t h e  
d e t e r min a t io n  sh a l l  b e co me  f i na l  wi th  r e s p ec t  t o  t h e  
e m plo yi n g  u n i t  f i f t e e n  d a ys  a f t e r  wr i t t e n  n o t i c e  i s  
s e r v ed  p e r s on a l l y  o r  b y c e r t i f i ed  m ai l  a d d r es s e d  to  t h e  
l a s t  kn o wn  ad dr e s s  o f  t h e  e mpl o yi n g  u n i t ,  un l e s s  
w i t h i n  su ch  t i m e  t he  e mpl o yi n g  u n i t  f i l e s  a  w r i t t en  
r e q u es t  fo r  r e c ons id e r a t i o n .   [ Emp h as i s  ad d ed] .  
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 *                                *                              *  
 
F .  T h e  d e t e r min a t io n  o f  t h e  d e p ar tm en t  o r  d e c i s io n  o f  

t h e  a pp e a l s  b o a rd ,  t o ge t h e r  wi t h  t h e  r e c o r d ,  sh a l l  b e  
a d mis s i b l e  i n  a n y  s ub s eq ue n t  j ud i c i a l  p ro c e ed in g  
i nv o l v in g  l i ab i l i t y  f o r  c on t r i b u t i on s .   A  d e t e r mi -
n a t io n  o r  d ec i s i on  t h a t  an  em pl o yi n g  u n i t  i s  l i a b l e  
w h ic h  h a s  b e co m e f i na l  s ha l l  b e  co n c l us i v e  and  
b in d i n g  u po n  th e  e m plo yi n g  u n i t  a nd  sh a l l  no t  be  
r e c o ns i d e r e d  in  p r o c e ed in gs  b ro u gh t  b e fo r e  t h e  
d e p a r tm e n t  o r  a  h ea r in g  o f f i c e r .  

 
A r i z o n a  A dm in i s t r a t i v e  C od e ,  S e c t i on  R6 - 3 - 1 40 4 ,  p r ov i d es  i n  p e r t i n e n t  

p a r t :  
 

A .  Ex c ep t  a s  o t h e rwi s e  p ro v id e d  b y s t a tu t e  o r  b y  
D e p a r tm e n t  r e gu la t i on ,  a n y p a ym e n t ,  ap p e a l ,  
a p p l i c a t i o n ,  r e qu es t ,  no t i c e ,  o b j e c t i on ,  pe t i t i o n ,  
r e p o r t ,  o r  o th e r  i n f o rm a t io n  o r  d o cum e n t  su bmi t t ed  
t o  t h e  D ep a r tm e n t  s h a l l  b e  c o ns i d e re d  r e c e i v ed  b y  
a n d  f i l ed  w i th  t h e  D e p a r tm e n t :  

 
1 .  I f  t r a n smi t t ed  v i a  t h e  Un i t ed  S t a t es  Po s t a l  

S e rv i c e  o r  i t s  suc c e s so r ,  o n  t he  da t e  i t  i s  
m a i l ed  a s  sh o wn  b y t h e  p o s t m ar k ,  o r  i n  t he  
a b s en c e  o f  a  po s tma r k  th e  p os t a ge  m et e r  m ar k ,  
o f  t h e  en v e lo p e  in  w h i c h  i t  i s  r e c e i ve d ;  o r  i f  
n o t  po s tm a rk e d  o r  p os t a ge  m et e r  m a rk e d  o r  i f  
t h e  m a r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  on  
t h e  do c um en t  a s  t he  d a t e  o f  c omp l e t i on .  

 
2 .  I f  t r a n smi t t ed  b y a n y m e a n s  o t h e r  t h an  th e  

U n i t ed  S t a t es  P os t a l  S e r v i c e  o r  i t s  su c c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e c e iv e d  b y t h e  D ep a r t m en t .   
[ E mp h as i s  a dd e d] .  

 
*           *           *  
 

B .  T h e  s ub mis s i on  o f  a n y p a ym e n t ,  a pp ea l ,  ap p l i c a t i on ,  
r e q u es t ,  no t i c e ,  o b j e c t io n ,  p e t i t i on ,  r e p o r t ,  o r  o th e r  
i n fo rm at io n  o r  d oc u m en t  no t  wi th i n  t he  sp e c i f i ed  
s t a tu to r y o r  r e gu la t o r y p e r i od  s h a l l  b e  co ns i d e re d  
t im e l y i f  i t  i s  e s t ab l i s h ed  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r tm e n t  t h a t  t he  d e l a y i n  s ub mis s io n  w as  du e  t o :  
D e p a r tm e n t  e r ro r  o r  m i s i n fo rm at io n ,  d e l a y o r  o t h e r  
a c t i on  o f  t he  Un i t e d  S t a t es  Po s t a l  S e rv i c e  o r  i t s  
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s u c c es s o r ,  o r  wh en  t h e  d e l a y i n  s u bmi ss i on  w a s  b e -
c a u s e  t h e  i n d iv id ua l  ch a n ged  h i s  m a i l i n g  a dd r es s  a t  
a  t im e  wh e n  t he r e  w o u l d  h a v e  b e e n  n o  r e as on  f o r  
h im  to  n o t i f y  t h e  De p a r t m en t  o f  t h e  add r e s s  c h an ge .  

 
 A r i z o n a  A dm in i s t r a t i v e  C od e ,  S e c t io n  R 6 -3 -1 40 4 (C )  p r ov id es  t h a t  a n y  
n o t i c e  o r  d e t e rm ina t i on  m a i l ed  b y t he  D e pa r tm en t  sh a l l  b e  c on s i d e r e d  a s  h a v i n g  
b e e n  s e r v ed  on  the  a d d r es se e  o n  t he  d a t e  i t  i s  m a i l e d  t o  t h e  a dd r es se e ’ s  l a s t  
k n ow n  ad d r es s .   He r e ,  t h e  D e pa r tm en t ’ s  wi t n es s  t e s t i f i ed  t h a t  t h e  c e r t i f i e d  m a i l  
r e tu r n  r e c e i p t s  s how e d  th a t  t h e  Em ploye r  r e c e i v ed  t h e  de t e rm in a t io ns  on  Apr i l  5 ,  
2 0 10 .   T h e  Em plo ye r  wi tn es s  a c kn ow le d ge d  t h a t  h e  r e c e iv e d  th e  d e t e rm in a t i on s .   
T h e  Em pl o ye r  w i tne s s  t e s t i f i e d  t h a t  so m et i me  a f t e r  r e c e iv in g  th e  d e t e rm in a t i on s ,  
h e  c a l l e d  t h e  D e p ar tm e n t  a t  t h e  p ho ne  n umb e r  p ro v i d ed  o n  th e  d e t e rm in a t i on s ,  
b u t  h e  c ou ld  n o t  r ec a l l  t he  d a t e .   U p on  f u r t h e r  q u es t i o n in g ,  t h e  Emp lo ye r  w i tn es s  
a g r e e d  th a t  h e  c ou l d  h av e  c a l l e d  t h e  D e p a r tm e n t  i n  J u l y ,  20 10 ,  a r ou nd  t h e  t i me  
h e  w a s  i n s t r u c t ed  b y a  D e p a r tm en t  r e p r e se n t a t i v e  t o  sub mi t  a n  “ a pp e a l . ”   T h e  
D e p a r tm e n t  w i tn e s s  t e s t i f i e d  on  reb u t t a l  t h a t  s h e  re c a l l e d  t a lk i n g  t o  t h e  
E mp lo ye r  w i t n es s  o n  J u l y 9 ,  2 0 10 ,  an d  t ha t  sh e  w as  t he  p e r s on  wh o  in s t ru c t ed  
t h e  Em plo ye r  w i t n es s  t o  s ubm i t  a n  “ a pp e a l . ”  
 

T h e  Em plo ye r  f i l ed  r e q u es t  f o r  r e co ns i d e r a t i o n  on  J u l y 9 ,  2 01 0 ,  mo r e  t h an  
1 5  d a ys  a f t e r  t he  M a r c h  30 ,  2 01 0  D e t e rmi n a t i on s  w e r e  i s su e d .   T hu s ,  t h e  
E mp lo ye r ’ s  r e qu e s t  f o r  r e c on s id e r a t i o n  o f  t h e  D e t e rmin a t io ns  w a s  n o t  t im e l y 
f i l e d ,  a n d  t h e  Bo a rd  c a n no t  co ns id e r  t h e  m e r i t s  o f  t h e  un d e r l yi n g  i s s u e  r e l a t i n g  
t o  t h e  Em pl o ye r ’ s  u n em plo ym e n t  t ax  l i a b i l i t y .   A  t im e l y  a pp e a l  i s  j u r i sd i c t i ona l  
a n d  a  p r e r eq u i s i t e  t o  f u r th e r  r e v i ew  on  t h e  m e r i t s .   T he  e v id e nc e  o f  r e c o r d  d o e s  
n o t  e s t a b l i sh  t h a t  t h e  Emp lo ye r ’ s  l a t e  r e q u es t  fo r  r e con s i d e r a t i o n  w as  d ue  t o  
d e l a y o r  o t h e r  a c t i o n  o f  t h e  U n i t e d  S t a t e s  P os t a l  S e rv i c e ,  D e pa r tm en t  e r ro r  o r  
m i s i n fo rm at io n ,  o r  a  c h an ge  o f  t h e  Emp lo ye r ’ s  a dd r es s .  
  
 T h e  Em pl o ye r  h a s  n o t  e s t ab l i s h ed  a n y  f a c t  t h a t  w o u l d  i nv ok e  th e  
p r ov i s i on s  o f  A r i z o n a  A dmi n i s t r a t i v e  C o d e ,  Se c t io n  R6- 3 - 14 04 ( B) ,  a n d  pe r mi t  
f i nd i n g  t h e  r eq u es t  f o r  r e co ns i d e r a t i on  t im e l y f i l e d .   A cc o r d in g l y,  
 
 T H E  A PPE A LS  BOA R D A FFI R M S  t he  D e p a r tm en t ’ s  d e c i s io ns  d a t ed  Ma r c h  
9 ,  2 01 1 ,  an d  M a r c h  1 1 ,  2 01 1 ,  r e ga r d i ng  t h e  l a t e  f i l i n g  o f  t h e  E mpl o ye r ’ s  r e q ues t  
f o r  r e c on s id e r a t i o n  o f  t h e  D e t e rm in a t i on s  o f  Un em pl o ym e n t  In s u r a n c e  Li a b i l i t y  
a n d  th e  D e t e rm in a t i on s  o f  Li a b i l i t y  f o r  Em plo ym e n t  o r  W a ge s .    
 

T h e  Em plo ye r  d i d  n o t  f i l e  a  r eq ue s t  f o r  r e co ns id e r a t i on  o f  t h e  M a rc h  30 ,  
2 0 10  D e t e rmi n a t i on s  o f  U n emp lo ym e n t  In s u r an c e  Li a b i l i t y  a n d  D e t e rm in a t ions  
o f  Li a b i l i t y  f o r  Em pl o ym e n t  o r  W a ge s  wi t h in  t h e  15 - da y a p p e a l  t im e  p e r i od  se t  
f o r t h  i n  A r i z on a  R ev i s e d  S t a tu t e s  §  23 - 7 24 ( A ) .  
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T h e  D e te r min a t ion s  o f  U n emp lo ym e n t  In s u r an c e  Li a b i l i t y  a n d  t he  
D e t e rmi n a t i on s  o f  Li a b i l i t y  f o r  E m ploym e n t  o r  W a ge s  i s su e d  on  Ma r c h  3 0 ,  20 1 0 ,  
a r e  f i n a l  a nd  re m ain  i n  f u l l  f o r c e  an d  e f f e c t .   

 
D A T ED :  

A PP EA LS  BO AR D 
 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  

_______________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
__________________________________________________________________________________ 
 

H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W it h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .  W e c on s id e r  t h e  r e qu e s t  f o r  r ev i ew  f i l e d :  
 

1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  
S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
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•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  
m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

 
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

 
C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  

r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

 
D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  

a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 

Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions  
__________________________________________________________________________________ 
 
A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
(x )  E r :  x x xx  A c c t .  No :  x xx xx xx -0 0 0  
          A c c t   N o :  x x xx xx x- 0 00   
(x )  E LI  D  G O LO B  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  
 

B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  
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Arizona Department of 
Economic Security 

 
 

Appeals Board 
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_____________________________________________________________________________________ 
 
x x xx  S TA T E O F  AR IZO N A  E  S  A  T AX  U NIT  

℅ E LI  D  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M FOR  B EN E FITS  
T h e  D e pa r tm en t  o f  E c o no mi c  S e c ur i t y  p r o v i d es  l an gua ge  a s s i s t a n c e  f r ee  o f  
c h a r ge .   Fo r  a s s i s t a n ce  i n  yo u r  p r e fe r r e d  l an gu a ge ,  p l e a s e  c a l l  ou r  O f f i c e  o f  
A p p e a l s  (6 02 )  34 7 -6 3 43 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US BE NE FI CIOS 
T h e  D e p a r tm e n t  o f  E c on omi c  S e cu r i t y  s u m in i s t r a  a yu d a  d e  l o s  i d i om as  g ra t i s .   
P a r a  r e c i b i r  a yu d a  e n  su  i d io m a  p re f e r i do ,  po r  f av or  c om un ic a r se  c on  l a  o f i c i na  
d e  ap e l a c io ne s  ( 602 )  3 47 - 63 43 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
A FFI R M E D 

 

T H E  E M PLO YE R  p e t i t i o ne d  fo r  a  h ea r in g  f r om  t h e  D e pa r tm e n t ’ s  d e c i s ion  
l e t t e r  i s su ed  on  M a r c h  9 ,  2 01 1 ,  w h ic h  h e ld  t h a t  “ t h e  ‘ D e t e rm in a t io n  o f  
U n em pl o ym e n t  In s u r a n ce  T ax  R a t e  fo r  C a l en d ar  Y e ar  201 1 ’  i s  f i n a l ”  b ec a us e  t he  
E mp lo ye r ’ s  r eq u es t  f o r  r ev i e w  w a s  f i l e d  l a t e .  
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T h e  E mpl o ye r  f i l ed  a  t im e l y p e t i t i o n  f o r  a  h e a r in g  b y m ai l  o n  M ar c h  1 1 ,  
2 0 11 .   T h e  A pp e a l s  Bo a r d  h as  j u r i s d i c t i o n  to  co ns i d e r  t h e  t i me l in e s s  i s s ue  i n  t h i s  
m a t t e r  p u rs u an t  t o  A .R .S .  §  23 -7 32 ( A ) .  

 
T H E  APP EA LS  B O A RD  s ch e du l ed  a  t e l ep ho n e  h e ar i n g ,  wh i c h  was  

c o nv e n ed  o n  O ct obe r  19 ,  2 01 1 ,  b e fo r e  A pp e a l s  Bo a rd  Adm in i s t r a t i v e  La w  J u d ge  
M a r k  H .  P r e n y.   A t  t h a t  t i m e ,  a l l  pa r t i e s  w e r e  g iv en  a n  o pp o r tu n i t y  t o  p re s en t  
e v id e nc e  o n  th e  f o l l o win g  i s s u es :  
 

1 .  W h e th e r  t h e  Em pl oye r  f i l ed  a  t im e l y r e q u es t  f o r  r e v i ew 
b y t h e  D e p a r tm en t .  

2 .  W h e th e r  t h e  D e t e rm in a t io n  o f  U n emp lo ym e n t  T ax  Ra te  
f o r  Ca l en da r  Y e a r  2 0 11 ,  UC -6 03 ,  be c a m e  f i n a l  du r i ng  
t h e  i n t e r im  p e r i od  b e fo r e  t h e  Em pl oye r  f i l e d  a  r eq u es t  
f o r  r e v i e w.  

S e e :  A .R .S .  §  23 -7 3 2( A )  an d  A r i z on a  A dmi n i s t r a t i ve  C od e ,  
S e c t i on  R 6- 3 -1 40 4 .    

 
O n  t h e  s ch e du l e d  d a t e  o f  t h e  h e a r i n g ,  on e  E mp lo ye r  w i tn e s s  ap p e ar e d  a nd  

t e s t i f i e d .   Co un s e l  f o r  t h e  De p a r tme n t  w as  p re s en t ,  a n d  a  wi tn es s  fo r  t h e  
D e p a r tm e n t  t e s t i f i ed .   Bo a rd  Ex h ib i t s  1  t h r ou gh  5  w er e  a d mi t t e d  i n to  ev i de n c e .   
W e h av e  c a r e fu l l y  r e v i e w ed  t h e  r e co rd .  

 
T H E  APP EA LS  BO A RD  FIN D S  t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  

a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   
 
1 .  O n  J an u ar y 5 ,  2 0 11 ,  t h e  De p a r tm e n t  m ai l ed  a  D e t e rmi na t i on  o f  

U n em pl o ym e n t  T ax  R a t e  f o r  C a l en d a r  Y ea r  2 01 1  t o  t he  
E mp lo ye r ’ s  ad d r es s  o f  r e co r d  ( Tr .  p .  6 ;  Bd .  Ex h .  1 ) .  

2 .  T h e  De p a r tm e n t  r ec e i ve d  a  r e qu e s t  fo r  r e v i e w  f r om  t h e  E mp lo ye r  
b y f a c s im i l e  o n  J anu a r y 2 4 ,  2 01 1  (T r .  p p .  7 ,  8 ;  Bd .  Ex h .  2 ) .   T h e  
r e q u es t  f o r  r ev i e w w a s  d a t e d  J a nu a ry  1 7 ,  2 0 1 1  (T r .  p .  7 ;  Bd .  
Ex h .  2 ) .  

3 .  O n  M ar c h  9 ,  2 01 1 ,  t h e  D ep a r t m en t  i s s u ed  i t s  de c i s i on  o n  t h e  
t im e l i n es s  o f  t h e  E mp lo ye r ’ s  r e qu es t  fo r  r ev i e w  (T r .  p .  8 ;  Bd .  
Ex h .  3 ) .   T h e  D ep a r t m en t ’ s  d e c i s i on  s t a t ed  t h a t ,  am on g  o t he r  
t h i n gs ,  b e c a us e  A .R .S .  §  2 3 -7 32  p r ov id e s  t h a t  t h e  as s ign e d  t ax  
r a t e  b e com e s  f i n a l  u n l es s  a  r e qu e s t  f o r  r e v i ew  i s  su bm i t t ed  
w i t h i n  f i f t e en  d ays  a f t e r  t h e  D e t e r mi n a t i on ’ s  m ai l i ng  d a t e ,  
“ … th e  ‘ D e t e rmi na t i on  o f  U n em plo ym e n t  In s u r an c e  Tax  R a t e  f o r  
C a l e nd a r  Y e a r  20 11 ’  i s  f i n a l ”  ( Bd .  Ex h .  3 ) .  

4 .  O n  M ar c h  1 1 ,  2 01 1 ,  t h e  Em pl o ye r  p e t i t i o ne d  fo r  a  h e a r ing  ( T r .  p .  
1 1 ;  Bd .  Ex h .  4 ) .   T h e  Em plo ye r  a s s e r t e d  t h a t  h i s  r eq u es t  fo r  
r e v i e w  w a s  f i l e d  on  J a nu a r y 1 7 ,  20 11 ,  a s  “ [ t ] h a t  i s  wh e n  I  c a l l ed  
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yo u r  o f f i c e  a nd  t ha t  i s  t h e  s a m e  d a y  t h e  l e t t e r  w a s  w r i t t e n  an d  
t h e  a pp e a l  w a s  su bm i t t e d”  ( Bd .  Ex h .  4 ) .  

5 .  J a nu a r y 1 7 ,  20 11  w a s  M a r t i n  Lu t h e r  K in g ,  J r .  D a y,  a  s t a t e  a nd  
f e d e r a l  ho l id a y ( T r .  p p .  14 ,  1 5 ) .   The  D e p a r tm e n t  d id  n o t  h av e  
p e r so nn e l  a v a i l a b l e  t o  r ec e iv e  ph on e  c a l l s  o n  J a nu a r y 1 7 ,  2 011  
( T r .  p .  1 5 ) .  

 
T h e  i s su e  p ro p e r ly  b e f o r e  t h i s  Bo ar d  i s  wh e th e r  t h e  Em pl o ye r  f i l ed  a  

t im e l y r e q u es t  f o r  r e v i ew  o f  t h e  J an u a ry  5 ,  2 0 11  D e t e r mina t i on  o f  Un e mpl o ym e n t  
T ax  R a t e  f o r  C a l e nd a r  Y e a r  2 01 1 .  

 
A r i z o n a  R e v i s e d  S t a t u t es ,  S e c t io n  23 -7 3 2 ,  p ro v i d es  i n  p e r t i n en t  pa r t :  

 
A .  T h e  d ep a r t m en t  s h a l l  p r om pt l y n o t i f y  e a c h  emp lo ye r  

o f  t h e  em pl o ye r ' s  r a t e  o f  co n t r i bu t io ns  as  
d e t e r min e d  f o r  a n y c a l e nd a r  ye a r .   T he  
d e t e r min a t io n  sh a l l  b e c om e  c on c l us iv e  a n d  b in d i n g  
o n  t he  em pl o ye r  u n l e s s ,  w i th i n  f i f t ee n  d a ys  a f t e r  t h e  
m ai l i n g  o f  n o t i c e  o f  t he  d e t e rmi na t i on  t o  t he  
e m plo ye r ' s  l a s t  kno w n  a dd r e s s  o r  i n  t h e  a bs e n ce  o f  
m a i l i n g ,  w i th in  f i f t e en  d a ys  a f t e r  de l i v e r y o f  t h e  
n o t i c e ,  t h e  e mpl o ye r  f i l e s  a n  ap p l i c a t i on  f o r  r e v i ew  
a n d  r ed e t e rm in a t i on ,  s e t t i n g  fo r th  t h e  e mpl o ye r ' s  
r e a s ons  fo r  ap p l i c a t i o n  f o r  r e v i e w  a nd  
r e d e t e rm in a t io n .   T h e  d ep a r tm e n t  sha l l  r e c on s i de r  
t h e  r a t e ,  b u t  no  em pl o ye r  s h a l l  i n  a n y p r o c e e d in g  
i nv o l v in g  t h e  empl o ye r ' s  r a t e  o f  c on t r ib u t i on s  o r  
c o n t r i bu t io n  l i a b i l i t y  c o n t e s t  t h e  c ha r ge a b i l i t y  t o  
t h e  em plo ye r ' s  a c c o un t  o f  a n y  b e n e f i t s  p a id  i n  
a c c o rd a n c e  wi t h  a  d e t e r min a t io n ,  r e d e t e rm in a t io n  o r  
d e c i s i on  pu rs u an t  t o  s ec t i on  2 3 -7 73 ,  an d  d e t e rm in e d  
t o  b e  c ha r ge a b l e  t o  t h e  emp lo ye r ' s  a c c o un t  p u rsu a n t  
t o  s e c t io n  2 3 - 72 7 ,  ex c e p t  on  t h e  g ro u nd  t h a t  t h e  
s e r v i c es  o n  t h e  ba s i s  o f  wh i ch  th e  b e n e f i t s  w e r e  
f o un d  to  b e  ch a r ge a b le  d id  no t  co ns t i t u t e  s e r v i c es  
p e r f o r me d  i n  em plo ym e n t  fo r  t h e  e mp lo ye r  a n d  o n l y 
i n  t h e  ev en t  t h a t  t he  e mpl o ye r  w a s  no t  a  pa r t y  t o  t he  
d e t e r min a t io n ,  r ed e t e rm in a t io n  o r  de c i s io n  o r  t o  a n y  
o th e r  p ro c e ed in gs  u n de r  t h i s  c ha p t e r  i n  wh i ch  th e  
c h a r a c t e r  o f  t h e  s e r v i c es  wa s  d e t e r mi n ed .   Th e  
e m plo ye r  s h a l l  b e  p r om pt l y n o t i f i e d  o f  t h e  
d e p a r tm e n t ' s  d e n i a l  o f  t h e  e mpl o ye r ' s  a p p l i c a t i o n ,  o r  
o f  t h e  d ep a r t me n t ' s  r ed e t e rm in a t io n ,  b o t h  o f  w h i ch  
s h a l l  b e co m e  f i na l  u n l e s s  w i th in  f i f t e e n  d a ys  a f t e r  
m a i l i n g  o r  d e l i ve r y  o f  no t i f i c a t i on  an  a p p e a l  i s  f i l ed  
w i t h  t h e  a pp e a l s  boa r d .   ( e mp h as i s  a dde d )  
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A r i z o n a  A dm in i s t r a t i v e  C od e ,  S e c t i on  R6 - 3 - 1 40 4 ,  p r ov i d es  i n  p e r t i n e n t  

p a r t :  
 

A .  Ex c ep t  a s  o t h e rwi s e  p ro v id e d  b y s t a tu t e  o r  b y  
D e p a r tm e n t  r e gu la t i on ,  a n y p a ym e n t ,  ap p e a l ,  
a p p l i c a t i o n ,  r e qu es t ,  no t i c e ,  o b j e c t i on ,  pe t i t i o n ,  
r e p o r t ,  o r  o th e r  i n f o rm a t io n  o r  d o cum e n t  s u bmi t t ed  
t o  t h e  D ep a r tm e n t  s h a l l  b e  c o ns i d e re d  r e c e i v ed  b y  
a n d  f i l ed  w i th  t h e  D e p a r tm e n t :  

 
1 .  I f  t r a n smi t t ed  v i a  t h e  Un i t ed  S t a t es  Po s t a l  

S e rv i c e  o r  i t s  suc c e s so r ,  o n  t he  da t e  i t  i s  
m a i l ed  a s  sh o wn  b y t h e  p o s t m ar k ,  o r  i n  t he  
a b s en c e  o f  a  po s tma r k  th e  p os t a ge  m et e r  m ar k ,  
o f  t h e  en v e lo p e  in  w h i c h  i t  i s  r e c e i ve d ;  o r  i f  
n o t  po s tm a rk e d  o r  p os t a ge  m et e r  m a rk e d  o r  i f  
t h e  m a r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  on  
t h e  do c um en t  a s  t he  d a t e  o f  c omp l e t i on .  

 
2 .  I f  t r a n smi t t ed  b y a n y m e a n s  o t h e r  t h an  th e  

U n i t ed  S t a t es  P os t a l  S e r v i c e  o r  i t s  su c c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e ce i v ed  b y t h e  D ep a r tm e n t .  

 
3 .  C om put a t io n  o f  t im e  sh a l l  b e  m a d e  in  

a c c o rd a n c e  wi t h  a nd  l imi t e d  t o  s ub d iv i s io n  ( a )  
o f  R u l e  6  o f  t h e  R u l e s  o f  C i v i l  P ro c e du r e .  

    *  *  *  *  
B .  T h e  s ub mis s i on  o f  a n y p a ym e n t ,  a pp ea l ,  ap p l i c a t i on ,  

r e q u es t ,  no t i c e ,  o b j e c t io n ,  p e t i t i on ,  r e p o r t ,  o r  o th e r  
i n fo rm at io n  o r  d oc u m en t  no t  wi th i n  t he  sp e c i f i ed  
s t a tu to r y o r  r e gu la t o r y p e r i od  s h a l l  b e  co ns i d e re d  
t im e l y i f  i t  i s  e s t ab l i s h ed  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r tm e n t  t h a t  t he  d e l a y i n  s ub mis s io n  w as  du e  t o :  
D e p a r tm e n t  e r ro r  o r  m i s i n fo rm at io n ,  d e l a y o r  o t h e r  
a c t i on  o f  t he  Un i t e d  S t a t es  Po s t a l  S e rv i c e  o r  i t s  
s u c c es s o r ,  o r  wh en  t h e  d e l a y i n  s u bmi ss i on  w a s  b e -
c a u s e  t h e  i n d iv id ua l  ch a n ged  h i s  m a i l i n g  a dd r es s  a t  
a  t im e  wh e n  t he r e  w o u l d  h a v e  b e e n  n o  r e as on  f o r  
h im  to  n o t i f y  t h e  De p a r t m en t  o f  t h e  add r e s s  c h an ge .   

 
1 .  Fo r  su bmi ss i on  t h a t  i s  no t  wi th i n  t h e  s t a tu to r y  

o r  r e gu l a to r y  p e r io d  t o  b e  co ns i d e r ed  t i me l y,  
t h e  i n t e r es t ed  p a r ty  m u s t  su bmi t  a  wr i t t en  ex -
p l an a t io n  se t t i n g  f o r t h  t h e  c i r c um s ta n c e s  o f  
t h e  d e l a y.  
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2 .  T h e  Di r e c t o r  s h a l l  d es i gn a t e  pe r son n e l  w ho  

a r e  t o  d e c i de  wh e t h er  an  ex t en s io n  o f  t im e  
s h a l l  b e  g r an t ed .  

 
3 .  N o  s ubm iss io n  sha l l  b e  c on s i d e r e d  t im e l y i f  

t h e  d e l a y i n  f i l i ng  w a s  u n re a so n ab le ,  a s  d e -
t e rm in ed  b y t h e  De p a r t m en t  a f t e r  c on s i d e r in g  
t h e  c i r c ums ta n c es  i n  t h e  c as e .  

 
C .  A n y n o t i ce ,  r ep o r t  f o rm ,  d e t e r min a t io n ,  d e c i s io n ,  

a s s es s m en t ,  o r  o t h e r  d o cu m en t  ma i l e d  b y  t h e  
D e p a r tm e n t  s h a l l  b e  c on s id e r e d  as  h av in g  b e en  
s e r v ed  o n  t h e  a dd re s s e e  o n  th e  d a t e  i t  i s  m a i l ed  t o  
t h e  ad dr e s s e e ' s  l a s t  kn o wn  ad d r es s  i f  n o t  s e r v ed  in  
p e r so n .   H o w ev er ,  w h en  i t  i s  e s t ab l i s he d  th e  
i n t e r es t e d  p a r t y  c h a n ge d  h i s  m a i l i ng  a d d r e s s  a t  a  
t im e  wh e n  t he r e  w o u l d  h a v e  b e en  n o  r e as on  to  
n o t i f y  t h e  D e p a r tm e n t ,  i t  s ha l l  b e  c o n s id e r e d  as  
h a v i n g  be e n  s e rv e d  o n  t he  a dd r es s e e  on  th e  d a t e  i t  i s  
p e r so n a l l y  d e l iv e re d  o r  r em a i l ed  t o  h i s  c u r r e n t  
m a i l i n g  ad dr e s s .   T h e  d a t e  m ai l e d  sh a l l  be  p r e su me d  
t o  b e  t h e  d a t e  o f  t h e  d oc um e n t ,  un l e s s  o th e r wi s e  
i nd i c a t ed  b y t h e  f ac t s .   (E mp h as i s  a dde d )  

 
T h e  Ru l e s  o f  C iv i l  P ro c e du r e ,  R u l e  6 (a ) ,  p r ov i d es  i n  p a r t  a s  f o l l ow s :  

 
In  c o m p ut i n g  an y p e r io d  o f  t i me  p r e s c r i be d  o r  a l l ow e d  by  
t h es e  ru l e s ,  b y a n y  l o c a l  r u l es ,  b y o r d e r  o f  c ou r t ,  o r  by  
a n y a p p l i ca b l e  s t a tu t e ,  t h e  d a y  o f  t h e  a c t ,  ev e n t  o r  d e f au l t  
f r om  wh i ch  t h e  d es i gn a t ed  pe r io d  o f  t i m e  b e g ins  t o  run  
s h a l l  n o t  b e  i nc lu de d .   W h e n  th e  p e r io d  o f  t im e  p r es c r i be d  
o r  a l l o w ed ,  ex c l us iv e  o f  a n y a d d i t i on a l  t im e  a l l o w ed  
u n de r  s ub d i v i s io n  ( e )  o f  t h i s  r u l e ,  i s  l e s s  t h a n  11  d a ys ,  
i n t e rm ed i a t e  S a tu rd a ys ,  Su nd a ys  a n d  l e ga l  ho l id a ys  s h a l l  
n o t  b e  i n c lu d ed  i n  t h e  c omp ut a t io n .   W h e n  th a t  pe r i od  o f  
t im e  i s  1 1  d a ys  o r  m o re ,  i n t e rm e d i a t e  S a t u rd a ys ,  Su nd a ys  
a n d  l e ga l  ho l id a ys  s h a l l  b e  i n c l ud ed  i n  t h e  com pu t a t i on .   
T h e  l a s t  d a y o f  t h e  p e r i od  s o  c om pu ted  sh a l l  b e  i n c l ud e d ,  
u n l e s s  i t  i s  a  S a t u r d a y,  a  S u n da y o r  a  l e ga l  h o l i d a y,  i n  
w h ic h  e v en t  t h e  p e r i od  ru ns  u n t i l  t h e  e n d  o f  t h e  n ex t  d ay  
w h ic h  i s  no t  a  S a t u rd a y,  a  S u nd a y o r  a  l e ga l  ho l id a y .   
[ E mp h as i s  a dd e d] .  

 
O n  J an u ar y 5 ,  2 0 11 ,  t h e  D ep a r tm e n t  m a i l ed  a  D e t e rmi n a t i on  o f  

U n em pl o ym e n t  T ax  R a t e  fo r  Ca l en d ar  Y e a r  2 01 1 ,  [ h e r e a f t e r  “ D et e rmi n a t i on ”]  t o  
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t h e  Em pl o ye r .   O n  J a nu a r y 2 4 ,  2 01 1 ,  t h e  Em pl o ye r  f i l ed  a  r eq u es t  fo r  r ev i ew 
w i t h  t h e  De p a r tm en t ,  wh i c h  w a s  ov er  f i f t ee n  d a ys  a f t e r  t h e  De t e r min a t ion  w as  
m ai l ed .    

 
A t  t h e  A pp e a l  T r i bu n a l  h ea r in g ,  t h e  Em pl o ye r  p r e s e n t ed  t e s t im on y f r o m  i t s  

o w n er ,  “ D r .  Y .”   D r .  Y  t es t i f i ed  t h a t  h e  w r o t e  t h e  r eq u es t  fo r  r e v i ew  o n  J an u a r y 
1 7 ,  2 01 1 ,  a nd  th a t  i t  wo u ld  h av e  b ee n  m ai l e d  f r om  the  E mp lo ye r ’ s  o f f i ce  b y  
J a nu a r y 1 8 ,  2 01 1  (T r .  p .  2 1 ) . Th e  c e r t a i n t y  o f  D r .  Y ’ s  t e s t imo n y o n  t h i s  p o i n t  w as  
i n  s t a rk  c on t r as t  t o  t he  r es t  o f  h i s  t e s t i mo n y.   D r .  Y  w as  u n c e r t a i n  a s  t o  wh en  h e  
r e c e iv e d  th e  D e t e rm in a t io n  ( T r .  pp .  1 7 -1 9 ) .   Dr .  Y  a dm i t t e d  t h a t  “ i t ’ s  en t i r e l y  
p os s i b l e ”  t h a t  h e  d i d  n o t  s e e  t h e  1 5 -da y d e a d l in e  t o  s ubm i t  a  w r i t t en  r e qu es t  f o r  
r e v i e w  o f  t h e  D e t e r mi n a t i on  ( T r .  pp .  2 0 ,  2 1 ) .   Dr .  Y  t es t i f i ed  t h a t  he  “ v a gu e l y”  
r e m em b er e d  ca l l i ng  t h e  D ep a r tm e n t  t h e  n ex t  Mo nd a y a n d  th a t  h e  f ax ed  t h e  l e t t e r  
b e c a us e  h e  h ad  no t  r e c e iv e d  a  r e sp on se  ( T r .  p .  2 2 ) .   D r .  Y  s ub se qu e n t l y  t e s t i f i ed  
t h a t  h e  co u ld  no t  r e c a l l  i f  h e  t e l e ph on e d  to  ch e c k  on  h i s  ap p e a l  o n  Th u rs da y o r  
F r i d a y ( T r .  p .  2 4 ) .   D r .  Y  c ou ld  no t  r ec a l l  wh a t  p rom pt ed  h i m  to  c a l l  t he  
D e p a r tm e n t  t o  c h e ck  on  h i s  a pp e a l  (T r .  p .  28 ) .   D r .  Y  c ou ld  no t  r e c a l l  wh a t  w as  
d i s c uss e d  i n  h i s  c a l l  t o  t he  D e p a r tm en t ,  b u t  s p e cu la t ed  t h a t ,  a mo n g  o t he r  t h in gs ,  
h e  m a y h a v e  in qu i re d  wh e t h e r  h e  co u ld  ap p e a l  w i th ou t  s e n d i n g  a  c e r t i f i e d  l e t t e r  
( T r .  pp .  2 4 ,  2 5 ) .   Su c h  a n  in qu i r y i s  i n c on s i s t en t  wi t h  Dr .  Y’ s  t e s t im on y t ha t  h e  
h a d  a l r e ad y m a i l ed  i n  t h e  r eq u es t  f o r  r e v i ew  a nd  i t  w as  n o t  s en t  v i a  c e r t i f i ed  
m ai l  (T r  p .  2 6 ) .   Dr .  Y  a l so  c ou l d  n o t  r e c a l l  ex a c t l y  w h e n  h e  s e n t  t h e  f a c s im i l e  
( T r .  p .  2 6 ) .    

 
A d d i t i o na l l y ,  D r .  Y ’ s  t e s t im on y c o n t r a d i c t ed  h i s  p r i o r  w r i t t e n  s t a t em e n t s  

i n  h i s  pe t i t i o n  f o r  a  h e a r i n g .   Ac c o rd in g  t o  t he  p e t i t i on ,  D r .  Y  f i l e d  h i s  ap pe a l  on  
J a nu a r y 1 7 ,  20 11 ,  t h e  s am e  d a y t h a t  h e  c a l l e d  t h e  D e par tm e n t ,  w ro t e  t h e  l e t t e r  
a n d  s ubm i t t e d  t h e  ap p e a l  ( Bd .  Ex h .  4C) .   Ho w ev e r ,  D r .  Y’ s  t e s t im on y w a s  t ha t  h e  
d id  no t  c a l l  t h e  D e p a r tm e n t  un t i l  l a t e r  (T r .  p .  2 4 ) .   H a d  D r .  Y  c a l l ed  t h e  
D e p a r tm e n t  on  J a nu a r y 1 7 ,  20 11 ,  a s  a s s e r t ed  i n  h i s  p e t i t i o n  fo r  a  h e a r i n g ,  h e  
w o u l d  no t  h av e  bee n  a b l e  t o  t a lk  t o  a n yo n e  b e c au s e  t he  D e p a r tm en t  w a s  c l os ed  
f o r  t h e  M a r t i n  Lu t he r  Ki n g ,  J r .  ho l i day .  

 
U n d er  A r i z on a  Adm in i s t r a t i v e  Co d e ,  S e c t i on  R6 -3 - 14 04( B) ,  d e l a y o r  o t h e r  

a c t i on  o f  t h e  U n i t e d  S t a t es  Po s t a l  Se r v i c e  i s  c on s id e r ed  on e  b a s i s  fo r  f i n d i n g  
t im e l y a  d o c um en t  t h a t  wa s  f i l e d  l a t e .   T h er e  i s  an  i n fe r e n ce  t h a t  a  l e t t e r  
p r op e r l y a d d r e s s ed ,  s t a mp e d  a nd  ma i l ed  wi l l  b e  de l iv e r e d  t o  t h e  a dd r es se e .   S t a t e  
v .  M a ys ,  9 6  A r i z .  3 6 6 ,  39 5  P .2 d  71 9  ( 1 9 64 ) .   T h e  A r i z o n a  S up r em e  Co u r t ,  i n  
R e dd e l l  v .  In d u s t r i a l  C omm iss io n ,  11 1  A r i z .  31 3 ,  5 28  P . 2d  1 25 4  (1 97 4 ) ,  t oo k  
j ud i c i a l  no t i c e  o f  t h e  d e c l in i n g  e f f i c i e n c y o f  t h e  Un i t ed  S t a t es  Po s t a l  S e r v i c e  
a n d  d e c l in e d  t o  p r es um e  p r om pt  d e l i v e r y o f  i t e ms  p r op e r ly  m a i l e d .   H ow e v er ,  t h e  
d e c l in e  i n  e f f i c i e nc y  i s  n o t  t o  t h e  de g r e e  t o  ov e r co m e t h e  p ro ba t i ve  w e igh t  a  
p r op e r l y a d d r e s s ed  d o cum e n t  s ho u ld  b e  a c co r de d .   He r e ,  t h e  D e p ar tm en t  d i d  no t  
r e c e iv e  t h e  l e t t e r  a l l e ge d l y m a i l ed  by  t h e  E m pl o ye r .   T h e  Em plo ye r ’ s  w i tn es s  
ga v e  v a gu e  a nd  inc o ns i s t e n t  t e s t i mon y.   T h e  E mp lo ye r  h a s  f a i l e d  t o  es t a b l i s h  
t h a t  a  r eq ue s t  f o r  r e v i ew  wa s  t im e l y m ai l ed  t o  t h e  D ep ar tm e n t .  
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T h e  Em pl o ye r  h a s  a l l e ge d ,  bu t  h a s  n o t  e s t a b l i sh e d  a ny  f a c t  t h a t  wo u l d  

i nv ok e  t h e  p ro v i s io ns  o f  A r i z on a  Adm in i s t r a t i v e  Co d e ,  S e c t i on  R 6 -3 -1 404 ( B) ,  
a n d  p e rmi t  f i nd i n g  t h e  r eq u es t  fo r  r e v i e w  t im e l y f i l e d .   Ac c o r d in g l y,   

 
T H E  APP EA LS  BO A R D  A FFI R MS  t he  D e p a r t me n t ’ s  d e c i s io n  d a t ed  M a r ch  

9 ,  2 01 1 ,  r e ga r d in g  t h e  l a t e  f i l i n g  o f  t h e  Em pl o ye r ’ s  r e q u es t  f o r  r e v i e w o f  t h e  
D e t e rmi n a t i on  o f  Un e mpl o ym e n t  Tax  R a t e  fo r  Ca l en d ar  Y e a r  2 01 1 .  

 
U n d er  Ar i z o n a  R e v i s ed  S t a t u t es  §  2 3 -7 3 2( A ) ,  t h e  Emp loye r  d i d  n o t  f i l e  an  

r e q u es t  f o r  r e v i e w  o f  t h e  D e t e rmi n a t io n  o f  U n em plo ym e n t  Tax  R a t e  f o r  C a l e nd a r  
Y e a r  2 01 1  wi th i n  t h e  t i m e  p e r io d  a l l ow e d , .  

 
T h e  De t e r mi na t i on  o f  Un e mpl o ym e n t  T ax  R a t e  fo r  C a l e nd a r  Y e a r  2 01 1  

d a t ed  J an u a r y 5 ,  201 1 ,  r em ai ns  i n  fu l l  f o r c e  a nd  e f f e c t .  
 
 

D A T ED :  
 

A PP EA LS  BO AR D 
 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
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B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .  W e c on s id e r  t h e  r e qu e s t  f o r  r ev i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  

m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

 
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

 
C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  

r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

 
D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  

a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 

Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions  
 

___________________________________________________________________________________ 



A p p e a l s  Bo a r d  No .  T - 12 66 45 9 -0 01 - B  -  P a ge  9  

 
A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )  E r :  x x xx  A c c t .  No :  x xx xx xx -0 0 0  
 
  
(x )  E LI  D  G O LO B  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  
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x x xx  S TA T E O F AR IZO N A  E  S  A  T A X U NIT  

℅ E LI  D  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M FOR  B EN E FITS  
T h e  D e pa r tm en t  o f  E c o no mi c  S e c ur i t y  p r o v i d es  l an gua ge  a s s i s t a n c e  f r ee  o f  
c h a r ge .   Fo r  a s s i s t a n ce  i n  yo u r  p r e fe r r e d  l an gu a ge ,  p l e a s e  c a l l  ou r  O f f i c e  o f  
A p p e a l s  (6 02 )  34 7 -6 3 43 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US BE NE FI CIOS 
T h e  D e p a r tm e n t  o f  E c on omi c  S e cu r i t y  s u m in i s t r a  a yu d a  d e  l o s  i d i om as  g ra t i s .   
P a r a  r e c i b i r  a yu d a  e n  su  i d io m a  p re f e r i do ,  po r  f av or  c om un ic a r se  c on  l a  o f i c i na  
d e  ap e l a c io ne s  ( 602 )  3 47 - 63 43 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
A FFI R M E D 

 

T H E  E M PLO YE R  p e t i t i o ne d  fo r  a  he a r in g  f r om  t h e  De p a r t m en t ’ s  l e t t e r  
i s s u ed  on  Fe b r uar y  1 7 ,  2 01 1 ,  w h ic h  s t a t ed  t h a t  t he  S e p t em b er  1 0 ,  2 0 10  
D e t e rmi n a t i on  o f  Li a b i l i t y  f o r  Empl o ym e n t  o r  W a ge s  i s  f i n a l  be c a us e  t h e  
E mp lo ye r ’ s  r eq u es t  f o r  r e co ns i d e r a t i on  w as  n o t  f i l ed  w i th in  t he  s t a tu to r y p e r i od .  
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T h e  Em plo ye r ’ s  t im e l y p e t i t i o n  fo r  h e a r i n g  w a s  f i l e d  o n  M ar c h  7 ,  20 11 ,  
w a s  a  t im e l y p e t i t i o n  f o r  h e a r i n g .   T h e  Ap p e a l s  Boa r d  h as  j u r i s d i c t i o n  to  
c o ns id e r  t h e  t im e l in e s s  i s su e  i n  t h i s  ma t t e r  p u r su a n t  t o  A .R .S .  §  2 3 -7 24 ( B) .  

 
T H E  APP E A LS  BO A RD  s c h ed u l ed  a  t e l ep ho n e  h ea r i n g ,  f o r  O ct ob e r  19 ,  

2 0 11 ,  b e f o r e  A pp e a l s  Bo a rd  A dmi n i s t r a t i v e  La w  J ud ge  S .  R a b i n .   C ou ns e l  f o r  t he  
D e p a r tm e n t  r e qu es t e d  a  p os tp on em e n t  o f  t h e  h e a r in g .   T he  t e l ep ho ne  h e a r i ng  w a s  
r e s c he du l ed  f o r  No v e mb e r  30 ,  20 11 .   O n  th a t  da t e ,  a  h e a r in g  w a s  c on ve n ed  
b e f o re  Ap p e a l s  Boa r d  Ad min i s t r a t i v e  La w  J ud ge  M a rk  H .  P r en y,  a n d  a l l  p a r t i e s  
w e r e  g iv en  an  o pp or t un i t y  t o  p r e se n t  ev id e n ce  o n  th e  f o l l o w in g  i s s u es :  
 

1 .  W h e th e r  t h e  Emp lo ye r  f i l e d  a  t i me l y  r e q u e s t  fo r  
r e c o ns i d e r a t i o n  b y t h e  D ep a r t me n t .  

2 .  W h e th e r  t h e  D e t e rm in a t io n  o f  Li a b i l i t y  f o r  E m pl o ym e n t  
o r  W a ge s ,  UC -0 16- A ,  b ec a m e  f in a l  d u r i n g  th e  i n t e r im  
p e r i od  b e f o r e  t he  E mpl o ye r  f i l ed  a  r eq ue s t  fo r  
r e c o ns i d e r a t i o n .   

S e e :  A .R .S .  §  23 - 72 4  a nd  A r i z ona  A d mi n i s t r a t i v e  C od e ,  
S e c t i on  R 6- 3 -1 40 4 .    

 
O n  t he  s c h ed u l ed  d a t e  o f  t h e  h ea r ing ,  t wo  Em pl o ye r  w i t n es se s  a pp e a r ed ,  

o n e  o f  w hom  t es t i f i e d .   Co un se l  fo r  t h e  D e p ar tm en t  w a s  p r e s en t ,  an d  a  wi tn e s s  
f o r  t h e  D e p a r tm e n t  t e s t i f i ed .   Bo a r d  E x h i b i t s  1  t h ro u gh  7  w e r e  a dm i t t e d  i n to  
e v id e nc e .   W e h av e  c a r e fu l l y  r e v i e w ed  th e  r e c o rd .  

 
T H E  APP EA LS  BO A RD  FIN D S  t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  

a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   
 
1 .  T h e  D e p a r tm en t  ma i l e d ,  v i a  c e r t i f i ed  m ai l ,  a  D e t e rmi na t i on  o f  

Li a b i l i t y  f o r  Em plo ym e n t  o r  W a ge s ,  t h e  “ D et e rmi n a t i on , ”  t o  t h e  
E mp lo ye r ’ s  a dd r es s  o f  r e c o rd  o n  S e p t em b e r  10 ,  20 10  (Bd .  Ex h .  
1 ) .  

2 .  T h e  E mpl o ye r ’ s  a dd r e s s  o f  r e c o rd  i s  a  po s t  o f f i c e  b ox  f o r  t h e  
E mp lo ye r ’ s  a c c ou n t a n t ,  “ G G. ”   G G  i s  a u th o r i z ed  to  r e c e i v e  m ai l  
f o r  t h e  E mpl o ye r .  

3 .  N o t i c e  o f  t h e  c e r t i f i e d  m ai l  w as  l e f t  fo r  t h e  Em plo ye r  b y t he  
U n i t ed  S t a t es  P os t a l  S e r v i c e  o n  S ep te m b er  11 ,  2 0 10  ( Bd .  Ex h .  
3 ) .  

4 .  T h e  D e t e rm in a t io n  w a s  p i c k ed  up  a t  t h e  p os t  o f f i c e  b ox  b y G G ’ s  
s e c r e t a r y o n  S ep t emb e r  2 3 ,  2 0 10 .   G G f i r s t  s a w  the  
D e t e rmi n a t i on  o n  Se p t emb e r  2 5 ,  2 01 0 .  

5 .  T h e  D e t e rmi n a t i on  r e a d ,  i n  p e r t i n en t  p a r t ,  “ APP EA L R IG H T S:  
T h i s  d e t e rmi n a t i on  b e c o me s  FI N AL  u n l e s s  w r i t t en  r e qu e s t  f o r  
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r e c o ns i d e r a t i o n  i s  f i l ed  wi t h  t h i s  D e p a r tm e n t  a t  t he  a bo v e  
a d d r es s  wi th i n  f i f t e en  (1 5 )  d a ys  a f t e r  t h e  d a t e  o f  t h i s  
d e t e r min a t io n  as  p r ov id e d  in  A .R . S .  §  23 -7 2 4”  [ em ph a s i s  i n  
o r i g i n a l ]  ( Bd .  Ex h .  1 ) .   Th e  De t e rmi n a t i on  id e n t i f i ed  a  
d e t e r min a t io n  d a t e  o f  “9 / 1 0 /1 0 ”  ( Bd .  Ex h .  1 ) .    

6 .  T h e  Em pl o ye r ’ s  r e q u es t  f o r  r e con s i d e r a t i o n  w as  s e n t  v i a  
e l e c t r on i c  m ai l  a nd  r e c e iv e d  b y t h e  D e p ar tm en t  on  Oc t ob e r  5 ,  
2 0 10  ( Bd .  Ex h .  2 ) .   T h e  Emp lo ye r  s t a t e d  t h a t  t h e  d e t e rm in a t ion  
w a s  no t  r e c e iv ed  un t i l  S ep t e mb e r  2 3 ,  2 0 10 ,  an d  “ [ t ] h e r e fo r e  t h i s  
i s  a  t im e l y f i l e  [ s i c ]  ap p e a l  a s  i t  i s  w i th i n  15  d a ys  f r o m  t h e  d a t e  
o f  r ec e ip t ”  ( Bd .  Exh .  2 B) .  

7 .  T h e  Em pl o ye r  f i l e d  i t s  r e qu es t  fo r  r e c o ns i d e r a t i on  b e yo n d  the  
f i f t e en - d a y a p p e a l  p e r io d  b e c a us e  G G  d i d  no t  b e l i e v e  t h e  
E mp lo ye r  c o u ld  m a k e  t he  t i me  l im i t  s i n c e  h e  f i r s t  s a w  th e  
D e t e rmi n a t i on  o n  Se p t emb e r  2 5 ,  2 01 0 .    

8 .  O n  Fe b ru a r y 1 7 ,  20 1 1 ,  t h e  D e p a r tm en t  i s su e d  i t s  d e c i s io n  on  t h e  
t im e l i n es s  o f  t h e  E mp lo ye r ’ s  r e qu es t  fo r  r ed e t e rm in a t io n  ( Bd .  
Ex h .  4 ) .   T h e  De p a r t m en t ’ s  d e c i s io n  h e l d  t h a t  b eca u s e  t h e  
E mp lo ye r ’ s  r e qu e s t  f o r  r e co ns i d e ra t i on  w a s  n o t  f i l e d  w i t h i n  t he  
f i f t e en - d a y  a p p e a l  p e r io d  th a t  ex p i re d  o n  S e p t em b er  2 7 ,  2 010 ,  
“ t h e  D e t e rm in a t ion  i s s u ed  S e p t em be r  1 0 ,  2 01 0  i s  f i n a l ”  ( Bd .  
Ex h .  4 ) .  

9 .  O n  M ar c h  7 ,  2 01 1 ,  t h e  Emp lo ye r  p e t i t i o n ed  f o r  a  h ea r in g  ( Bd .  
Ex h .  5 ) .   Th e  Emp lo ye r  a s s e r t e d  t h a t  i t  “ w as  no t  s e r v ed  p r io r  t o  
s i gn i n g  f o r  t h e  ce r t i f i e d  l e t t e r  a nd  [ t h e  Em pl o ye r ]  p r om pt l y  
a p p e a l ed  u po n  r e c e i v i n g  th e  c e r t i f i ed  l e t t e r ”   ( Bd .  Ex h .  5A ) .    

 
A r i z o n a  R e v i s e d  S t a t u t es ,  S e c t io n  23 -7 2 4 ,  p ro v i d es  i n  p e r t i n en t  pa r t :  

 
A .  W h e n  t he  d ep a r t men t  m ak e s  a  d e t e rmin a t io n ,  w h i ch  

d e t e r min a t io n  s h a l l  b e  m a d e  e i t he r  on  t h e  mot io n  o f  
t h e  d e p ar tm en t  o r  o n  a pp l i c a t i on  o f  a n  e m plo yi n g  
u n i t ,  t h a t  a n  e mp loyi n g  u n i t  c ons t i t u t e s  a n  e mpl o ye r  
a s  d e f i n ed  in  s ec t i on  2 3 -6 13  o r  t h a t  s e rv i c es  
p e r f o r me d  fo r  o r  i n  c on n e c t i on  wi t h  t h e  b us i n es s  o f  
a n  e mp lo yi n g  u n i t  c o ns t i t u t e  em pl o ym e n t  a s  d e f i n ed  
i n  s e c t io n  2 3 -6 15  t h a t  i s  n o t  ex emp t  u n d er  s e c t i on  
2 3 -6 17  o r  t h a t  r emu n e r a t i on  fo r  s e r v i c e s  co ns t i t u t es  
w a ge s  a s  d e f ine d  in  s e c t io n  2 3 -6 22 ,  t h e  
d e t e r min a t io n  sh a l l  b e co m e f i n a l  w i th  r e sp e c t  t o  t h e  
e m plo yi n g  u n i t  f i f t e e n  d a ys  a f t e r  w r i t t en  no t i ce  i s  
s e r v ed  pe r so n a l l y ,  b y e l e c t r on i c  t r a nsm is s io n  o r  b y  
m ai l  ad dr e s s e d  to  t h e  l a s t  k no wn  a d d r es s  o f  t he  
e m plo yi n g  u n i t ,  u n l e s s  w i t h in  suc h  t im e  th e  
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e m plo yi n g  u n i t  f i l e s  a  w r i t t en  r e q u es t  fo r  
r e c o ns i d e r a t i o n .   (E mp h as i s  a dd e d )  

 
A r i z o n a  A dm in i s t r a t i v e  C od e ,  S e c t i on  R6 - 3 - 1 40 4 ,  p r ov i d es  i n  p e r t i n e n t  

p a r t :  
     *           *           *  

 
B .  T h e  s ub mis s i on  o f  a n y p a ym e n t ,  a pp ea l ,  ap p l i c a t i on ,  

r e q u es t ,  no t i c e ,  o b j e c t io n ,  p e t i t i on ,  r e p o r t ,  o r  o th e r  
i n fo rm at io n  o r  d oc u m en t  no t  wi th i n  t he  sp e c i f i ed  
s t a tu to r y o r  r e gu la t o r y p e r i od  s h a l l  b e  co ns i d e re d  
t im e l y i f  i t  i s  e s t ab l i s h ed  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r tm e n t  t h a t  t he  d e l a y i n  s ub mis s io n  w as  du e  t o :  
D e p a r tm e n t  e r ro r  o r  m i s i n fo rm at io n ,  d e l a y o r  o t h e r  
a c t i on  o f  t he  Un i t e d  S t a t es  Po s t a l  S e rv i c e  o r  i t s  
s u c c es s o r ,  o r  wh en  t h e  d e l a y i n  s u bmi ss i on  w a s  b e -
c a u s e  t h e  i n d iv id ua l  ch a n ged  h i s  m a i l i n g  a dd r es s  a t  
a  t im e  wh e n  t he r e  w o u l d  h a v e  b e e n  n o  r e as on  f o r  
h im  to  n o t i f y  t h e  De p a r t m en t  o f  t h e  add r e s s  c h an ge .   

 
1 .  Fo r  su bmi ss i on  t h a t  i s  no t  wi th i n  t h e  s t a tu to r y  

o r  r e gu l a to r y  p e r io d  t o  b e  co ns i d e r ed  t i me l y,  
t h e  i n t e r es t ed  p a r ty  m u s t  su bmi t  a  wr i t t en  ex -
p l an a t io n  se t t i n g  f o r t h  t h e  c i r c um s ta n c e s  o f  
t h e  d e l a y.  

2 .  T h e  Di r e c t o r  s h a l l  d es i gn a t e  pe r son n e l  w ho  
a r e  t o  d e c i de  wh e t h er  an  ex t en s io n  o f  t im e  
s h a l l  b e  g r an t ed .  

3 .  N o  s ubm iss io n  sha l l  b e  c on s i d e r e d  t im e l y i f  
t h e  d e l a y i n  f i l i ng  w a s  u n re a so n ab le ,  a s  d e -
t e rm in ed  b y t h e  De p a r t m en t  a f t e r  c on s i d e r in g  
t h e  c i r c ums ta n c es  i n  t h e  c as e .  

 
     *           *           *  

 
C .  A n y n o t i ce ,  r ep o r t  f o rm ,  d e t e r min a t io n ,  d e c i s io n ,  

a s s es s m en t ,  o r  o t h e r  d o cu m en t  ma i l e d  b y  t h e  
D e p a r tm e n t  s h a l l  b e  c on s id e r e d  as  h av in g  b e en  
s e r v ed  o n  t h e  a dd re s s e e  o n  th e  d a t e  i t  i s  m a i l ed  t o  
t h e  ad dr e s s e e ' s  l a s t  kn o wn  ad d r es s  i f  n o t  s e r v ed  in  
p e r so n .   H o w ev er ,  w h en  i t  i s  e s t ab l i s he d  th e  
i n t e r es t e d  p a r t y  c h a n ge d  h i s  m a i l i ng  a d d r e s s  a t  a  
t im e  wh e n  t he r e  w o u l d  h a v e  b e en  n o  r e as on  to  
n o t i f y  t h e  D e p a r tm e n t ,  i t  s ha l l  b e  c o n s id e r e d  as  
h a v i n g  be e n  s e rv e d  o n  t he  a dd r es s e e  on  th e  d a t e  i t  i s  
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p e r so n a l l y  d e l iv e re d  o r  r em a i l ed  t o  h i s  c u r r e n t  
m a i l i n g  ad dr e s s .   Th e  d a t e  m ai l e d  sh a l l  be  p r e su me d  
t o  b e  t h e  d a t e  o f  t h e  d oc um e n t ,  un l e s s  o th e r wi s e  
i nd i c a t ed  b y t h e  f ac t s .  ( Em ph a s i s  ad de d )  

 
O n  S ep t e mb e r  10 ,  2 01 0 ,  t h e  D ep ar tm e n t  m ai l e d  a  D e t e rmi n a t i on  o f  

Li a b i l i t y  f o r  E mp lo ym e n t  o r  W a ge s  t o  t h e  Em pl o ye r .   T h e  Emp lo ye r  f i l e d  a  
r e q u es t  f o r  r e co ns id e r a t i o n  wi t h  t h e  De p a r t m en t  o n  O c tob e r  5 ,  2 01 0 ,  o ve r  f i f t e e n  
d a ys  a f t e r  t he  D e te r mi n a t i on  w a s  m ai l e d .   T h e  Em pl o ye r  f i l e d  t h e  r eq u es t  l a t e  
b e c a us e  t h e  Em ploye r  b e l i e v ed  i t  h ad  i n ad e qu a t e  t im e  to  p r e p ar e  i t s  r e qu e s t  a f t e r  
f i r s t  s e e in g  th e  D e t e rm in a t io n  on  S e p t em b e r  25 ,  2 01 0 .   T h e  E mpl o ye r ’ s  d e l a y in  
f i l i n g  t h e  r eq u es t  f o r  r ec o ns i d e r a t i o n  i s  d i r e c t l y  a t t r i bu t a b l e  t o  t h e  E mpl oye r ’ s  
f a i l u re  t o  p r omp t l y  r e t r i e v e  t h e  c e r t i f i e d  m ai l  s e n t  t o  t he  E m plo ye r ’ s  a d d re s s  o f  
r e c o rd .  

 
T h e  Em pl o ye r  h a s  n o t  a l l e ge d  a nd  e s t a b l i sh e d  an y f a c t  t h a t  w ou l d  i n vo ke  

t h e  p r ov i s i on s  o f  A r i z on a  A dmi n i s t r a t i v e  Co d e ,  S ec t io n  R 6 -3 -1 40 4 ( B) ,  a nd  
p e rm i t  f i n d in g  th e  r e q u es t  fo r  r e c ons id e r a t i o n  t im e l y f i l ed .   A c co rd in g l y,   

 
T H E  APPE A LS  BO A R D  A FFI R MS  t h e  D e p ar tm en t ’ s  d ec i s i on  d a t ed  

Fe b r u a r y 1 7 ,  2 0 11 ,  r e ga r d in g  t h e  l a t e  f i l i n g  o f  t h e  E mp lo ye r ’ s  r e q u es t  f o r  
r e c o ns i d e r a t i o n  o f  t h e  D e t e rmi n a t i on  o f  Li a b i l i t y  f o r  E mp lo ym e n t  o r  W a ge s .  

 
T h e  Emp lo ye r  d id  no t  f i l e  a  r eq u es t  f o r  r e c on s i d e r a t i o n  o f  t he  

D e t e rmi n a t i on  o f  Li a b i l i t y  f o r  Em plo ym e n t  o r  W a ges  w i t h i n  t h e  t i m e  pe r io d  
a l l o w ed ,  pu rs u an t  t o  A r i z o n a  R e v i s e d  S t a tu t e s  §  23 - 72 4(A ) .  
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T h e  De t e r mi na t i on  o f  Li a b i l i t y  f o r  E mp lo ym e n t  o r  W a ges  d a t e d  S ep t emb e r  
1 0 ,  20 10 ,  r em ai ns  i n  fu l l  f o rc e  an d  e f fe c t .  
 
 

D A T ED :  
 

A PP EA LS  BO AR D 
 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
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H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .  W e c on s id e r  t h e  r e qu e s t  f o r  r ev i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  

m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

 
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

 
C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  

r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

 
D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  

a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 

Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions  
 

___________________________________________________________________________________ 
 
A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )  E r :  x x xx   A c c t .  No :  x xx xx xx -0 0 0  
 
  
(x )  E LI  D  G O LO B  
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A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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_____________________________________________________________________________________ 
 
x x xx  S TA T E O F  AR IZO N A  E  S  A  T AX  U NIT  

℅ E LI  D  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M  FO R  BE NE FITS  - - -  T h e  D ep a r t m en t  o f  E c on omi c  S ec u r i t y  
p r ov id es  l a n gua ge  a s s i s t an c e  f r e e  o f  c h a r ge .   Fo r  a s s i s t a n c e  i n  yo u r  p r e f e r r ed  
l a n gu a ge ,  p l e as e  c a l l  ou r  O f f i c e  o f  App e a l s  ( 60 2 )  34 7- 634 3 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US  BEN E FIC IOS - - -  T h e  D e pa r t m en t  o f  E c on omi c  S ec u r i t y  s u mi n i s t r a  a yu d a  
d e  l o s  i d i om as  g r a t i s .   P a r a  r e c ib i r  a yu d a  e n  s u  i d i om a  p r e fe r id o ,  po r  f a v or  
c o mu ni c a r s e  c on  l a  o f i c i n a  d e  ap e l ac io n es  (6 02 )  34 7 -6 343 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
A FFI R M E D 

 

T H E  E M PLO YER  f i l ed  a n  a pp e a l  f r o m th e  D e p ar tm en t ’ s  d e c i s io n  l e t t e r  
i s s u ed  o n  J a nu a r y 3 1 ,  20 11 ,  wh ic h  h e l d  i n  p a r t  a s  f o l l ows :    

T h e  c h a r ges  a r e  c o r r e c t  a n d  wi l l  r em ai n  on  t h e  a c co un t  
a n d  th e r e fo r e  t h e  r a t e  o f  1 . 79 %  i s  a l so  co r r e c t .  

T h e  ap p ea l  h av in g  b e e n  t im e l y f i l e d ,  t h e  Ap p e a l s  Bo a rd  h a s  j u r i sd i c t i on  i n  
t h i s  m a t t e r  p u rs u an t  t o  A . R .S .  §  23 -7 32 ( A ) .    
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A s  d i r e c t e d  b y  t he  A p p e a l s  Bo ar d ,  a n d  w i t h  no t i c e  t o  t he  p a r t i e s ,  a  
t e l e ph on e  h e ar in g  w a s  c on du c t e d  b e fo r e  RO BER T  T .  NA LL ,  an  Ad mi n i s t r a t i v e  
La w  J ud ge ,  o n  No ve mb e r  30 ,  20 11 .    

 
A t  th a t  t im e ,  a l l  pa r t i e s  we r e  g i ve n  an  o pp o r tu n i t y  t o  p re s e n t  e v id e n c e  o n  

t h e  fo l l ow in g  i s s u e  o r  i s s u es :  
 

1 .  W h e th e r  t h e  em plo yi n g  u n i t  m ad e  a  t im e l y v o l un t a r y  
p a ym e n t  r emi t t an ce ,  i n  o r d e r  t o  l owe r  t h e  as s i gn ed  t ax  
r a t e  f ro m 1 . 79 %  u nd e r  A .R .S .  §  2 3 -7 26 ( C) .  

2 .  W h e th e r  t h e  em pl o yi n g  u n i t  r e mai ns  l i a b l e  a t  t h e  
a s s i gn ed  r a t e  o f  1 .7 9 % f o r  t h e  t ax  pe r io d  a dd r e s s ed  b y  
t h e  J a nu a r y 5 ,  2 0 11  “ D E TER M IN A T IO N  O F  
U N EM P LO Y M EN T T A X RA TE  FOR  C A LE N D AR  YE AR 
2 0 11 ” .  

3 .  W h e th e r  t h e  emp loyi n g  u n i t  m e e t s  t h e  r e q u i r em e n t s  t o  b e  
a n  "e d u c a t i on a l  em pl o ye r "  a s  d e f i ne d  in  A .R .S .  §  23 -
7 5 0( E ) .  

T h e  E mpl o ye r  d i d  n o t  ap p e a r  a t  t h e  s c h e du le d  h e a r i n g .   A  wi tn es s  f o r  t h e  
D e p a r tm e n t  ap p e are d  a nd  t e s t i f i e d .   Co u ns e l  fo r  t h e  D e pa r tm e n t  ap p e ar e d .   Bo a r d  
Ex h ib i t s  1  t h r ou gh  8  w er e  ad mi t t e d  i n to  ev id e nc e .  

T H E  APP EA LS  BO A RD  FIN D S  t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  
a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   

 
1 .  O n  J a nu a r y 5 ,  2 01 1 ,  t h e  D e p a r tm e n t  m ai l e d  a  

D E TE RM IN A T IO N  O F  U N E MP LO Y M E NT  T A X  R A TE  FO R 
C A LE N D AR  Y E AR 2 0 11  to  t h e  Em plo ye r ’ s  a d d r es s  o f  r e c o rd .   
T h e  D e pa r tm en t  r u l e d  t h a t  t h e  Em pl o ye r  w a s  a s s i gn ed  a  t ax  r a t e  
o f  1 .7 9 %,  w i th  a  r es e r v e  r a t i o  o f  6 . 29%  ( Bd .  Ex h .  1 ) .  

2 .  T h e  D e p a r tm e n t  ba s e d  th e  r es e rv e  ra t i o  an d  t ax  ra t e  u p on  an  
a v e r a ge  t ax ab l e  pa yr o l l  o f  $ 1 , 69 0 ,5 2 6  f r om  J u l y 1 ,  2 0 07  
t h ro u gh  J u n e  30 ,  20 1 0 ,  wi t h  a  J un e  30 ,  2 00 9  r e s e r v e  b a l a n c e  o f  
$ 1 18 ,7 51 .3 1 ;  U n em pl o ym e n t  In s u r anc e  ( U I)  t ax es  pa id  f o r  t h e  
ye a r  e n d i n g  J u l y 3 1 ,  20 10  o f  $ 20 ,6 98 .6 6 ;  a nd  U I  c h a r ge s  f o r  t he  
ye a r  e n d i n g  J un e  30 ,  20 10  o f  $3 3 , 03 6 . 5 5  r esu l t i n g  in  a  r e s e r ve  
b a l an c e  o f  $1 06 ,4 13 . 42  ( Bd .  Ex h .  1 ) .  

3 .  O n  J an u ar y 1 2 ,  20 1 1 ,  t h e  Em plo ye r  f i l e d  i t s  " r e qu es t  fo r  
r e v i e w "  o f  t h e  1 . 79 %  t ax  r a t e .   Th e  E mp lo ye r  c o n t e nd ed :   "… 
t h a t  t h es e  t ax  ra t es  a r e  i n co r r e c t  b e ca us e  un em plo ym e n t  
c o mp e ns a t i on  ha s  b e e n  g r a n t e d  to  co n t in u in g  e mpl o ye e s  who  
a r e  u n de r  c o n t r a c t  f o r  t h e  c u r r e n t  an d  f o l l o win g  s c h oo l  ye a r  
w h i l e  t h e y a r e  o n  su mm e r  v a ca t i on "  (Bd .  Ex h .  2 ) .  
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3 .  O n  J a nu a r y 3 1 ,  2 0 11 ,  t h e  D e p ar tm e n t  i s su e d  i t s  d e c i s i on  
r e ga r d in g  th e  Em pl o ye r ' s  " r e qu e s t  f o r  r e v i ew " ,  an d  ex p l a in ed  
t h a t :  

A s  p r ev io us l y s t a t e d  i n  co r r es po nd e nc e  d a t ed  M a r ch  
4 ,  2 01 0  yo u  a re  n o t  a  50 1 ( c ) ( 3 )  n on - p r o f i t  
o r ga n iz a t io n  n o r  a  go v e r nm en t  en t i t y  a n d  d o  no t  m ee t  
t h e  co nd i t i ons  i n  A .R .S .  §  23 - 75 0  a n d  t h e r e f o r e  
c a n no t  b e  c l as s i f i ed  a s  a n  "e du c a t io na l  e mpl o ye r "  a s  
d e f i n ed  i n  A .R .S .  §  23 -7 50 . E .   Th e  c ha r ge s  a r e  
c o r r e c t  a nd  wi l l  r em ai n  on  t h e  a c co un t  an d  t h e r e f o r e  
t h e  r a t e  o f  1 . 79 %  i s  a l so  c o r re c t .   ( Bd .  Ex h .  1 03 ) .  

4 .  T h e  Em plo ye r ' s  b u s in e s s  i nv o l v es  ope r a t i n g  a  p r i v a t e  s c h oo l  i n  
A r i z o n a .  

5 .  O n  Feb r u ar y 1 4 ,  20 1 1 ,  t he  Em plo ye r  f i l ed  i t s  ap p e a l  r ega r d in g  
t h i s  c a s e  a nd  r e ga rd in g  t he  s ep a r a t e  a c c o un t  o f  t h e  e n t i t y  t h a t  
e m plo ys  s c h oo l  b us  d r i ve r s  t ha t  i s  add r e s s ed  in  A pp e a l s  Bo a rd  
N o .  T- 12 64 06 5 -0 01 - B ,  bu t  w i t ho u t  ex p r es s in g  a n y c o n te n t io ns  
o f  d i s a g r e em e n t  ( Bd .  Ex h .  4 ) .    

6 .  P r ev io us l y,  o n  M a rc h  4 ,  2 01 0 ,  t h e  D ep a r t m en t  i s su e d  a  d e t a i l ed  
r e s po ns e  t o  c on te n t io ns  t h a t  t h e  E mpl o ye r  s h o u ld  b e  t r ea t e d  as  
a  go v e r nm en t a l  en t i t y  t o  a v o i d  pa yi n g  u n em pl o ym e n t  b e n e f i t s  
b e tw e e n  s c ho o l  t e rm s  ( Bd .  Ex h s .  5 A,  5 B) .   T h e  Em pl oye r  d id  
n o t  f i l e  a  t im e l y r e q u es t  f o r  r e v i e w o f  t h e  D e t e rmi n a t io n  o f  
U n em pl o ym e n t  In s u r a n ce  T ax  R a t e  fo r  C a l e nd a r  Y e a r  2 0 10 ,  a s  
a d ju d i c a t ed  b y o u r  N o v em be r  2 ,  20 1 0  d e c i s i on  in  A p p e a l s  
Bo a r d  N o .  T - 11 88 72 3 -0 01 - B  ( Bd .  Ex h .  8 ) .  

 
A r i z o n a  R e v i s e d  S t a t u t es  §  2 3 -6 13 ( A) ,  p ro v i d es  i n  p e r t i ne n t  p a r t :  

 
  A .  "E m pl o ye r "  m e a n s :  

1 .  A n y e m p lo yi n g  u n i t  w h i ch ,  wi t h i n  t he  c a l e nd a r  ye a r  
1 9 41  o r  wi t h i n  a n y s u c c e e d i n g  c a l en d a r  ye a r  
t h ro u gh  1 97 1 ,  f o r  s om e  po r t i o n  o f  a  d a y,  b u t  n o t  
n e c e s s a r i l y  s i mul t a n e ou s l y,  i n  e a ch  o f  tw e n t y 
d i f f e r en t  c a l e nd a r  w e e ks ,  w he th e r  o r  n o t  t h e  w e e ks  
a r e  o r  w er e  co ns e cu t i ve ,  h as  o r  h a d  in  em pl o ym e n t  
t h re e  o r  m o re  i nd i v i du a l s  i r r e sp e c t iv e  o f  wh e t h e r  
t h e  s am e  in d iv id u a l s  a r e  o r  w e r e  emp lo ye d  i n  e a ch  
s u ch  d a y.  

*           *           *  
7 .  A n y e m p lo yi n g  u n i t  w h i ch ,  ha v i ng  b e c o m e  an  

e m plo ye r  u n d e r  t h i s  s e c t i on  h as  no t ,  u n de r  s ec t i on  
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2 3 -7 25 ,  c ea s ed  t o  b e  a n  emp lo ye r  s ub j ec t  t o  t h i s  
c h a p t e r .  

*           *           *  
 

A r iz o n a  R e v i s e d  S t a t u t es  §  2 3 -7 26 ( A) ,  p ro v i d es  a s  f o l l ows :  
 

C on t r ib u t i on s ;  vo lun t a r y p a ym e n t  

A .  C on t r ib u t i on s  sh a l l  a cc r u e  a nd  b e com e  p a ya b l e  b y  
e a c h  em pl o ye r  f o r  e a c h  c a l e nd a r  ye a r  i n  w h i ch  th e  
e m plo ye r  i s  su b j e c t  t o  t h i s  c h ap te r  w i t h  r e sp e c t  t o  
w a ge s  fo r  em pl o ym e n t .   Th e  co n t r i bu t io ns  s h a l l  
b e c om e  du e  a n d  be  p a id  b y e a c h  e m pl o ye r  t o  t h e  
c o mmi ss i on  fo r  t he  f un d  in  a cc o rd an c e  wi t h  su c h  
r e gu l a t i on s  a s  t h e  co mmi ss i o n  p r e s c r ibe s  …   

A r i z o n a  R e v i s e d  S t a t u t es  §  2 3 -7 27 ( A) ,  p ro v i d es  a s  f o l l ows :  
 

C r ed i t s  an d  c h ar ge s  t o  em pl o ye r  a c c o u n t s  

A .  T h e  c omm is s io n  sh a l l  m a in t a in  a  s ep a r a t e  a c c ou n t  
f o r  e ac h  emp lo ye r  a n d  sh a l l  c r e d i t  t he  a c c ou n t  w i th  
a l l  c on t r i bu t i ons  a n d  p a ym e n t s  i n  l i eu  o f  
c o n t r i bu t io ns  p a i d  b y t h e  e m pl o ye r  a n d  s h a l l  c h a r ge  
t h e  a c co un t  wi t h  a l l  b e n ef i t s  ch a r ge a b l e  t o  i t .  

A r i z o n a  R e v i s e d  S t a t u t es  §  2 3 -7 28 ,  p ro v i d es  as  f o l l o ws :  
 

St a nd a r d  r a t e  o f  c on t r ib u t i on  

T h e  s t an d ar d  r a t e  o f  c on t r ib u t i ons  p a ya b l e  b y e a c h  
e m plo ye r  f o r  c a l end a r  ye a r  1 9 85  an d  e a c h  ye a r  t h e r e a f t e r  
s h a l l  b e  f i v e  an d  f ou r - t e n t hs  p e r  c en t  o f  t h e  w a ge s  p a id  by  
t h e  em pl o ye r  d u r i ng  e a c h  ca l en d ar  ye a r .   

A r i z o n a  R e v i s e d  S t a t u t es  §  2 3 -7 29 ,  p ro v i d es  as  f o l l o ws :  
 

 Ch a n ge  f ro m  t h e  s t a n d a rd  c on t r ib u t i on  r a t e  

I f  a n  e mp l o y e r ' s  a c c o u n t  h a s  b e e n  c h a r g e a b l e  w i t h  b e n e f i t s  
t h r o u g h o u t  t h e  t w e l v e  c o n s e c u t i ve  c a l e n d a r  mo n t h  pe r iod  
e n d i n g  o n  J u n e  3 0  o f  t h e  p r e c e d i n g  c a l e n d a r  y e a r ,  t h e  
e mp l o ye r  s h a l l  h a ve  a  r a t e  c o mp u t e d  i n  a c c o r d a n c e  w i t h  
s e c t i o n  2 3 -7 3 0 .   I f  t h e  e mp l o y e r ' s  a c c o u n t  h a s  n o t  b e e n  
c h a r ge a b l e  w i t h  b e n e f i t s  f o r  t h a t  t w e l ve  mo n t h  p e r i o d ,  t h e  
e mp l o ye r  s h a l l  p a y  c o n t r i b u t i o n s  a t  t h e  r e d u c e d  r a t e  o f  t w o  
p e r  c e n t .   [ E mp h a s i s  a d d e d ] .  
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A r i z o n a  R e v i s e d  S t a t u t es  §  2 3 -7 30 ,  p ro v i d es  i n  p a r t  a s  fo l l o ws :  
 

Fo r  c a l e nd a r  ye a r  1 9 85  an d  e a ch  c a l en d a r  ye a r  t h e r e a f t e r ,  
v a r i a t i o ns  f rom  t he  s t a nd a rd  r a t e  o f  co n t r i bu t io n  sh a l l  be  
d e t e r min e d  in  a c c o rd a n ce  w i t h  t h e  fo l l ow i n g  
r e q u i r em en t s :  

1 .  I f  t h e  t o t a l  o f  a l l  a n  e mp lo ye r ' s  c o n t r i bu t io ns ,  p a id  
o n  o r  b e fo r e  J u l y 3 1  o f  t h e  p r e c ed ing  c a l e nd a r  ye a r  
w i t h  r e sp e c t  t o  w age s  p a i d  b y t h e  e mp lo ye r  p r io r  t o  
J u l y 1  o f  t h e  p r ec e d in g  c a l en d ar  ye a r ,  e qu a l s  o r  
ex c e e ds  t h e  t o t a l  b e n e f i t s  t h a t  w e r e  c h a r ge a b l e  t o  
t h e  em pl o ye r ' s  a c c o u n t  a nd  w e r e  p a i d  p r i o r  t o  J u l y 1  
o f  t h e  p r ec e d i n g  c a l en d ar  ye a r ,  w i t h  r e sp e c t  t o  
w e e ks  o f  un em pl oym e n t  b e g in n i n g  p r i o r  t o  J u l y  1 ,  
t h e  em pl o ye r ' s  c on t r ib u t i on  r a t e  f o r  t h e  en su i n g  
c a l en d a r  ye a r  s ub j ec t  t o  t h e  a d j us t m en t s  p ro v id e d  b y  
t h i s  s ec t i on  s h a l l  be  d e t e rm in e d  f ro m  t h e  e mpl o ye r ' s  
p os i t i v e  r es e rv e  r a t i o n  i n  a cc o rd a n ce  w i t h  t h e  t a b l e  
p r ov id e d  in  t h i s  p a r a g r a p h .   A n  em plo ye r ' s  p o s i t i v e  
r e s e rv e  r a t i o  i s  t h e  p e r c en t a ge  r e su l t i n g  f r om 
d iv id i n g  t h e  emp lo ye r ' s  r e s e r v e  su rp lu s ,  wh ic h  i s  
t h e  ex c es s  o f  con t r ib u t i on s  p a i d  o v e r  b e ne f i t s  
c h a r ge d  b y t h e  em pl o ye r ' s  a v e r a ge  a n nu a l  t ax a b l e  
p a yr o l l  … [ Emp h as i s  a dd e d] .  

*           *           *  

A r i z o n a  R e v i s e d  S t a t u t es ,  S e c t io n  23 -7 3 2 ,  p ro v i d es  i n  p e r t i n en t  pa r t :  

A n nu a l  no t i ce  t o  em pl o ye r  o f  c on t r ibu t i on  ra t e ;  p ro c e dur e  
f o r  r e v i ew  a n d  r ed e t e r min a t io n ;  q uar t e r l y  n o t i f i c a t i o n ;  
n o t i f i ca t i on  b y e l e c t r on i c  m e an s  

A .  T h e  d ep a r t m en t  s h a l l  p r om pt l y n o t i f y  e a c h  emp lo ye r  
o f  t h e  em pl o ye r ' s  r a t e  o f  co n t r i bu t io ns  as  
d e t e r min e d  f o r  a n y c a l e nd a r  ye a r .   T he  
d e t e r min a t io n  sh a l l  b e c om e  c on c l us iv e  a n d  b in d i n g  
o n  t he  em pl o ye r  u n l e s s ,  w i th i n  f i f t ee n  d a ys  a f t e r  t h e  
m ai l i n g  o f  n o t i c e  o f  t he  d e t e rmi na t i on  t o  t he  
e m plo ye r ' s  l a s t  kno w n  a dd r e s s  o r  i n  t h e  a bs e n ce  o f  
m a i l i n g ,  w i th in  f i f t e en  d a ys  a f t e r  de l i v e r y o f  t h e  
n o t i c e ,  t h e  e mpl o ye r  f i l e s  a n  ap p l i c a t i on  f o r  r e v i ew  
a n d  r ed e t e rm in a t i on ,  s e t t i n g  fo r th  t h e  e mpl o ye r ' s  
r e a s ons  fo r  ap p l i c a t i o n  f o r  r e v i e w  a nd  
r e d e t e rm in a t io n .   T h e  d ep a r tm e n t  sha l l  r e c on s i de r  
t h e  r a t e ,  b u t  no  em pl o ye r  s h a l l  i n  a n y p r o c e e d in g  
i nv o l v in g  t h e  empl o ye r ' s  r a t e  o f  c on t r ib u t i on s  o r  
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c o n t r i bu t io n  l i a b i l i t y  c o n t e s t  t h e  c ha r ge a b i l i t y  t o  
t h e  em plo ye r ' s  a c c o un t  o f  a n y  b e n e f i t s  p a id  i n  
a c c o rd a n c e  wi t h  a  d e t e r min a t io n ,  r e d e t e rm in a t io n  o r  
d e c i s i on  pu rs u an t  t o  s ec t i on  2 3 -7 73 ,  an d  d e t e rm in e d  
t o  b e  c ha r ge a b l e  t o  t h e  emp lo ye r ' s  a c c o un t  p u rsu a n t  
t o  s e c t io n  2 3 - 72 7 ,  ex c e p t  on  t h e  g ro u nd  t h a t  t h e  
s e r v i c es  o n  t h e  ba s i s  o f  wh i ch  th e  b e n e f i t s  w e r e  
f o un d  to  b e  ch a r ge a b le  d id  no t  co ns t i t u t e  s e r v i c es  
p e r f o r me d  i n  em plo ym e n t  fo r  t h e  e mp lo ye r  a n d  o n l y 
i n  t h e  ev en t  t h a t  t he  e mpl o ye r  w a s  no t  a  pa r t y  t o  t he  
d e t e r min a t io n ,  r ed e t e rm in a t io n  o r  de c i s io n  o r  t o  a n y  
o th e r  p ro c e ed in gs  u n de r  t h i s  c ha p t e r  i n  wh i ch  th e  
c h a r a c t e r  o f  t he  s e rv i c es  w a s  de t e rmi n ed .  T h e  
e m plo ye r  s h a l l  b e  p r om pt l y n o t i f i e d  o f  t h e  
d e p a r tm e n t ' s  d e n i a l  o f  t h e  e mpl o ye r ' s  a p p l i c a t i o n ,  o r  
o f  t h e  d ep a r t me n t ' s  r ed e t e rm in a t io n ,  b o t h  o f  w h i ch  
s h a l l  b e co m e  f i na l  u n l e s s  w i th in  f i f t e e n  d a ys  a f t e r  
m a i l i n g  o r  d e l i ve r y  o f  no t i f i c a t i on  an  a p p e a l  i s  f i l ed  
w i t h  t h e  a pp e a l s  boa r d .   [ Em ph a s i s  add e d] .  

*           *           *  

A r i z o n a  A dm in i s t r a t i v e  C od e ,  S e c t i on  R6 - 3 - 1 71 5 ,  p r ov i d es  i n  p e r t i n e n t  
p a r t  a s  fo l l o ws :  

 
C om put a t io n  o f  ad ju s t e d  c on t r i bu t io n  r a t es  

*           *           *  
B .  T o t a l  t ax ab le  p a yr o l l s  o f  a l l  em pl o ye r s  d u r in g  th e  

t w e l v e- mo n th  p e r iod  imm ed i a t e l y p r e ce d in g  th e  J u l y  
1  c om pu t a t i on  d a t e  sh a l l  be  u se d  i n  c omp ut i n g  
a d ju s t ed  c on t r ib u t i on  r a t e s  f o r  t he  n ex t  c a l e nd a r  
ye a r .   I f  a n  e mpl o ye r ' s  e n t i r e  t ax a b l e  p a yr o l l  f o r  t h e  
t w e l v e- mo n th  p e r io d  en d in g  J un e  3 0  i s  r ep o r t ed  on  
o r  be f o re  t h e  fo l l o w in g  O c t ob e r  3 1 ,  t h e  r e po r t ed  
p a yr o l l  sh a l l  b e  u s ed .   I f  a n  e m p lo ye r ' s  e n t i r e  
t ax ab l e  p a yr o l l  f o r  t h e  t w e l v e- mo n t h  p e r i od  e nd i n g  
J un e  30  i s  no t  r e po r t e d  on  o r  b e fo r e  t h e  fo l l o wi n g  
O c to b e r  31 ,  t h e  e s t im a t e  m ad e  in  a c c o r d an c e  wi th  
A .R .S .  §  23 -7 31  and  R 6 -3 -1 71 1 ( F )  sh a l l  be  u s ed .  

*           *           *  
 
In  t h i s  c a s e ,  t h e  E mp lo ye r  d i d  no t  a p p e a r  t o  p r es en t  e v i d en c e  a t  t he  

s c h ed u l ed  h e a r in g .   T h e  ev id en c e  es t ab l i s h es  t h a t  t h e  E mp lo ye r ' s  o p e r a t i o ns  o f  a  
p r iv a t e  s ch oo l  r esu l t ed  i n  a  r e s e r v e  r a t i o  o f  6 .2 9% ,  b a s ed  u po n  i t s  r e s e r v e  
b a l an c e  a s  o f  J un e  3 0 ,  2 0 10  o f  $ 10 6 ,4 1 3 . 42 ,  d i v id e d  b y  t he  t h r e e - ye a r  a v er a ge  
t ax ab l e  p a yr o l l  a s  o f  J u n e  3 0 ,  2 01 0 ,  o f  $ 1 , 69 0 , 52 6 .   Th e  e v i d en c e  es t a b l i sh es  
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t h a t  t h e  D ep a r tm e n t  co ns id e r ed  t h e  t ax e s  p a i d  b y t h e  Em pl o ye r ,  t h e  U I  b e n e f i t s  
p a id  t o  i t s  f o rm e r  e m plo ye e s  a n d  ch ar ge d  to  t h e  a cc ou n t ,  t h e  av e r a ge  s i z e  o f  t he  
a n nu a l  t ax ab le  p ayr o l l ,  a nd  t h e  ov er a l l  s o l v en c y o f  A r i z o n a ' s  Un e mpl oym e n t  
t r u s t  fu nd .    

 
T h e  Em pl o ye r  d o e s  n o t  m e e t  t h e  r e q u i r em en t s  t o  be  a n  "e d u c a t io n a l  

e m plo ye r "  a s  d e f ine d  i n  A . R .S .  §  23 - 75 0 .  
 
N o  e r r o r  h a s  b ee n  e s t a b l i sh e d  r e ga r d in g  t h e  r e s e r v e  b a l an c e ,  U I  t a x es  p a i d ,  

U I  c h a r ge s ,  o r  t ax a b l e  p a yr o l l ,  w h i ch  w e r e  u t i l i z e d  to  c a l cu l a t e  t h e  Em plo ye r ' s  
r e s e rv e  r a t i o  o f  6 . 29 % .   No th in g  e s t ab l i sh e s  t h a t  t h e  Em pl o ye r  m a d e  a  v o lu n t a r y  
p a ym e n t  i n  o rd e r  t o  o b t a in  t h e  n ex t  l ow e r  t ax  r a t e  o f  1 . 52 %  ( Bd .  Ex h .  1 ) .  

 
A  c r e d i b l e  wi t n es s  t e s t i f i ed  t h a t  t h e  D e pa r tm en t ' s  c a l cu l a t i on s  w e re  

c o r r e c t .   Th a t  t e s t im on y i s  no t  c h a l l en ge d  a nd  i s  n o t  r e bu t t ed .   N o  b a s i s  ex i s t s  t o  
c h a n ge  th e  D ep a r tm e n t ' s  c a l c u l a t i on  o f  t h e  Em pl o ye r ' s  2 0 11  Un e mpl o ym e n t  t ax  
r a t e  o f  1 . 79 % .  

 
T H E  APP EA LS  B O A RD  A FFI R M S  t h e  D ep a r t me n t ' s  J an ua r y 3 1 ,  2 011  

d e c i s i on  l e t t e r .    

T h e  Em plo ye r ’ s  t ax  ra t e  o f  1 . 79 %  f o r  t h e  c a l e nd a r  ye a r  2 0 11  w as  p ro p e r l y  
d e t e r min e d .  

D A T ED :  
 

A PP EA LS  BO AR D 
 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
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D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .   W e  co ns i de r  t h e  r e qu es t  fo r  r e v i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  

m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

 
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

 
C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  

r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

 
D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  

a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
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Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions  

 
___________________________________________________________________________________ 
 
A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )  E r :  x x xx   A c c t .  No :  x xx xx xx  
 
 
(x )  E LI  D  G O LO B  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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x x xx  S TA T E O F  AR IZO N A  E  S  A  T AX  U NIT  

℅ LA U R E N LO W E 
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST  SC  0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 97 6  

 
E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M FOR  B EN E FITS  
T h e  D e pa r tm en t  o f  E c o no mi c  S e c ur i t y  p r o v i d es  l an gua ge  a s s i s t a n c e  f r ee  o f  
c h a r ge .   Fo r  a s s i s t a n ce  i n  yo u r  p r e fe r r e d  l an gu a ge ,  p l e a s e  c a l l  ou r  O f f i c e  o f  
A p p e a l s  (6 02 )  34 7 -6 3 43 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US BE NE FI CIOS 
T h e  D e p a r tm e n t  o f  E c on omi c  S e cu r i t y  s u m in i s t r a  a yu d a  d e  l o s  i d i om as  g ra t i s .   
P a r a  r e c i b i r  a yu d a  e n  su  i d io m a  p re f e r i do ,  po r  f av or  c om un ic a r se  c on  l a  o f i c i na  
d e  ap e l a c io ne s  ( 602 )  3 47 - 63 43 .  
 
 

D E C IS IO N  
A FFI R M E D U PO N RE V IEW 

 

T h e  DE PA RT MEN T ,  t h ro u gh  co uns e l ,  r eq u es t s  r e v i e w  o f  t h e  Ap p e a l s  
Bo a r d  d e c i s io n  i s su e d  o n  Au gu s t  1 1 ,  20 11 ,  w h i ch  r eve r s e d  t h e  D e pa r tme n t ’ s  
d e c i s i on  l e t t e r  d a t ed  Fe b ru a r y 1 0 ,  20 11 ,  a nd  h e ld  t h a t  t h e  E m plo ye r ’ s  a p p l i ca t i on  
f o r  r e d e t e rmi n a t i on  sh a l l  b e  c on s id e r ed  t im e l y f i l e d .  

 
T h e  re qu e s t  w a s  f i l e d  on  t im e  a nd  t he  A pp e a l s  Bo a rd  ha s  j u r i s d i c t i o n  in  

t h i s  m a t t e r  u nd e r  A . R .S .  §  23 - 67 2( F ) .  
 
In  t h e  r e qu e s t  f o r  r e v i e w ,  t h e  De p a r tm e n t  co n t en ds  t h a t  Bo a r d  Ex h i b i t  7  

o n l y c h a n ge d  t h e  E mp lo ye r ’ s  r e p or t i n g  a ge n t  f o r  Un e mp lo ym e n t  In s u r a nce  ( U I)  
t ax  r e t u rn s ,  an d  no t  f o r  a l l  U I  t ax - r e l a t e d  c o r r e sp on de n c e .   Th i s  c on ten t i on ,  
h o w ev e r ,  i s  co n t ra r y t o  t h e  D ep a r tm e n t  wi t ne s s ’  t e s t i mo n y a n d  th e  c lo s i n g  
s t a t em en t  o f  t h e  D ep a r t m en t ’ s  c ou ns e l  r e ga r d in g  t h e  e f f e c t  o f  Bo a r d  Ex h ib i t  7 .    
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 T h e  D e p ar tm en t ’ s  c o un s e l  p ro du c e d  Bo a r d  Ex h i b i t  7  du r in g  th e  A pp e a l s  
Bo a r d  h e a r in g  a n d  m o v ed  to  h av e  t he  d o c um en t  ad mi t t e d  i n to  e v i d en c e .   T he  
D e p a r tm e n t ’ s  co uns e l  t h e n  p ro c e ed e d  t o  qu e s t i on  t h e  De p a r t m en t  wi t n es s  a b ou t  
Bo a r d  Ex h i b i t  7  a n d  to  s pe c i f i c a l l y  r e f e r  t o  Bo a rd  Ex h i b i t  7  i n  h e r  c lo s i ng  
s t a t em en t .   Th e  Dep a r t m en t  i s  no w  a pp a r e n t l y  t r yi n g  to  a r gu e  t h a t  Bo a r d  Ex h i b i t  
7  i s  u t t e r l y  i r r e l e va n t  t o  t h e  i s s ue  i n  t h i s  c a s e .   H o w ev er ,  t h e  D e pa r tm en t  ha s  ye t  
t o  o f f e r  a n y  e x p l ana t i on  f o r  w h y,  i f  t h e  d o c um en t  i s  no t  r e l e va n t ,  t h e  D ep a r tm e n t  
b o t h e r e d  t o  b r in g  i t  t o  t he  h e a r in g ,  mo v e  t o  h av e  i t  a dmi t t ed  i n t o  e v i d en c e ,  a nd  
o f f e r  t e s t imo n y a n d  c l os in g  a r gum e n t s  r e ga r d in g  th e  d oc u m en t  i n  a n  a t t em pt  t o  
p r ov e  i t s  c as e .  
 
 T h e  D ep a r t me n t ’ s  c o u ns e l  e l i c i t e d  t h e  fo l l o wi n g  t e s t im on y f r o m  the  
D e p a r tm e n t  w i tn e s s  r e ga r d i n g  Bo a r d  Ex h i b i t  7  (T r .  pp .  12 ,  13 ) :  
 

C ou ns e l :  A n d  d i d  [ Bo ar d  Ex h ib i t  7 ]  e f f e c tu a t e  an  
a d d r es s  c h an ge  w i th  U I  T a x  on  b eh a l f  o f  um 
[ t he  Emp lo ye r ] ?  

  
W i t n es s :  U h  n o  b e c a us e  num b er  s e v en  a t  t h e  t o p  l i s t  

w h e r e  a n  ad dr e s s  w o u ld  be  f i l l ed  o u t  t o  
c h a n ge  t h e  a dd re s s  a nd  t h a t  wa s  no t  
c o mpl e t ed .  

 
*           *           *  

 
C ou ns e l :  O k a y.   A n d  a n y o f f i c i a l  n o t i c e  s u ch  as  n o t i c e  

o f  um  n ew  t ax  r a t es  w h a t  w e’ r e  –  wh a t  w ou l d  
h a pp e n  to  t h a t?  

 
W i t n es s :  N o th i n g  b e c a us e  [ Bo a r d  Ex h i b i t  7 ]  d o es  n o t  

c h a n ge  t h e  a dd r es s  o f  r e co rd .  T h e re ’ s  n o t h i n g  
o n  h e r e  t h a t  w ou l d  h a v e  s a id  r ev i s e  t h e  
a d d r es s  t o  t h i s  a ddr e s s .   

 
 A d d i t i o na l l y ,  t h e  D e p a r tm e n t ’ s  c o uns e l  o f f e r ed  th e  f o l l o win g  a r gu m e n t  i n  
h e r  c lo s i n g  s t a t e m en t  ( Tr .  p .  58 ) :   
 

U m  an d  w i th  r esp e c t  [ t o  Bo a r d  Ex h i b i t  7 ]  i t  d i d  n o t  
c h a n ge  [ t he  Em ploye r ’ s ]  ad d r es s .   I t  d id  n o t  h a v e  a  n ew 
a d d r es s  on  th e r e .   U m  an d  s o  t h a t  w ou ld  no t  be  
d e p a r tm e n t  e r ro r .   T h a t  wo u ld  b e  [ t h e  E mpl o ye r ’ s ]  e r ro r  
o r  [ Co mp a n y Y ] . ”     
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 I t  i s  c l e a r  f r om  t he  r e c o rd  th a t  n e i t he r  t he  D e pa r tm en t ’ s  c ou ns e l  n o r  t h e  
D e p a r tm e n t  wi t n es s  no t i c ed  t h a t  “n um b er  s ev e n ”  on  Bo a r d  Ex h ib i t  7  doe s ,  i n  
f a c t ,  c on t a in  a n  add r e s s  fo r  Com p an y Y .   T he  o n l y l o g i c a l  c on c l us i on  to  d r a w 
f r om  t he  s t a t em en t s  g iv e n  b y  t h e  D e p a r tm e n t ’ s  c o uns e l  an d  th e  D ep a r t me n t  
w i t n es s  a t  t h e  Ap pe a l s  Bo ar d  h e a r in g  i s  t h a t  t he y c o n c e de d  t h a t  i f  a n  a dd r es s  fo r  
C om pa n y Y  a p p e a re d  in  “n um be r  s e v en ”  on  Bo a rd  Ex h ib i t  7 ,  t h en  i t  w ou ld  h a v e  
b e e n  De p a r tm e n t  e r r o r  t o  m ai l  t h e  J a nu a r y 5 ,  2 0 11  D e t e rmi n a t io n  o f  
U n em pl o ym e n t  T ax  R a t e  f o r  C a l en d ar  Y e a r  20 11  to  C om pa n y X .   S u ch  a n  add r e s s  
f o r  Co mp a n y Y  d o e s  a pp e a r  i n  “n um b er  s e v en ”  o n  Bo a r d  Ex h i b i t  7 ,  and  t he  
e v id e nc e  o f  r e c o rd  s ho w s  th a t  t h e  l a t e  f i l i n g  o f  t h e  E mp lo ye r ’ s  a p p l i c a t i on  f o r  
r e d e t e rm in a t io n  w as  c au s ed  b y D e p a r tm e n t  e r ro r .        

 
T h e  D e pa r tm en t  a l s o  o f fe r s  n ew  i n f o rm at io n  b as ed  o n  co mm uni c a t io n  wi th  

C om pa n y Y  t h a t  wa s  n o t  p r e v i ou s l y  o f f e r ed  a t  t h e  Ap pe a l s  Bo a r d  h e a r i n g .   On  
r e v i e w ,  t h i s  Bo a rd  c o n f in e s  i t s e l f  t o  t h e  r e c o rd  e s t ab l i s he d  a t  t h e  Ap p ea l s  Bo a rd  
h e a r i n g  a n d  e l e c t s  n o t  t o  a l l ow  th e  i n t r o du c t io n  o f  a dd i t i o n a l  i n f o r m at i on ,  un l es s  
i t  c an  b e  sh o wn  th a t  su ch  i n f o rm at io n  c ou ld  n o t  h av e  b e e n  p r es e n t ed  a t  t h e  
A p p e a l s  Bo a rd  h e a r i n g  wi th  t h e  ex e r c i s e  o f  d ue  d i l i ge n ce ,  o r  un l es s  t he  f ac t s  o f  
t h e  c as e  es t a b l i s h  s om e  un us u a l  c i r c ums t an c es  w h i ch  wo u l d  j u s t i f y  
s up p l em e n t i n g  th e  r e c o r d  an d  d e c id in g  t h e  c as e  on  a  n e w  r e co r d .  T h i s  r e c o r d  
d o es  no t  e s t a b l i sh  e i t h e r  g ro un d .  H e re ,  t h e  D ep a r tm e n t  h a d  s u f f i c i en t  n o t i c e  o f  
t h e  i s su e s  t o  be  ad d r es se d  a t  t h e  Ap p e a l s  Bo a rd  h ea r i n g  t o  h a v e  p r ev io us l y  
p r od u c ed  t h e  i n fo rm at io n  n ow  su bmi t t e d  f o r  i n c l us io n  in  t h e  r e c o rd .  T h i s  Bo a r d  
w i l l  no t  ex e r c i s e  i t s  d i s c r e t i on  t o  su pp l em en t  t h i s  r e co rd  un d er  t h e  f a c t s  o f  t h i s  
c a s e .  

 
T h e  i s s u e  p ro p e r l y b e f o re  t h e  Bo a rd  i s  w h e t h e r  t h e  Em pl oye r  f i l e d  a  t im e l y 

a p p l i c a t i o n  fo r  r e d e t e r min a t io n  o f  t h e  J a nu a r y 5 ,  2 0 11  D e t e rm in a t i on  o f  
U n em pl o ym e n t  T ax  R a t e  f o r  C a l e nd a r  Y e a r  2 01 1 .  
 

In  o u r  p r i o r  d e c i s i on ,  t h e  Ap p e a l s  Bo a r d  ap p l i e d  t h e  a p pr o pr i a t e  l aw ,  
A .R .S .  §  23 -7 32 ,  a s  w e l l  a s  Ar i z o na  A d min i s t r a t i v e  C ode ,  S e c t io n  R 6- 3 -1 40 4 ,  t o  
t h e  f a c t s  i n  t h i s  ca s e .   T h i s  Bo a rd  fo u nd  th a t  t h e  Em pl o ye r ’ s  a p p l i c a t i o n  fo r  
r e d e t e rm in a t io n  sha l l  b e  co ns i d e r ed  t im e l y f i l ed .  
 

T h e  e v id e n c e  o f  r e c o r d  es t a b l i sh e s  t h a t  t h e  Emp lo ye r ’ s  b us i n es s  ad d r es s  
h a s  b ee n  on  Be l l  R o ad  in  Ph o en ix ,  A r i z o n a ,  s i n ce  2 003  ( T r .  p .  33 ) .   In  J u ne  
2 0 03 ,  t h e  Em plo ye r  a u th o r i z e d  C ompa n y X ,  l o c a t ed  on  3 5 t h  A v e nu e  i n  Pho e n ix ,  
A r i z o n a ,  t o  b e  i t s  au th o r i z ed  a ge n t  r e ga r d i n g  p a yr o l l  a nd  t ax  m at t e r s  ( T r .  p .  3 4 ) .  
In  J u l y 2 0 0 7 ,  t h e  Em pl o ye r  ga v e  p o w er  o f  a t t o rn e y t o  Com p an y Y  f o r  i t s  t ax  a nd  
p a yr o l l  m a t t e r s  ( T r .  p .  35 ) .   T o  e f f e c t u a t e  t he  c h an ge  o f  a d dr e s s ,  t h e  Em pl o ye r  
t e l e ph on e d  t h e  D epa r tm e n t ,  a n d  ex e c u t e d  a  Re po r t i n g  A ge n t  Au th or i z a t i on  fo r m 
( T r .  p .  36 ;  Bd .  Ex h .  7 ) .  Th e  D ep ar tm e n t  r e ce iv e d  a  c o p y o f  C om p any Y ’ s  
R e po r t i n g  A ge n t  Au th o r i z a t i on  f o r m  (T r .  p p .  1 1 ,  12 ) .   I f  t h e  ad dr e s s  s ec t i on  o f  
t h e  R ep or t i n g  A gen t  Au th or i z a t i on  fo rm  i s  f i l l e d  o u t ,  t h e  f o rm  wi l l  e f f e c t ua t e  an  
a d d r es s  c h an ge  f o r  t h e  E mpl o ye r  w i t h  U I  T ax  ( T r .  p .  12 ) .   T h e  ad d r es s  s e c t io n  o f  
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t h e  R ep o r t i n g  A gen t  A u t ho r i z a t i o n  fo r m  c on t a in s  an  a dd r e s s  fo r  C om pa n y Y  o n  
C ov in a  Bo u l ev a rd  i n  S a n  Dim a s ,  C a l i fo r n i a  ( Bd .  Ex h .  7 ) .    

 
O n  J an u ar y 5 ,  2 0 11 ,  t h e  D ep a r tm e n t  m a i l ed  a  D e t e rmi n a t i on  o f  

U n em pl o ym e n t  Tax  R a t e  f o r  C a le nd a r  Y ea r  20 11  t o  t he  Em plo ye r ,  c a r e  o f  
C om pa n y X ,  a t  t he  3 5 t h  A v e ,  Ph o en ix ,  A r i z on a  a dd r es s  ( Bd .  Ex h .  1 ) .   T h e  
E mp lo ye r  n e v er  r ec e i ve d  th a t  d e t e r mi n a t i on  (T r .  p .  41 ) .   O n  J an ua r y 2 7 ,  2 0 11 ,  
C om pa n y Y  n o t i f i ed  t h e  Em plo ye r  t ha t  t h e r e  h ad  b e en  a  c h a n ge  i n  i t s  t ax  r a t e  
( T r .  p .  37 ) .  Th e  Em pl o ye r  f i l ed  an  ap p l i c a t i o n  f o r  r e d e t e rm in a t io n  b y f a c s imi l e  
o n  Fe b ru a r y  3 ,  2 011  ( Bd .  Ex h .  2 ) .   O n  Fe b r u a r y 1 0 ,  2 0 11 ,  t he  D e p ar tm en t  i s s u ed  
a  d e c i s i on  on  th e  t i me l i ne s s  o f  t h e  Em pl o ye r ’ s  a p p l i c a t i on  f o r  r e d e t e rmi na t i on ,  
s t a t i n g  th a t ,  b e c aus e  t he  a p p l i c a t i o n  f o r  r e d e t e rmi n a t i on  w a s  n o t  f i l ed  w i t h i n  15  
d a ys  a f t e r  t h e  m a i l i n g  d a t e ,  t h e  d e t e rmi n a t i on  h a d  b ec om e f in a l  ( Bd .  Ex h .  3 ) .    

 
H e r e ,  t he  D e pa r tme n t  m ai l e d  a  D e te rm in a t io n  o f  Un emp lo ym e n t  T ax  R a t e  

f o r  C a l en da r  Y e a r  2 0 11  to  t h e  Em plo ye r ,  c a r e  o f  Comp a n y X ,  o n  35 t h  A v e  in  
P ho e n ix ,  Ar i z o na ,  o n  J a nu a r y 5 ,  2 01 1  ( Bd .  Ex h .  1 ) .   T h e  Emp lo ye r  c r e d ib l y 
t e s t i f i e d  t h a t  i t  ne v e r  r e c e i v ed  th a t  d e t e rmi n a t i on  b ec a u s e  i t  wa s  s en t  t o  a n  
i n co r r e c t  a dd r es s ,  a s  t h e  Emp lo ye r  h ad  ch a n ge d  i t s  p a yr o l l  a ge n t  t o  Co mp an y Y ,  
i n  J u l y 2 0 0 7 .  

T h e  D e p ar tm en t  o f f e r e d  a s  ev id e n ce  th e  R ep o r t i n g  Age n t  A u t ho r i z a t i on  
f o rm ,  s i gn e d  b y t h e  Em pl o ye r  i n  J u l y  2 00 7 ,  an d  c h an g i ng  t h e  E mpl o ye r ’ s  pa yr o l l  
a n d  t ax  a ge n t  t o  Co mp a n y Y  ( Bd .  Exh .  7 ) .   Th e  D e p a r tm e n t  w i t ne s s  ad mi t t e d  t h a t  
t h e  D ep a r t m en t  r ec e i ve d  th e  R e po r t i n g  A ge n t  Au th o r i z a t i on  fo r m b e t w een  J u l y  
2 0 07  a nd  D e c emb er  2 00 7  (T r .  p .  12 ) .   T h e  Em pl o ye r  w i t n es s  t e s t i f i ed  t h a t ,  t h e  
R e po r t i n g  A ge n t  Au th o r i z a t i on  f o rm  d i d  no t  e f f e c t ua t e  an  a d d r es s  ch a n ge  wi t h  U I  
T ax  b e c au s e  no  ad dr e s s  w as  f i l l e d  ou t  i n  “ nu mb e r  s ev e n”  o n  th e  fo rm  (T r .  p .  1 2 ) .   
H o w ev e r ,  a  r e v i ew o f  t h e  Re po r t i n g  A ge n t  A u t ho r i z a t i on  f o rm  s ho ws  tha t  a n  
a d d r es s  w a s ,  i n  f a c t ,  p ro v id e d  in  “ num b er  s e v en . ”  Th e  a d d r es s  t h a t  i s  p r in t ed  i n  
“ n um b er  s ev e n”  i s :   “ R EP ORT IN G  A G E N T:  [ Co mp a n y Y ,  c o r r e c t  a dd r es s ,  i n  S an  
D im a s ,  C A] ”  ( Bd .  Ex h .  7 ) .  

Ba s e d  on  Bo a r d  Ex h i b i t  7 ,  an d  th e  D e p a r tm e n t  wi tn e s s ’  t e s t im on y,  t h e  
D e p a r tm e n t  m ai l e d  t h e  d e t e rmi n a t i on  t o  a n  i n co r r e c t  a dd r e s s .   Th e  D e p ar tm en t  
m ai l ed  t h e  J a nu a r y  5 ,  2 01 1  d e t e rmi n a t io n  t o  t h e  Em pl o ye r ,  c a r e  o f  C om p any X ,  
w h e n  th e  E mpl o ye r  h a d  c h an ge d  i t s  p ayr o l l  an d  t ax  r ep r es e n t a t i v e  w i th  U I  T ax  to  
C om pa n y Y  i n  J u l y  2 00 7 .    

U n d er  A r i z on a  Adm in i s t r a t i v e  Co d e ,  S e c t i on  R6 -3 - 14 04( B) ,  a n  ap p l i c a t i on  
f o r  r e d e t e rmi n a t i on  f i l e d  o u t s id e  o f  t h e  s t a t u t o r y p e r i od  s ha l l  b e  c ons id e r ed  
t im e l y i f  i t  i s  e s t ab l i s h ed  t h a t  t he  d e l a y i n  s ub mis s i on  w a s  d u e  to  De p a r tm en t  
e r r o r .   In  t h i s  c as e ,  t he  E mpl o ye r  d i d  n o t  r ec e iv e  t h e  d e t e rm in a t io n  b e c au se  t he  
D e p a r tm e n t  m ai l e d  t h e  d e t e rmi n a t i on  to  a n  i n co r r e c t  ad dre s s .   T h er e f o r e ,  t h e  l a t e  
f i l i n g  o f  t h e  Emp lo ye r ’ s  a p p l i c a t i o n  f o r  r ed e t e rm in a t i o n  w a s  d ue  to  De p a r tm en t  
e r r o r .   
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  Th e  Bo a rd ' s  p r i o r  d e c i s io n  i s  f u l l y  s u p po r t e d  b y t h e  g re a t e r  w e i gh t  o f  t he  
c r e d i b l e  a nd  p r ob a t i v e  e v id e n c e  o f  r eco r d .  

 
 
T H E APP E A LS  BOA R D FIN D S  t h a t :  
 
1 .  T h e  DE PA RT ME NT  h as  no t  s ub mi t t ed  a n y n e w l y d i s co ve r e d  ma t e r i a l  

e v id e nc e  wh i c h ,  wi th  r e a so n ab l e  d i l i ge n c e ,  co u ld  no t  ha v e  b e e n  d i s c ov e r ed  an d  
p r od u c ed  a t  t h e  t ime  o f  a n y h e a r in g ;  

 
2 .  T h e r e  w as  n o  p r e j ud i c i a l  i r r e gu l a r i t y  i n  t h e  ad mi n i s t r a t i v e  

p r o c ee d i n gs  o n  th e  p a r t  o f  t h e  D e p a r tm e n t .   S p ec i f i c a l l y ,  t h e r e  w a s  no  m a te r i a l  
o r  p r e j ud i c i a l  e r ro r  i n  t he  a d mis s i on  o r  e x c lu s i on  o f  e v i de n c e  a n d  no  p r e ju d i c i a l  
e r r o r s  o f  l aw  w er e  m a d e  a t  an y h e a r ing  o r  d u r in g  th e  p rogr e s s  o f  t h i s  m a t t e r ;  

 
3 .  T h e r e  w as  no  a c c ide n t  o r  su r p r i s e  i n  t h e  p r o c e ed i n gs  w h ic h  c ou l d  n o t  

h a v e  b e en  p r ev e n t ed  b y o r d in a r y d i l i ge n c e ;  
 
4 .  T h e  Ap p e a l s  Bo ar d ' s  d e c i s io n  i nvo lv e d  n o  ab us e  o f  d i s c r e t i o n  

d e p r iv in g  a n y p a r ty  o f  a  f u l l  an d  fa i r  h e a r in g ,  an d  i t  wa s  su pp o r t ed  by  t h e  
g r e a t e r  w e i gh t  o f  t h e  c re d i b l e  e v i d en ce  a nd  b y a p p l i c ab l e  l aw ;  

 
5 .  A l l  i n t e r es t e d  p a r t i e s  w e r e  no t i f i e d  o f  t h e  f i l i n g  o f  t he  r e qu e s t  fo r  

r e v i e w ,  an d  w e r e  a l l o we d  a t  l e a s t  15  da ys  i n  w h i c h  t o  r esp o nd .   A c c or d i n gl y ,  
 
T H E  APP EA LS  BO A R D  A FFI R M S  i t s  d e c i s io n ,  t h e r e  h av i n g  b e en  

e s t a b l i sh e d  no  go od  a n d  s u f f i c i en t  g ro u nds  w h i c h  wo u l d  c a u s e  us  t o  r e v er se  o r  
m od i f y t h a t  d e c i s i on ,  o r  t o  o rd e r  t h e  t a k in g  o f  ad d i t i o n a l  e v i d en c e .  
 

D A T ED :  
 

A PP EA LS  BO AR D 
 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  
 

_____________________________________________________________________________________ 
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E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

R I GHT O F A PPEA L TO THE  A R I ZO N A T A X CO U RT 
 

T h i s  d ec i s i on  o n  re v i ew  b y t h e  A p p ea l s  Bo ar d  i s  t h e  f i n a l  ad mi n i s t r a t i v e  
d e c i s i on  o f  t h e  De p a r t m en t  o f  Ec ono mi c  S e cu r i t y .  H ow e v e r ,  an y p a r t y  m a y 
a p p e a l  t h e  d e c i s ion  t o  t h e  A r i z on a  Tax  C ou r t ,  wh i ch  i s  t h e  T ax  D ep a r tm en t  o f  
t h e  S up e r i o r  Co ur t  i n  M a r i c op a  C ou n t y.  S e e ,  A riz on a  Re v i s ed  S t a tu t e s ,  § §  1 2 -
9 0 1  to  12 -9 14 .  I f  yo u  h a v e  qu es t io ns  a b ou t  t h e  p r o c ed ur e s  o n  f i l i n g  a n  app e a l ,  
yo u  m us t  co n t a c t  t h e  T ax  Co ur t  a t  (6 02 )  5 06 - 37 63 .  
 

Fo r  yo u r  i n fo rm a t i on ,  w e  s e t  fo r th  t he  p r ov i s i on s  o f  A r i z on a  R ev i s ed  
S t a tu t e s ,  §  4 1 -1 99 3( C )  a nd  (D ) :  
 

C .  A n y p a r t y  a g gr i e v e d  b y a  d e c i s i on  o n  r e v i e w  o f  t h e  
a p p e a l s  b oa r d  con c e r n in g  t ax  l i a b i l i t y ,  c o l l e c t i o n  o r  
e n f o rc e me n t  m a y a p p e a l  t o  t h e  t ax  co u r t ,  a s  d e f in e d   i n  
s e c t io n  12 - 16 1 ,  w i t h i n  t h i r t y  d a ys  a f t e r  t h e  d a t e  o f  
m a i l i n g  o f  t h e  de c i s io n  o n  re v i e w.   The  a p p e l l a n t  n e e d  n o t  
p a y a n y  o f  t h e  t ax  p e na l t y  o r  i n t e r e s t  u ph e l d  b y t h e  
a p p e a l s  b o a rd  i n  i t s  d e c i s i on  o n  r e v i ew  b ef o r e  i n i t i a t i n g ,  
o r  i n  o r d e r  t o  m ai n t a i n  a n  ap p e a l  t o  t he  t ax  c ou r t  p u r su a n t  
t o  t h i s  s ec t i on .  

 
D .  A n y a p p e a l  t h a t  i s  t ak e n  t o  t ax  cou r t  p u r su a n t  t o  t h i s  

s e c t io n  i s  su b j e c t  t o  t h e  f o l l ow in g  p r ov i s i o ns :  
 

1 .  N o  in ju n c t i on ,  w r i t  o f  ma nd a mu s  o r  o th e r  l e ga l  o r  
e q u i t a b l e  p ro c es s  m a y i s s u e  i n  a n  a c t i on  i n  an y  
c o u r t  i n  t h i s  s t a t e  a ga i ns t  a n  o f f i c e r  o f  t h i s  s t a t e  t o  
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p r e v en t  o r  e n j o in  t h e  c o l l e c t i o n  o f  any  t a x ,  p en a l t y  
o r  i n t e re s t .  
 

2 .  T h e  a c t i on  sh a l l  n o t  b e gi n  m o re  t ha n  th i r t y  d a ys  
a f t e r  t h e  d a t e  o f  m a i l i n g  o f  t h e  ap p e a l s  b o ar d ' s  
d e c i s i on  o n  r ev i ew .  Fa i l u re  t o  b r in g  t h e  a c t i on  
w i t h i n  t h i r t y  d a ys  a f t e r  t he  d a t e  o f  m a i l i n g  o f  t h e  
a p p e a l s  bo a rd ' s  de c i s io n  o n  r e v i e w c o ns t i t u t es  a  
w a iv e r  o f  t h e  p r o t e s t  a nd  a  w a i v e r  o f  a l l  c l a ims  
a ga i ns t  t h i s  s t a t e  a r i s i n g  f ro m o r  b a se d  o n  the  
i l l e ga l i t y  o f  t h e  t ax ,  pe n a l t i e s  a nd  i n t e r e s t  a t  i s su e .  

 
3 .  T h e  s c op e  o f  r ev i e w  o f  an  ap p e a l  t o  t ax  co u r t  

p u r s u an t  t o  t h i s  s e c t io n  sh a l l  b e  go v ern e d  b y s e c t io n  
1 2 -9 10 ,  a pp l yi n g  s e c t i on  2 3 - 61 3 . 01  a s  t h a t  s e c t i on  
r e a d s  o n  th e  d a t e  t h e  a pp e a l  i s  f i l e d  t o  t h e  t ax  co u r t  
o r  a s  t h e r ea f t e r  a me n d ed .   E i t h e r  p a r ty  t o  t h e  a c t i on  
m a y a p p e a l  t o  t h e  co u r t  o f  a pp e a l s  o r  S up r em e  Co u r t  
a s  p r ov i d ed  b y l a w .  
 

4 .  T h e  a c t i on  c a nn o t  b e  i n i t i a t e d  o r  m a in t a in e d  un l e s s  
t h e  ap p e l l a n t  h as  p r e v io us l y f i l e d  a  t im e l y r e q u e s t  
f o r  r ev i e w  un d er  s e c t i on  23 - 67 2  o r  4 1 -1 99 2  an d  a  
d e c i s i on  o n  r ev i ew  h a s  b e en  i s su e d .  

 
_____________________________________________________________________________________ 
 
A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )   E r :  x x xx  A c c t .  No :  x xx xx xx -0 0 0  
 
(x )  LA U R E N  LO W E 

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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x x xx  S TA T E O F  AR IZO N A  E  S  A  T AX  U NIT  

℅ E LI  D  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M  FO R  BE NE FITS  - - -  T h e  D ep a r t m en t  o f  E c on omi c  S ec u r i t y  
p r ov id es  l a n gua ge  a s s i s t an c e  f r e e  o f  c h a r ge .   Fo r  a s s i s t a n c e  i n  yo u r  p r e f e r r ed  
l a n gu a ge ,  p l e as e  c a l l  ou r  O f f i c e  o f  App e a l s  ( 60 2 )  34 7- 634 3 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US  BEN E FIC IOS - - -  T h e  D e pa r t m en t  o f  E c on omi c  S ec u r i t y  s u mi n i s t r a  a yu d a  
d e  l o s  i d i om as  g r a t i s .   P a r a  r e c ib i r  a yu d a  e n  s u  i d i om a  p r e fe r id o ,  po r  f a v or  
c o mu ni c a r s e  c on  l a  o f i c i n a  d e  ap e l ac io n es  (6 02 )  34 7 -6 343 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
A FFI R M E D 

 

T H E  E M PLO YER  f i l ed  a n  a pp e a l  f r o m th e  D e p ar tm en t ’ s  d e c i s io n  l e t t e r  
i s s u ed  o n  J a nu a r y 3 1 ,  20 11 ,  wh ic h  h e l d  i n  p a r t  a s  f o l l ows :    

T h i s  a c c ou n t  i s  a  ne w  em pl o ye r  e f f e c t i v e  J an u ar y 1 ,  20 10  
a n d  i s  a s s i gn e d  th e  n e w  e mp lo ye r  r a t e  o f  2 .0 0 %.   T h e  n ew 
e m plo ye r  r a t e  i s  u na f f e c t e d  b y u n e m plo ym e n t  c l a im s .  

T h e  r a t e  o f  2 . 00%  i s  co r r e c t  a nd  w i l l  r em ai n  on  t h e  
a c c o un t .  
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T h e  ap p ea l  h av in g  b e e n  t im e l y f i l e d ,  t h e  Ap p e a l s  Bo a rd  h a s  j u r i sd i c t i on  i n  
t h i s  m a t t e r  p u rs u an t  t o  A . R .S .  §  23 -7 32 ( A ) .  

 
A s  d i r e c t e d  b y  t he  A p p e a l s  Bo ar d ,  a n d  w i t h  no t i c e  t o  t he  p a r t i e s ,  a  

t e l e ph on e  h e ar in g  w a s  c on du c t e d  b e fo r e  RO BER T  T .  NA LL ,  an  Ad mi n i s t r a t i v e  
La w  J ud ge ,  o n  N ov e mb e r  3 0 ,  2 01 1 .   A t  t ha t  t im e ,  a l l  p a r t i e s  w e r e  g i ve n  an  
o p po r t un i t y  t o  p r e se n t  e v id e n c e  on  th e  f o l l o win g  i s su e  o r  i s s u es :  

1 .  W h e th e r  t he  e mpl oyi n g  u n i t  qu a l i f i e s  f o r  o th e r  t h an  
t h e  n ew  emp lo ye r  t ax  r a t e  o f  2 . 00 %.  

2 .  W h e th e r  t h e  em plo yi n g  u n i t  r e m ains  l i a b l e  a t  t h e  
a s s i gn ed  t ax  r a t e  o f  2 . 00 %  f o r  t h e  t ax  p e r i od  
a d d r es s e d  b y  t h e  J a nu a ry  5 ,  2 0 11  
“ D E TE RM IN A T IO N  O F  U N E MP LO Y ME N T  T AX 
R A TE  FO R C A LE N D A R YE AR  2 01 1 ” .  

 

T h e  E mpl o ye r  d i d  n o t  ap p e a r  a t  t h e  s c h e du le d  h e a r i n g .   A  wi tn es s  f o r  t h e  
D e p a r tm e n t  ap p e are d  a nd  t e s t i f i e d .   Co u ns e l  fo r  t h e  D e pa r tm e n t  ap p e ar e d .   Bo a r d  
Ex h ib i t s  1 01  t h r o ugh  1 05  w e r e  a dmi t t e d  i n to  ev id e nc e .  

T H E  APP EA LS  BO A RD  FIN D S  t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  
a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   

 
1 .  O n  J a nu a r y 5 ,  2 01 1 ,  t h e  D e p a r tm e n t  m ai l e d  a  

D E TE RM IN A T IO N  O F  U N E MP LO Y M E NT  T A X  R A TE  FO R 
C A LE N D AR  Y E AR 2 0 11  to  t h e  Em plo ye r ’ s  a d d r es s  o f  r e c o rd .   
T h e  D e p ar tm en t  r u l e d  th a t  t he  Emp loye r  d i d  n o t  q ua l i fy  f o r  a  
c o mp ut ed  r a t e  "…  o th e r  t h an  t h e  n e w e m plo ye r  r a t e  o f  2 . 00 % ",  
w i t h  z e r o  t ax a b l e  p a yr o l l  f r om  J u l y 1 ,  2 00 7  th r ou gh  Ju n e  3 0 ,  
2 0 10  ( Bd .  Ex h .  1 01) .  

2 .  O n  J an u ar y 1 2 ,  20 1 1 ,  t h e  Em plo ye r  f i l e d  i t s  " r e qu es t  fo r  
r e v i e w "  o f  t h e  2 . 00 %  t ax  r a t e .   Th e  E mp lo ye r  c o n t e nd ed :   "… 
t h a t  t h es e  t ax  ra t es  a r e  i n co r r e c t  b e ca us e  un em plo ym e n t  
c o mp e ns a t i on  ha s  b e e n  g r a n t e d  to  co n t in u in g  e mpl o ye e s  who  
a r e  u n de r  c o n t r a c t  f o r  t h e  c u r r e n t  an d  f o l l o win g  s c h oo l  ye a r  
w h i l e  t h e y a r e  o n  su mm e r  v a ca t i on "  (Bd .  Ex h .  10 2 ) .  

3 .  O n  J a nu a r y  3 1 ,  2 01 1 ,  t h e  D ep a r t me n t  i s su e d  i t s  d e c i s io n  th a t  
t h e  "…  n ew  e mplo ye r  r a t e  i s  un a f f e c t ed  b y u n e m plo ym e n t  
c l a i ms "  a nd  t h e  2 . 00 %  t ax  r a t e  i s  c o r r e c t  fo r  "… a  n e w 
e m plo ye r  e f f e c t i ve  J a nu a r y 1 ,  2 01 0 "  (Bd .  Ex h .  10 3 ) .  

4 .  T h e  Emp lo ye r ' s  b u s i n es s  i n vo lv es  s c h oo l  b us  d r iv e r s  f o r  a  
p r iv a t e  s ch oo l .  
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5 .  O n  Feb r u ar y 1 4 ,  20 1 1 ,  t he  Em plo ye r  f i l ed  i t s  ap p e a l  r ega r d in g  
t h i s  c a se  a nd  r e ga r d i n g  th e  s e p a ra t e  a c c ou n t  o f  t h e  p r iv a t e  
s c ho o l  t h a t  i s  a dd re s s ed  in  A p p ea l s  Bo a r d  No .  T -1 26 50 20 - 00 1 -
B ,  b u t  wi t ho u t  ex pr e s s in g  a n y c o n t en t i on s  o f  d i s a g r e em en t  ( Bd .  
Ex h .  1 04 ) .    

T h e  Emp lo ye r  i s  a  n e w  em pl o yi n g  e n t i t y  a s  o f  J an ua r y 1 ,  2 0 10 .   I t s  
e m plo ye e s  a r e  s c ho o l  b us  d r i v e r s .   A l th ou gh  th e  E mpl oye r  c o m bi n ed  i t s  r e q u es t  
f o r  h e a r i n g  wi t h  a no th e r  c as e  i n vo lv i ng  a  p r iv a t e  s c ho o l ,  t h e  i s su e  i n  t h i s  c as e  i s  
d i f f e r en t  f ro m th e  a d j ud ic a t io n  in  Ap p e a l s  Bo ar d  N o .  T - 12 65 02 0 -0 01 - B  d u e  to  
t h e  i n ap p l i c a b i l i t y  o f  A .R .S .  §  2 3 -75 0 (E ) .   A c co r d i n gly ,  w e  c i t e  t h e  fo l l o w in g  
p r ov i s i on s  o f  A .R .S .  §  23 -7 94 :  

  S c ho o l  bu s  c on t r ac t o r s  wi th  ed uc a t ion a l  i n s t i t u t i on s ;  d e f i n i t i on  

  A .  N o tw i th s t an d i n g  any  o t h e r  l a w,  b en e f i t s  b as e d  on  se r v i c e  
b y a  s c ho o l  b us  co n t r a c t o r  fo r  an  ed u c a t i on a l  i n s t i t u t i o n  
s h a l l  n o t  b e  p a id  t o  a n  i n d iv id u a l  f o r  a n y w e e k  o f  
u n em plo ym e n t  t h a t  b e g i ns  d u r in g  a  p e r i od  b e t w e en  t wo  
s u c c es s iv e  a ca d emi c  ye a r s  o r  t e rm s  i f  t h e  i nd i v i du a l  
p e r f o r ms  t h es e  s e r v i c e s  i n  t h e  f i r s t  o f  t h e  su c c es s iv e  
a c a d em i c  ye a r s  o r  t e rm s  an d  i f  t h e r e  i s  a  r e a so na b le  
a s su r an c e  th a t  t he  i nd iv i du a l  wi l l  p e r f o rm  t h e  s am e  
s e r v i c es  i n  t h e  s e co n d  o f  t h e  s uc c e s s iv e  a c ad em i c  ye a r s  o r  
t e rm s ,  ex c ep t  t h a t  i f  b e ne f i t s  a r e  d e n ie d  t o  a n y i n d i v i du a l  
u n de r  t h i s  s ub s e c t io n  an d  th a t  i nd i v i du a l  w as  no t  o f f e r ed  
a n  o pp or tu n i t y  t o  p e r fo rm  th e se  s e r v i c es  f o r  t h e  
e d u c a t i on a l  i n s t i t u t i on  f o r  t h e  s e c on d  s u c c es s iv e  a c ad em ic  
ye a r  o r  t e r m ,  t h e  i nd iv i du a l  i s  en t i t l e d  t o  a  r e t r o a c t i ve  
p a ym e n t  o f  b e n ef i t s  fo r  e a c h  w ee k  f o r  wh i ch  the  
i nd iv i du a l  f i l e d  a  t im e l y c l a i m  f o r  b e n e f i t s  a nd  the  
b e n e f i t s  w e re  d e n i ed  s o l e l y b y r e a s o n  o f  t h i s  s ub s ec t i on .  

  B .  Be n e f i t s  b as e d  on  s e r v i c e  b y a  s c h oo l  b us  c on t r a c t o r  fo r  
a n  e d u ca t i on a l  i n s t i t u t i o n  sh a l l  no t  b e  p a id  t o  an  
i nd iv i du a l  f o r  a n y  w e e k  o f  un em plo ym e n t  t h a t  b e g ins  
d u r i n g  a n  e s t a b l i sh e d  an d  cu s to m ar y  v a c a t io n  p e r i od  o r  
h o l id a y  r e c e s s  i f  t he  i n d iv id u a l  p e r f o rm s  t h es e  s e rv i c e s  i n  
t h e  p e r io d  imm e di a t e l y b e f o r e  t h e  v a c a t i on  p e r io d  o r  
h o l id a y r e c e s s  a nd  i f  t h e r e  i s  a  r e a son a b l e  as su r an c e  t ha t  
t h e  i nd iv id ua l  wi l l  p e r fo rm  t h e  se rv i c es  i n  t he  p e r i od  
i mm ed ia t e l y f o l l ow i n g  t he  v a ca t i on  p e r i od  o r  ho l id ay  
r e c e s s .  

  C .  Fo r  t h e  pu rp os e s  o f  t h i s  s e c t io n ,  " sc h oo l  bu s "  h as  t he  
s a me  m e a n in g  a s  p re s c r i b ed  in  s e c t io n  2 8 -1 01 .  
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A r i z o n a  R e v i s e d  S t a t u t es  §  2 3 -6 13 ( A) ,  p ro v i d es  i n  p e r t i ne n t  p a r t :  
 

  A .  "E m pl o ye r "  m e a n s :  

1 .  A n y e m p lo yi n g  u n i t  w h i ch ,  wi t h i n  t he  c a l e nd a r  ye a r  
1 9 41  o r  wi t h i n  a n y s u c c e e d i n g  c a l en d a r  ye a r  
t h ro u gh  1 97 1 ,  f o r  s om e  po r t i o n  o f  a  d a y,  b u t  n o t  
n e c e s s a r i l y  s i mul t a n e ou s l y,  i n  e a ch  o f  tw e n t y 
d i f f e r en t  c a l e nd a r  w e e ks ,  w he th e r  o r  n o t  t h e  w e e ks  
a r e  o r  w er e  co ns e cu t i ve ,  h as  o r  h a d  in  em pl o ym e n t  
t h re e  o r  m o re  i nd i v i du a l s  i r r e sp e c t iv e  o f  wh e t h e r  
t h e  s am e  in d iv id u a l s  a r e  o r  w e r e  emp lo ye d  i n  e a ch  
s u ch  d a y.  

*           *           *  
7 .  A n y e m p lo yi n g  u n i t  w h i ch ,  ha v i ng  b e c o m e  an  

e m plo ye r  u n d e r  t h i s  s e c t i on  h as  no t ,  u n de r  s ec t i on  
2 3 -7 25 ,  c ea s ed  t o  b e  a n  emp lo ye r  s ub j ec t  t o  t h i s  
c h a p t e r .  

*           *           *  
 

A r iz o n a  R e v i s e d  S t a t u t es  §  2 3 -7 28 ,  p ro v i d es  as  f o l l o ws :  
 

St a nd a r d  r a t e  o f  c on t r ib u t i on  

T h e  s t an d ar d  r a t e  o f  c on t r ib u t i ons  p a ya b l e  b y e a c h  
e m plo ye r  f o r  c a l end a r  ye a r  1 9 85  an d  e a c h  ye a r  t h e r e a f t e r  
s h a l l  b e  f i v e  an d  f ou r - t e n t hs  p e r  c en t  o f  t h e  w a ge s  p a id  by  
t h e  em pl o ye r  d u r i ng  e a c h  ca l en d ar  ye a r .   

A r i z o n a  R e v i s e d  S t a t u t es  §  2 3 -7 29 ,  p ro v i d es  as  f o l l o ws :  
 

 Ch a n ge  f ro m  t h e  s t a n d a rd  c on t r ib u t i on  r a t e  

I f  a n  e mp l o y e r ' s  a c c o u n t  h a s  b e e n  c h a r g e a b l e  w i t h  b e n e f i t s  
t h r o u g h o u t  t h e  t w e l v e  c o n s e c u t i ve  c a l e n d a r  mo n t h  pe r iod  
e n d i n g  o n  J u n e  3 0  o f  t h e  p r e c e d i n g  c a l e n d a r  y e a r ,  t h e  
e mp l o ye r  s h a l l  h a ve  a  r a t e  c o mp u t e d  i n  a c c o r d a n c e  w i t h  
s e c t i o n  2 3 -7 3 0 .   I f  t h e  e mp l o y e r ' s  a c c o u n t  h a s  n o t  b e e n  
c h a r ge a b l e  w i t h  b e n e f i t s  f o r  t h a t  t w e l ve  mo n t h  p e r i o d ,  t h e  
e mp l o ye r  s h a l l  p a y  c o n t r i b u t i o n s  a t  t h e  r e d u c e d  r a t e  o f  t w o  
p e r  c e n t .   [ E mp h a s i s  a d d e d ] .  

 

A r iz o n a  R e v i s e d  S t a t u t es ,  S e c t io n  23 -7 3 2 ,  p ro v i d es  i n  p e r t i n en t  pa r t :  

A n nu a l  no t i ce  t o  em pl o ye r  o f  c on t r ibu t i on  ra t e ;  p ro c e dur e  
f o r  r e v i ew  a n d  r ed e t e r min a t io n ;  q uar t e r l y  n o t i f i c a t i o n ;  
n o t i f i ca t i on  b y e l e c t r on i c  m e an s  
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A .  T h e  d ep a r t m en t  s h a l l  p r om pt l y n o t i f y  e a c h  emp lo ye r  
o f  t h e  em pl o ye r ' s  r a t e  o f  co n t r i bu t io ns  as  
d e t e r min e d  f o r  a n y c a l e nd a r  ye a r .   T he  
d e t e r min a t io n  sh a l l  b e c om e  c on c l us iv e  a n d  b in d i n g  
o n  t he  em pl o ye r  u n l e s s ,  w i th i n  f i f t ee n  d a ys  a f t e r  t h e  
m ai l i n g  o f  n o t i c e  o f  t he  d e t e rmi na t i on  t o  t he  
e m plo ye r ' s  l a s t  kno w n  a dd r e s s  o r  i n  t h e  a bs e n ce  o f  
m a i l i n g ,  w i th in  f i f t e en  d a ys  a f t e r  de l i v e r y o f  t h e  
n o t i c e ,  t h e  e mpl o ye r  f i l e s  a n  ap p l i c a t i on  f o r  r e v i ew  
a n d  r ed e t e rm in a t i on ,  s e t t i n g  fo r th  t h e  e mpl o ye r ' s  
r e a s ons  fo r  ap p l i c a t i o n  f o r  r e v i e w  a nd  
r e d e t e rm in a t io n .   T h e  d ep a r tm e n t  sha l l  r e c on s i de r  
t h e  r a t e ,  b u t  no  em pl o ye r  s h a l l  i n  a n y p r o c e e d in g  
i nv o l v in g  t h e  empl o ye r ' s  r a t e  o f  c on t r ib u t i on s  o r  
c o n t r i bu t io n  l i a b i l i t y  c o n t e s t  t h e  c ha r ge a b i l i t y  t o  
t h e  em plo ye r ' s  a c c o un t  o f  a n y  b e n e f i t s  p a id  i n  
a c c o rd a n c e  wi t h  a  d e t e r min a t io n ,  r e d e t e rm in a t io n  o r  
d e c i s i on  pu rs u an t  t o  s ec t i on  2 3 -7 73 ,  an d  d e t e rm in e d  
t o  b e  c ha r ge a b l e  t o  t h e  emp lo ye r ' s  a c c o un t  p u rsu a n t  
t o  s e c t io n  2 3 - 72 7 ,  ex c e p t  on  t h e  g ro u nd  t h a t  t h e  
s e r v i c es  o n  t h e  ba s i s  o f  wh i ch  th e  b e n e f i t s  w e r e  
f o un d  to  b e  ch a r ge a b le  d id  no t  co ns t i t u t e  s e r v i c es  
p e r f o r me d  i n  em plo ym e n t  fo r  t h e  e mp lo ye r  a n d  o n l y 
i n  t h e  ev en t  t h a t  t he  e mpl o ye r  w a s  no t  a  pa r t y  t o  t he  
d e t e r min a t io n ,  r ed e t e rm in a t io n  o r  de c i s io n  o r  t o  a n y  
o th e r  p ro c e ed in gs  u n de r  t h i s  c ha p t e r  i n  wh i ch  th e  
c h a r a c t e r  o f  t he  s e rv i c es  w a s  de t e rmi n ed .  T h e  
e m plo ye r  s h a l l  b e  p r om pt l y n o t i f i e d  o f  t h e  
d e p a r tm e n t ' s  d e n i a l  o f  t h e  e mpl o ye r ' s  a p p l i c a t i o n ,  o r  
o f  t h e  d ep a r t me n t ' s  r ed e t e rm in a t io n ,  b o t h  o f  w h i ch  
s h a l l  b e co m e  f i na l  u n l e s s  w i th in  f i f t e e n  d a ys  a f t e r  
m a i l i n g  o r  d e l i ve r y  o f  no t i f i c a t i on  an  a p p e a l  i s  f i l ed  
w i t h  t h e  a pp e a l s  boa r d .  

*           *           *  
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In  t h i s  c a s e ,  t h e  E mp lo ye r  d i d  no t  a p p e a r  t o  p r es en t  e v i d en c e  a t  t he  
s c h ed u l ed  h e a r i n g .   T h e  e v id e n c e  es t a b l i s h es  t h a t  t h e  Em pl o ye r  i s  a  n e w  t ax a b le  
e n t i t y  f o r  t h e  p e r t i n e n t  ye a r .   N o th i ng  e s t a b l i sh es  t h a t  an y c h a r ge s  w e r e  a pp l i ed  
t o  t h e  Em pl o ye r ' s  e x p e r i en c e  r a t i n g  a cc o un t .   Th us ,  n o  b as i s  ex i s t s  t o  ch a n ge  t h e  
E mp lo ye r ' s  t ax  r a t e  f r om th e  2 .0 0%  t ha t  i s  s t a nd a r d  f o r  ne w  em pl o ye r s .  

 
T H E  APP EA LS  B O A RD  A FFI R M S  t h e  D ep a r t me n t ' s  J an ua r y 3 1 ,  2 011  

d e c i s i on  l e t t e r .    

T h e  Em plo ye r ’ s  t ax  ra t e  o f  2 . 00 %  f o r  t h e  c a l e nd a r  ye a r  2 0 11  w as  p ro p e r l y  
d e t e r min e d .  

D A T ED :  
 

A PP EA LS  BO AR D 
 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
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H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .   W e  co ns i de r  t h e  r e qu es t  fo r  r e v i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  

m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

 
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

 
C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  

r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

 
D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  

a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 

Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions  
 

___________________________________________________________________________________ 
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A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )  E r :  x x xx   A c c t .  No :  x xx xx xx  
 
  
(x )  E LI  D  G O LO B  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
 

A p p e a l s  Bo a r d  No .  T - 12 61 70 9 -0 01 - B 
_____________________________________________________________________________________ 
 
x x xx  S TA T E O F  AR IZO N A  E  S  A  T AX  U NIT  

℅ K EV IN  R  S M IT H  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M  FO R  BE NE FITS  - - -  T h e  D ep a r t m en t  o f  E c on omi c  S ec u r i t y  
p r ov id es  l a n gua ge  a s s i s t an c e  f r e e  o f  c h a r ge .   Fo r  a s s i s t a n c e  i n  yo u r  p r e f e r r ed  
l a n gu a ge ,  p l e as e  c a l l  ou r  O f f i c e  o f  App e a l s  ( 60 2 )  34 7- 634 3 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US  BEN E FIC IOS - - -  T h e  D e pa r t m en t  o f  E c on omi c  S ec u r i t y  s u mi n i s t r a  a yu d a  
d e  l o s  i d i om as  g r a t i s .   P a r a  r e c ib i r  a yu d a  e n  s u  i d i om a  p r e fe r id o ,  po r  f a v or  
c o mu ni c a r s e  c on  l a  o f i c i n a  d e  ap e l ac io n es  (6 02 )  34 7 -6 343 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
A FFI R M E D 

 

T H E E M PL OY ER  p e t i t i o ne d  f o r  h ea r i n g  f r om  t he  D ep ar tm e n t ’ s  d e c i s i on  
l e t t e r  i s s ue d  on  D ec e m be r  3 ,  20 10 ,  w h i c h  h e ld  i n  p a r t  a s  f o l l o w s :    

T h an k  yo u  f o r  yo u r  l e t t e r  p os t m ar k e d  J u l y 1 9 ,  2 010  
r e ga r d in g  th e  D e p ar tm en t ’ s  D e t e rm in a t io n  o f  
U n em pl o ym e n t  In s u r a n ce  Li a b i l i t y  ( D e t e rmi n a t i on )  d a t e d  
J u l y 1 ,  2 01 0  …  
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A r i z o n a  R e v i s e d  S t a t u t es  ( A .R .S . )  S e c t i on  2 3 -7 24  
c o n t a i ns  t h e  f o l l ow i n g  p ro v i s io ns  …  t h e  d e t e r min a t io n  
s h a l l  b e co m e  f i na l  w i th  r e sp e c t  t o  t h e  em pl o yi n g  u n i t  
f i f t e en  d a ys  a f t e r  w r i t t e n  no t i c e  i s  s e r v e d  … 

A c c o rd in g l y,  i t  i s  t h e  D e pa r tm en t ’ s  d e c i s i on  t h a t  t he  
D e t e rmi n a t i on  i s sue d  J u l y 1 ,  2 01 0  i s  f i n a l .  … 

T h e  Ap p ea l s  Bo a rd  h a s  j u r i s d i c t i on  in  t h i s  m a t t e r  p u rs u an t  t o  A .R .S .  §  2 3 -
7 2 4( B) .  

 
W i t h  no t i c e  t o  b o th  p a r t i e s ,  a  h e a r i ng  w a s  c o nd u c t e d  be f o r e  R O BER T  T .  

N A LL,  a n  A p p e a l s  Bo a r d  Adm in i s t r a t i v e  La w  J u d ge  lo c a t e d  in  P ho e n ix ,  Ar i z o n a ,  
o n  Thu rs da y ,  Ju ly  1 4 ,  2 01 1 .   A l l  p a r t i e s  w e r e  g i v en  an  op po r t un i t y  t o  p r e s e n t  
e v id e nc e  o n  th e  f o l l o win g  i s s u es :  

 
1 .  W h e th e r  t h e  Emp loye r  f i l e d  a  t im e l y,  w r i t t e n  r e qu e s t  fo r  

r e c o ns i d e r a t i o n  o r  r e v i ew  f o l lo wi n g  t h e  J u l y 1 ,  2 0 10  
D E TE RM IN A T IO N  O F  U N E MP LO Y M E NT  IN S U R AN CE 
LIA B I L IT Y .  

2 .  W h e th e r  t h e  DE TE RM IN A T IO N  O F  U N E MP LO Y M E NT 
IN S U RA NC E  LIA B ILIT Y  b e c a m e  f i na l  du r i n g  th e  
i n t e r im  p e r i od  b e fo r e  t h e  E mp lo ye r  f i l e d  a  r e qu e s t  f o r  
r e c o ns i d e r a t i o n .  

A ut ho r i t i e s :  A .R .S .  § §  23 -6 13  an d  23 -7 2 4 ,  a nd   
A r i z o n a  Ad min i s t r a t i v e  Co d e ,  S ec t i on  R 6 -3 -1 40 4 .    

 
A  w i tn e s s  f ro m  th e  T ax  S e c t io n  o f  t he  D e pa r tm en t  t e s t i f i e d ,  an d  t he  

D e p a r tm e n t  w as  r ep r e s en t e d  b y c o u n s e l .   T h e  Emp lo ye r  d id  n o t  a pp e a r  a t  t h e  
h e a r i n g .   Bo a rd  Ex h i b i t s  1  t h r ou gh  6  w e r e  a dmi t t ed  i n to  ev id e nc e .   W e h a ve  
c a r e f u l l y  r e v i ew e d  t h e  r e co r d .   

 
T H E  APP EA LS  BO A RD  FIN D S  t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  

a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   
 
1 .  O n  J u l y 1 ,  2 0 1 0 ,  t h e  D e p ar tm en t  m ai l e d  a  DE T ERM IN A T IO N  

O F  U N EMP LO Y M E N T  IN S UR A NCE LIA B IL IT Y  t o  t h e  Em -
p lo ye r ’ s  a dd r es s  o f  r e c o r d  ( Bd .  Ex h .  1 ) .    

2 .  O n  J u l y 1 9 ,  2 01 0 ,  t he  Em plo ye r  p o s t ma r k ed  i t s  N O T IC E  O F 
A PP EA L d a t e d  J u ly  1 9 ,  2 0 10 .   Th e  Em pl o ye r  i n c lu d ed  a  c o p y o f  
t h e  J u l y 1 ,  20 10  D E TER M IN A T IO N  O F  UN EMP LO Y M EN T 
IN S U RA NC E  LIA B ILIT Y  w i t h  h and - w r i t t en  no t a t i ons .   T h e  
E mp lo ye r  a l s o  i n c l ud e d  a  J u l y  1 6 ,  2 0 10  BE N E FIT  C H A RGE 
N O T IC E  ( Bd .  Ex h s .  2A - 2D ) .  
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3 .  O n  D e c em b er  3 ,  2 01 0 ,  t he  D e p a r tm e n t  i s s u ed  i t s  d e c i s i on  o n  th e  
t im e l i n es s  o f  t h e  E mp lo ye r ’ s  a p p e a l ,  h o l d in g  t h a t  t he  1 5 - d a y  
a p p e a l  pe r io d  ex p i r e d  on  J u l y 1 6 ,  2 01 0 ,  an d  th e  J u l y 1 ,  2 010  
D E TE RM IN A T IO N  O F  U N E MP LO Y ME N T  IN S UR A NCE  
LIA B I L IT Y  i s  f i n a l  ( Bd .  Ex h .  3 A/ 3 B) .   

5 .  T h e  E mpl o ye r  r e q u e s t ed  a  fo rm al  he a r in g  in  a  l e t t e r  d a t ed  
D e c e mb e r  13 ,  2 010 ,  b u t  po s tm a r k ed  o n  D e c emb e r  1 4 ,  2 01 0 .   
T h e  E mpl o ye r  d i d  n o t  p r e s en t  an y r e a s on  fo r  f i l i n g  a  l a t e  a p pe a l  
( Bd .  Ex h .  4A ,  4 D) .    

6 .  T h e  E mpl o ye r  d i d  n o t  s pe c i f y w h a t  e f f o r t s  t h e  Em ploye r  h a d  
u n de r t a k en  t o  e ns u r e  t h a t  i t s  ap p e a l  w a s  f i l e d  wi th i n  t h e  t ime  
p e r i od  a l l o w ed  b y l a w  ( Bd .  Ex h .  4A ) .  

 

A r i z o n a  R e v i s e d  S t a t u t es  §  2 3 -7 24 ,  p ro v i d es  i n  p a r t  a s  fo l l o ws :  
 

A .  W h e n  t he  d ep a r t men t  m ak e s  a  d e t e rmin a t io n ,  w h i ch  
d e t e r min a t io n  s h a l l  b e  m a d e  e i t he r  on  t h e  mot io n  o f  
t h e  d e p ar tm en t  o r  o n  a pp l i c a t i on  o f  a n  e m plo yi n g  
u n i t ,  t h a t  a n  e mp loyi n g  u n i t  c ons t i t u t e s  a n  e mpl o ye r  
a s  d e f i n ed  in  s ec t i on  2 3 -6 13  o r  t h a t  s e rv i c es  
p e r f o r me d  fo r  o r  i n  c on n e c t i on  wi t h  t h e  b us i n es s  o f  
a n  e mp lo yi n g  u n i t  c o ns t i t u t e  em pl o ym e n t  a s  d e f i n ed  
i n  s e c t io n  2 3 -6 15  t h a t  i s  n o t  ex emp t  u n d er  s e c t i on  
2 3 -6 17  o r  t h a t  r emu n e r a t i on  fo r  s e r v i c e s  co ns t i t u t es  
w a ge s  a s  d e f ine d  in  s e c t io n  2 3 -6 22 ,  t h e  
d e t e r min a t io n  sh a l l  b e co m e f i n a l  w i th  r e sp e c t  t o  t h e  
e m plo yi n g  u n i t  f i f t e e n  d a ys  a f t e r  w r i t t en  no t i ce  i s  
s e r v ed  pe r so n a l l y ,  b y e l e c t r on i c  t r a nsm is s io n  o r  b y  
m ai l  ad dr e s s e d  to  t h e  l a s t  k no wn  a d d r es s  o f  t he  
e m plo yi n g  u n i t ,  u n l e s s  w i t h in  suc h  t im e  th e  
e m plo yi n g  u n i t  f i l e s  a  w r i t t en  r e q u es t  fo r  
r e c o ns i d e r a t i o n .  

B .  W h e n  a  r eq u es t  f o r  r e c on s i de r a t i on  i s  f i l ed  as  
p r e s c r ib ed  i n  s ub s e c t i on  A  o f  t h i s  s e c t i on ,  a  
r e c o ns i d e r e d  d e t e r mi n a t i on  sh a l l  b e  m a d e .  … 
[ E mp h as i s  a dd e d] .    

*           *           *  
 
A r i z o n a  Ad min i s t r a t i v e  Co d e ,  S ec t i on  R 6 -3 -1 40 4  p ro v id es  i n  p a r t :  
 

A .  Ex c ep t  a s  o t h e rwi s e  p ro v id e d  b y s t a tu t e  o r  b y  
D e p a r tm e n t  r e gu l a t i on ,  a n y  p a ym e n t ,  a p p e a l ,  a p p l i -
c a t i on ,  r eq u es t ,  no t i c e ,  ob j e c t io n ,  p e t i t i on ,  r ep or t ,  
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o r  o th e r  i n fo rm a t io n  o r  do c um en t  s ub mi t t ed  t o  t he  
D e p a r tm e n t  sh a l l  b e  c o ns i d e r ed  r e ce i v ed  b y a n d  
f i l e d  wi th  t h e  D e p ar tm e n t :  

1 .  I f  t r a n smi t t ed  v i a  t h e  Un i t ed  S t a t es  Po s t a l  
S e rv i c e  o r  i t s  suc c e s so r ,  o n  t he  da t e  i t  i s  
m a i l ed  as  sh o wn  b y  t h e  p os t m ar k ,  o r  i n  t h e  a b -
s e n c e  o f  a  p o s tm ar k  t he  p os t a ge  m ete r  m a r k ,  
o f  t h e  en v e lo p e  in  w h i c h  i t  i s  r e c e i ve d ;  o r  i f  
n o t  po s tm a rk e d  o r  p os t a ge  m et e r  m a rk e d  o r  i f  
t h e  m a r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  on  
t h e  do c um en t  a s  t he  d a t e  o f  c omp l e t i on .  

2 .  I f  t r a n smi t t ed  b y a n y m e a n s  o t h e r  t h an  th e  
U n i t ed  S t a t es  P os t a l  S e r v i c e  o r  i t s  su c c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e ce i v ed  b y t h e  D ep a r tm e n t .  

*           *           *  
B .  T h e  s ub mis s i on  o f  a n y p a ym e n t ,  a pp ea l ,  ap p l i c a t i on ,  

r e q u es t ,  no t i c e ,  o b j e c t io n ,  p e t i t i on ,  r e p o r t ,  o r  o th e r  
i n fo rm at io n  o r  d oc u m en t  no t  wi th i n  t he  sp e c i f i ed  
s t a tu to r y o r  r e gu la t o r y p e r i od  s h a l l  b e  co ns i d e re d  
t im e l y i f  i t  i s  e s t ab l i s h ed  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r tm e n t  t h a t  t he  d e l a y i n  s ub mis s io n  w as  du e  t o :  
D e p a r tm e n t  e r ro r  o r  m i s i n fo rm at io n ,  d e l a y o r  o t h e r  
a c t i on  o f  t he  Un i t e d  S t a t es  Po s t a l  S e rv i c e  o r  i t s  
s u c c es s o r ,  o r  wh en  t h e  d e l a y i n  s u bmi ss i on  w a s  b e -
c a u s e  t h e  i n d iv id ua l  ch a n ged  h i s  m a i l i n g  a dd r es s  a t  
a  t im e  wh e n  t he r e  w o u l d  h a v e  b e e n  n o  r e as on  f o r  
h im  to  n o t i f y  t h e  De p a r t m en t  o f  t h e  add r e s s  c h an ge .  

1 .  Fo r  su bmi ss i on  t h a t  i s  no t  wi th i n  t h e  s t a tu to r y  
o r  r e gu l a to r y  p e r io d  t o  b e  co ns i d e r ed  t i me l y,  
t h e  i n t e r es t e d  p a r t y  m u s t  s ubm i t  a  w r i t t e n  
ex p l a na t i on  s e t t i n g  f o r t h  t h e  c i r c um s ta n c e s  o f  
t h e  d e l a y.  

2 .  T h e  Di r e c t o r  s h a l l  d es i gn a t e  pe r son n e l  w ho  
a r e  t o  d e c i de  wh e t h er  an  ex t en s io n  o f  t im e  
s h a l l  b e  g r an t ed .  

3 .  N o  s ubm iss io n  sha l l  b e  c on s i d e r e d  t im e l y i f  
t h e  d e l a y i n  f i l i n g  w a s  u n r e a so na b l e ,  a s  
d e t e r min e d  b y  t h e  D e p ar tme n t  a f t e r  
c o ns id e r i n g  th e  c i r c u ms t a n c es  i n  t he  ca s e .  

*           *           *  
C .  A n y n o t i ce ,  r ep o r t  f o rm ,  d e t e r min a t io n ,  d e c i s io n ,  

a s s es sm e n t ,  o r  o t h e r  d o cu m en t  ma i l e d  b y  t h e  
D e p a r tm e n t  s h a l l  b e  c on s id e r e d  as  h av in g  b e en  
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s e r v ed  o n  t h e  a dd re s s e e  o n  th e  d a t e  i t  i s  m a i l ed  t o  
t h e  ad dr e s s e e ’ s  l a s t  kn o wn  a dd r es s  i f  n o t  s e rv e d  in  
p e r so n .  . . .  [ Em ph a s i s  a dd e d] .  

 
T h e  r e co r d  r ev ea l s  t ha t  a  co py o f  t h e  D E T ER M IN A T IO N  O F  

U N EM P LO Y M EN T IN S U R AN CE  LIA B ILIT Y  w a s  s e n t  by  m a i l  o n  J u l y 1 ,  2 0 10 ,  
t o  t h e  Em plo ye r ' s  l a s t  k no wn  a d dr es s  o f  r ec o rd .   T h e  E m pl o ye r  r e c e i v ed  t he  
d o cu m en t ,  a s  d e mo ns t ra t ed  b y  t h e  ha n d wr i t t e n  no t a t i on s  on  th e  d oc um en t  t h a t  
w a s  i n c l ud e d  wi th  t h e  Emp lo ye r ’ s  a p pe a l .   Th e  d o cum e n t  i n c l ud e d  t h e  f o l l ow i n g  
a d mo ni t i o ns  ( Bd .  Ex h .  1 ) :  

 
A PP EA L R IG H T S :   T h i s  d e t e r min a t io n  b e c om es  FI NA L  
u n l e s s  wr i t t e n  r e qu e s t  fo r  r e co ns i d e r a t i on  i s  f i l ed  wi th in  
f i f t e en  da ys  o f  t he  a bo v e  d a t e  …  If  a n  ap p e a l  i s  f i l ed  b y  
m ai l ,  t h e  p os t m ar k  d a t e  i s  co ns id e r ed  t h e  d a t e  o f  t h e  ap pe a l .   
[ E mp h as i s  i n  o r i g in a l ] .  

 
T h e  Em pl o ye r ’ s  a p p e a l  w as  f i l ed  o n  M on d a y,  J u l y 1 9 ,  2 0 1 0 ,  w h i ch  i s  m o re  

t h an  15  d a ys  f r o m  th e  d a t e  o f  t he  d e t e r min a t io n .   T h e  Em plo ye r ’ s  a p p e a l ,  
t h e r e f o r e ,  w as  n o t  f i l e d  wi th i n  t h e  s t a t u t o r y t im e .  
 

T h e  Em pl o ye r  d i d  n o t  p a r t i c ip a t e  a t  t h e  h e a r i n g  a n d  ha s  o f f e r ed  n o  sp e c i f i c  
ex p l a na t i on  f o r  f i l i n g  a  l a t e  r e qu e s t  f o r  r e co ns id e r a t i on .    

 
T h e  Emp lo ye r  h a s  o f f e r ed  no  c r ed ib l e  w i t n es s  t o  ex p l a in  t h e  l a t e  f i l i n g  o f  

i t s  ap p e a l .   Th e  E mp lo ye r  d i d  no t  m e e t  t h e  s t a t u t o ry  r e q u i r em e n t  t o  a vo id  
f i na l i t y  o f  t h e  d e t e r mi n a t i on ,  b e c au s e  t h e  Em pl o ye r  d i d  n o t  f i l e  a  t im e l y a p p e a l .   
T h e  Em plo ye r  h a s  n o t  e s t a b l i sh ed  a ny  f a c t  t h a t  w ou l d  i n v ok e  th e  p ro v i s ion s  o f  
A r i z o n a  Ad min i s t r a t i v e  Co d e ,  S e c t i on  R 6 -3 -1 40 4 ( B) ,  an d  w ou ld  p e rmi t  f i n d i n g  
t h e  r eq u es t  fo r  r e co ns id e r a t i on  w as  t im e l y f i l ed .   A c c o rd i n g l y,   

 
T H E  APPE A LS  BO A R D  A FFI R MS  t h e  D e p ar tm en t ’ s  d ec i s i on  d a t ed  

D e c e mb e r  3 ,  2 01 0 ,  r e ga rd in g  t h e  l a t e  f i l i n g  o f  t h e  E mp lo ye r ’ s  r eq u es t  fo r  
r e c o ns i d e r a t i o n .  
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T h e  D E TER M IN A T IO N  O F  U N E MPLO Y M E N T  IN S U RA N CE  LIA B I LIT Y  
d a t ed  J u l y 1 ,  20 10 ,  r em a in s  i n  f u l l  fo rc e  a nd  e f f e c t .  
 

D A T ED :  
 

 
A PP EA LS  BO AR D 

 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
_____________________________________________________________________________________ 
 

H OW  TO  AS K FOR  RE VI EW  O F THI S  DE CIS IO N  
 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .   W e  co ns i de r  t h e  r e qu es t  fo r  r e v i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
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•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  
m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 

r e q u es t  fo r  r e c ons id e r a t i o n  
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

 
C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  

r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

 
D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  

a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 

Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions  
___________________________________________________________________________________ 
 
A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )  E r :  x x xx   A c c t .  No :  x xx xx xx -0 0 0  
 
(x )  K E V IN  R  SM IT H  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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x x xx  S TA T E O F  AR IZO N A  E  S  A  T AX  U NIT  

℅ E LI  D  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M FOR  B EN E FITS  
T h e  D e pa r tm en t  o f  E c o no mi c  S e c ur i t y  p r o v i d es  l an gua ge  a s s i s t a n c e  f r ee  o f  
c h a r ge .   Fo r  a s s i s t a n ce  i n  yo u r  p r e fe r r e d  l an gu a ge ,  p l e a s e  c a l l  ou r  O f f i c e  o f  
A p p e a l s  (6 02 )  34 7 -6 3 43 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US BE NE FI CIOS 
T h e  D e p a r tm e n t  o f  E c on omi c  S e cu r i t y  s u m in i s t r a  a yu d a  d e  l o s  i d i om as  g ra t i s .   
P a r a  r e c i b i r  a yu d a  e n  su  i d io m a  p re f e r i do ,  po r  f av or  c om un ic a r se  c on  l a  o f i c i na  
d e  ap e l a c io ne s  ( 602 )  3 47 - 63 43 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
A FFI R M E D  

 
T H E  E M PLO YE R  p e t i t i o ne d  fo r  a  h ea r in g  f r om  t h e  D e pa r tm e n t ’ s  d e c i s ion  

l e t t e r s  i s s u ed  o n  J an u a r y 1 2 ,  2 01 1 ,  w h i c h  h e ld :  
 

S i n c e  yo u r  a pp l i ca t i o n  w as  n o t  f i l ed  w i th in  f i f t e en  (1 5 )  
d a ys  a n d  b e c a us e  yo u  h a v e  n o t  e s t ab l i s h ed  a  go o d  a nd  
s u f f i c i en t  r ea so n  f o r  t h e  d e l a y  i n  su bmi t t i n g  t h e  
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a p p l i c a t i o n ,  t h e  Ben e f i t  Ch a r ge  N o t i ce  d a t e d  0 4 -0 9- 20 10  
m us t  be  h e ld  t o  b e  f i na l .  

 
T h e  E mpl o ye r ’ s  r e s po ns e  l e t t e r ,  r e ce i v ed  o n  J a nu a r y 2 0 ,  20 11 ,  w a s  a  

t im e l y p e t i t i on  fo r  h e a r i n g .   Th e  Ap pe a l s  Bo a rd  h as  j u r i s d i c t i o n  t o  c on s i d e r  t he  
t im e l i n es s  i s s u e  i n  t h i s  m a t t e r  p u rs u an t  t o  A . R .S .  §  23 -7 32 ( B) .  

 
T H E  APP E A LS  BO A RD  s c h ed u l ed  a  t e l ep ho n e  h ea r i n g ,  f o r  O ct ob e r  19 ,  

2 0 11 ,  b e fo r e  Ap pea l s  Bo a rd  A dmi n i s t r a t i v e  La w  J ud ge  M a r k  H .  P r en y.   A t  t h a t  
t im e ,  t h e  Em plo ye r  r e qu es t ed  a  po s tp o ne m en t  o f  t h e  he a r in g .   A f t e r  m ak i n g  a  
f i nd i n g  o f  go od  c a u s e  t ha t  j u s t i f i ed  g r a n t in g  a  c o n t i nu a n ce ,  t h e  t e l e ph o ne  
h e a r i n g  w a s  r e s ch ed u l e d  fo r  No v e mbe r  1 7 ,  2 01 1 .   O n  th a t  d a t e ,  a  he a r i n g  w a s  
c o nv e n ed  an d  a l l  pa r t i e s  w e r e  g i ve n  a n  op po r t un i t y  t o  p r e s en t  ev id e nc e  on  t h e  
f o l l o wi n g  i s s ue s :  
 

1 .  W h e th e r  t h e  Em plo ye r  f i l ed  a  t im e l y a p p l i c a t i o n  f o r  
r e d e t e rm in a t io n  b y t h e  D ep a r t me n t .  

2 .  W h e th e r  t h e  No t i c e  o f  Ben e f i t  Ch a r ge s ,  UC - 60 2A,  
b e c am e  f in a l  d u r i n g  th e  i n t e r im  p e r i od  b e f o r e  t h e  
E mp lo ye r  f i l e d  a n  a p p l i c a t i o n  f o r  r ede t e rmi n a t i on .   

S e e :  A .R . S .  §  23 -7 3 2( B)  a nd  A r i z on a  A dmi n i s t r a t i v e  C od e ,  
S e c t i on  R 6- 3 -1 40 4 .    

 
O n  t h e  s ch e du l e d  d a t e  o f  t h e  h e a r i n g ,  on e  E mp lo ye r  w i tn e s s  ap p e ar e d  a nd  

t e s t i f i e d .   Co un s e l  f o r  t h e  De p a r tme n t  w as  p re s en t ,  a n d  a  wi tn es s  fo r  t h e  
D e p a r tm e n t  t e s t i f i ed .   Bo a rd  Ex h ib i t s  1  t h r ou gh  6  w er e  a d mi t t e d  i n to  ev i de n c e .   
W e h av e  c a r e fu l l y  r e v i e w ed  t h e  r e co rd .  

 
T H E APP E A LS  BOA R D FIN D S  t h e  f ac t s  pe r t i n e n t  t o  t h e  i s su e  b e fo r e  us  

a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   
 
1 .  T h e  D e p ar tm en t  m ai l ed  a  Be n ef i t  Ch a r ge  No t i ce  t o  t h e  

E mp lo ye r ’ s  ad d r es s  o f  r e co r d  on  A p r i l  9 ,  20 10  ( Bd .  Ex h .  1 ) .  

2 .  T h e  Em pl o ye r ’ s  O f f i c e  M an a ge r  h a nd l e s  m a i l  f o r  t h e  Em pl o ye r .   
T h e  O f f i c e  M a na ge r  m us t  t ak e  un e mp lo ym e n t  i n s u r a n ce  m a t t e r s  
r e q u i r i n g  r e sp on s es  t o  an  o wn e r  o f  t h e  Em pl o ye r ,  “ C V. ”   

3 .  T h e  E mpl o ye r  h i r ed  a  ne w  O ff i c e  Ma n a ge r  i n  D ec e mbe r  2 00 9 .   
S om e  t im e  a f t e r  t he  n e w  O f f i c e  M a na ge r  w a s  h i r e d ,  a nd  o n  o r  
b e f o re  J an u ar y 6 ,  2 0 11 ,  t h e  O f f i c e  M a n a ge r  m a d e  C V a w a r e  o f  
t h e  Ap r i l  9 ,  2 01 0  Be n e f i t  C h a r ge  N o t i c e .  

4 .  C V  ma i l ed  t he  E mp lo ye r ’ s  a p p l i c a t i on  f o r  r e de t e r min a t io n  to  t h e  
D e p a r tm e n t  v i a  t h e  U n i t ed  S t a t e s  Po s t a l  S e r v i c e  w i th  a  p os t a ge  
m et e r  da t e  o f  J an u ar y 7 ,  2 0 11  ( Bd .  Ex h .  2 ) .   Th e  Em plo ye r  s t a t ed  
n o  r e a so n  fo r  f i l i n g  a  l a t e  ap p l i c a t i o n  ( Bd .  Ex h .  2 ) .  
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5 .  O n  J an u a r y 1 2 ,  2 01 1 ,  t h e  De p a r tm e n t  i s s u ed  t wo  d e c i s ion  l e t t e r s  
o n  th e  t im e l i n es s  o f  t h e  Emp lo ye r ’ s  a p p l i c a t i on  f o r  
r e d e t e rm in a t io n  o f  c h a r ge s  p a ya b l e  t o  t wo  c l a im an t s  ( Bd .  Ex hs .  
3 A ,  3 B) .   T h e  D ep a r t m en t ’ s  d ec i s i on s  s t a t e d  t h a t ,  amo n g  o th e r  
t h i n gs ,  “ [ s ] in c e  yo u r  a pp l i c a t i on  wa s  n o t  f i l ed  wi t h in  f i f t e e n  
( 1 5 )  d a ys  a n d  b ec a u s e  yo u  h a v e  no t  e s t a b l i sh e d  a  go o d  and  
s u f f i c i en t  r e as o n  fo r  t h e  d e l a y i n  su bm i t t i n g  th e  ap p l i c a t i o n ,  t he  
Be n e f i t  Ch a r ge  No t i c e  d a t e d  04 - 09 -2 0 10  mu s t  b e  h e ld  t o  be  
f i na l ”   ( Bd .  Ex hs .  3 A ,  3 B) .  

6 .  O n  J an u ar y 2 0 ,  2 011 ,  t h e  Emp lo ye r  p e t i t i on e d  fo r  a  h ea r in g  ( Bd .  
Ex h .  4 ) .  

 
A r i z o n a  R e v i s e d  S t a t u t es ,  S e c t io n  23 -7 3 2 ,  p ro v i d es  i n  p e r t i n en t  pa r t :  

 
B .  T h e  d ep a r tm e n t  ma y g i v e  q u a r t e r l y  n o t i f i ca t i on  to  

e m plo ye r s  o f  b en ef i t s  p a id  an d  c h arge a b l e  t o  t he i r  
a c c o un t s  o r  o f  t h e  s t a tu s  o f  su ch  a c c ou n t s ,  a nd  su ch  
n o t i f i ca t i on ,  i n  t he  a bs e n c e  o f  a n  ap p l i c a t i o n  fo r  
r e d e t e rm in a t io n  f i l e d  wi t h in  f i f t e en  d a ys  a f t e r  
m a i l i n g ,  sh a l l  b e c om e  c on c l us i v e  an d  b in d i n g  on  t he  
e m plo ye r  f o r  a l l  p u rp os e s .   A  r e de t e rm in a t io n  o r  
d e n i a l  o f  a n  ap p l i c a t i o n  b y t h e  d e p a r t m en t  s h a l l  
b e c om e  f in a l  u n l e s s  wi th i n  f i f t een  da ys  a f t e r  
m a i l i n g  o r  d e l i v e r y  o f  t h e  r ed e t e rm in a t io n  o r  d e n i a l  
a n  ap p e a l  i s  f i l e d  w i th  t h e  a pp e a l s  b o ar d .   T he  
r e d e t e rm in a t io ns  m a y b e  i n t ro duc e d  in  a n y  
s ub s eq u en t  a dmi n i s t r a t i v e  o r  j ud i c i a l  p r o c ee d i n gs  
i nv o l v in g  t h e  de t e rmi n a t i on  o f  t h e  r a t e  o f  
c o n t r i bu t io ns  o f  a ny  e m p lo ye r  f o r  a n y  c a l e nd a r  ye a r .   
[ E mp h as i s  a dd e d]  

 
A r i z o n a  A dm in i s t r a t i v e  C od e ,  S e c t i on  R6 - 3 - 1 40 4 ,  p r ov i d es  i n  p e r t i n e n t  

p a r t :  
     *           *           *  

 
B .  T h e  s ub mis s i on  o f  a n y p a ym e n t ,  a pp ea l ,  ap p l i c a t i on ,  

r e q u es t ,  no t i c e ,  o b j e c t io n ,  p e t i t i on ,  r e p o r t ,  o r  o th e r  
i n fo rm at io n  o r  d oc u m en t  no t  wi th i n  t he  sp e c i f i ed  
s t a tu to r y o r  r e gu la t o r y p e r i od  s h a l l  b e  co ns i d e re d  
t im e l y i f  i t  i s  e s t ab l i s h ed  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r tm e n t  t h a t  t he  d e l a y i n  s ub mis s io n  w as  du e  t o :  
D e p a r tm e n t  e r ro r  o r  m i s i n fo rm at io n ,  d e l a y o r  o t h e r  
a c t i on  o f  t he  Un i t e d  S t a t es  Po s t a l  S e rv i c e  o r  i t s  
s u c c es s o r ,  o r  wh en  t h e  d e l a y i n  s u bmi ss i on  w a s  b e -
c a u s e  t h e  i n d iv id ua l  ch a n ged  h i s  m a i l i n g  a dd r es s  a t  
a  t im e  wh e n  t he r e  w o u l d  h a v e  b e e n  n o  r e as on  f o r  
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h im  t o  n o t i f y  t h e  D e p a r tm e n t  o f  t h e  a d d r es s  c h an ge .  
[ E mp h as i s  a dd e d]  

1 .  Fo r  su bmi ss i on  t h a t  i s  no t  wi th i n  t h e  s t a tu to r y  
o r  r e gu l a to r y  p e r io d  t o  b e  co ns i d e r ed  t i me l y,  
t h e  i n t e r es t ed  p a r ty  m u s t  su bmi t  a  wr i t t en  ex -
p l an a t io n  se t t i n g  f o r t h  t h e  c i r c um s ta n c e s  o f  
t h e  d e l a y.  

2 .  T h e  Di r e c t o r  s h a l l  d es i gn a t e  pe r son n e l  w ho  
a r e  t o  d e c i de  wh e t h er  an  ex t en s io n  o f  t im e  
s h a l l  b e  g r an t ed .  

3 .  N o  s ubm iss io n  sha l l  b e  c on s i d e r e d  t im e l y i f  
t h e  d e l a y i n  f i l i ng  w a s  u n re a so n ab le ,  a s  d e -
t e rm in ed  b y t h e  De p a r t m en t  a f t e r  c on s i d e r in g  
t h e  c i r c ums ta n c es  i n  t h e  c as e .  

     *           *           *  
 

O n  A p r i l  9 ,  20 10 ,  t h e  D ep a r t me n t  m ai l e d  a  Be n e f i t  C h ar ge  N o t i c e  t o  t he  
E mp lo ye r .   T h e  E mp lo ye r  f i l e d  an  a p p l i c a t i o n  f o r  r e d e t e rmi n a t i on  b y t h e  
D e p a r tm e n t  on  J a nu a r y 7 ,  2 0 11 ,  ov e r  f i f t e e n  d a ys  a f t e r  t h e  no t i c e  w as  ma i l ed .   
T h e  E mp lo ye r  f i l ed  i t s  a pp l i ca t i on  fo r  r e d e t e rmi n a t i on  l a t e  b e c a us e  t he  r e ce n t l y  
h i re d  Of f i c e  M a n age r  f a i l e d  t o  p r omp t l y b r i n g  t h e  do cu m en t  t o  t h e  a t t en t i on  o f  
t h e  Em plo ye r ’ s  o wn e r .  

 
T h e  Em pl o ye r  h a s  n o t  e s t ab l i s h ed  a n y  f a c t  t h a t  w o u l d  i nv ok e  th e  

p r ov i s i on s  o f  A r i z o n a  A dmi n i s t r a t i v e  C o d e ,  Se c t io n  R6- 3 - 14 04 ( B) ,  a n d  pe r mi t  
f i nd i n g  t h e  ap p l i c a t i o n  fo r  r e d e t e rmi na t i on  t im e l y f i l e d .   A c c or d i n gl y,   

 
T H E APP E A LS  BO A RD  A FFI R MS  t h e  De p a r tm e n t ’ s  de c i s i on s  d a t ed  

J a nu a r y 1 2 ,  2 01 1 ,  r e ga r d i n g  th e  l a t e  f i l i n g  o f  t h e  Em pl o ye r ’ s  a p p l i c a t i on  f o r  
r e d e t e rm in a t io n  o f  t h e  Ap r i l  9 ,  2 01 0  Be n e f i t  C h a r ge  N o t i c e .  

 
T h e  Em plo ye r  d i d  n o t  f i l e  an  a p p l i c a t i o n  fo r  r ed e t e r mina t i on  o f  t h e  Ap r i l  

9 ,  20 10  Be n e f i t  C h ar ge  N o t i c e  wi th in  t he  t i m e  pe r io d  a l l o w e d ,  pu r sua n t  t o  
A r i z o n a  R e v i s e d  S t a t u t es  §  2 3 -7 32 ( B) .  
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T h e  Ben e f i t  C h ar ge  N o t i c e  d a t e d  Ap r i l  9 ,  2 01 0 ,  r e m ain s  i n  fu l l  f o r c e  and  
e f f e c t .  
 
 

D A T ED :  
 

A PP EA LS  BO AR D 
 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
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H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .  W e c on s id e r  t h e  r e qu e s t  f o r  r ev i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  

m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

 
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

 
C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  

r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

 
D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  

a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 

Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions  
 

___________________________________________________________________________________ 
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A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )  E r :  x x xx   A c c t .  No :  x xx xx xx -0 0 0  
 
  
(x )  E LI  D  G O LO B  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  
 



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
 

A p p e a l s  Bo a r d  No .  T - 12 61 69 8 -0 01 - B 
_____________________________________________________________________________________ 
 
 S TA T E O F  AR IZO N A  E  S  A  T AX  U NIT  

℅ E LI  D  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M  FO R  BE NE FITS  - - -  T h e  D ep a r t m en t  o f  E c on omi c  S ec u r i t y  
p r ov id es  l a n gua ge  a s s i s t an c e  f r e e  o f  c h a r ge .   Fo r  a s s i s t a n c e  i n  yo u r  p r e f e r r ed  
l a n gu a ge ,  p l e as e  c a l l  ou r  O f f i c e  o f  App e a l s  ( 60 2 )  34 7- 634 3 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US  BEN E FIC IOS - - -  T h e  D e pa r t m en t  o f  E c on omi c  S ec u r i t y  s u mi n i s t r a  a yu d a  
d e  l o s  i d i om as  g r a t i s .   P a r a  r e c ib i r  a yu d a  e n  s u  i d i om a  p r e fe r id o ,  po r  f a v or  
c o mu ni c a r s e  c on  l a  o f i c i n a  d e  ap e l ac io n es  (6 02 )  34 7 -6 343 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
A FFI R M E D 

 

T H E  E M PLO YE R  p e t i t i o ne d  fo r  a  h ea r in g  f r om  th e  D epa r tm e n t ’ s  d ec i s i on  
l e t t e r  i s s ue d  on  D ec e m be r  3 0 ,  2 01 0 ,  wh i ch  h e l d :    

S i n c e  yo u r  a pp l i ca t i o n  w as  n o t  f i l ed  w i th in  f i f t e en  (1 5 )  
d a ys  a n d  b e c a us e  yo u  h a v e  n o t  e s t ab l i s h ed  a  go o d  a nd  
s u f f i c i en t  r ea so n  f o r  t h e  d e l a y  i n  su bmi t t i n g  t h e  
a p p l i c a t i o n ,  t h e  Ben e f i t  Ch a r ge  N o t i ce  d a t e d  1 0 -0 8- 20 10  
m us t  be  h e ld  t o  b e  f i na l .  
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T h e  r eq u es t  f o r  a  he a r in g  h a v i n g  b ee n  t im e l y f i l ed ,  t h e  A p p e a l s  Bo a rd  has  
j u r i s d i c t i o n  i n  t h i s  m a t t e r  p u rs u an t  t o  A .R .S .  §  23 -7 32 ( B) .  

A t  t h e  d i r e c t i o n  o f  t h e  A pp e a l s  Bo a rd  a n d  f o l l ow in g  w r i t t en  n o t i c e  t o  t he  
p a r t i e s ,  a  t e l e ph on e  h ea r in g  w as  co n du c t e d  b e fo r e  R OBE RT  T .  N ALL ,  a n  
A d min i s t r a t i v e  La w  J ud ge ,  o n  No v em b er  3 0 ,  2 01 1 .   A t  t h e  s ch e du l ed  t im e ,  a l l  
p a r t i e s  w e r e  g i v en  a n  o pp o r t un i t y  t o  p r e s e n t  e v id e n c e  on  t h e  fo l l ow in g  i s s u es :  

1 .  W h e th e r  t h e  Em plo ye r  f i l ed  a  t im e l y a p p l i c a t i o n  f o r  
r e d e t e rm in a t io n  b y t h e  D ep a r t me n t .  

2 .  W h e th e r  t he  Be n e f i t  Ch a r ge  N o t i c e ,  U C -6 02 A,  b e c ame 
f i na l  d u r i n g  th e  i n t e r im  p e r io d  b e f o r e  t h e  E mp lo ye r  f i l ed  
a n  ap p l i c a t i o n  f o r  r e d e t e r min a t io n .  

A ut ho r i t i e s :   

A .R .S .  §  2 3 - 73 2 ( B) ,  a nd  A r i z on a  A dm in i s t r a t i v e  C od e ,  
S e c t i on  R 6- 3 -1 40 4 .    

 
T h e  E mpl o ye r  d i d  n o t  ap p e a r .   A  wi tn e s s  fo r  t h e  D e pa r tm e n t  ap p ea r e d  a nd  

t e s t i f i e d .   Co un s e l  f o r  t h e  D ep a r tme n t  ap p e ar e d .   F iv e  Bo a r d  Ex h ib i t s  w e r e  
a d mi t t e d  i n to  e v i d en c e .  

 
T H E  APP EA LS  BO A RD  FIN D S  t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  

a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   
 
1 .  O n  Oc to b er  8 ,  20 1 0 ,  t h e  De p a r tme n t  ma i l ed  a  BEN E FIT  

C H AR GE  NO T IC E  ( UC - 60 2A )  t o  t he  Em pl o ye r ’ s  a d d re s s  o f  
r e c o rd  ( Bd .  Ex hs .  1A - 1 B) .    

2 .  O n  N ov em b e r  1 ,  2 01 0 ,  t he  E mpl o ye r  f i l e d  b y f a x  a n  a pp l i c a t i on  
f o r  r e d e t e rmi n a t i on  o f  t h e  BE NE FIT  C H AR GE  NO T IC E ( Bd .  
Ex h .  2 ) .   Th e  Emp lo ye r  o f f e r ed  no  ex p l a na t i on  fo r  f i l i n g  i t s  
a p p l i c a t i o n  fo r  r ed e t e r min a t io n  mo re  t h an  1 5  d a ys  a f t e r  t h e  
BE N E FIT  C H AR GE N O T IC E  w a s  se r v ed  up on  th e  E mpl o ye r .   

3 .  O n  D e c em b er  3 0 ,  2 0 10 ,  t h e  De p a r tme n t  i s s u ed  i t s  d e c i s io n  on  
t h e  t i m e l i ne s s  o f  t h e  Emp lo ye r ’ s  a p p l i c a t i on  f o r  
r e d e t e rm in a t io n .   T h e  D e pa r tm en t  h e l d  t h a t  b e c au s e  t he  
E mp lo ye r  d id  n o t  f i l e  i t s  ap p l i c a t i o n  fo r  r ed e t e rm in a t io n  w i t h in  
1 5  d a ys ,  “ … th e  Ben e f i t  C ha r ge  N o t i ce  d a t ed  10 - 08 -2 010  mu s t  
b e  h e ld  t o  b e  f i n a l ”  ( Bd .  Ex h .  3 ) .   

4 .  O n  J a nu a r y 1 2 ,  2 011 ,  t h e  Em pl o ye r  f i l e d  a  t im e l y p e t i t i on  f o r  a  
h e a r i n g .   T h e  E mp lo ye r  d i d  n o t  ad dr e s s  t h e  t im e l i n es s  i s s ue ,  
a n d  a ga i n  d id  n o t  o f f e r  an y e x p l an a t io n  fo r  f i l i n g  a  l a t e  
a p p l i c a t i o n  f o r  r ede t e rmi n a t i on  ( Bd .  Ex hs .  4A ,  4C ) .    
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5 .  T h e  E mpl o ye r  d i d  n o t  s pe c i f y w h a t  e f f o r t s  t h e  Em ploye r  h a d  
u n de r t a k en  to  e nsu r e  i t s  a p p l i c a t i on  f o r  r e d e t e rmi n a t io n  w as  
f i l e d  wi th i n  t h e  t ime  p e r io d  a l l o w ed  by  l a w  ( Bd .  Ex h .  4 A) .  

 

A r i z o n a  R e v i s e d  S t a t u t es  §  2 3 -7 32 ( B) ,  p ro v i d es  i n  p e r t i ne n t  p a r t :  
 

B .  T h e  d ep a r tm e n t  ma y g i v e  q u a r t e r l y  n o t i f i ca t i on  to  
e m plo ye r s  o f  b en ef i t s  p a id  an d  c h arge a b l e  t o  t he i r  
a c c o un t s  o r  o f  t h e  s t a tu s  o f  su ch  a c c ou n t s ,  a nd  su ch  
n o t i f i ca t i on ,  i n  t he  a bs e n c e  o f  a n  ap p l i c a t i o n  fo r  
r e d e t e rm in a t io n  f i l e d  wi t h in  f i f t e en  d a ys  a f t e r  
m a i l i n g ,  s h a l l  b e co m e  c on c l us i v e  a nd  b in d i n g  up on  
t h e  em pl o ye r  f o r  a l l  p u rp os es .   A  r e de t e rm in a t io n  o r  
d e n i a l  o f  a n  ap p l i c a t i o n  b y t h e  d e p a r t m en t  s h a l l  
b e c om e  f in a l  u n l e s s  wi th i n  f i f t een  da ys  a f t e r  
m a i l i n g  o r  d e l i v e ry  t h e r e o f  a n  a pp e a l  i s  f i l e d  w i t h  
t h e  ap p e a l s  bo a r d .   T h e  r e d e t e rmi n a t io ns  m a y b e  
i n t ro du c e d  in  any  s u b s eq u en t  a dm in i s t r a t i v e  o r  
j ud i c i a l  p ro c e ed in gs  i nv o l v in g  th e  d e t e r mi n a t i on  o f  
t h e  r a t e  o f  c o n t r ib u t io ns  o f  an y e m p lo ye r  f o r  a n y  
c a l en d a r  ye a r  …  [ Em ph a s i s  ad d ed] .    

 
T h e  r ec o rd  r ev e a l s  t h a t  a  c op y o f  t h e  BE N E FIT  C H AR GE  N OT IC E  w a s  s en t  

b y m a i l  on  O c to b e r  8 ,  2 01 0 ,  t o  t h e  E mp lo ye r ' s  l a s t  k no w n  a d dr e s s  o f  r e co rd .   The  
d o cu m en t  i n c lu d ed  t h e  fo l l ow in g  i n s t ru c t io ns  ( Bd .  Ex h .  1 ) :  

 
PR O TES T  R IG H T S:   T h e  c ha r ge s  s ho w n  wi l l  b e c ome  
c o n c l us i v e  a nd  b i nd in g ,  p u rsu a n t  t o  A .R .S .  §  2 3 -7 32 ( B) ,  
u n l e s s  a  w r i t t en  r eq u es t  fo r  r e v i e w  i s  f i l ed  w i th in  15  d ays  
o f  t he  m ai l i n g  d a t e  sh o wn  ab ov e .  …  (Bd .  Ex h .  1 A) .  

 
T h e  Em plo ye r ’ s  a pp l i c a t i on  f o r  r ed e t e r mi n a t i on  w as  f i l e d  o n  N ov e mb e r  1 ,  

2 0 10 ,  wh i c h  i s  mo r e  t h a n  15  d a ys  a f t e r  t h e  d a t e  o f  t h e  BE NE FIT  C H A R GE 
N O T IC E .   T h e  E mp lo ye r ’ s  a p p l i c a t i on  f o r  r ed e t e rm in a t i on ,  t h e re f o re ,  w as  n o t  
f i l e d  wi th i n  t h e  s t a t u t o r y t im e .  
 

A r i z o n a  A dm in i s t r a t i v e  C od e ,  S e c t i on  R6 - 3 - 1 40 4 ,  p r ov i d es  i n  p e r t i n e n t  
p a r t :  

A .  Ex c ep t  a s  o t h e rwi s e  p ro v id e d  b y s t a tu t e  o r  b y  
D e p a r tm e n t  r e gu l a t i on ,  a n y  p a ym e n t ,  a p p e a l ,  a p p l i -
c a t i on ,  r eq u es t ,  no t i c e ,  ob j e c t io n ,  p e t i t i on ,  r ep or t ,  
o r  o th e r  i n fo rm a t io n  o r  do c um en t  s ub mi t t ed  t o  t he  
D e p a r tm e n t  sh a l l  b e  c o ns i d e r ed  r e ce i v ed  b y a n d  
f i l e d  wi th  t h e  D e p ar tm e n t :  
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1 .  I f  t r a n smi t t ed  v i a  t h e  Un i t ed  S t a t es  Po s t a l  
S e rv i c e  o r  i t s  suc c e s so r ,  o n  t he  da t e  i t  i s  
m a i l ed  as  sh o wn  b y  t h e  p os t m ar k ,  o r  i n  t h e  a b -
s e n c e  o f  a  p o s tm ar k  t he  p os t a ge  m ete r  m a r k ,  
o f  t h e  en v e lo p e  in  w h i c h  i t  i s  r e c e i ve d ;  o r  i f  
n o t  po s tm a rk e d  o r  p os t a ge  m et e r  m a rk e d  o r  i f  
t h e  m a r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  on  
t h e  do c um en t  a s  t he  d a t e  o f  c omp l e t i on .  

2 .  I f  t r a n smi t t ed  b y a n y m e a n s  o t h e r  t h an  th e  
U n i t ed  S t a t es  P os t a l  S e r v i c e  o r  i t s  su c c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e ce i v ed  b y t h e  D ep a r tm e n t .  

*           *           *  
B .  T h e  s ub mis s i on  o f  a n y p a ym e n t ,  a pp ea l ,  ap p l i c a t i on ,  

r e q u es t ,  no t i c e ,  o b j e c t io n ,  p e t i t i on ,  r e p o r t ,  o r  o th e r  
i n fo rm at io n  o r  d oc u m en t  no t  wi th i n  t he  sp e c i f i ed  
s t a tu to r y o r  r e gu la t o r y p e r i od  s h a l l  b e  co ns i d e re d  
t im e l y i f  i t  i s  e s t ab l i s h ed  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r tm e n t  t h a t  t he  d e l a y i n  s ub mis s io n  w as  du e  t o :  
D e p a r tm e n t  e r ro r  o r  m i s i n fo rm at io n ,  d e l a y o r  o t h e r  
a c t i on  o f  t he  Un i t e d  S t a t es  Po s t a l  S e rv i c e  o r  i t s  
s u c c es s o r ,  o r  wh en  t h e  d e l a y i n  s u bmi ss i on  w a s  b e -
c a u s e  t h e  i n d iv id ua l  ch a n ged  h i s  m a i l i n g  a dd r es s  a t  
a  t im e  wh e n  t he r e  w o u l d  h a v e  b e e n  n o  r e as on  f o r  
h im  to  n o t i f y  t h e  De p a r t m en t  o f  t h e  add r e s s  c h an ge .  

1 .  Fo r  su bmi ss i on  t h a t  i s  no t  wi th i n  t h e  s t a tu to r y  
o r  r e gu l a to r y  p e r io d  t o  b e  co ns i d e r ed  t i me l y,  
t h e  i n t e r es t e d  p a r t y  m u s t  s ubm i t  a  w r i t t e n  
ex p l a na t i on  s e t t i n g  f o r t h  t h e  c i r c um s ta n c e s  o f  
t h e  d e l a y.  

2 .  T h e  Di r e c t o r  s h a l l  d es i gn a t e  pe r son n e l  w ho  
a r e  t o  d e c i de  wh e t h er  an  ex t en s io n  o f  t im e  
s h a l l  b e  g r an t ed .  

3 .  N o  s ubm iss io n  sha l l  b e  c on s i d e r e d  t im e l y i f  
t h e  d e l a y i n  f i l i n g  w a s  u n r e a so na b l e ,  a s  
d e t e r min e d  b y  t h e  D e p ar tme n t  a f t e r  
c o ns id e r i n g  th e  c i r c u ms t a n c es  i n  t he  ca s e .  

*           *           *  
C .  A n y n o t i ce ,  r ep o r t  f o rm ,  d e t e r min a t io n ,  d e c i s io n ,  

a s s es sm e n t ,  o r  o t h e r  d o cu m en t  ma i l e d  b y  t h e  
D e p a r tm e n t  s h a l l  b e  c on s id e r e d  as  h av in g  b e en  
s e r v ed  o n  t h e  a dd re s s e e  o n  th e  d a t e  i t  i s  m a i l ed  t o  
t h e  ad dr e s s e e ’ s  l a s t  kn o wn  a dd r es s  i f  n o t  s e rv e d  in  
p e r so n .  . . .  [ Em ph a s i s  a dd e d] .  
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T h e  Em pl o ye r  d i d  n o t  p a r t i c ip a t e  a t  t h e  h e a r i n g  a n d ,  t hu s ,  h a s  o f f e r ed  no  
ex p l a na t i on  f o r  f i l i n g  a  l a t e  ap p l i c a t i o n  f o r  r e de t e r min a t io n .   Th e  E mp lo ye r  d id  
n o t  m e e t  t h e  s t a tu t o r y r e q u i r em en t  t o  k e ep  t h e  c h a r ges  f ro m  b e co min g  f i na l ,  
b e c a us e  t h e  E mpl oye r  d i d  n o t  f i l e  a  t im e l y a p p l i c a t i on  fo r  r e de t e r min a t io n .   

 
T h e  Em pl o ye r  h a s  n o t  a l l e ge d  a nd  e s t a b l i sh e d  an y f a c t  t h a t  w ou l d  i n vo ke  

t h e  p r ov i s i on s  o f  A r i z on a  A dmi n i s t r a t i v e  Co d e ,  S ec t io n  R 6 -3 -1 40 4 ( B) ,  a nd  
p e rm i t  f i n d i n g  t ha t  t h e  Em pl o ye r ’ s  a p p l i c a t i o n  f o r  r e d e t e rm in a t io n  o f  t he  
BE N E FIT  C H AR GE N O T IC E  w a s  t im e ly  f i l e d .   A c co r d in g l y,   

 
T H E  APP EA LS  B O A RD  A FFI R M S  t h e  D ep a r tm e n t ’ s  D e c e mb e r  30 ,  2 010  

d e c i s i on  r e ga r d i ng  t h e  l a t e  f i l i ng  o f  t h e  E mp loye r ’ s  a p p l i c a t i on  f o r  
r e d e t e rm in a t io n .  

T h e  O c t o be r  8 ,  20 10  BE NE FIT  C H ARG E  NO T IC E  r em ain s  i n  fu l l  f o rc e  an d  
e f f e c t .  
 

D A T ED :  
 

A PP EA LS  BO AR D 
 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  



A p p e a l s  Bo a r d  No .  T - 12 61 69 8 -0 01 - B  -  P a ge  6  

i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .   W e  co ns i de r  t h e  r e qu es t  fo r  r e v i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  

m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

 
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

 
C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  

r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

 
D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  

a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 

Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions  
 

___________________________________________________________________________________ 
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A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )  E r :  x x xx   A c c t .  No :  x xx xx xx -0 0 0  
 
(x )  E r ’ s  2 n d  a d d re s s :  
  

x x x  
  
(x )  E LI  D  G O LO B  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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x x xx  S TA T E O F  AR IZO N A  E  S  A  T AX  U NIT  

℅ E LI  D  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M  FO R  BE NE FITS  - - -  T h e  D ep a r t m en t  o f  E c on omi c  S ec u r i t y  
p r ov id es  l a n gua ge  a s s i s t an c e  f r e e  o f  c h a r ge .   Fo r  a s s i s t a n c e  i n  yo u r  p r e f e r r ed  
l a n gu a ge ,  p l e as e  c a l l  ou r  O f f i c e  o f  App e a l s  ( 60 2 )  34 7- 634 3 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US  BEN E FIC IOS - - -  T h e  D e pa r t m en t  o f  E c on omi c  S ec u r i t y  s u mi n i s t r a  a yu d a  
d e  l o s  i d i om as  g r a t i s .   P a r a  r e c ib i r  a yu d a  e n  s u  i d i om a  p r e fe r id o ,  po r  f a v or  
c o mu ni c a r s e  c on  l a  o f i c i n a  d e  ap e l ac io n es  (6 02 )  34 7 -6 343 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
D IS M ISSE D 

 

T H E  E M PLO YE R  p e t i t i o ne d  fo r  a  h ea r in g  f r om  th e  D epa r tm e n t ’ s  d ec i s i on  
l e t t e r  i s s ue d  on  J u ly  2 6 ,  20 10 ,  wh ic h  h e ld  i n  p a r t  a s  fo l l o w s :    

…  yo u r  f ax  an d  l e t t e r  o f  J un e  2 ,  20 10  r e q ue s t i n g  a  r ev i ew  
o f  t h e  D e t e rm in a t io ns  a r e  un t im e l y b e c a u se  t h e y w e r e  n o t  
s ub mi t t e d  wi t h in  t h e  f i f t e e n  ( 15 )  d a y  a p p e a l  p e r i od  wh ic h  
ex p i r ed  on  F r id a y ,  M a y 2 8 ,  20 10 .  …  T h e  D e p a r tm en t  
m ai l ed  t h e  D e t e rmi n a t i on s  wh i c h  a re  t h e  s ub j ec t  o f  t he  
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i n s t a n t  ap p e a l  o n  T h ur sd a y,  M a y 1 3 ,  2 01 0 ,  v i a  c e r t i f i ed  
m ai l  …  to  [ t h e  Emp lo ye r ’ s ]  l a s t  k now n  a dd r es s  o f  r e c o r d  
…  …  th e  D e t e rm in a t io ns  a n d  Ass e s sm e n t  i s s u ed  on  M ay  
1 3 ,  20 10  a r e  f i n a l .  

T h e  Ap p ea l s  Bo a rd  h a s  j u r i s d i c t i on  in  t h i s  m a t t e r  p u rs u an t  t o  A .R .S .  §  2 3 -
7 2 4( B) .  

 
W i t h  no t i ce  t o  bo th  p a r t i e s ,  a n  A pp ea l s  Bo a r d  h e a r i n g  w a s  co nv e n ed  b y  

R O BER T  T .  NA LL,  a n  Ap p e a l s  Bo a rd  A d min i s t r a t i v e  La w  J ud ge ,  on  Thu rsd ay ,  
J u ly  7 ,  20 11 .   A l l  p a r t i e s  w e r e  g iv e n  a n  o pp o r tu n i t y  t o  p r e s en t  e v i d en c e  on  t he  
f o l l o wi n g  i s s ue s :  

1 .  W h e th e r  t h e  Emp loye r  f i l e d  a  t im e l y p e t i t i o n  f o r  h ea r ing  
b y t h e  A pp e a l s  Bo ar d .   

A ut ho r i t y :  A .R .S .  §  23 -7 32 ( B) ,  an d   
A r i z o n a  A dmi n i s t r a t i v e  C od e ,  S e c t i on s  R 6 -3 -1 404  

a n d  R6 -3 - 15 06 .    

2 .  I f  t h e  r e qu es t  f o r  h e a r i n g  w as  f i l ed  t i me l y,  w h e th e r  t h e  
E mp lo ye r  f i l ed  a  w r i t t e n  re qu e s t  f o r  r e co ns i d e r a t i on  
w i t h i n  15  d a ys  f o l l o wi n g  m ai l i n g  o f  t he  
D E TE RM IN A T IO N  O F  U N E MP LO Y M E NT  IN S U R AN CE 
LIA B I L IT Y  t o  t h e  E m plo ye r ’ s  l a s t  k n ow n  ad d r es s  o f  
r e c o rd .  

3 .  I f  t h e  r e qu es t  f o r  h e a r i n g  w as  f i l ed  t i me l y,  w h e th e r  t h e  
E mp lo ye r  f i l ed  a  w r i t t e n  re qu e s t  f o r  r e co ns i d e r a t i on  
w i t h i n  15  d a ys  f o l l o wi n g  m ai l i n g  o f  t he  
D E TE RM IN A T IO N  O F  LIA B IL IT Y  F O R  E MP LO Y M E NT 
O R  W AG ES  t o  t he  E mp lo ye r ’ s  l a s t  k n ow n  ad d r es s  o f  
r e c o rd .  

4 .  W h e th e r  e a ch  N OT IC E  O F  A S SE SSM E NT  b e c am e  f ina l  
d u r i n g  t h e  i n t e r i m  p e r i od  b e f o r e  t h e  E mpl o ye r  f i l e d  a  
w r i t t e n  p e t i t i o n  f o r  r e a s s es sm en t .  

A ut ho r i t i e s :  A .R .S .  § §  23 - 72 4 ,  23 - 73 8 ,  2 3 -7 45 ,  an d  Ar i z o na  
A d min i s t r a t i v e  Co de ,  S e c t i on  R 6- 3 -1 40 4 .    

 
S e ve n  Bo a r d  Ex h ib i t s  w e r e  a dmi t t ed  i n to  e v id e n c e  wi th o u t  o b j e c t i on .   A  

w i t n es s  f o r  t h e  T ax  S e c t io n  o f  t h e  De p a r t m en t  ap p e a red  a nd  t e s t i f i e d ,  and  th e  
D e p a r tm e n t  w a s  r ep r e s en t e d  b y c o u n se l .   T h e  Em plo ye r  d id  n o t  a pp e a r .  
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T H E  APP EA LS  BO A RD  FIN D S  t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  
a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   

 
1 .  O n  Ma y 1 3 ,  20 10 ,  t h e  D e p ar tm en t  m ai l e d  a  D E TER M IN A T IO N  

O F  U N EMP LO Y M E N T  IN S UR A NCE LIA B IL IT Y  t o  t h e  Em -
p lo ye r ’ s  a dd r es s  o f  r e c o r d  ( Bd .  Ex h .  1 ) .  

2 .  O n  D e c em be r  2 7 ,  2 01 1 t he  D e p a r t me n t  m ai l ed  a  
D E TE RM IN A T IO N  O F  LIA B I LIT Y  FO R  EMP LO Y M EN T  OR 
W AG ES  to  t h e  Empl o ye r ’ s  a d dr e s s  o f  r e c o r d  ( Bd .  Ex h .  2 ) .  

3 .  O n  J u n e  2 ,  2 01 0 ,  t h e  E mpl o ye r  p o s tm a rk e d  i t s  r e que s t  f o r  
r e c o ns i d e r a t i o n  con t es t i n g  th e  D ep ar tm e n t ’ s  d e t e rmi na t i on s ,  
a n d  a l so  f ax e d  i t s  r e q u es t  f o r  r e c ons id e r a t i on .   I t s  d oc u m en t s  
d id  no t  c ha n ge  t h e  E mp lo ye r ’ s  a dd r es s  o f  r e co rd ,  an d  no  f o rm al  
c h a n ge  o f  ad d r es s  h a s  b e en  f i l ed  w i t h  t h e  D ep a r tme n t  ( Bd .  
Ex hs .  3 ,  4 A ) .  

4 .  O n  J u l y  2 6 ,  2 01 0 ,  t h e  D e p ar tm en t  i s su e d  i t s  d e c i s io n  o n  t h e  
t im e l i n es s  o f  t h e  E mpl o ye r ’ s  r e q ue s t  f o r  r e co ns i d e r a t i on ,  
h o l d i n g  th a t  t h e  15 - d a y a p p e a l  p e r i od  ex p i r ed  o n  M a y 2 8 ,  2 01 0 ,  
a n d  t h e  M a y 1 3 ,  2 0 10  d e t e rmi n a t i on s  ha d  b ec om e  f i na l  ( Bd .  
Ex hs .  4 B,  4C ) .  

5 .  T h e  D e p ar tm en t ’ s  J u l y 2 6 ,  20 10  l e t t e r  s en t  b y c e r t i f i ed  m ai l  
w a s  r e t u rn ed  b y t h e  p o s t a l  s e r v i c e  ma r k e d  “U n c l a i me d  U n a b l e  
t o  Fo rw a r d”  ( Ex h .  5 C ) .   I t  h a d  b e e n  a d d r es s e d  to  Su i t e  3 0 1- B ,  
a l t ho u gh  th e  Emp lo ye r ’ s  l e t t e r he a d  us e s  S u i t e  20 1( B) .   O n  t he  
E mp lo ye r ’ s  e n ve lop e  po s tm a r k ed  J une  2 ,  2 01 0 ,  t h e  Emp lo ye r  
d id  no t  l i s t  a  su i t e .   A c co rd in g  to  t he  b u i l d i n g ’s  r e a l t o r ,  bo t h  
s u i t e s  w e r e  r en t e d  t o  t h e  Em pl o ye r  a n d  a r e  va c a n t .  

6 .  T h e  Emp lo ye r  r e q u e s t ed  a  f o rm al  h ea r in g  i n  a  ha nd - d e l iv e red  
l e t t e r  d a t ed  O c to be r  29 ,  2 01 0 .   T he  E mp lo ye r  d id  no t  p r e s en t  
a n y r e a s o n  f o r  f i l i n g  a  l a t e  r equ e s t  f o r  r e co ns i de r a t i on  
r e ga r d in g  e i t h e r  de t e rmi n a t i on .   The  E mp lo ye r  a l s o  d id  no t  
p r e s en t  an y r e a s o n  f o r  f i l i n g  a  l a t e  p e t i t i o n  f o r  he a r i ng  ( Bd .  
Ex h .  6 ) .    

7 .  T h e  E mpl o ye r  d i d  n o t  s pe c i f y w h a t  e f f o r t s  t h e  Em ploye r  h a d  
u n de r t a k en  t o  e nsu r e  t ha t  i t s  r eq u es t  fo r  r e c on s id e r a t i o n  w as  
f i l e d  wi t h i n  t h e  t im e  p e r io d  a l l o w ed  b y l a w ,  a n d  t o  en su r e  t h a t  
i t s  p e t i t i o n  f o r  h e a r i n g  w as  f i l e d  wi t h i n  t he  t im e  p e r io d  a l l o wed  
b y l a w .  

 

A r i z o n a  R e v i s e d  S t a t u t es  §  2 3 -7 24 ,  p ro v i d es  i n  p a r t  a s  fo l l o ws :  
 

A .  W h e n  t he  d ep a r t men t  m ak e s  a  d e t e rmin a t io n ,  w h i ch  
d e t e r min a t io n  s h a l l  b e  m a d e  e i t he r  on  t h e  mot io n  o f  



A p p e a l s  Bo a r d  No .  T - 12 58 97 4 -0 01 - B  -  P a ge  4  

t h e  d e p ar tm en t  o r  o n  a pp l i c a t i on  o f  a n  e m plo yi n g  
u n i t ,  t h a t  a n  e mp loyi n g  u n i t  c ons t i t u t e s  a n  e mpl o ye r  
a s  d e f i n ed  in  s ec t i on  2 3 -6 13  o r  t h a t  s e rv i c es  
p e r f o r me d  fo r  o r  i n  c on n e c t i on  wi t h  t h e  b us i n es s  o f  
a n  e mp lo yi n g  u n i t  c o ns t i t u t e  em pl o ym e n t  a s  d e f i n ed  
i n  s e c t io n  2 3 -6 15  t h a t  i s  n o t  ex emp t  u n d er  s e c t i on  
2 3 -6 17  o r  t h a t  r emu n e r a t i on  fo r  s e r v i c e s  co ns t i t u t es  
w a ge s  a s  d e f ine d  in  s e c t io n  2 3 -6 22 ,  t h e  
d e t e r min a t io n  sh a l l  b e co m e f i n a l  w i th  r e sp e c t  t o  t h e  
e m plo yi n g  u n i t  f i f t e e n  d a ys  a f t e r  w r i t t en  no t i ce  i s  
s e r v ed  pe r so n a l l y ,  b y e l e c t r on i c  t r a nsm is s io n  o r  b y  
m ai l  ad dr e s s e d  to  t h e  l a s t  k no wn  a d d r es s  o f  t he  
e m plo yi n g  u n i t ,  u n l e s s  w i t h in  suc h  t im e  th e  
e m plo yi n g  u n i t  f i l e s  a  w r i t t en  r e q u es t  fo r  
r e c o ns i d e r a t i o n .  

B .  W h e n  a  r eq u es t  f o r  r e c on s i de r a t i on  i s  f i l ed  as  
p r e s c r ib ed  i n  s ub s e c t i on  A  o f  t h i s  s e c t i on ,  a  
r e c o ns i d e r e d  d e t e rm in a t io n  sh a l l  b e  m ad e .   T h e  
r e c o n s i d e r e d  d e t e r mi n a t i o n  s h a l l  b e c o me  f i n a l  w i t h  
r e s p e c t  t o  t h e  e mp l o y i n g  u n i t  t h i r t y  d a y s  a f t e r  w r i t t e n  
n o t i c e  o f  t h e  r e c o n s i d e r e d  d e t e r mi n a t i o n  i s  s e r ve d  
p e r s o n a l l y ,  b y  e l e c t r o n i c  t r a n s mi s s i o n  o r  b y  ma i l  
a d d r e s s e d  t o  t h e  l a s t  k n o w n  a d d r e s s  o f  t h e  e mp l o y i n g  
u n i t ,  u n l e s s  w i t h i n  s u c h  t i me  t h e  e mp l o y i n g  u n i t  f i l e s  
w i t h  t h e  a p p e a l s  b o a r d  a  w r i t t e n  p e t i t i o n  f o r  h e a r i n g  o r  
r e v i e w .   T h e  d e p a r t me n t  ma y  f o r  g o o d  c a u s e  e x t e n d  t h e  
p e r i o d  w i t h i n  w h i c h  t h e  w r i t t e n  p e t i t i o n  i s  t o  b e  
s u b mi t t e d .   [ Em ph as i s  a dd e d] .    

*           *           *  
 
A r i z o n a  Ad min i s t r a t i v e  Co d e ,  S ec t i on  R 6 -3 -1 40 4  p ro v id es  i n  p a r t :  
 

A .  Ex c ep t  a s  o t h e rwi s e  p ro v id e d  b y s t a tu t e  o r  b y  
D e p a r tm e n t  r e gu l a t i on ,  a n y  p a ym e n t ,  a p p e a l ,  a p p l i -
c a t i on ,  r eq u es t ,  no t i c e ,  ob j e c t io n ,  p e t i t i on ,  r ep or t ,  
o r  o th e r  i n fo rm a t io n  o r  do c um en t  s ub mi t t ed  t o  t he  
D e p a r tm e n t  sh a l l  b e  c o ns i d e r ed  r e ce i v ed  b y a n d  
f i l e d  wi th  t h e  D e p ar tm e n t :  

1 .  I f  t r a n smi t t ed  v i a  t h e  Un i t ed  S t a t es  Po s t a l  
S e rv i c e  o r  i t s  suc c e s so r ,  o n  t he  da t e  i t  i s  
m a i l ed  as  sh o wn  b y  t h e  p os t m ar k ,  o r  i n  t h e  a b -
s e n c e  o f  a  p o s tm ar k  t he  p os t a ge  m ete r  m a r k ,  
o f  t h e  en v e lo p e  in  w h i c h  i t  i s  r e c e i ve d ;  o r  i f  
n o t  po s tm a rk e d  o r  p os t a ge  m et e r  m a rk e d  o r  i f  
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t h e  m a r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  on  
t h e  do c um en t  a s  t he  d a t e  o f  c omp l e t i on .  

2 .  I f  t r a n smi t t ed  b y a n y m e a n s  o t h e r  t h an  th e  
U n i t ed  S t a t es  P os t a l  S e r v i c e  o r  i t s  su c c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e ce i v ed  b y t h e  D ep a r tm e n t .  

*           *           *  
B .  T h e  s ub mis s i on  o f  a n y p a ym e n t ,  a pp ea l ,  ap p l i c a t i on ,  

r e q u es t ,  no t i c e ,  o b j e c t io n ,  p e t i t i on ,  r e p o r t ,  o r  o th e r  
i n fo rm at io n  o r  d oc u m en t  no t  wi th i n  t he  sp e c i f i ed  
s t a tu to r y o r  r e gu la t o r y p e r i od  s h a l l  b e  co ns i d e re d  
t im e l y i f  i t  i s  e s t ab l i s h ed  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r tm e n t  t h a t  t he  d e l a y i n  s ub mis s io n  w as  du e  t o :  
D e p a r tm e n t  e r ro r  o r  m i s i n fo rm at io n ,  d e l a y o r  o t h e r  
a c t i on  o f  t he  Un i t e d  S t a t es  Po s t a l  S e rv i c e  o r  i t s  
s u c c es s o r ,  o r  wh en  t h e  d e l a y i n  s u bmi ss i on  w a s  b e -
c a u s e  t h e  i n d iv id ua l  ch a n ged  h i s  m a i l i n g  a dd r es s  a t  
a  t im e  wh e n  t he r e  w o u l d  h a v e  b e e n  n o  r e as on  f o r  
h im  to  n o t i f y  t h e  De p a r t m en t  o f  t h e  add r e s s  c h an ge .  

1 .  Fo r  su bmi ss i on  t h a t  i s  no t  wi th i n  t h e  s t a tu to r y  
o r  r e gu l a to r y  p e r io d  t o  b e  co ns i d e r ed  t i me l y,  
t h e  i n t e r es t e d  p a r t y  m u s t  s ubm i t  a  w r i t t e n  
ex p l a na t i on  s e t t i n g  f o r t h  t h e  c i r c um s ta n c e s  o f  
t h e  d e l a y.  

2 .  T h e  Di r e c t o r  s h a l l  d es i gn a t e  pe r son n e l  w ho  
a r e  t o  d e c i de  wh e t h er  an  ex t en s io n  o f  t im e  
s h a l l  b e  g r an t ed .  

3 .  N o  s ubm iss io n  sha l l  b e  c on s i d e r e d  t im e l y i f  
t h e  d e l a y i n  f i l i n g  w a s  u n r e a so na b l e ,  a s  
d e t e r min e d  b y  t h e  D e p ar tme n t  a f t e r  
c o ns id e r i n g  th e  c i r c u ms t a n c es  i n  t he  ca s e .  

*           *           *  
C .  A n y n o t i ce ,  r ep o r t  f o rm ,  d e t e r min a t io n ,  d e c i s io n ,  

a s s es sm e n t ,  o r  o t h e r  d o cu m en t  ma i l e d  b y  t h e  
D e p a r tm e n t  s h a l l  b e  c on s id e r e d  as  h av in g  b e en  
s e r v ed  o n  t h e  a dd re s s e e  o n  th e  d a t e  i t  i s  m a i l ed  t o  
t h e  ad dr e s s e e ’ s  l a s t  kn o wn  a dd r es s  i f  n o t  s e rv e d  in  
p e r so n .  . . .  [ Em ph a s i s  a dd e d] .  

T h e  r e co r d  r ev e a l s  t h a t  a  c o p y o f  “ …  t h e  D ep a r tm e n t ’ s  d e c i s i on  th a t  t he  
D e t e rmi n a t i on s  and  A ss e s sm e n t  i s s ue d  o n  M a y 1 3 ,  2 010  a r e  f i n a l ”  w as  se n t  b y  
c e r t i f i e d  m ai l  o n  Ju l y 2 6 ,  20 10 ,  t o  t he  E mpl o ye r ' s  l a s t  kn o wn  ad d r es s  o f  r ec o r d .   
T h e  D ep a r t m en t  i nc l ud e d  a  c au t io n a ry  i n s t r uc t i on  th a t  i t s  de c i s i on  w ou ld  be c o me 
f i na l  u n l e s s  a  w r i t t e n  p e t i t i on  f o r  a  h ea r in g ,  o n  t he  i s su e  o f  t im e l in e s s  on l y,  w a s  
f i l e d  wi th i n  30  days  a f t e r  t he  d a t e  o f  t h e  l e t t e r .   T h e  E mp lo ye r  h a s  o f f e re d  n o  
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r e a s on  f o r  w a i t i n g  u n t i l  O c t ob e r  2 9 ,  20 1 0 ,  t o  f i l e  i t s  p e t i t i o n  fo r  h e a r i n g  ( Ex hs .  
4 C ,  6 ) .    

 
T h e  E mpl o ye r ’ s  r e q u es t  f o r  r e co ns id e r a t i on ,  t h e r e fo r e ,  wa s  no t  f i l e d  wi t h in  

t h e  s t a tu to r y t i m e .   T h e  E m plo ye r  d i d  no t  p a r t i c ip a t e  a t  t h e  h e a r i n g  a nd  h a s  
o f f e r ed  n o  s pe c i f i c  ex p l an a t io n  f o r  f i l i n g  a  l a t e  p e t i t i on  fo r  h e a r i n g ,  w h ic h  
w o u l d  h a v e  co n c ern e d  i t s  r e as o ns  f o r  f i l i n g  a  l a t e  r eq ue s t  fo r  r e co ns id e r a t i o n .   
W e  c on c l ud e  th a t  a n  u n c l a im e d ,  c e r t i f i e d  l e t t e r  do es  no t  a l t e r  t he  p r e sum pt i on  
t h a t  d e l i v e r y o f  t h a t  l e t t e r  w a s  a t t emp te d .  

 
T h e  Emp lo ye r  h a s  o f f e r ed  no  c r ed ib l e  w i t n es s  t o  ex p l a in  t h e  l a t e  f i l i n g  o f  

i t s  p e t i t i o n  fo r  h e a r i n g .   Th e  Em plo ye r  d id  n o t  m e e t  t h e  s t a tu to r y  r e q u i re m en t  t o  
a v o i d  f i n a l i t y  o f  t h e  D e p a r t m en t ’ s  J u ly  2 6 ,  2 0 1 0  d e c i s ion ,  b e c au se  t he  E mpl o ye r  
d id  no t  f i l e  a  t im e ly  p e t i t i o n  fo r  he a r in g .   T he  Em pl o ye r  h a s  n o t  e s t a b l i sh e d  a n y 
f a c t  t h a t  wo u ld  i nv o ke  th e  p r ov i s i ons  o f  Ar i z o na  A dmin i s t r a t i v e  C od e ,  Se c t i on  
R 6 -3 -1 40 4 ( B) ,  an d  w o u l d  p e r mi t  f i n d in g  i t s  p e t i t i o n  f o r  h e a r i n g  w as  t im e l y  f i l ed .   
A c c o rd in g l y,   

 
T H E APP E A LS  BOA R D DIS M ISSES  t h e  E mp lo ye r ' s  r e que s t  fo r  h e a r i n g .  

T h e  Em pl o ye r ' s  p e t i t i o n  f o r  h e a r i n g  wa s  n o t  t im e l y f i l ed .  

T h e  D e pa r tm en t ' s  Ju l y 2 6 ,  2 01 0  d e c i s io n  r em a in s  i n  e f f e c t .  

D A T ED :  
 

A PP EA LS  BO AR D 
 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .   T h e  



A p p e a l s  Bo a r d  No .  T - 12 58 97 4 -0 01 - B  -  P a ge  7  

D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .   F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .   I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .   I f  y o u  b e l i e v e  t h a t  y o u  w i l l  
n o t  b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  
p l e a s e  l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .   T o  r e q u e s t  t h i s  
d o c u m e n t  i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  
t h e  A p p e a l s  B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  
a s s i s t a n c e  f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
_____________________________________________________________________________________ 
 

H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .   W e  co ns i de r  t h e  r e qu es t  fo r  r e v i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  

m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 
yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  
r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

 
D .  I f  yo u  n e e d  mo r e  t i me  to  f i l e  a  r eq u es t  fo r  r ev i e w ,  yo u  m us t  ap p l y t o  t h e  

A p p e a l s  Bo a r d  b e fo r e  t h e  ap p e a l  d e ad l in e  a nd  s ho w  goo d  c a us e .  
 

Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions  
___________________________________________________________________________________ 



A p p e a l s  Bo a r d  No .  T - 12 58 97 4 -0 01 - B  -  P a ge  8  

A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  

(x )  E r :  x x xx  A c c t .  No :  x xx xx xx -0 0 0  
 
 
(x )  E LI  D  G O LO B,  A SS IS T A N T AT T OR NE Y  GE NE RA L C FP/C LA  
        12 75  W  W ASH IN G T O N  –  S IT E  C O DE  0 40 A 
 P H OE N IX ,  A Z  8 500 7 -2 92 6  
 
 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 

 
A p p e a l s  Bo a r d  No .  T - 12 45 43 7 -0 01 - B 
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 S TA T E O F  AR IZO N A  E  S  A  T AX  U NIT  

℅ E LI  D  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
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I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M  FO R  BE NE FITS  - - -  T h e  D ep a r t m en t  o f  E c on omi c  S ec u r i t y  
p r ov id es  l a n gua ge  a s s i s t an c e  f r e e  o f  c h a r ge .   Fo r  a s s i s t a n c e  i n  yo u r  p r e f e r r ed  
l a n gu a ge ,  p l e as e  c a l l  ou r  O f f i c e  o f  App e a l s  ( 60 2 )  34 7- 634 3 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US  BEN E FIC IOS - - -  T h e  D e pa r t m en t  o f  E c on omi c  S ec u r i t y  s u mi n i s t r a  a yu d a  
d e  l o s  i d i om as  g r a t i s .   P a r a  r e c ib i r  a yu d a  e n  s u  i d i om a  p r e fe r id o ,  po r  f a v or  
c o mu ni c a r s e  c on  l a  o f i c i n a  d e  ap e l ac io n es  (6 02 )  34 7 -6 343 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
A FFI R M E D 

 

T H E  E M PLO YE R,  t h r ou gh  c ou ns e l ,  p e t i t i on e d  fo r  h e a r i n g  f r om  t h e  
D e p a r tm e n t ’ s  d e c i s io n  l e t t e r  i s s u ed  o n  J u l y 1 9 ,  2 0 10 ,  w h i ch  a f f i r m ed  t h e  
D e c e mb e r  11 ,  20 09  D e t e r mi na t io n  o f  U n e mpl o ym e n t  In su r a n ce  Li a b i l i t y ,  a n d  
h e ld  i n  p a r t  a s  fo l l o w s :    

…  th a t  [ C]  w as  p ro p e r l y d e t e r mi n ed  t o  h a ve  a c qu i r e d  o r  
s u c c ee d ed  th e  o r ga n iz a t i on ,  t r ad e ,  o r  b us in e s s  o f  [ A]  and  
t h a t  [ A’ s ]  ex p e r i e n ce  r a t i n g  a c co u n t  wa s  p r op e r l y  
t r an s f e r r e d  t o  [ C] .    
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T h e  p e t i t i on  fo r  he a r in g  h av in g  b e en  t im e l y f i l e d ,  t h e  A p p e a l s  Boa r d  h as  
j u r i s d i c t i o n  i n  t h i s  m a t t e r .  

 
W i t h  no t i c e  t o  t h e  p a r t i e s ,  a  h e a r in g  w a s  co nd u c t e d  b y R O BER T  T .  N A LL,  

a n  A pp e a l s  Bo a r d  A d min i s t r a t i v e  La w  J ud ge ,  on  Ju l y  7 ,  2 01 1 .   A l l  p a r t i e s  w e r e  
g i v e n  t h e  op po r t un i t y  t o  p r es e n t  e v i den c e  o n  th e  f o l l o wing  i s s u es :  

 

1 .  W h e th e r  t h e  ex p er i en c e  r a t i n g  a c c o u n t  o f  [ A]  was  
p r op e r l y t r a n s f e r r ed  t o  t he  ex i s t i n g  e x p e r i en c e  r a t i n g  
a c c o un t  o f  [ C] ,  ac c o r d in g  t o  t he  De c e mb e r  11 ,  2 00 9  
D E TE RM IN A T IO N  O F  U N E MP LO Y M E NT  IN S U R AN CE 
LIA B I L IT Y  ( Fo r m U C -0 16 - B) .  

2 .  W h e th e r  t h e  Feb r ua r y 2 8 ,  20 09  a cq u i s i t i on  w as  p r op e r l y 
a d ju d i c a t ed  a s  [ C]  h a v in g  “ …  s u c ce ed e d  to  o r  a c qu i r e d  
t h e  o r ga n iz a t io n ,  t r a d e  o r  bu s i n es s ,  o r  su bs t a n t i a l l y  a l l  
o f  t h e  as s e t s  t h e r eo f ,  an d  co n t i nu e d  s u ch  o r ga n iz a t i on ,  
t r ad e  o r  bu s i n es s  o f  [ A]  an o t he r  em plo ye r  w h o  w as  l i ab l e  
f o r  t h e  p a ym e n t  o f  u n em plo ym e n t  i n su r a n ce  t ax es  un d er  
t h e  E mpl o ym e n t  S e cu r i t y  La w  o f  A r i z o n a” ,  u nd e r  
p r ov i s i on s  o f  A .R .S .  §  23 -6 13 .  

3 .  W h e th e r  [ C]  w as  p r o p e r l y  h e l d  l i ab l e  t o  t h e  D e p ar tm en t  
f o r  an y u n p a i d  co n t r i bu t io ns ,  p e n a l t i e s  a nd  i n t e r es t  du e  
f r om  t h e  p r e d e ce s so r ,  [ A] .  

4 .  W h e th e r  [ C]  o r  [ A]  f i l ed  an  “ APP LIC A T IO N  A N D 
A G RE EM E NT  FO R  S EV ER AB LE  P OR T IO N  
E XP ER IE N C E  R AT IN G  T R A NS FER,  FO RM  24 7 ”  wi th in  
t h e  t im e  p e r io d  a l l o w e d  p er  A .R .S .  §  2 3 -7 33 .  

A ut ho r i t i e s :  A .R .S .  § §  2 3 -6 13 ,  23 - 72 5( B) ( 2 ) ,  a n d  23 - 73 3 ,  a nd  
A r i z o n a  A dmi n i s t r a t i v e  C od e ,  S e c t i on s  R 6 -3 -1 70 3  and  
R 6 -3 -1 71 3 .    

 
T h e  Emp lo ye r  a p p ea r e d  wi t h  co un s e l  a n d  o n e  w i t ne s s ,  wh o  t e s t i f i e d .   Th e  

D e p a r tm e n t  ap pe a re d  wi t h  c ou ns e l  and  on e  w i tn e s s  w ho  t es t i f i ed .   S ev e n  Bo a r d  
Ex h ib i t s  we r e  adm i t t e d  i n to  e v i d en c e  w i t ho u t  o b j e c t i on .  

 
T H E  APP EA LS  BO A RD  FIN D S  t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  

a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   
 
1 .  N o  “ AP P LIC A T IO N  A N D  A GR E EME N T  FOR  S EV ERA B LE  

P OR T IO N  E XP ER IE N CE  R AT IN G  T R A NS FE R,  FORM 2 47 ”  
w a s  f i l ed  wi t h in  t he  t im e  p e r i od  a l l owe d  p e r  A .R .S .  §  2 3 -7 3 3 .  

2 .  O n  Fe b r ua r y 2 8 ,  2 0 0 9 ,  Em pl o ye r  “ C ” ,  a  c o r po r a t io n ,  a c q u i r ed  
f i rm  “ A ”  p u rs u an t  t o  a  t en - p age  “ A SS E T  PURC H ASE 
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A G RE EM E NT ”  ( Bd .  Ex h .  4 B) .   T h e  pu r ch a se  a g r e e m en t  
s p e c i f i ed  t h a t  “A ”  s o l d  s ub s t an t i a l l y  a l l  a s s e t s  t o  “C ”  wi th  t h r e e  
ex c e p t i on s ;  t h e  Se l l e r  sh a l l  t r an s f e r  s ub s t an t i a l l y  a l l  o f  i t s  
a s s e t s ;  an d  t he  Pu r c h as e r  s h a l l  a s su m e  b u i l d i n g  c os t s .   Th e  
o w n er s  o f  “ A”  c o ve n a n t ed  n o t  t o  c omp e t e .   A l l  a c c ou n t s  p a ya b l e  
a n d  a c c ou n t s  r e c e iv a b l e  w e r e  t r a ns f e r r e d .  

3 .  T h e  s p e c i f i ed  “ …  in t en d ed  r es u l t  o f  t h e  a bo v e  t r an sa c t ion s  i s  f o r  
t h e  P ur c h as e r  t o  be  t h e  so l e  o wn e r  o f  a l l  t h e  a s s e t s  o f  S e l l e r  a nd  
f o r  Se l l e r  t o  t e rm in a t e  o p e ra t i ons ”  ( Bd .  Ex h .  4 B) .   T he  p a r t i e s  
a g r e e d  to  m utu a l l y  a n no un c e  t he  t r a ns a c t io n  “ …  an d  th e  t r an s f e r  
o f  S e l l e r ’ s  b us in es s  t o  P u r ch as e r ,  a s  so o n  as  p r a c t i c a b l e . ”  

4 .  A l l  em pl o ye e s  o f  “A ”  w e r e  t e rmi n a t ed  o n  Feb r u ar y 2 8 ,  20 0 9 .   A t  
l e as t  s e v en  o f  t ho se  w o r k er s  w er e  h i re d  b y “ C ” ,  t o  s upp o r t  t h e  
b us in e s s .  

5 .  A l t ho u gh  “C ”  as su m ed  th e  l e a se  o f  “ A ” ,  du r i n g  M a rc h  2 009 ,  
e v e r yt h in g  w a s  mov e d  f r om  t h e  p r emi s es  r en t e d  b y “ A ”  t o  t h e  
l o c a t i on  o f  “C ” .   N o  r e n t  w as  pa id  f o r  t h e  p r e mis e s  fo r me r l y  
o c c up ie d  b y “ A ” ,  a n d  n o  bu s in e s s  ac t i v i t i e s  o c c ur r e d  a t  t ho se  
p r em is e s  a f t e r  Fe b ru a r y 2 8 ,  20 09 .  

6 .  T h e  bu s in e s s  o f  “ A ”  w a s  cu l tu r e d  m ar b l e  a nd  g r a n i t e  
i n s t a l l a t i on .   Th e  bu s i n es s  o f  “C ”  a l so  i s  g r a n i t e  c ou n t e r to ps  a nd  
c u l tu r e d  m a r b l e ,  u nd e r  a  s e p a ra t e  c on t r a c t i n g  l i c e ns e .  

7 .  A n  a c c ou n t a n t  f i l ed  a  R EP OR T  O F  C H AN G ES  on  O c to b e r  20 ,  
2 0 09 ,  r e ga r d i n g  t he  c h a n ge  o f  ow n e rs h i p  t h a t  c l os e d  Fe b r u ar y 
2 8 ,  2 00 9 .   Th e  do c um e n t  r ep or t ed  t h a t  “ Al l  o f  t h e  A r i z o na  
b us in e s s  w as  t r an s fe r r e d ”  a s  o f  Feb r u ar y 2 8 ,  2 00 9  ( Bd .  Ex h .  1 ) .  

8 .  Fo l l ow in g  a  D ec e m be r  11 ,  2 009  D ET ERM IN A T IO N  O F 
U N EM P LO Y M EN T IN S U R A NCE  LIA B ILIT Y ,  w h i ch  h e ld  t ha t  
“ C ”  h a d  “…  su c c ee d e d  t o  o r  a cq u i r ed  th e  o r ga n iz a t io n ,  t r ad e  o r  
b us in e s s ,  o r  s ub s t an t i a l l y  a l l  o f  t he  as s e t s  t h e r e o f ,  a nd  co n t in ue d  
s u ch  o r gan iz a t i on ,  t r ad e  o r  bu s i n es s  o f  a n o th e r  em plo ye r  . . . ” ,  t h e  
E mp lo ye r  o b j e c t ed  t o  t h e  t r an s fe r  o f  t h e  p r ed ec e s so r ’ s  
ex p e r i en c e  r a t i n g  a c c o un t  t o  t h e  exp e r i e n c e  r a t i n g  a c c o un t  o f  
“ C ”  ( Bd .  Ex hs .  3 ,  4A ) .    

9 .  T h e  Em pl o ye r ’ s  c on t en t io n  th a t  t he  t r a n s ac t io n  w a s  s imp l y  “ a n  
a s s e t  a c qu i s i t i o n ”  as  a l l  em plo ye e s  w er e  t e rm in a t e d ,  w as  r e j e c t ed  
b y t h e  Un e mpl o ym e n t  T ax  S e c t io n  in  i t s  r e c ons id e r ed  d e c i s i on  
i s s u ed  o n  J u l y 1 9 ,  2 0 10 .   Th e  D e c emb e r  11 ,  2 00 9  d e t e rm in a t ion  
w a s  a f f i rm e d ,  p r i ma r i l y  o n  g r o u n ds  t h a t  t h e  c on t r a c t u a l  t r a ns f e r  
w a s  o f  s ub s t an t i a l l y  a l l  o f  t h e  as s e t s  o f  a  l i a b l e  e mp lo ye r ,  so  
t h a t  t h e  ex p e r i enc e  r a t i n g  a c c ou n t  o f  “ A”  w a s  p r op e r l y 
t r an s f e r r e d  t o  “C ”  ( Bd .  Ex h s .  4 A,  5 A -5 B) .   
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1 0 .  T h e  Em plo ye r ,  t h r o u gh  co un s e l ,  f i l e d  a  t i me l y p e t i t i on  f o r  
h e a r i n g  d i sp u t in g  th e  d e c i s i on  a nd  t he  d e t e rmi n ed  r a t e ,  a l l e g i n g  
t h a t  “ C ”  d i d  no t  a s s um e  t he  bus in e s s  i n  a  m a nn e r  w h i ch  j u s t i f i e s  
t h e  r a t e  d e t e rm in a t i on  m ad e  ( Bd .  Ex h .  6 A ) .  

 
A r i z o n a  R e v i s e d  S t a t u t es  §  2 3 -7 33 ,  p ro v i d es  i n  p e r t i n e n t  p a r t :  

 
T r a ns f e r  o f  e mp lo ye r  e x p e r i e n c e  r a t i n g  a c co un t s  t o  
s u c c es s o r  em pl o ye r ;  l i a b i l i t y  o f  s u cc e s s o r  

  A .  W h e n  a n y e m p lo yi n g  u n i t  i n  an y m a n n e r  su c c e ed s  t o  o r  
a c q u i r es  t h e  o rga n iz a t io n ,  t r a d e  o r  b u s in e s s ,  o r  
s ub s t a n t i a l l y  a l l  o f  t h e  as s e t s  t h e r e o f ,  ex c ep t in g  an y  
a s s e t s  r e t a i ne d  b y s u c h  e mp lo ye r  i n c i d en t  t o  t he  
l i q u id a t io n  o f  h i s  ob l i ga t io ns ,  w he t h er  o r  no t  s u ch  
a c q u i r i n g  em plo yi n g  u n i t  w as  an  em pl o ye r  w i th in  t he  
m e a n in g  o f  s e c t i on  2 3 - 61 3 ,  p r io r  t o  su c h  a c qu i s i t i o n ,  and  
c o n t i nu e s  s u ch  o r ga n iz a t i on ,  t r ad e  o r  b us i n es s ,  t he  
a c c o un t  o f  t h e  p r ed e c e s s o r  e mpl o ye r  s h a l l  b e  t r a ns f e r re d  
a s  o f  t h e  d a t e  o f  a cq u i s i t i o n  t o  t h e  s u cc e s so r  em pl o ye r  f o r  
t h e  pu r pos e  o f  r a t e  d e t e r min a t io n .  

  B .  …  T h e  p r ed e c es so r  a nd  su c c es so r  e m pl o ye r s  s h a l l  b e  
p r om pt l y n o t i f i ed  o f  t h e  d e t e r min a t io n  m a de  u po n  th e  
a p p l i c a t i o n  w h i c h  s h a l l  b e com e  f i n a l  f i f t e en  d a ys  a f t e r  
w r i t t e n  n o t i c e  t h e re o f  i s  s e rv e d  p e r s on a l l y  o r  b y c e r t i f i ed  
m ai l  ad d r es se d  to  t h e  l a s t  kn own  a d d re s s  o f  e ac h  
e m plo yi n g  u n i t  i nvo lv e d ,  u n l es s  wi th in  s u ch  t i m e  on e  o f  
t h e  p a r t i e s  f i l e s  w i t h  t h e  d ep a r t m en t  a  w r i t t en  r e qu e s t  fo r  
r e c o ns i d e r a t i o n .   W h e n  t im e l y r e q u es t  fo r  r e co ns i d e r a t i o n  
i s  f i l e d ,  a  r e c o ns i de r e d  d e t e rmi n a t i on  s h a l l  b e  m a d e .   T he  
r e c o ns i d e r e d  d e t e rm in a t io n  sh a l l  b ec o m e  f in a l  f i f t e en  
d a ys  a f t e r  w r i t t en  n o t i c e  t he r e o f  i s  s e r v e d  p e r so na l l y  o r  
b y c e r t i f i ed  m ai l  ad d r es se d  to  t h e  l a s t  k no w n  a dd r es s  o f  
e a c h  em pl o yi n g  u n i t  i n vo l v ed ,  u n l es s  wi t h i n  s u ch  t im e  
o n e  o f  t h e  emp lo yi n g  u n i t s  i n vo lv e d  f i l e s  wi t h  t he  
d e p a r tm e n t  a  w r i t t e n  p e t i t i o n  f o r  h ea r in g .   W h e n  t im e l y 
p e t i t i o n  f o r  h e a r i ng  i s  f i l ed ,  t he  p a r t i e s  s h a l l  b e  a f f o rde d  
a n  o pp o r tu n i t y  f o r  h e a r i n g  a n d  t h e r e a f t e r  f u r n i sh ed  w i t h  a  
d e c i s i on .   Th e  de c i s io n  s h a l l  b e co m e  f i na l  u n l e s s  a  
p e t i t i o n  fo r  r e v i e w i s  f i l e d  a s  p ro v id e d  in  s e c t io n  23 -6 72 .  

*           *           *  
D .  A n y i n d iv i du a l  o r  o r ga n iz a t i on ,  i n c l ud in g  t h e  t yp e s  o f  

o r ga n iz a t io ns  d es c r i b ed  in  s e c t io n  2 3 -6 1 4 ,  w h e th e r  o r  no t  
a n  em pl o yi n g  u n i t ,  wh i ch  i n  a n y m a n n e r  a c qu i r e s  t he  
o r ga n iz a t io n ,  t r a d e  o r  bu s i ne s s ,  o r  s ub s t a n t i a l l y  a l l  o f  t h e  
a s s e t s  t h e r eo f ,  s ha l l  b e  l i a b l e ,  i n  a n  am ou n t  no t  t o  ex ce ed  
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t h e  r e a so na b l e  v a lue ,  a s  d e t e rmi n ed  by  t h e  d e p ar tm en t ,  o f  
t h e  o r ga n iz a t io n ,  t r a d e ,  b us in es s  o r  a s s e t s  a c qu i r e d ,  f o r  
a n y c o n t r ib u t i on s ,  i n t e r e s t  an d  p en a l t i e s  d u e  o r  a c c rue d  
a n d  u np a id  b y s u c h  p r e d e ce s s o r  emp loye r ,  e x c ep t  t ha t  t he  
d e p a r tm e n t  m a y w a i v e  t h e  s u c c es s o r ' s  l i a b i l i t y  f o r  s u ch  
u n pa id  a mo un t s  i f  a  d e t e rmi n a t i on  th a t  t h e  p r e de c e s s o r  
w a s  su b j e c t  t o  t h i s  c h a p t e r  h a d  n o t  b ee n  m ad e  as  p ro v i ded  
i n  s e c t io n  23 - 72 4  p r io r  t o  t he  d a t e  o f  a c q u i s i t i on ,  an d  
s u ch  l i ab i l i t y  o n  t h e  p a r t  o f  t h e  su c c e s s o r  wo u l d  be  
a ga i ns t  e qu i t y  a n d  go o d  c on s c i en c e .   [ E mp h as i s  a dd e d] .  

*           *           *  

A r i z o n a  Ad min i s t r a t i v e  Co d e ,  S ec t i on  R 6 -3 -1 70 3 (C ) ,  p rov id e s  as  fo l l o ws :  
 

  C .  R e po r t  o f  c h an ge s .   E a c h  e m pl o ye r  a s  d e f in e d  in  A .R . S .  §  
2 3 -6 13  s h a l l  p r om pt l y n o t i f y  t h e  De p ar tm e n t  i n  w r i t i n g  o f  
a n y c h a n ge  in  i t s  b us in e s s  o p er a t i o ns .   C h an ge s  i nc lu de :  
t h e  a c qu i s i t i o n  o r  d i s po sa l  o f  a l l  o r  a n y p a r t  o f  t he  
b us in e s s  o p e ra t i ons  o r  a s s e t s ;  a  ch a nge  i n  bus in e s s  n a me 
o r  a dd r e s s ;  b an k ru p t c y o r  r e c e i v e r s h i p ;  o r  an y o t he r  
c h a n ge  p e r t a i n in g  t o  t h e  o p e ra t i on  o r  o w n er sh ip  o f  t he  
b us in e s s  o pe r a t i o ns .   Th e  n o t i f i c a t i on  sh a l l  i n c l ud e  the  
d a t e  o f  c h an ge ,  an d  th e  n am e,  a ddr e s s ,  a nd  t e l ep ho ne  
n um b er  o f  t h e  p e r so n ,  f i rm ,  c o rp o ra t io n  o r  o f f i c i a l  p l a ce d  
i n  ch a r ge  o f  t h e  o r ga n iz a t i on ,  t r ad e  o r  a s s e t s  o f  t h e  
b us in e s s .  

A r i z o n a  A dm in i s t r a t i v e  C od e ,  S e c t i on  R6 - 3 - 1 71 3 ,  p r ov i d es  i n  p e r t i n e n t  
p a r t  a s  fo l l o ws :  

 
  A .  G e n e r a l  

1 .  T h e  m an n er  i n  wh i ch  a n  o r ga n iz a t i on ,  t r a d e  o r  
b us in e s s  i s  a c qu i r ed  o r  s uc c e e ded  t o  i s  no t  
d e t e r min a t iv e  o f  su c c e s s o r  s t a tu s .   Bu s i n es s  m a y b e  
a c q u i r ed  o r  s u c cee d e d  to  " i n  a n y m a nn e r "  wh i c h  
i n c lu d es ,  bu t  i s  n o t  l i m i t e d  t o ,  ac q u i s i t i on  b y  
p u r ch a se ,  l e a se ,  r e po ss e s s i on ,  b a n kr up t c y  
p r o c ee d i n gs ,  d e f a u l t ,  o r  t h r ou gh  t h e  t r a ns f e r  o f  a  
t h i rd  p a r t y .  

2 .  A n  "o r gan iz a t i on ,  t r ad e  o r  b us in es s "  a s  u s e d  in  
A .R .S .  §§  23 - 61 3  a n d  2 3 -7 33 ( A)  th r ou gh  ( D )  i s  
a c q u i r ed  i f  t h e  f a c to r s  o f  an  e mpl o ye r ' s  
o r ga n iz a t io n ,  t r ade  o r  bu s i ne s s  s u cc e e d e d  t o  a r e  
s u f f i c i en t  t o  c on s t i t u t e  a n  e n t i r e  ex i s t i n g  o pe r a t i n g  
b us in e s s  un i t  a s  d i s t i n gu i s h ed  f ro m  th e  a c qu i s i t i o n  
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o f  me r e l y d r y  a s s e t s  f ro m  w hi c h  a  n ew b us in es s  m a y 
b e  b u i l t .   T h e  qu es t io n  o f  w h e th e r  an  o r ga n iz a t i on ,  
t r ad e  o r  bu s in e s s  i s  a cq u i r ed  i s  d e t e rm in ed  f ro m a l l  
t h e  f a c to r s  o f  t he  p a r t i cu l a r  c a s e .   A m o n g  th e  
f a c to r s  t o  b e  c on s id e r e d  a r e :  

a .  T h e  p l a c e  o f  bu s in es s  

b .  T h e  t r a d e  n am e 

c .  T h e  s t a f f  o f  em ploye e s  

d .  T h e  c us tom e rs  

e .  T h e  go o dw i l l  

f .  T h e  in v en t o r y  

g .  T h e  a c c ou n t s  r ec e iv a b l e / a c c ou n t s  p a ya b l e  

h .  T h e  to o l s  an d  f i x t u r e s  

i .  O t he r  a s s e t s .  

3 .  Fo r  t h e  p u rp os e  o f  d e t e r min in g  s uc c es so r sh i p  s t a tu s  
u n de r  A .R .S .  §§  23 - 6 13 ( A )( 3 )  a nd  23 -7 3 3( A )  o r  ( B) ,  
a n  i nd i v i du a l  o r  em pl o yi n g  u n i t  w ho  i n  a n y  m a n n e r  
a c q u i r es  o r  s u c ce e d s  t o  a l l  o r  a  p a r t  o f  an  
o r ga n iz a t io n ,  t r a d e  o r  b us in es s  f r om  a n  em pl o ye r  a s  
d e f i n ed  i n  A . R .S .  §  2 3 - 61 3  s h a l l  b e  d e em e d  th e  
s u c c es s o r  em pl o ye r  p r o v id e d  th e  o r gan iz a t i on ,  t r a de  
o r  bu s in e s s  i s  co n t in ue d .   C o n t i nu a t io n  o f  t he  
o r ga n iz a t io n ,  t r ad e  o r  b us in e s s  sh a l l  b e  p r es um e d  i f  
t h e  n o r m al  b us in es s  a c t i v i t y  w a s  n o t  i n t e r ru p t ed  f o r  
m o re  t h a n  3 0  d ays  b e f o r e  o r  a f t e r  t he  d a t e  o f  
t r an s f e r .  … 

  B .  S p ec i a l  p ro v i s io ns  

1 .  A n  in d i v id u a l  o r  em pl o yi n g  u n i t  s h a l l  b e  d e t e rmi ne d  
a  s u c c es so r  un de r  t h e  p r ov i s i on s  o f  A . R .S .  §  2 3 -
7 3 3( A )  a nd  r e c e iv e  t h e  ex p e r i en c e  r a t i n g  a c co un t  o f  
t h e  p r e d e ce s s o r  wh e n  th e  o r ga n iz a t i on ,  t r a d e  o r  
b us in e s s  a c qu i r e d  o r  s uc c e e d ed  to  c on s t i t u t e s  a l l  o f  
t h e  p r e d e ce s s o r ' s  em pl o ym e n t  ge n e r a t i n g  e n t e r p r i s e  
u p on  w hi c h  t h e  ex p e r i en c e  r a t i n g  a c c ou n t  w a s  
p r im a r i l y  e s t a b l i she d  wi th ou t  r e ga r d  t o  t h os e  f a c t o r s  
r e t a i n ed  b y t h e  p red e c e s s o r  wh i c h  r ep r e s e n t :  

a .  Ex em pt  e mp lo ym e n t ;  o r  

b .  E mp lo ym e n t  n e c es s a r y f o r  t h e  l i q u id a t io n  o f  
t h e  t r a d e  o r  b us in es s ;  o r  
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c .  E mp lo ym e n t  a r i s in g  f r o m  t he  a c t i v i t i e s  
e s t a b l i sh in g  a no t h er  t r a d e  o r  bus in e s s ;  o r  

d .  E mp lo ym e n t  a s  a  r e su l t  o f  an  o r ga n iz a t i on ,  
t r ad e  o r  b us in es s  s uc c e e d ed  to  o r  a c qu i re d  
w i t h i n  tw o  c a l end a r  d a ys  o f  t h e  d a t e  o f  
t r an s f e r  o f  t h e  en t e r p r i s e  up on  wh i ch  t he  
ex p e r i en c e  r a t i n g  ac c o un t  i s  b as ed .  

*           *           *  
  C .  T r a ns f e r  o f  en t i r e  b us in e s s  

1 .  W h e n  t h e  De p a r tme n t  d e t e r min e s  t ha t  a n  i nd iv i du a l  
o r  em pl o yi n g  u n i t  i s  a  su c c e s so r  a nd  sh a l l  i nh e r i t  
t h e  ex pe r i e n c e  ra t i n g  a c c o un t  o f  t he  p r e d ec e s s o r  a s  
p r ov id e d  i n  A .R .S .  §  2 3 - 73 3 (A ) ,  t h e  d e t e rmi n a t i on  
s h a l l  b e  s ub je c t  t o  t h e  s a m e  p r ov i s i on s  as  
d e t e r min a t io ns  m ad e  i n  a c c o r d an c e  w i t h  A .R . S .  §  
2 3 -7 24 .  

2 .  W h e n  t h e  ex p e r i enc e  r a t i n g  a c c ou n t  i s  t r an s f e r r ed  to  
t h e  su c c es so r ,  t he  s u c c es so r ' s  a c co u n t  sh a l l  be  
c h a r ge d  wi t h  b e nef i t s  d e t e rm in e d  c ha r ge a b l e  as  a  
r e s u l t  o f  t he  e mp lo ym e n t  i n  t h e  o r ga n iz a t i on ,  t r ade  
o r  b us i n es s  a cq u i r ed ,  a nd  the  s u c c es so r ' s  
c o n t r i bu t io n  r a t e  sh a l l  b e  d e t e rm in e d  i n  a c co r d an ce  
w i t h  A .R .S .  §  23 - 73 3 (C )  f o r  t h e  c a l en d ar  ye a r  
b e g i nn i n g  o n  th e  da t e  o f  a c qu i s i t i o n .  

*           *           *  
  E .  Li a b i l i t y  f o r  p r e d ec e s so r ' s  d eb t  

1 .  N o tw i th s t an d i n g  su bs e c t io ns  ( A)  a nd  ( B)  a bo ve ,  
w h e n  an  in d i v id u a l  o r  e mp lo yi n g  u n i t  i n  an y m a n n e r  
s u c c ee ds  t o  o r  a cq u i r es  t h e  o r ga n iz a t i on ,  t r a d e  o r  
b us in e s s ,  o r  su bs t a n t i a l l y  a l l  o f  t h e  a s s e t s  o f  an  
e m plo ye r  a s  d e f in e d  i n  A .R .S .  §  2 3 -6 13 ,  t he  
s u c c es s o r  sh a l l  b e  e qu a l l y  l i a b l e  a lo n g  wi t h  t he  
p r e d ec e s s o r  fo r  t h e  co n t r i bu t io ns ,  i n t e r e s t  a nd  
p e n a l t i e s  d u e  o r  a c c r u ed  an d  un p a i d  b y t h e  
p r e d ec e s s o r  a s  p ro v i d ed  in  A . R .S .  §  2 3 -7 33 ( D) .   
[ E mp h as i s  a dd e d] .  

*           *           *  
 

T h e  e v i d en c e  in  t h i s  c a se  e s t a b l i sh e s  t h a t  t h e  t r a n s a c t i on  w a s  o f  
s ub s t a n t i a l l y  a l l  t h e  a s s e t s  o f  a  l i a b l e  e mpl o ye r .   T h e  f ac to r s  c on s t i t u t i n g  
a c q u i s i t i on  o f  a  bus in e s s  c l ea r l y  s u ppo r t  t h i s  co n c l us i on .  
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C on t r a r y t o  t h e  con t en t io ns  o n  b eh a l f  o f  t h e  E mp lo ye r ,  t h e  ou t c om e  o f  t h i s  
c a s e  d oe s  no t  i n c lu d e  th e  t ax  ra t e .   T h e  t ax  r a t e  w as  n o t  i d en t i f i e d  b y  t h e  
ex h i b i t s  o r  e v i d enc e  i n  t h i s  c as e .   A c c o rd in g  t o  t h e  D e p a r tm e n t ’ s  r e c o rd s ,  n o  
U n em pl o ym e n t  In s u r a n ce  d e b t s  w e r e  d u e  a nd  un p a i d  b y “ A ”  ( Bd .  Ex h .  5 A ) .   T h e  
o n l y i s su e  t o  b e  re s o l ve d  i s  l im i t ed  t o  w h e th e r  t h e  t r a n s a c t i on  w as  p r op e r l y 
a d ju d i c a t ed  a s  a  su c c e s s o r  e mpl o ye r ,  c a u s in g  t h e  ex pe r i e n ce  r a t i n g  a c c oun t  o f  
“ A ”  t o  b e  t r a ns f e r re d  t o  “C ” .  

 
W e  co n c lu d e  t h a t  t h e  t e s t s  fo r  s u c c es so r  t r a ns i t i on  a r e  s e t  f o r th  i n  A . R .S .  §  

2 3 -7 33 ( A ) ,  a nd  a r e  s up p l em e n t ed  b y i m p le m en t a t i on  f a c to r s  i n  A r i z o n a  
A d min i s t r a t i v e  C od e ,  S e c t io n  R 6- 3 -17 1 3 ,  a nd  b y  c a s e  l a w  i n c lu d i n g  Wa r e h o us e  
I n d em ni t y  Co rp ora t io n  v .  D ep ar t m en t  o f  E c on o mi c  S e cur i t y ,  12 8  Ar i z .  60 5 ,  6 27  
P .2 d  2 35  ( Ap p .  1 98 1 ) .   S p e c i f i c a l l y ,  a  l e as e ho l d  i n t e r es t  su f f i c es  t o  s a t i s fy  t h e  
s t a tu to r y  r e q u i re me n t s  r e qu i r i n g  t r ans f e r  o f  an  ex p e r i en c e  r a t i n g  a c c o un t .   In  
t h i s  c a s e ,  a  l e as e ho ld  i n t e r e s t  i n  t h e  w a r e ho us e  w as  t r an s f e r r e d  as  o ne  o f  m a n y 
a s s e t s .   W e  c on c lu d e  t h a t  w he th e r  t h e  “C ”  c o r po r a t io n  o c cu p i ed  th e  l e a s ed  
p r em is e s  o f  “ A ” ,  i s  no t  a  m a t e r i a l  d i s t i n c t io n  b e c ause  t h e  l e as e ho ld  i n t e r es t  
i t s e l f  w a s  t r an s f e r re d  an d  th e  l aw  d o es  n o t  r e qu i re  i t s  ongo i n g  u s a ge .  

 
W e  co n c lu d e  th a t  t h e  t r a ns i t i on  o f  w or k e rs ,  i n c lu d i n g  a t  l e as t  7  ou t  o f  24  

w o r ke r s  w ho  w er e  r e h i r ed  b y  “ C ” ,  i s  a no th e r  f a c to r  c on s i s t e n t  w i t h  
s u c c es s o rs h ip .   Fu r t he r ,  t h e  t r an s fe r  o f  i nv e n to r y i s  ano th e r  f a c to r  e s t a b l i sh i n g  
t h a t  a  b us in es s - ge ne r a t i n g  en t e r p r i s e  w a s  a c qu i r e d  b y “ C ” .  

 
W e  c o nc lu d e  f u r th e r  t h a t  t h e  n e e d  f o r  a  q u a l i f yi n g  p a r t y  a n d  a  l i c en s e  wi th  

t h e  R e g i s t r a r  o f  Co n t r a c t o r s ,  i s  no t  a  s u f f i c i e n t  f ac to r  t o  t h e  pu r c h as e r ,  “C ” ,  t o  
a v o i d  s u c c es s o rs h ip  s t a tu s .   T h e  c on te n t io n  th a t  o n l y  a s s e t s  a nd  go o dw i l l  w e r e  
t r an s f e r r e d ,  b u t  no t  t h e  c on t r a c to r ’ s  l i c e n s e  an d  t r a d e  nam e ,  i s  i n s u f f i c i en t  u n de r  
t h e  l a w  to  o v e r tu r n  t h e  d e t e rm in a t io n .  

 
T h e  Em pl o ye r  e n g a ge d  i n  a  s a l e  t o  a c q u i r e  t h e  o r gan iz a t i on ,  t r ad e  o r  

b us in e s s  o f  t h e  p re v io us  op e r a t o r ,  bu t  i mp l i c i t l y  h a s  r e q u es t e d  s e p a ra t e  a n d  
d i s t i n c t  s t a tu s  f ro m  t h e  p re v i ou s  o p e r a to r .   T he  t r a n s f e r  o f  t h e  Se l l e r ’ s  
ex p e r i en c e  r a t i n g  a c c o un t  t o  t h e  E mp lo ye r ,  a s  a  su c c e s s o r  e mp lo ye r  t h a t  
i nh e r i t e d  t h e  ex pe r i e n ce  r a t i n g  a cc ou n t  o f  a  s e l l e r ,  i s  r equ i re d .   W e  co n c lu de  th e  
E mp lo ye r  h a s  n o t  p r e s en t e d  s u f f i c i en t  e v i d en c e  to  o ve rc o m e  t h e  p r e sum pt i on  o f  
s u c c es s o r  s t a t us ,  p u r s u an t  t o  Ar i z on a  Ad mi n i s t r a t i v e  C od e ,  S e c t io n  R 6 -3 -
1 7 13 ( A) ( 3 ) .   A cc o rd in g l y,  

T H E  A PPE A LS  BO A R D A FFI R MS  t h e  D e pa r tm en t ’ s  r ec on s i d e r ed  
d e t e r min a t io n  de c i s io n  d a t e d  J u l y 1 9 ,  2 0 10 ,  r e ga r d i n g  the  s u c c es s o r  s t a tu s  o f  t h e  
E mp lo ye r .    
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T h e  ex p e r i e n c e  r a t i n g  a c c ou n t  o f  “ A ”  w a s  p ro p e r l y t r a n s fe r r e d  to  “C .  
 

D A T ED :  
 

A PP EA LS  BO AR D 
 
 
  
W ILL IA M  G .  D ADE ,  Ch a i r ma n  
 
 
  
H U G O M.  FR A NCO ,  M em b e r  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
_____________________________________________________________________________________ 
 

H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .   W e  co ns i de r  t h e  r e qu es t  fo r  r e v i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
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•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  
m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

.  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 
yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  
r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

 
D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  

a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 

Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions  
___________________________________________________________________________________ 

A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )  E r :  x x xx   A c c t .  No :  x xx xx xx -0 0 0  
 
(x )  E LI  D  G O LO B  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  



Arizona Department of 
Economic Security 

 

Appeals Board 
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_____________________________________________________________________________________ 

x x xx  S TA T E O F  AR IZO N A  E  S  A  T AX  U NIT  
℅ E LI  D  G O LO B  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

E mp lo ye r  D e p a r tm e n t   
_____________________________________________________________________________________ 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M  FO R  BE NE FITS  - - -  T h e  D ep a r t m en t  o f  E c on omi c  S ec u r i t y  
p r ov id es  l a n gua ge  a s s i s t an c e  f r e e  o f  c h a r ge .   Fo r  a s s i s t a n c e  i n  yo u r  p r e f e r r ed  
l a n gu a ge ,  p l e as e  c a l l  ou r  O f f i c e  o f  App e a l s  ( 60 2 )  34 7- 634 3 .  

I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US  BEN E FIC IOS - - -  T h e  D e pa r t m en t  o f  E c on omi c  S ec u r i t y  s u mi n i s t r a  a yu d a  
d e  l o s  i d i om as  g r a t i s .   P a r a  r e c ib i r  a yu d a  e n  s u  i d i om a  p r e fe r id o ,  po r  f a v or  
c o mu ni c a r s e  c on  l a  o f i c i n a  d e  ap e l ac io n es  (6 02 )  34 7 -6 343 .  
 

R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
A FFI R M E D 

 
T H E  E M PLO YE R  p e t i t i o ne d  fo r  a  h ea r in g  f r om  th e  D epa r tm e n t ’ s  d ec i s i on  

l e t t e r  i s s u ed  on  Augu s t  1 1 ,  2 01 0 ,  a nd  r e - m ai l e d  on  Au gu s t  23 ,  20 10 ,  wh i ch  h e l d  
i n  p a r t  a s  fo l l o w s :    

…  t h e  D e pa r tm en t ’ s  D e te r min a t ion  a nd  D e ma nd  fo r  
P a ym e n t  o f  P r e d ece s so r  De b t  ( De t e r mi n a t i on )  …  w as  s e n t  
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N o v emb e r  16 ,  2 009  to  t h e  e mpl o ye r ’ s  l a s t  k no wn  a dd r es s  
o f  r ec o rd  …  T h e  D e t e rmi n a t i on  w a s  n o t  r e t u rn e d  b y t h e  
U .S .  P os t a l  S e r v i ce .   T h e  1 5 -d a y  a p p e a l  pe r io d  fo r  t he  
D e t e rmi n a t i on  ex p i r e d  o n  D e c em b er  1 ,  20 09 .   Yo u r  l e t t e r  
r e q u es t in g  a n  ap pe a l  wa s  f i l e d  on  D e c e mb e r  8 ,  200 9  
w h ic h  i s  s e v en  d a ys  b e yo n d  th e  d e a d l i n e  f o r  t h e  ap p ea l  t o  
b e  co ns id e r ed  t im e ly .  …  

A c c o rd in g l y,  i t  i s  t h e  D e pa r tm en t ’ s  d e c i s i on  t h a t  t he  
D e t e rmi n a t i on  a nd  D e m a nd  f o r  P a ym e n t  o f  P r ed e c es so r  
D e b t  i s  f i n a l  a nd  b in d i n g  o n  [ t h e  Em pl o ye r ]  b ec a us e  a  
r e q u es t  f o r  r e co ns id e r a t i o n  w a s  n o t  su bm i t t e d  wi th in  t he  
s p e c i f i ed  s t a tu to r y p e r i od .  …   

T h e  Ap p ea l s  Bo a rd  h a s  j u r i s d i c t i on  in  t h i s  m a t t e r  p u rs u an t  t o  A .R .S .  §  2 3 -
7 2 4( B) .  

W i t h  no t i c e  t o  b o th  p a r t i e s ,  a  h e a r i ng  w a s  c o nd u c t e d  be f o r e  R O BER T  T .  
N A LL,  a n  A p p e a l s  Bo a r d  Adm in i s t r a t i v e  La w  J u d ge  lo c a t e d  in  P ho e n ix ,  Ar i z o n a ,  
o n  Ju ly  7 ,  2 01 1 .   A l l  pa r t i e s  w er e  g iv e n  an  o pp o r tu n i t y  t o  p r es en t  e v i d enc e  on  
t h e  fo l l ow in g  i s s u es :  

1 .  W h e th e r  t h e  Emp loye r  f i l e d  a  t im e l y,  w r i t t e n  r e qu e s t  fo r  
r e c o ns i d e r a t i o n  fo l l ow in g  t he  N ov e mb e r  1 6 ,  2 009  
D E TE RM IN A T IO N  A N D  D EM A N D  FO R  P A YM EN T  O F 
PR E DEC ESS OR  DE BT .  

2 .  W h e th e r  t h e  DE TE RM IN A T IO N  A ND  D EM A ND  FOR 
P A YM EN T  O F  PR E DEC ESS OR  DE BT  b e c am e  f in a l  
d u r i n g  t h e  i n t e r i m  p e r i od  b e f o r e  t h e  E mpl o ye r  f i l e d  a  
r e q u es t  fo r  r e c ons id e r a t i o n .  

3 .  W h e th e r  t h e  Em plo ye r  p a i d  t he  t o t a l  a m ou n t  d u e ,  m a de  
s u i t a b l e  a r r an ge m en t s  t o  pa y,  o r  f i l ed  a  w r i t t en  re qu e s t  
f o r  r e d e t e rmi n a t i on  wi t h i n  15  da ys  a f t e r  t h e  d a t e  o f  t he  
D E TE RM IN A T IO N  A N D  D EM A N D  FO R  P A YM EN T  O F 
PR E DEC ESS OR  DE BT .  

A ut ho r i t i e s :  A .R .S .  §§  2 3 -7 24 ,  2 3 - 73 3 ,  an d  A r i z o na  
A d min i s t r a t i v e  Co de ,  S e c t i on  R 6- 3 -1 40 4 .    

A  w i t n es s  f o r  t he  Em pl o ye r  a p p e a r e d  an d  t e s t i f i e d .   A  wi tn e s s  f ro m  t h e  Tax  
S e c t i on  o f  t h e  D ep a r t m en t  t e s t i f i ed ,  a n d  t h e  D e p a r tme n t  w a s  r ep r es e n te d  b y  
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c o un s e l .   Boa r d  Ex h i b i t s  1  t h r ou gh  6 B  w e r e  a dmi t t ed  i n t o  ev i d en c e .   W e h a ve  
c a r e f u l l y  r e v i ew e d  t h e  r e co r d .   

T H E  APP EA LS  BO A RD  FIN D S  t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  
a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   

1 .  O n  N ov em b er  16 ,  20 09 ,  t h e  D e p a r tm e n t  ma i l ed  a  
D E TE RM IN A T IO N  A N D  D EM A N D FO R  PA Y ME NT O F  
PR E DEC ESS OR  DE BT  t o  t h e  Em pl oye r ’ s  a d d r es s  o f  r e c o rd  
( Bd .  Ex h .  1 ) .    

2 .  O n  De c em b e r  8 ,  20 0 9 ,  t h e  E mp lo ye r  p os tm a rk e d  i t s  l e t t e r  o f  
a p p e a l  da t ed  D e c em b er  7 ,  2 00 9 .   Th e  E mp lo ye r  e x p l a in ed  th e  
l a t e  a p p ea l  wi th  t he  f o l l ow in g :   “ U n fo r tu na t e l y,  b y  t h e  t i me  I  
r e c e iv e d  s a id  l e t t e r  i t  h as  a l r e ad y p a s s e d  th e  f i f t e en  d a y 
p e r i od ”  ( Bd .  Ex hs .  2 A - 2 B) .  

3 .  O n  A u gus t  1 1 ,  2 010 ,  a nd  r e -m ai l ed  on  A u gus t  23 ,  2 01 0 ,  t he  
D e p a r tm e n t  i s su e d  i t s  d e c i s io n  on  th e  t im e l i n es s  o f  t h e  
E mp lo ye r ’ s  a pp e a l ,  ho ld i n g  th a t  t h e  1 5 -d a y a p p e a l  pe r io d  
ex p i r ed  on  D e c em be r  1 ,  2 00 9 .   T h e  De p a r t m en t  a l so  h e ld  t h a t  
t h e  N ov em b er  16 ,  2 00 9  D ET ERM IN A T IO N  A N D  DE MA ND 
FO R  P AY ME N T  OF  PR E DEC ESS OR  D E BT  i s  f i n a l  ( Bd .  Ex h .  
3 A - 3D ) .   

4 .  T h e  Em pl o ye r  r e q u e s t ed  a  f o rm a l  he a r in g  i n  a  l e t t e r  d a t ed  
S e p t emb e r  8 ,  2 010 .   T h e  Em pl o ye r  d i d  n o t  p r es e n t  a n y  
a d d i t i o n a l  r e as on  fo r  f i l i n g  a  l a t e  a ppe a l  ( Bd .  Ex h .  4 A,  4C ) .    

5 .  A l t ho u gh  th e  Em plo ye r  r e l o c a t ed  t o  a  d i f f e re n t  ad dr e s s ,  t h e  
D e p a r tm e n t  w as  no t  n o t i f i e d  o f  t h a t  c h a n ge d  a dd r e s s  u n t i l  
a f t e r  N ov em b e r  16 ,  20 09 .   T he  Em plo ye r  h a d  b e en  u s in g  a  
c e r t i f i e d  pu b l i c  ac c o un ta n t  a s  i t s  m a i l i n g  a dd r e s s .   T he  
E mp lo ye r  m ov e d  i t s  b us in es s  l o c a t io n  d u r in g  J u l y 2 0 10 .  

 
A r i z o n a  R e v i s e d  S t a t u t es  §  2 3 -7 24 ,  p ro v i d es  i n  p a r t  a s  fo l l o ws :  

A .  W h e n  t he  d ep a r t men t  m ak e s  a  d e t e rmin a t io n ,  w h i ch  
d e t e r min a t io n  s h a l l  b e  m a d e  e i t he r  on  t h e  mot io n  o f  
t h e  d e p ar tm en t  o r  o n  a pp l i c a t i on  o f  a n  e m plo yi n g  
u n i t ,  t h a t  a n  e mp loyi n g  u n i t  c ons t i t u t e s  a n  e mpl o ye r  
a s  d e f i n ed  in  s ec t i on  2 3 -6 13  o r  t h a t  s e rv i c es  
p e r f o r me d  fo r  o r  i n  c on n e c t i on  wi t h  t h e  b us i n es s  o f  
a n  e mp lo yi n g  u n i t  c o ns t i t u t e  em pl o ym e n t  a s  d e f i n ed  
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i n  s e c t io n  2 3 -6 15  t h a t  i s  n o t  ex emp t  u n d er  s e c t i on  
2 3 -6 17  o r  t h a t  r emu n e r a t i on  fo r  s e r v i c e s  co ns t i t u t es  
w a ge s  a s  d e f ine d  in  s e c t io n  2 3 -6 22 ,  t h e  
d e t e r min a t io n  sh a l l  b e co m e f i n a l  w i th  r e sp e c t  t o  t h e  
e m plo yi n g  u n i t  f i f t e e n  d a ys  a f t e r  w r i t t en  no t i ce  i s  
s e r v ed  pe r so n a l l y ,  b y e l e c t r on i c  t r a nsm is s io n  o r  b y  
m ai l  ad dr e s s e d  to  t h e  l a s t  k no wn  a d d r es s  o f  t he  
e m plo yi n g  u n i t ,  u n l e s s  w i t h in  suc h  t im e  th e  
e m plo yi n g  u n i t  f i l e s  a  w r i t t en  r e q u es t  fo r  
r e c o ns i d e r a t i o n .  

B .  W h e n  a  r eq u es t  f o r  r e c on s i de r a t i on  i s  f i l ed  as  
p r e s c r ib ed  i n  s ub s e c t i on  A  o f  t h i s  s e c t i on ,  a  
r e c o ns i d e r e d  d e t e r mi n a t i on  sh a l l  b e  m a d e .  … 
[ E mp h as i s  a dd e d] .    

*           *           *  

A r i z o n a  Ad min i s t r a t i v e  Co d e ,  S ec t i on  R 6 -3 -1 40 4  p ro v id es  i n  p a r t :  

A .  Ex c ep t  a s  o t h e rwi s e  p ro v id e d  b y s t a tu t e  o r  b y  
D e p a r tm e n t  r e gu l a t i on ,  a n y  p a ym e n t ,  a p p e a l ,  a p p l i -
c a t i on ,  r eq u es t ,  no t i c e ,  ob j e c t io n ,  p e t i t i on ,  r ep or t ,  
o r  o th e r  i n fo rm a t io n  o r  do c um en t  s ub mi t t ed  t o  t he  
D e p a r tm e n t  sh a l l  b e  c o ns i d e r ed  r e ce i v ed  b y a n d  
f i l e d  wi th  t h e  D e p ar tm e n t :  

1 .  I f  t r a n smi t t ed  v i a  t h e  Un i t ed  S t a t es  Po s t a l  
S e rv i c e  o r  i t s  suc c e s so r ,  o n  t he  da t e  i t  i s  
m a i l ed  as  sh o wn  b y  t h e  p os t m ar k ,  o r  i n  t h e  a b -
s e n c e  o f  a  p o s tm ar k  t he  p os t a ge  m ete r  m a r k ,  
o f  t h e  en v e lo p e  in  w h i c h  i t  i s  r e c e i ve d ;  o r  i f  
n o t  po s tm a rk e d  o r  p os t a ge  m et e r  m a rk e d  o r  i f  
t h e  m a r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  on  
t h e  do c um en t  a s  t he  d a t e  o f  c omp l e t i on .  

2 .  I f  t r a n smi t t ed  b y a n y m e a n s  o t h e r  t h an  th e  
U n i t ed  S t a t es  P os t a l  S e r v i c e  o r  i t s  su c c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e ce i v ed  b y t h e  D ep a r tm e n t .  

*           *           *  
B .  T h e  s ub mis s i on  o f  a n y p a ym e n t ,  a pp ea l ,  ap p l i c a t i on ,  

r e q u es t ,  no t i c e ,  o b j e c t io n ,  p e t i t i on ,  r e p o r t ,  o r  o th e r  
i n fo rm at io n  o r  d oc u m en t  no t  wi th i n  t he  sp e c i f i ed  
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s t a tu to r y o r  r e gu la t o r y p e r i od  s h a l l  b e  co ns i d e re d  
t im e l y i f  i t  i s  e s t ab l i s h ed  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r tm e n t  t h a t  t he  d e l a y i n  s ub mis s io n  w as  du e  t o :  
D e p a r tm e n t  e r ro r  o r  m i s i n fo rm at io n ,  d e l a y o r  o t h e r  
a c t i on  o f  t he  Un i t e d  S t a t es  Po s t a l  S e rv i c e  o r  i t s  
s u c c es s o r ,  o r  wh en  t h e  d e l a y i n  s u bmi ss i on  w a s  b e -
c a u s e  t h e  i n d iv id ua l  ch a n ged  h i s  m a i l i n g  a dd r es s  a t  
a  t im e  wh e n  t he r e  w o u l d  h a v e  b e e n  n o  r e as on  f o r  
h im  to  n o t i f y  t h e  De p a r t m en t  o f  t h e  add r e s s  c h an ge .  

1 .  Fo r  su bmi ss i on  t h a t  i s  no t  wi th i n  t h e  s t a tu to r y  
o r  r e gu l a to r y  p e r io d  t o  b e  co ns i d e r ed  t i me l y,  
t h e  i n t e r es t e d  p a r t y  m u s t  s ubm i t  a  w r i t t e n  
ex p l a na t i on  s e t t i n g  f o r t h  t h e  c i r c um s ta n c e s  o f  
t h e  d e l a y.  

2 .  T h e  Di r e c t o r  s h a l l  d es i gn a t e  pe r son n e l  w ho  
a r e  t o  d e c i de  wh e t h er  an  ex t en s io n  o f  t im e  
s h a l l  b e  g r an t ed .  

3 .  N o  s ubm iss io n  sha l l  b e  c on s i d e r e d  t im e l y i f  
t h e  d e l a y i n  f i l i n g  w a s  u n r e a so na b l e ,  a s  
d e t e r min e d  b y  t h e  D e p ar tme n t  a f t e r  
c o ns id e r i n g  th e  c i r c u ms t a n c es  i n  t he  ca s e .  

*           *           *  
C .  A n y n o t i ce ,  r ep o r t  f o rm ,  d e t e r min a t io n ,  d e c i s io n ,  

a s s es sm e n t ,  o r  o t h e r  d o cu m en t  ma i l e d  b y  t h e  
D e p a r tm e n t  s h a l l  b e  c on s id e r e d  as  h av in g  b e en  
s e r v ed  o n  t h e  a dd re s s e e  o n  th e  d a t e  i t  i s  m a i l ed  t o  
t h e  ad dr e s s e e ’ s  l a s t  kn o wn  a dd r es s  i f  n o t  s e rv e d  in  
p e r so n .  . . .  [ Em ph a s i s  a dd e d] .  

 
A r i z o n a  Adm in i s t r a t i v e  C od e ,  S e c t io n  R6 -3 - 17 03  p rov id e s  i n  pa r t  a s  

f o l l o w s :  

A .  G e n e r a l .   E a c h  em pl o yi n g  u n i t  sha l l  f u l l y  a n d  
c l e a r l y  r e p o r t  t o  t h e  D ep a r t m en t  any  i n f o rm a t io n  
r e q u i r ed  i n  a  ma nne r  d es i gna t ed  b y t h e  D e p ar tm en t .   
U n le s s  o t h e rw i s e  sp e c i f i ed ,  t h e  i n fo rm at io n  sh a l l  be  
r e tu r n ed  wi th i n  10  d a ys  a f t e r  t h e  d a t e  o f  m a i l i n g  o f  
a  r e qu es t  r eq u i r ed  to  be  r e tu r n ed  to  t he  D e pa r t m en t .  

*           *           *  
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C .  R e po r t  o f  c h an ge s .   E a c h  e mp lo ye r  a s  d e f in e d  i n  
A .R .S .  §  2 3 -6 13  sh a l l  p ro mp t ly  n o t i f y  t h e  
D e p a r tm e n t  i n  w r i t i n g  o f  an y c h a n ge  i n  i t s  bu s in e s s  
o p e r a t i on s .   C h ange s  i n c l ud e :  t h e  a c q u i s i t i on  o r  
d i s po s a l  o f  a l l  o r  an y p a r t  o f  t h e  b us in e s s  op e r a t i on s  
o r  a s s e t s ;  a  c h a n ge  i n  b us i n es s  n ame  o r  a dd r es s ;  
b a nk r up tc y o r  r e c e i v e r sh ip ;  o r  a n y  o t he r  c h an ge  
p e r t a in i n g  t o  t h e  o p er a t i o n  o r  o wn e r sh i p  o f  t h e  
b us in e s s  o p er a t i o ns .   T h e  no t i f i c a t i on  sh a l l  i n c l ud e  
t h e  d a t e  o f  c h a n ge ,  a n d  t h e  n am e,  a d d r es s ,  a n d  
t e l e ph on e  num b e r  o f  t h e  p e r so n ,  f i rm ,  c o r po r a t i on  o r  
o f f i c i a l  p l a c ed  in  c h a r ge  o f  t h e  o r gan iz a t i on ,  t r ad e  
o r  a s se t s  o f  t h e  b us i n es s .   [ E mp h as i s  ad d ed] .  

 

T h e  r ec o rd  r ev e a l s  t h a t  a  c op y o f  t he  D E TER M IN A T IO N  A N D  D EM A ND 
FO R  P A YM EN T  OF  P RE DE CESS OR  D E BT  w as  s en t  b y  m a i l  o n  No v emb er  1 6 ,  
2 0 09 ,  t o  t he  Em plo ye r ' s  l a s t  k no w n  a d d r es s  o f  r e co r d .   T h e  Em pl o ye r  r e c e i v ed  
t h e  d oc um e n t ,  a s  de m on s t r a t ed  b y i t s  a c k no wl e d gem e n t  w i t h i n  t h e  D ec e mbe r  7 ,  
2 0 09  l e t t e r .   T h e  D E T ERM IN A T IO N  A N D  D EM A ND  FO R  P A YM E NT  OF 
PR E DEC ESS OR  DE BT  i n c lu d ed  t he  fo l l ow in g  ad mo ni t i on s  ( Bd .  Ex h .  1 ) :  

T h i s  d e t e rmi n a t i on  o f  t h e  a mo un t s  du e  w i l l  b e c om e  f in a l  a n d  
t h e  l i e n  im po se d  u n de r  ARS  23 -7 33  sh a l l  a t t a c h  un l e s s  
w i t h i n  15  d a ys  o f  t h e  d a t e  o f  t h i s  d e t e r mi n a t i on  yo u  p a y t h e  
t o t a l  am ou n t  du e ,  m a k e  su i t ab l e  a r r an ge m e n t s  t o  p a y,  o r  f i l e  
a  w r i t t en  r e qu e s t  fo r  r ed e t e rmi n a t i on .  … 

T h e  Em pl o ye r ’ s  a p p e a l  w as  f i l ed  b y m ai l  po s tm a rk e d  on  D e c e m be r  8 ,  20 09 ,  
w h ic h  i s  m o re  t h an  1 5  d a ys  f r o m th e  d a t e  o f  t h e  d e t e rmin a t io n .   T h e  Em pl oye r ’ s  
a p p e a l ,  t h e r e f o r e ,  w a s  n o t  f i l ed  w i th in  t h e  s t a t u to r y t ime .  

T h e  E mpl o ye r  h a s  o f f e r ed  no  ad e qu a te  ex p l an a t io n  f o r  f i l i n g  a  l a t e  a pp e a l .   
T h e  Em plo ye r  d i d  n o t  m e e t  t h e  s t a tu to r y r e q u i r em en t  t o  av o i d  f i na l i t y  o f  t he  
d e t e r min a t io n ,  b e ca u s e  t he  Em pl o ye r  d id  no t  f i l e  a  t im e l y a p p e a l .   T he  
E mp lo ye r ' s  a l l e ge d  m o v e  h a s  no  im pa c t  up on  t h e  r eq u i r e m en t  t o  f i l e  a  t im e l y 
a p p e a l ,  b e c au s e  t h e  Em pl o ye r  d i d  n o t  m ee t  i t s  r e spo ns ib i l i t y  t o  i n f o rm  th e  
D e p a r tm e n t  o f  an y  a d d r es s  ch a n ge .   T h e  Em plo ye r  h a d  a m pl e  r e as o n  t o  i n f o rm 
t h e  D ep a r t me n t  o f  a d d r es s  c h a n ge s ,  du e  t o  t h e  qu a r t e r l y  n a t u r e  o f  t ax  f i l i ngs  t o  
w h ic h  i t  w as  s ub je c t .   Th e  E mpl o ye r  h a s  no t  e s t ab l i s he d  a n y f a c t  t h a t  wo u l d  
i nv ok e  t h e  p ro v i s io ns  o f  A r i z on a  Adm in i s t r a t i v e  Co d e ,  S e c t i on  R 6 -3 -1 404 ( B) ,  
a n d  w ou l d  p e rmi t  f i nd in g  i t s  a pp e a l  wa s  t i m e l y f i l e d .   A cc o r d in g l y,   
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T H E  APP EA LS  BO A R D  A FFI R MS  t he  D e p a r tm e n t ’ s  d e c i s io n  d a t ed  A u gus t  
1 1 ,  20 10 ,  r e ga rd in g  th e  l a t e  f i l i n g  o f  t h e  E mp lo ye r ’ s  ap pe a l .  

T h e  D ET ER M IN A T IO N  A N D  D E MA N D FOR PA Y ME NT  OF  
PR E DEC ESS OR  DE BT  d a t ed  N ov emb e r  16 ,  2 00 9 ,  r em ai ns  i n  f u l l  fo r ce  a n d  
e f f e c t .  

D A T ED :  
 

A PP EA LS  BO AR D 
 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  
 

_____________________________________________________________________________________ 

E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  

_____________________________________________________________________________________ 
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H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .   W e  co ns i de r  t h e  r e qu es t  fo r  r e v i ew  f i l e d :  

1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  
S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  

•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  
t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  

•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  
m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  

Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 
yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  
r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  

1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  

2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  

3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  
a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  

Cal l  the  Appea ls  Board  at  (602)  347 -6343  w ith  any  quest ions  

 



A p p e a l s  Bo a r d  No .  T - 12 33 45 0 -0 01 - B  -  P a ge  9  

___________________________________________________________________________________ 

A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )  E r :  x x x   A c c t .  No :  x xx xx xx -0 0 0  
 
 
(x )  E LI  D  G O LO B,  A SS IS T A N T AT T OR NE Y  GE NE RA L C FP/C LA  

1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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x x xx  S TA T E O F  AR IZO N A  E  S  A  T AX  U NIT  

℅ K EV IN  R  S M IT H  
A SS T AT T OR NE Y G E N ER A L C FP/ C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t  

_____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M  FO R  BE NE FITS  - - -  T h e  D ep a r t m en t  o f  E c on omi c  S ec u r i t y  
p r ov id es  l a n gua ge  a s s i s t an c e  f r e e  o f  c h a r ge .   Fo r  a s s i s t a n c e  i n  yo u r  p r e f e r r ed  
l a n gu a ge ,  p l e as e  c a l l  ou r  O f f i c e  o f  App e a l s  ( 60 2 )  34 7- 634 3 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US  BEN E FIC IOS - - -  T h e  D e pa r t m en t  o f  E c on omi c  S ec u r i t y  s u mi n i s t r a  a yu d a  
d e  l o s  i d i om as  g r a t i s .   P a r a  r e c ib i r  a yu d a  e n  s u  i d i om a  p r e fe r id o ,  po r  f a v or  
c o mu ni c a r s e  c on  l a  o f i c i n a  d e  ap e l ac io n es  (6 02 )  34 7 -6 343 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
R E VE RSE D A ND  R E M AN DE D 

 

T H E  E M PLO YE R  p e t i t i o ne d  fo r  a  h ea r in g  f r om  th e  D epa r tm e n t ’ s  d ec i s i on  
l e t t e r  i s s ue d  on  J u ly  7 ,  2 01 0 ,  w h i ch  he l d  i n  p a r t  a s  f o l l ow s :    

In  r e s p on se  t o  yo u r  p r o t e s t  e -m ai l e d  J u l y  6 ,  2 01 0  wh e r e in  
yo u  r e q u e s t e d  a  r e v i ew  o f  t h e  D e t e rm in a t io n  o f  
U n em pl o ym e n t  T ax  R a te  fo r  C a l e nda r  Y e a r  20 10  d a t ed  
J a nu a r y 4 ,  2 01 0  …  
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…  A r iz o na  R ev i se d  S t a t u t es  ( A .R .S . )  S e c t i on  2 3 - 732  
p r ov id es  t h a t  t h e  as s i gn e d  t ax  r a t e  b ec o m es  f i na l  u n l es s  a  
r e q u es t  fo r  r ev i ew i s  su bmi t t ed  wi th i n  f i f t e en  (1 5 )  d a ys  
a f t e r  t h e  D e t e rm in a t io n ’ s  ma i l i n g  d a t e .  … 

A c c o rd in g l y,  i t  i s  t h e  D e pa r tm en t ’ s  d e c i s i on  t h a t  t he  
“ D e t e r mi na t i on  o f  U n em pl o ym e n t  In s u r a n ce  T ax  R a t e  fo r  
C a l e nd a r  Y e a r  20 10 ”  i s  c o r r e c t  an d  f i n a l .  … 

T h e  Ap p ea l s  Bo a rd  h a s  j u r i s d i c t i on  in  t h i s  m a t t e r  p u rs u an t  t o  A .R .S .  §  2 3 -
7 2 3( A ) .  
 

W i t h  no t i c e  t o  b o th  p a r t i e s ,  a  h e a r i ng  w a s  c o nd u c t e d  be f o r e  R O BER T  T .  
N A LL,  a n  A p p e a l s  Bo a r d  Adm in i s t r a t i v e  La w  J u d ge  lo c a t e d  in  P ho e n ix ,  Ar i z o n a ,  
o n  Thu rs da y ,  Ju ly  1 4 ,  2 01 1 .   A l l  p a r t i e s  w e r e  g i v en  an  op po r t un i t y  t o  p r e s e n t  
e v id e nc e  o n  th e  f o l l o win g  i s s u es :  

 
1 .  W h e th e r  t h e  Emp loye r  f i l e d  a  t im e l y,  w r i t t e n  r e qu e s t  fo r  

r e v i e w  o r  r e co ns i de r a t i on  f o l l o win g  th e  J a nu a r y  4 ,  2 01 0  
D E TE RM IN A T IO N  O F  UN EMP LO Y M E NT  T A X RA TE 
FO R  CA LE N D A R  Y E AR  2 01 0 .  

2 .  W h e th e r  t h e  DE TE RM IN A T IO N  O F  U N E MP LO Y M E NT 
T A X  R A TE  FOR  C A LE N D AR  Y E AR 2 0 10  be c a me  f in a l  
d u r i n g  t h e  i n t e r i m  p e r i od  b e f o r e  t h e  E mpl o ye r  f i l e d  a  
r e q u es t  fo r  r e v i e w.  

A ut ho r i t i e s :  A .R .S .  §  2 3 - 73 2 ,  an d   
A r i z o n a  Ad min i s t r a t i v e  Co d e ,  S ec t i on  R 6 -3 -1 40 4 .    

 
A  w i t n es s  f o r  t he  Em pl o ye r  a p p e a r e d  an d  t e s t i f i e d .   A  wi tn e s s  f ro m  t h e  Tax  

S e c t i on  o f  t h e  D ep a r t m en t  t e s t i f i ed ,  a n d  t h e  D e p a r tme n t  w a s  r ep r es e n te d  b y  
c o un s e l .   Boa r d  Ex h i b i t s  1  t h r ou gh  6 B  w e r e  a dmi t t ed  i n t o  ev i d en c e .   W e h a ve  
c a r e f u l l y  r e v i ew e d  t h e  r e co r d .   

 
T H E  APP EA LS  BO A RD  FIN D S  t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  

a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   
 
1 .  O n  J a nu a r y 4 ,  2 01 0 ,  t h e  D e p a r tm e n t  m ai l e d  a  

D E TE RM IN A T IO N  O F  U N E MP LO Y M E NT  T A X  R A TE  FO R 
C A LE N D AR  Y EAR  20 10  t o  t he  Emp lo ye r ’ s  a d dr e s s  o f  r e c o rd  
( Bd .  Ex h s .  1 A,  1 B) .    

2 .  O n  J u l y 6 ,  2 01 0 ,  t h e  Em pl o ye r ’ s  p r e s id e n t  t r a nsm i t t e d  an  
i nq u i r y v i a  e - m ai l  t o  t h e  D ep a r t me n t ,  s t a t i n g :   “W h y d i d  ou r  t ax  
r a t e  go  f r om  1 . 23  o n  ou r  4 t h  q u a r t e r  2 0 09  f o rm  t o  2 . 84  o n  ou r  
1 s t  qu a r t e r  2 01 0  fo rm? ”  ( Bd .  Ex h .  2 ) .  
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3 .  O n  J u l y 7 ,  2 01 0 ,  t h e  D ep a r t m en t  m ai l e d  i t s  r e sp on s iv e  d e c i s i on  
ex p l a i n i n g  t h e  r e a so n  fo r  t he  t ax  r a t e  c h a n ge .   Th e  D epa r tm en t  
a l so  ex p l a in e d  t ha t  “ …  t h e  as s i gn ed  t ax  r a t e  b e co m es  f i n a l  
u n l e s s  a  r e qu e s t  fo r  r e v i e w  i s  su bmi t t ed  w i th in  f i f t e en  ( 1 5 )  
d a ys  a f t e r  t h e  De t e rmi n a t i on ’ s  m ai l i n g  d a t e ”  a nd  th a t  t h e  
D E TE RM IN A T IO N  O F  U N E MP LO Y M E NT  IN S U R AN CE  T AX 
R A TE  FOR  CA LE N D AR  YE AR  20 10  " i s  c o r r e c t  a nd  f i na l "  ( Bd .  
Ex h .  3 ) .  

4 .  T h e  Em pl o ye r  r e q ue s t e d  a  fo rm a l  he a r i n g  in  a  l e t t e r  d a t e d  J u l y  
1 9 ,  20 10 ,  bu t  po s tm a rk e d  o n  J u l y 2 0 ,  20 10 .   Th e  E mplo ye r ’ s  
r e a s on  fo r  no t  a pp e a l in g  e a r l i e r  w as :   “W e  n ev e r  r ec e i ve d  
n o t i c e  t h a t  o u r  ex pe r i en c e  r a t e  w a s  go in g  f r om  1 .2 3  in  2 0 09  t o  
2 . 84  in  2 01 0  so  we  d id n ’ t  kn o w t o  d i spu t e  i t  un t i l  w e  go t  o u r  1 s t  
q t .  [ s i c ]  2 01 0  DES  f o rm ”  ( Bd .  Ex hs .  4A ,  4C ) .  

5 .  T h e  D e p a r tm en t  u pd a t ed  t he  Em plo ye r ’ s  ZIP  c o d e  f r om  “8 5 224”  
t o  “8 52 25 ” ,  wh i c h  i s  t h e  ZIP  c o d e  use d  b y t h e  E mpl o ye r .   T h e  
E mp lo ye r ' s  o f f i c e  m an a ge r  r e t r i ev e s  t h e  bu s in e s s  m ai l  
p e r so n a l l y  a t  h e r  h om e,  w h e r e  ma i l  a r r i v e s  co ns i s t en t l y  
r e ga r d l es s  o f  w h i c h  Z IP  c od e  i s  u s ed .    

6 .  T h e  Em pl o ye r ’ s  o f f i c e  ma n a ge r  m ain t a in s  a  l o g  o f  bu s i n es s  
m ai l  r e ce iv e d ,  w h ic h  d o es  no t  l i s t  r e c e ip t  o f  t h e  J an ua r y 4 ,  
2 0 10  D ET ERM IN A T IO N  O F  U N E M P LO Y M E NT  IN S UR A NCE 
T A X  R A TE  FOR  C A LE N D AR  Y E AR  20 10 .   T h e  Em pl o ye r  
a t t r i b u t ed  i t s  l a t e  a p p e a l  t o  n o t  r e c e iv in g  th e  J an ua r y 4 ,  20 10   
D E TE RM IN A T IO N  O F  U N E MP LO Y M E NT  IN S U R AN CE  T AX 
R A TE  FO R C A LE N D A R YE AR  2 01 0 .   

 

A r i z o n a  R e v i s e d  S t a t u t es  §  2 3 -7 32 ( A) ,  p ro v i d es  i n  p e r t i ne n t  p a r t :  
 

A n nu a l  no t i ce  t o  em pl o ye r  o f  c on t r ibu t i on  ra t e ;  p ro c e dur e  
f o r  r e v i ew  a n d  r ed e t e r min a t io n ;  q uar t e r l y  n o t i f i c a t i o n ;  
n o t i f i ca t i on  b y e l e c t r on i c  m e an s  

A .  T h e  d ep a r t m en t  s h a l l  p r om pt l y n o t i f y  e a c h  emp lo ye r  
o f  t h e  em pl o ye r ' s  r a t e  o f  co n t r i bu t io ns  as  
d e t e r min e d  fo r  an y  c a l en d a r  ye a r .  T h e  d e t e r min a t io n  
s h a l l  b e c om e  c on c lu s iv e  a n d  b ind in g  o n  th e  
e m plo ye r  u n l e s s ,  w i th i n  f i f t e e n  d a ys  a f t e r  t he  
m ai l i n g  o f  n o t i c e  o f  t he  d e t e rmi na t i on  t o  t he  
e m plo ye r ' s  l a s t  kno w n  a dd r e s s  o r  i n  t h e  a bs e n ce  o f  
m a i l i n g ,  w i th in  f i f t e en  d a ys  a f t e r  de l i v e r y o f  t h e  
n o t i c e ,  t h e  e mpl o ye r  f i l e s  a n  ap p l i c a t i on  f o r  r e v i ew  
a n d  r ed e t e rm in a t i on ,  s e t t i n g  fo r th  t h e  e mpl o ye r ' s  
r e a s ons  fo r  ap p l i c a t i o n  f o r  r e v i e w  a nd  
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r e d e t e rm in a t io n .  Th e  d e p ar tm en t  s ha l l  r e c on s i de r  
t h e  r a t e ,  b u t  no  em pl o ye r  s h a l l  i n  a n y p r o c e e d in g  
i nv o l v in g  t h e  empl o ye r ' s  r a t e  o f  c on t r ib u t i on s  o r  
c o n t r i bu t io n  l i a b i l i t y  c o n t e s t  t h e  c ha r ge a b i l i t y  t o  
t h e  em plo ye r ' s  a c c o un t  o f  a n y  b e n e f i t s  p a id  i n  
a c c o rd a n c e  wi t h  a  d e t e r min a t io n ,  r e d e t e rm in a t io n  o r  
d e c i s i on  pu rs u an t  t o  s ec t i on  2 3 -7 73 ,  an d  d e t e rm in e d  
t o  b e  c ha r ge a b l e  t o  t h e  emp lo ye r ' s  a c c o un t  p u rsu a n t  
t o  s e c t io n  2 3 - 72 7 ,  ex c e p t  on  t h e  g ro u nd  t h a t  t h e  
s e r v i c es  o n  t h e  ba s i s  o f  wh i ch  th e  b e n e f i t s  w e r e  
f o un d  to  b e  ch a r ge a b le  d id  no t  co ns t i t u t e  s e r v i c es  
p e r f o r me d  i n  em plo ym e n t  fo r  t h e  e mp lo ye r  a n d  o n l y 
i n  t h e  ev en t  t h a t  t he  e mpl o ye r  w a s  no t  a  pa r t y  t o  t he  
d e t e r min a t io n ,  r ed e t e rm in a t io n  o r  de c i s io n  o r  t o  a n y  
o th e r  p ro c e ed in gs  u n de r  t h i s  c ha p t e r  i n  wh i ch  th e  
c h a r a c t e r  o f  t he  s e rv i c es  w a s  de t e rmi n ed .  T h e  
e m plo ye r  s h a l l  b e  p r om pt l y n o t i f i e d  o f  t h e  
d e p a r tm e n t ' s  d e n i a l  o f  t h e  e mpl o ye r ' s  a p p l i c a t i o n ,  o r  
o f  t h e  d ep a r t me n t ' s  r ed e t e rm in a t io n ,  b o t h  o f  w h i ch  
s h a l l  b e co m e  f i na l  u n l e s s  w i th in  f i f t e e n  d a ys  a f t e r  
m a i l i n g  o r  d e l i ve r y  o f  no t i f i c a t i on  an  a p p e a l  i s  f i l ed  
w i t h  t h e  a pp e a l s  boa r d .   [ Em ph a s i s  add e d] .    

A r i z o n a  Ad min i s t r a t i v e  Co d e ,  S ec t i on  R 6 -3 -1 40 4  p ro v id es  i n  p a r t :  
 

A .  Ex c ep t  a s  o t h e rwi s e  p ro v id e d  b y s t a tu t e  o r  b y  
D e p a r tm e n t  r e gu l a t i on ,  a n y  p a ym e n t ,  a p p e a l ,  a p p l i -
c a t i on ,  r eq u es t ,  no t i c e ,  ob j e c t io n ,  p e t i t i on ,  r ep or t ,  
o r  o th e r  i n fo rm a t io n  o r  do c um en t  s ub mi t t ed  t o  t he  
D e p a r tm e n t  sh a l l  b e  c o ns i d e r ed  r e ce i v ed  b y a n d  
f i l e d  wi th  t h e  D e p ar tm e n t :  

1 .  I f  t r a n smi t t ed  v i a  t h e  Un i t ed  S t a t es  Po s t a l  
S e rv i c e  o r  i t s  suc c e s so r ,  o n  t he  da t e  i t  i s  
m a i l ed  as  sh o wn  b y  t h e  p os t m ar k ,  o r  i n  t h e  a b -
s e n c e  o f  a  p o s tm ar k  t he  p os t a ge  m ete r  m a r k ,  
o f  t h e  en v e lo p e  in  w h i c h  i t  i s  r e c e i ve d ;  o r  i f  
n o t  po s tm a rk e d  o r  p os t a ge  m et e r  m a rk e d  o r  i f  
t h e  m a r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  on  
t h e  do c um en t  a s  t he  d a t e  o f  c omp l e t i on .  

2 .  I f  t r a n smi t t ed  b y a n y m e a n s  o t h e r  t h an  th e  
U n i t ed  S t a t es  P os t a l  S e r v i c e  o r  i t s  su c c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e ce i v ed  b y t h e  D ep a r tm e n t .  

*           *           *  
B .  T h e  s ub mis s i on  o f  a n y p a ym e n t ,  a pp ea l ,  ap p l i c a t i on ,  

r e q u es t ,  no t i c e ,  o b j e c t io n ,  p e t i t i on ,  r e p o r t ,  o r  o th e r  
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i n fo rm at io n  o r  d oc u m en t  no t  wi th i n  t he  sp e c i f i ed  
s t a tu to r y o r  r e gu la t o r y p e r i od  s h a l l  b e  co ns i d e re d  
t im e l y i f  i t  i s  e s t ab l i s h ed  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r tm e n t  t h a t  t he  d e l a y i n  s ub mis s io n  w as  du e  t o :  
D e p a r tm e n t  e r ro r  o r  m i s i n fo rm at io n ,  d e l a y o r  o t h e r  
a c t i on  o f  t he  Un i t e d  S t a t es  Po s t a l  S e rv i c e  o r  i t s  
s u c c es s o r ,  o r  wh en  t h e  d e l a y i n  s u bmi ss i on  w a s  b e -
c a u s e  t h e  i n d iv id ua l  ch a n ged  h i s  m a i l i n g  a dd r es s  a t  
a  t im e  wh e n  t he r e  w o u l d  h a v e  b e e n  n o  r e as on  f o r  
h im  to  n o t i f y  t h e  De p a r t m en t  o f  t h e  add r e s s  c h an ge .  

1 .  Fo r  su bmi ss i on  t h a t  i s  no t  wi th i n  t h e  s t a tu to r y  
o r  r e gu l a to r y  p e r io d  t o  b e  co ns i d e r ed  t i me l y,  
t h e  i n t e r es t e d  p a r t y  m u s t  s ubm i t  a  w r i t t e n  
ex p l a na t i on  s e t t i n g  f o r t h  t h e  c i r c um s ta n c e s  o f  
t h e  d e l a y.  

2 .  T h e  Di r e c t o r  s h a l l  d es i gn a t e  pe r son n e l  w ho  
a r e  t o  d e c i de  wh e t h er  an  ex t en s io n  o f  t im e  
s h a l l  b e  g r an t ed .  

3 .  N o  s ubm iss io n  sha l l  b e  c on s i d e r e d  t im e l y i f  
t h e  d e l a y i n  f i l i n g  w a s  u n r e a so na b l e ,  a s  
d e t e r min e d  b y  t h e  D e p ar tme n t  a f t e r  
c o ns id e r i n g  th e  c i r c u ms t a n c es  i n  t he  ca s e .  

*           *           *  
 

T h e  r e co r d  r ev ea l s  t ha t  a  co py o f  t h e  D E T ER M IN A T IO N  O F  
U N EM P LO Y M EN T IN S UR A NC E T AX  RA T E FO R CA LE N D AR  YE AR  2 010  w as  
s e n t  t o  t h e  Em pl o ye r  b y m a i l  on  J an ua r y 4 ,  2 0 1 0 .   T h e  Em pl o ye r ,  h o w e v er ,  n e v er  
r e c e iv e d  th a t  d e t e r mi n a t i on ,  a s  d e mo ns t ra t ed  b y c r e d ib l e  t e s t im on y f r o m  t he  
E mp lo ye r ' s  o f f i c e  m a n a ge r .   A  p re pon d e r an c e  o f  t h e  ev id e n c e  o f  r e co r d  in d i c a t es  
t h a t  t h e  l a t e  f i l i ng  o f  t h e  Emp lo ye r ' s  r e qu es t  f o r  r ev i e w  w as  ca us e d  b y  U .S .  
P os t a l  S e rv i ce  e r ro r .   Th e r e f o r e ,  u nd e r  A r i z on a  Adm in i s t r a t i v e  Co d e ,  Se c t ion  
R 6 -3 -1 40 4 ( B) ,  t h e  E mp lo ye r ' s  r e q ue s t  f o r  r ev i e w  i s  d e e me d  t o  b e  t im e l y f i l ed .  
 

T h e  Em pl o ye r  i s  e n t i t l ed  t o  a  r e v i ew  o f  t h e  D ETE RM IN A T IO N  O F  
U N EM P LO Y M EN T IN S U R A NCE  TAX  RA TE  FOR  C A LE N D AR  Y E AR 20 10 ,  b y  
t h e  T ax  O f f i c e .   We  r em a nd  t he  m at t e r  a c co r d i n gl y.  

 
T H E  APPE A LS  BO A R D  R EVE RS ES  t h e  D ep a r t m en t ’ s  de c i s io n  d a t e d  J u l y 

7 ,  2 01 0 ,  r e ga r d i n g  t h e  l a t e  f i l i n g  o f  t he  Em pl o ye r ’ s  r e qu es t  f o r  r ev i e w.  

T H E  A PPE A LS  BO A RD  RE M AN DS  t he  ma t t e r  t o  t h e  T ax  O f f i c e  o f  t he  
D e p a r tm e n t ,  fo r  r ev i ew  o f  t h e  m e r i t s  o f  t h e  Em plo ye r ’ s  t im e l y- f i l ed  re qu e s t .   A t  
t h e  c on c l us i on  o f  t h a t  r ev i ew ,  a n  a pp ea l a b l e  d e c i s io n  l e t t e r  sh a l l  be  i s s u ed .  
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In  t h e  e v en t  no  a ppe a l  i s  f i l ed  f r om  t ha t  d e c i s i on  l e t t e r  wi th i n  t h e  s t a tu to r y 
t im e  p e r io d  a l l o w ed  fo r  ap pe a l s ,  t h en  t h e  d ec i s i on  l e t t e r  s h a l l  b e c om e f i n a l .  

D A T ED :  
 

A PP EA LS  BO AR D 
 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  
 

_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
_____________________________________________________________________________________ 
 

H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .   W e  co ns i de r  t h e  r e qu es t  fo r  r e v i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
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•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  
m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  

Y o u  m a y s e n d  r e que s t s  f o r  r e v i e w  t o  t h e  A pp e a l s  Bo a rd ,  1 9 51  W .  C am e lb a ck  
R o ad ,  Su i t e  4 65 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  an y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Yo u  m ay a l s o  f i l e  a  w r i t t e n  r e qu es t  fo r  r ev i e w  i n  p e r s on  a t  t h e  
a b ov e  l oc a t io ns .  

 
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  

 
C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  

r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

 
D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  

a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 

Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions  
___________________________________________________________________________________ 
A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )  E r :  x x xx   A c c t .  No :  x xx xx xx  
 
 
(x )  K E V IN  R  SM IT H ,  A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
 
 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  



Arizona Department of 
Economic Security 

 
 

Appeals Board 
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x x xx  S TA T E O F AR IZO N A  E  S  A  T A X U NIT  

℅ E LI  G O LO B E SQ  
A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  ST ,  S C  04 0A 
P H OE N IX ,  A Z  8 500 7 -2 97 6   

 
E mp lo ye r  D e p a r tm e n t   

_____________________________________________________________________________________ 
 

I M PO RT A NT  - - -  TH IS  IS  THE  A PPE ALS  BO AR D ’S  DE CIS IO N  RE GA RD I N G 
Y O UR  CL AI M FOR  B EN E FITS  
T h e  D e pa r tm en t  o f  E c o no mi c  S e c ur i t y  p r o v i d es  l an gua ge  a s s i s t a n c e  f r ee  o f  
c h a r ge .   Fo r  a s s i s t a n ce  i n  yo u r  p r e fe r r e d  l an gu a ge ,  p l e a s e  c a l l  ou r  O f f i c e  o f  
A p p e a l s  (6 02 )  34 7 -6 3 43 .  
 
I M PO RT A NTE  - - -  E ST A  ES  L A  DEC IS IÓ N  DEL  A PPE ALS  BO A RD  SOB RE 
S US BE NE FI CIOS 
T h e  D e p a r tm e n t  o f  E c on omi c  S e cu r i t y  s u m in i s t r a  a yu d a  d e  l o s  i d i om as  g ra t i s .   
P a r a  r e c i b i r  a yu d a  e n  su  i d io m a  p re f e r i do ,  po r  f av or  c om un ic a r se  c on  l a  o f i c i na  
d e  ap e l a c io ne s  ( 602 )  3 47 - 63 43 .  
 

 
R I GHT TO FU R THE R  R EV IE W B Y TH E A PPE ALS  BO A RD 

 
U n d er  A .R .S .  §  23 - 67 2 ( F ) ,  t h e  l a s t  d a t e  t o  f i l e  a  r eq u es t  fo r  r ev i e w  i s  

____________________________. 

D E C IS IO N  
A FFI R M E D 

 
T H E  E M PL OY ER  f i l ed  an  a pp e a l  o f  t h e  D ep a r t m en t ’ s  d e c i s i on  l e t t e r  

i s s u ed  on  S ep t embe r  7 ,  2 01 1 ,  w h i ch  h e l d  t h a t  “ …  th e  Be n e f i t  Ch a r ge  N o t i c e  
d a t ed  J u l y 1 5 ,  2 011  mus t  b e  h e l d  t o  be  f i n a l ”  be c a us e  t he  E mpl o ye r ’ s  a p p l i c a t i on  
f o r  r e d e t e rmi n a t i on  w a s  no t  f i l e d  wi t h in  t h e  s t a t u to r y p e r io d .  
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T h e  Em plo ye r ’ s  S ep t emb e r  12 ,  2 0 11  ap p e a l  i s  t im e l y.   T h e  A pp e a l s  Bo ard  
h a s  j u r i s d i c t i o n  t o  c o ns id e r  t h e  t i m e l in e s s  i s su e  i n  t h i s  m a t t e r  p u r su a n t  t o  A .R .S .  
§  23 -7 32 ( B) .  

 
T H E  AP PE A LS  BOA R D s ch e du l e d  a  t e l e ph on e  h e a r i n g ,  f o r  De c e mb e r  5 ,  

2 0 11 ,  b e fo r e  A pp ea l s  Bo a rd  A dmi n i s t r a t i v e  La w  J ud ge  J OS E  R .  P A V ON .   O n  
t h a t  d a t e ,  a  h e a r ing  w a s  co nv en e d  a nd  a l l  pa r t i e s  w e r e  g i v e n  a n  op po r t un i t y  t o  
p r e s en t  ev i d en c e  on  t h e  f o l l ow in g  i s su e s :  
 

1 .  W h e th e r  t he  Em plo ye r  f i l ed  a  t im e ly ,  w r i t t e n  ap p l i c a t i on  
f o r  r e d e t e rmi n a t io n  o f  t h e  J u l y  1 5 ,  20 11  BE NE F IT  
C H AR GE  N O T IC E .  

 
O n  th e  sc h ed u l ed  d a t e  o f  t h e  h e a r i ng ,  n o  Em plo ye r  w i tn es s  ap p e ar e d  to  

t e s t i f y .  C o u ns e l  fo r  t h e  D ep a r tm e n t  w as  p r es en t ,  an d  a  wi t n es s  f o r  t he  
D e p a r tm e n t  t e s t i f i e d .   Bo a r d  Ex h ib i t s  1 A  th r ou gh  5 F  w e r e  a d mi t t e d  i n to  
e v id e nc e .   W e h av e  c a r e fu l l y  r e v i e w ed  th e  r e c o rd .  
 

T H E  APP EA LS  BO A RD  FIN D S  t h e  f a c t s  p e r t i n en t  t o  t h e  i s su e  b e fo r e  us  
a n d  n e c es s a r y t o  ou r  d e c i s io n  a r e :   
 

1 .  O n  J u l y 1 5 ,  2 01 1 ,  t h e  D ep a r tm e n t  m ai l ed  a  Be n e f i t  
C h ar ge  N o t i c e  t o  t h e  Emp lo ye r ’ s  a dd r e s s  o f  r e co rd  
( Bd .  Ex h s .  1 A,  1 B) .  
 

2 .  O n  Au gu s t  4 ,  2 01 1 ,  t h e  E mpl o ye r  f i l ed  a n  a pp l i c a t i on  
f o r  r ed e t e r min a t io n  o f  t h e  Be n e f i t  Ch ar ge  N o t i c e  ( Bd .  
Ex h .  2 ) .   Th e  Emp lo ye r ’ s  h um an  r es ou r c es  m an a ge r  
s t a t ed  t h a t  s h e  w ou ld  h av e  f i l e d  a n  a p p l i c a t i o n  f o r  
r e d e t e rm in a t io n  o f  t h e  Be n ef i t  C h a r ge  N o t i c e  s oo n e r ,  
b u t  s h e  w as  o n  v aca t i on .  

 
3 .  O n  S e p t em b er  7 ,  2 01 1 ,  t h e  D ep ar tm e n t  i s s u ed  a  

d e c i s i on  o n  th e  t i me l i ne s s  o f  t h e  Em pl o ye r ’ s  
a p p l i c a t i o n  f o r  r ede t e rmi n a t i on  o f  t he  J u l y 1 5 ,  20 11  
Be n e f i t  Ch a r ge  N o t i c e  ( Bd .  Ex h .  3 ) .   T he  
D e p a r tm e n t ’ s  d e c i s i on ,  c i t i n g  A .R .S .  §  2 3 - 73 2 ( B)  an d  
A r i z o n a  A dmi n i s t r a t i v e  Co d e ,  S e c t i on  R6 -3 - 14 04 ,  
f o un d  th a t  t h e  Ben e f i t  Ch a r ge  No t i c e  b e c am e  f in a l  
d u e  t o  t h e  E mpl o ye r ’ s  f a i l u r e  t o  f i l e  a n  ap p l i c a t i o n  
f o r  r ed e t e r min a t ion  w i th in  t h e  15 -da y  a p p e a l  t im e  
p e r i od  ( Bd .  Ex h .  3 ) .  

 
4 .  O n  Se p t em b e r  1 2 ,  2 0 11 ,  t he  Em pl o ye r  f i l e d  a  t im e l y  

a p p e a l .   In  t h e  a p p e a l ,  t h e  Emp lo ye r ’ s  h um an  
r e s ou r c es  m a n a ge r  r e i t e r a t ed  t h a t  sh e  w ou l d  h a ve  
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f i l e d  a n  ap p l i c a t i on  f o r  r ed e t e r min a t io n  o f  t h e  Be n e f i t  
C h ar ge  N o t i c e  s oon e r  b u t  s h e  w as  on  v ac a t io n  ( Bd .  
Ex hs .  4A - 4H ) .   
 

A r i z o n a  R e v i s e d  S t a t u t es ,  S e c t io n  23 -7 3 2( B) ,  p ro v id e s :   
 

B .  T h e  d ep a r tm e n t  ma y g i v e  q u a r t e r l y  n o t i f i ca t i on  to  
e m plo ye r s  o f  b en ef i t s  p a id  an d  c h arge a b l e  t o  t he i r  
a c c o un t s  o r  o f  t h e  s t a tu s  o f  su ch  a c c ou n t s ,  a nd  s u ch  
n o t i f i ca t i on ,  i n  t he  a bs e n c e  o f  a n  ap p l i c a t i o n  fo r  
r e d e t e rm in a t io n  f i l e d  wi t h in  f i f t e en  d a ys  a f t e r  
m a i l i n g ,  s h a l l  b e co m e  c on c l us i v e  a nd  b in d i n g  up on  
t h e  em pl o ye r  f o r  a l l  p u rp os es .   A  r e de t e rm in a t io n  o r  
d e n i a l  o f  a n  ap p l i c a t i o n  b y t h e  d e p a r t m en t  s h a l l  
b e c om e  f in a l  u n l e s s  wi th i n  f i f t een  da ys  a f t e r  
m a i l i n g  o r  d e l i v e ry  t h e r e o f  a n  a pp e a l  i s  f i l e d  w i t h  
t h e  ap p e a l s  bo a r d .   T h e  r e d e t e rmi n a t io ns  m a y b e  
i n t ro du c e d  in  any  s u b s eq u en t  a dm in i s t r a t i v e  o r  
j ud i c i a l  p ro c e ed in gs  i nv o l v in g  th e  d e t e r mi n a t i on  o f  
t h e  r a t e  o f  c o n t r ib u t io ns  o f  an y e m p lo ye r  f o r  a n y  
c a l en d a r  ye a r .   [ Emp h as i s  a dd e d] .  

 
 
A r i z o n a  A dm in i s t r a t i v e  C od e ,  S e c t i on  R6 - 3 - 1 40 4 ,  p r ov i d es  i n  p e r t i n e n t  

p a r t :  
 

A .  Ex c ep t  a s  o t h e rwi s e  p ro v id e d  b y s t a tu t e  o r  b y  
D e p a r tm e n t  r e gu la t i on ,  a n y p a ym e n t ,  ap p e a l ,  
a p p l i c a t i o n ,  r e qu es t ,  no t i c e ,  o b j e c t i on ,  pe t i t i o n ,  
r e p o r t ,  o r  o th e r  i n f o rm a t io n  o r  d o cum e n t  s u bmi t t ed  
t o  t h e  D ep a r tm e n t  s h a l l  b e  c o ns i d e re d  r e c e i v ed  b y  
a n d  f i l ed  w i th  t h e  D e p a r tm e n t :  

 
1 .  I f  t r a n smi t t ed  v i a  t h e  Un i t ed  S t a t es  Po s t a l  

S e rv i c e  o r  i t s  suc c e s so r ,  o n  t he  da t e  i t  i s  
m a i l ed  a s  sh o wn  b y t h e  p o s t m ar k ,  o r  i n  t he  
a b s en c e  o f  a  po s tma r k  th e  p os t a ge  m et e r  m ar k ,  
o f  t h e  en v e lo p e  in  w h i c h  i t  i s  r e c e i ve d ;  o r  i f  
n o t  po s tm a rk e d  o r  p os t a ge  m et e r  m a rk e d  o r  i f  
t h e  m a r k  i s  i l l e g ib l e ,  o n  t h e  d a t e  en t e r e d  on  
t h e  do c um en t  a s  t he  d a t e  o f  c omp l e t i on .  

2 .  I f  t r a n smi t t ed  b y a n y m e a n s  o t h e r  t h an  th e  
U n i t ed  S t a t es  P os t a l  S e r v i c e  o r  i t s  su c c e s s o r ,  
o n  t h e  d a t e  i t  i s  r e ce i v ed  b y t h e  D ep a r tm e n t .    
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*           *           *  
 

B .  T h e  s ub mis s i on  o f  a n y p a ym e n t ,  a pp ea l ,  ap p l i c a t i on ,  
r e q u es t ,  no t i c e ,  o b j e c t io n ,  p e t i t i on ,  r e p o r t ,  o r  o th e r  
i n fo rm at io n  o r  d oc u m en t  no t  wi th i n  t he  sp e c i f i ed  
s t a tu to r y o r  r e gu la t o r y p e r i od  s h a l l  b e  co ns i d e re d  
t im e l y i f  i t  i s  e s t ab l i s h ed  t o  t h e  s a t i s f a c t i o n  o f  t h e  
D e p a r tm e n t  t h a t  t he  d e l a y i n  s ub mis s io n  w as  du e  t o :  
D e p a r tm e n t  e r ro r  o r  m i s i n fo rm at io n ,  d e l a y o r  o t h e r  
a c t i on  o f  t he  Un i t e d  S t a t es  Po s t a l  S e rv i c e  o r  i t s  
s u c c es s o r ,  o r  wh en  t h e  d e l a y i n  s u bmi ss i on  w a s  b e -
c a u s e  t h e  i n d iv id ua l  ch a n ged  h i s  m a i l i n g  a dd r es s  a t  
a  t im e  wh e n  t he r e  w o u l d  h a v e  b e e n  n o  r e as on  f o r  
h im  to  n o t i f y  t h e  De p a r t m en t  o f  t h e  add r e s s  c h an ge .   

 

1 .  Fo r  su bmi ss i on  t h a t  i s  no t  wi th i n  t h e  s t a tu to r y  
o r  r e gu l a to r y  p e r io d  t o  b e  co ns i d e r ed  t i me l y,  
t h e  i n t e r es t e d  p a r t y  m u s t  s ubm i t  a  w r i t t e n  
ex p l a na t i on  s e t t i n g  f o r t h  t h e  c i r c um s ta n c e s  o f  
t h e  d e l a y.  

2 .  T h e  Di r e c t o r  s h a l l  d es i gn a t e  pe r son n e l  w ho  
a r e  t o  d e c i de  wh e t h er  an  ex t en s io n  o f  t im e  
s h a l l  b e  g r an t ed .  

3 .  N o  s ubm iss io n  sha l l  b e  c on s i d e r e d  t im e l y i f  
t h e  d e l a y i n  f i l i n g  w a s  u n r e a so na b l e ,  a s  
d e t e r min e d  b y  t h e  D e p ar tme n t  a f t e r  
c o ns id e r i n g  th e  c i r c u ms t a n c es  i n  t he  ca s e .  

 
*           *           *  

 
C .   A n y n o t i ce ,  r ep o r t  f o rm ,  d e t e r min a t io n ,  d e c i s io n ,  

a s s es s m en t ,  o r  o t h e r  d o cu m en t  ma i l e d  b y  t h e  
D e p a r tm e n t  s h a l l  b e  c on s id e r e d  as  h av in g  b e en  
s e r v ed  o n  t h e  a dd re s s e e  o n  th e  d a t e  i t  i s  m a i l ed  t o  
a d d r es s e e ' s  l a s t  kn o wn  a dd r e s s  i f  n o t  s e rv e d  in   
p e r so n .   H o w ev er ,  w h en  i t  i s  e s t ab l i s he d  th e  
i n t e r es t e d  p a r t y  c h a n ge d  h i s  m a i l i ng  a d d r e s s  a t  a  
t im e  wh e n  t he r e  w o u l d  h a v e  b e en  n o  r e as on  to  
n o t i f y  t h e  D e p a r tm e n t ,  i t  s ha l l  b e  c o n s id e r e d  as  
h a v i n g  be e n  s e rv e d  o n  t he  a dd r es s e e  on  th e  d a t e  i t  i s  
p e r so n a l l y  d e l i v e re d  o r  r e -m ai l e d  t o  h i s  c u r r e n t  
m a i l i n g  ad dr e s s .   Th e  d a t e  m ai l e d  sh a l l  be  p r e su me d  
t o  b e  t h e  d a t e  o f  t h e  d oc um e n t ,  un l e s s  o th e r wi s e  
i nd i c a t ed  b y t h e  f ac t s .   [ E mp h as i s  a dde d] .  
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P ur su a n t  t o  A r i z on a  Ad mi n i s t r a t i v e  C od e ,  S e c t io n  R6 - 3 -1 40 4( C) ,  an y 
n o t i c e  o r  d e t e rm ina t i on  m a i l ed  b y t he  D e pa r tm en t  sh a l l  b e  c on s i d e r e d  a s  h a v i n g  
b e e n  s e r v ed  on  the  a d d r es se e  o n  t he  d a t e  i t  i s  m a i l e d  t o  t h e  a dd r es se e ’ s  l a s t  
k n ow n  ad dr e s s .   In  t h i s  c a s e ,  i t  w a s  u n d i s pu te d  t h a t  t h e  D e p a r tm e n t  m a i l ed  t he  
Be n e f i t  C h ar ge  N o t i c e  on  J u l y 1 5 ,  2 011 ,  t o  t h e  E mpl o ye r ’ s  l a s t  kn o wn  a dd r es s  o f  
r e c o rd  ( Bd .  Ex hs .  1A ,  1 B) .   As  s t a t e d  o n  th e  f a c e  o f  t h e  Be n e f i t  C h a r ge  No t i c e ,  a  
“ w r i t t e n  r e qu es t  f o r  r e v i e w”  h ad  t o  be  f i l ed  wi t h i n  15  da ys  o f  t h e  m ai l i n g  d a t e  
o n  th e  Ben e f i t  C h ar ge  N o t i c e .   T h e  Em plo ye r  f i l e d  a n  a pp l i c a t i o n  f o r  
r e d e t e rm in a t io n  o n  A u gu s t  4 ,  2 01 1 ,  m o re  t ha n  15  d a ys  a f t e r  t h e  J u l y 1 5 ,  2 011  
m ai l i n g  d a t e  o f  t h e  Be n e f i t  C ha r ge  No t i c e  ( Bd .  Ex h .  2 ) .   Th e  Em pl o ye r  h a s  n o t  
e s t a b l i sh e d  th a t  i t s  l a t e  a pp l i c a t i on  fo r  r e de t e r min a t io n  w a s  d ue  t o  d e l a y o r  o t h e r  
a c t i on  o f  t h e  Un i t ed  S t a t es  Po s t a l  S e rv i c e ,  D e p ar tm en t  e r r o r  o r  mi s in f o r m at ion ,  
o r  a  c h a n ge  o f  t he  E mp lo ye r ’ s  a d d re s s  a t  a  t i m e  wh e n  t he r e  w o u ld  h a ve  b e en  no  
r e a s on  f o r  t h e  Em pl o ye r  t o  n o t i f y  t h e  D e p a r tm e n t  o f  t h e  a d d r es s  ch a n ge .  
 
 T h e  Em pl o ye r  h a s  n o t  e s t ab l i s h ed  a n y  f a c t  t h a t  w o u l d  i nv ok e  th e  
p r ov i s i on s  o f  A r i z o n a  A dmi n i s t r a t i v e  C o d e ,  Se c t io n  R6- 3 - 14 04 ( B) ,  a n d  pe r mi t  
f i nd i n g  t h e  ap p l i c a t i o n  fo r  r e d e t e rmi na t i on  t im e l y f i l e d .   A c c or d i n gl y,  
 

T H E  APPE A LS  BO A R D  A FFI R MS  t h e  D e p ar tm en t ’ s  d ec i s i on  d a t ed  
S e p t emb e r  7 ,  2 01 1 ,  r e ga r d i n g  th e  l a t e  f i l i n g  o f  t h e  Emp lo ye r ’ s  a p p l i c a t i on  f o r  
r e d e t e rm in a t io n  o f  t h e  Be n ef i t  Ch a r ge  N o t i c e .  
 

T h e  Em pl o ye r  d i d  n o t  f i l e  a n  a pp l i c a t i on  f o r  r ed e t e r min a t io n  o f  t h e  Be n e f i t  
C h ar ge  N o t i ce  w i th in  t h e  15 - da y t i m e  p e r io d  s e t  f o r t h  i n  Ar i z on a  R ev i sed  
S t a tu t e s  §  23 - 73 2(B) .  

 
T h e  Be ne f i t  Ch a r ge  N o t i c e  d a t e d  J u l y 1 5 ,  20 11 ,  i s  f i n a l  an d  r em ai ns  i n  f u l l  

f o r c e  a nd  e f f e c t .   
 

D A T ED :  
 

A PP EA LS  BO AR D 
 
 
  
H U G O M.  FR A NCO ,  Ch a i r m an  
 
 
  
W ILL IA M  G .  D ADE ,  M em b er  
 
 
  
E R IC  T .  SC HW ARZ,  A c t in g  M emb e r  
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_____________________________________________________________________________________ 
 
E q u a l  O p p o r t u n i t y  E m p l o y e r / P r o g r a m  *  U n d e r  T i t l e s  V I  a n d  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  
1 9 6 4  ( T i t l e  V I  &  V I I ) ,  a n d  t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  o f  1 9 9 0  ( A D A ) ,  S e c t i o n  5 0 4  
o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1 9 7 3 ,  t h e  A g e  D i s c r i m i n a t i o n  A c t  o f  1 9 7 5 ,  a n d  T i t l e  I I  o f  t h e  
G e n e t i c  I n f o r m a t i o n  N o n d i s c r i m i n a t i o n  A c t  ( G I N A )  o f  2 0 0 8 ,  t h e  D e p a r t m e n t  p r o h i b i t s  
d i s c r i m i n a t i o n  i n  a d m i s s i o n s ,  p r o g r a m s ,  s e r v i c e s ,  a c t i v i t i e s ,  o r  e m p l o y m e n t  b a s e d  o n  r a c e ,  
c o l o r ,  r e l i g i o n ,  s e x ,  n a t i o n a l  o r i g i n ,  a g e ,  d i s a b i l i t y ,  g e n e t i c s  a n d  r e t a l i a t i o n .  T h e  
D e p a r t m e n t  m u s t  m a k e  a  r e a s o n a b l e  a c c o m m o d a t i o n  t o  a l l o w  a  p e r s o n  w i t h  a  d i s a b i l i t y  t o  
t a k e  p a r t  i n  a  p r o g r a m ,  s e r v i c e  o r  a c t i v i t y .  F o r  e x a m p l e ,  t h i s  m e a n s  i f  n e c e s s a r y ,  t h e  
D e p a r t m e n t  m u s t  p r o v i d e  s i g n  l a n g u a g e  i n t e r p r e t e r s  f o r  p e o p l e  w h o  a r e  d e a f ,  a  w h e e l c h a i r  
a c c e s s i b l e  l o c a t i o n ,  o r  e n l a r g e d  p r i n t  m a t e r i a l s .  I t  a l s o  m e a n s  t h a t  t h e  D e p a r t m e n t  w i l l  t a k e  
a n y  o t h e r  r e a s o n a b l e  a c t i o n  t h a t  a l l o w s  y o u  t o  t a k e  p a r t  i n  a n d  u n d e r s t a n d  a  p r o g r a m  o r  
a c t i v i t y ,  i n c l u d i n g  m a k i n g  r e a s o n a b l e  c h a n g e s  t o  a n  a c t i v i t y .  I f  y o u  b e l i e v e  t h a t  y o u  w i l l  n o t  
b e  a b l e  t o  u n d e r s t a n d  o r  t a k e  p a r t  i n  a  p r o g r a m  o r  a c t i v i t y  b e c a u s e  o f  y o u r  d i s a b i l i t y ,  p l e a s e  
l e t  u s  k n o w  o f  y o u r  d i s a b i l i t y  n e e d s  i n  a d v a n c e  i f  a t  a l l  p o s s i b l e .  T o  r e q u e s t  t h i s  d o c u m e n t  
i n  a l t e r n a t i v e  f o r m a t  o r  f o r  f u r t h e r  i n f o r m a t i o n  a b o u t  t h i s  p o l i c y ,  p l e a s e  c o n t a c t  t h e  A p p e a l s  
B o a r d  C h a i r m a n  a t  ( 6 0 2 )  3 4 7 - 6 3 4 3 ;  T T Y / T D D  S e r v i c e s :  7 - 1 - 1 .  *  F r e e  l a n g u a g e  a s s i s t a n c e  
f o r  D E S  s e r v i c e s  i s  a v a i l a b l e  u p o n  r e q u e s t .  
 
_____________________________________________________________________________________ 
 

H OW  TO  AS K FOR  
R E VIE W O F TH IS  DE C ISIO N  

 
A .  W i t h i n  3 0  c a l en d a r  d a ys  a f t e r  t h i s  d e c i s io n  i s  m a i l ed  t o  yo u ,  yo u  m a y f i l e  a  

w r i t t e n  r eq u es t  fo r  r e v i e w .  W e c on s id e r  t h e  r e qu e s t  f o r  r ev i ew  f i l e d :  
1 .  O n  t h e  d a t e  o f  i t s  p os tm a rk ,  i f  m a i l ed  t h ro u gh  t he  Un i t e d  

S t a t e s  Pos t a l  Se r v i c e  ( USPS ) .  
•  I f  t h e r e  i s  n o  pos tm a rk ,  t h e  po s t a ge  m et e r -m a rk  on  

t h e  e nv e l op e  in  wh ic h  i t  i s  r e c e iv e d .  
•  I f  n o t  po s tm a rk e d  o r  p os t a ge  m et e r -ma r k e d  o r  i f  t h e  

m a rk  i s  no t  r e a d ab l e ,  on  th e  d a t e  e n t e r e d  o n  t he  
d o cu m en t  a s  t h e  d a t e  o f  c om pl e t i on .  

2 .  O n  t he  d a t e  i t  i s  r ec e i ve d  b y t h e  D ep ar tm e n t ,  i f  n o t  s en t  b y U SP S .  
 
Y o u  ma y s e n d  r e que s t s  f o r  r ev i ew  t o  t h e  Ap p ea l s  Bo a r d ,  1 9 51  W .  C am el ba ck  
R o ad ,  Su i t e  46 5 ,  Ph o en ix ,  A Z,  8 50 15 ,  o r  t o  a n y p u b l i c  a s s i s t an c e  o f f i c e  i n  
A r i z o n a .   Y ou  m ay a l s o  f i l e  a  w r i t t e n  r e qu e s t  fo r  r e v i e w  i n  p e r so n  a t  t he  
a b ov e  l oc a t io ns .  

 
B .  Y o u  m a y r e p r e s en t  yo u r s e l f  o r  h a v e  s om e on e  r e p re s en t  yo u .   I f  yo u  p a y 

yo u r  r e p r e s en t a t i v e ,  t h a t  p e r so n  e i t h e r  m u s t  b e  a  l i c en se d  A r i z on a  a t t o r ne y 
o r  m us t  b e  su p e rv i s ed  b y o n e .   R epr e s e n t a t i v es  a re  no t  p ro v i d ed  b y t h e  
D e p a r tm e n t .  
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C .  Y o u r  r eq u es t  f o r  r e v i e w  mu s t  b e  i n  w r i t i n g ,  s i gne d  b y yo u  o r  yo u r  
r e p r es e n t a t i v e  a nd  f i l e d  on  t i m e .   Th e  r e qu e s t  f o r  r ev i e w mu s t  a l s o  i n c l ud e  
a  w r i t t en  s t a t e m en t  w h i ch :  
1 .  ex p l a i ns  wh y t h e  Ap p e a l s  Bo ar d  d e c i s io n  i s  w r on g ,  
2 .  c i t e s  t h e  r e c o r d ,  ru l e s  an d  o t h e r  au th o r i t y ,  a n d  
3 .  r e f e r s  t o  sp e c i f i c  he a r in g  t e s t imo n y a n d  e v i d en c e .  

 
D .  I f  yo u  n e e d  m o r e  t im e  to  f i l e  a  r e que s t  f o r  r ev i ew ,  yo u  mus t  

a p p l y t o  t h e  Ap p e a l s  Bo ar d  b e f o r e  t h e  a p p e a l  d e ad l in e  a nd  s how 
go o d  c a us e .  
 

Cal l  the  Appea ls  Board  at  (602)  347-6343  w ith  any  quest ions  
 

___________________________________________________________________________________ 
 
 
A  c op y o f  t h i s  D ec i s io n  w as  m ai l e d  on  
t o :  
 
(x )  E r :  x x xx   A c c t .  No :  x xx xx xx -0 0 0  
 
 
(x )  E LI  D  G O LO B  

A SS IS T A N T AT T OR N EY  G E NE RA L C FP /C LA  
1 2 75  W  W ASH IN G T O N  –  S IT E  C O DE 0 40 A 
P H OE N IX ,  A Z  8 500 7 -2 92 6  

 
(x )  J O H N N ORR IS ,  CH IE F  O F  TA X 

E MP LO Y M E NT  AD M IN IS T R A T IO N  
P  O  BO X 60 28  -  S IT E  C OD E 91 1 B 
P H OE N IX ,  A Z  8 500 5 -6 02 8  

 
 
 
B y:   _______________________________ 
         Fo r  T he  Ap pe a l s  Bo ar d  
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